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PRIVY COUNCIL, 

Appe4l from the Mavras High Coort, 

February 25, 1919. 

Present : — Viscount Haldane, Viscount Cave, 
Sir John Edge and Mr. Ameer Ali, 
NALLURI KRISTNAMMA and another — 

Plaintiffs — Appellants 

versus 

KAMBPALLT VENKATASUBBAYYA and 
OTHERS — Defendants — Respondents. 

Hindu Law — Custom— ^( ioy^o/i—IUatom adoption, 
■validity of, where son or brother is alive. 

The castom of taking an illatom son.in-law is 
the same in the Kamma caste and in the Redcli 
caste, [p. 5, col. 2,] 

There is no analogy between adoption proper, 
the object of which is primarily religious, and 
diatom affiliation, the object of which is secular 
only, and the rules of Hindu Law do not apply t(j 
the latter, which is regulated solely by custom, [p. ), 
ool* 2*^ 

Illatom affiliation is valid oven though the 
affiliator has a son or an undivided brother livin" f n 

6, col. 2.] ” 

Appeal from a decree cf the Madras 
High Court (Sankaraa Nair and Spencer JJ.), 
dated the 11th September 1914, reported as 
2c* Ind. Cas. 54, affirming a decree of the 
Sabordinate Judge of Guntur, dated the 
19ih December 1910. 

PACTS. — The sole question in this ap- 
peal was whether the illatom affiliation 
of Ramakristnamma, the ancestor of the 
respondents, by his father-in-law Lingappa 
Xaida, the ancestor of the appellants, was 
valid in law. The facts are sufficiently 
stated in their Lordships’ judgment, which 
also seta out the material portions of the 
judgments of the lower Courts. 

The question whether a person who 
already has a natural bem son can in- 
troduce an illatom 8on-ia*law into the 
family had already been before the Madras 
High Court in Sakhamuru v. Second 



lows: 

14 




• . 

Appeal No. 45 of 1905, unreporj^e^. The 
judgment then under appeal was as ifi^- 

if 

The main question argue^ beiore .inef 
ID this appeal is whether a person,. oa^<^* 
introduce an illatom son-in-law into' ,^the 
family when he has already a natural 
born son. So far as I am aware, there 
is as yet no case law eziotly on thfe 
point. No doubt such a restriction pr^ 
vails in the case of adoption, but there 
is a dijfference between these two kinds 
of affiliations. ^Illatom consists in the 
affiliation of a son-in-law in consideration 
of assistance in the management of the 
family property.' On the other hand the 
object of adoption is to meet tbe want of 
a male offspring for religious pur- 
po.^es and for the perpetuation of the line 
of ancestors. Manu states that ‘a son of 
any description must be anxiously adopted 
by one who has none, for the sake of 
the funeral cake, water and solemn rites, 
and for the celebrity of his name.’ There 
is, therefore, no analogy between an 
adoption and an illatom^ and an illatom 
son is not a oo parcener of the natural 
born son or adopted son, though they 
can live together like an undivided family. 
Special custom obtaining in each caste or 
family can alone eanotion the status of an 
illatom son and it must be affirmatively 
proved as nny other disputed fact ^Hanuman- 
tamma v. Rami liedJi (1)]. 

"In the case before us, there is evidently 
a large mass of evidence which abundantly 
proves the existencs of the custom in the 
Kararna families to which these parties 
belong and no less than fifteen instances 
were cited in support of it, in the majority 

(1)1 M. I Ind. t)?c. (v ^,) 1025. 
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of ^whiob iltatorn took place when there 
6 were sons existiDg. Defendaxits were cot 
able to adduce evidence worth the name 
to disprove the custom or to rebut the 
evidence adduced by the plaintiff, although 
further opportunity was specially afforded 
to them for that purpose. As the motives 
for adoption and illatomship are quite 
different, it cannot be contended with any 
show of reason that because an adoption 
cannot be made when a natural born son 
exists an illatom son also should not be 
introduced into the family where there 
is a son living. Illatom sons are in> 
troduoed more for the management of the 
family estate than for anything else. In 
the present case, Bbusbayya had a lame 
and sickly daughter who lost her mother 
at a very tender age. The 1st defendant 
is her younger brother, and not her step- 
brother as the District Munsif thinks. 
The 1st plaintiff was originally a field 
servant under Bhushayya, who ultimately 
gave his lame daughter to him in marriage 
accepting him as bis illutom son-in law 
and promising to give him a share in 
the family estate. That this marriage 
union was brought about upon some 
special agreement, is not disputed. The 
Ist defendant states that the agreement 
was that the 1st plaintiff and bis wife 
should be kept in the family and should 
be fed at the family expense. This sort 
of agreement is neither probable nor has 
been satisfactorily proved by any tangible 
evidence. The District Munsit’s finding 
that Bhushayya promised a share in the 
family to the let plaintiff taking him as 
an illatom son, is borne out by the evi- 
dence on record and 1 fully concur with 
him. The 1st defendant was only IL 
days old when his mother died and was 
a little boy at the time of the illatom, 
Bhushayya was an old man and wanted 
help in the cultivation of bis lands and 
the management of his affairs. He had 
also to find a suitable husband for his 
lame daughter and consequently introduced 
the Ist plaintiff as his illatom son-in* law. 

“Bhushayya died only 6 or 7 years 
before suit. His daughter (Ist plaintiff’s 
wife) also died some years back. It 
eeems that with the object of defrauding 
the 1st plaintiff, the let defendant alone 
renewed the bonds executed by Bhushayya 


and got the family lands transferred to 
his name alone. These must have been 
fraudulently done behind the hack of the 
1st plaintiff and cannot have the effect 
of demolishing altogether or damaging to 
any extent the 1st plaintiff’s existing rights 
founded upon the solemn agreement of 
illatorriship. 

“One other contention put forward by 
the appellant is that the illatom son-in- 
law must be a sister’s son or some close 
relation, but no authority has been cited 
for this proposition and it cannot be 
accepted. There can be no better re- 
lationship than the illatom son-in-law be- 
coming his own daughter’s husband. 

‘‘Appeal fails and must be dismissed 

with all costs. 

(Signed), I. h, NaEATAha Row, 

Sub-Judge.” 

The High Court (Boddam and Miller, JJ.)i 
in affirming the Subordinate Judge, delivered 
the following judgment : — 

"it is found that there is a custom 
among the caste to which the parties 
belong which supports the plaintiffs’ case. 
Though there was no specific issue raising 
the question of custom, an' opportunity 
was given to the defendants to call evi- 
dence to contradict the evidence of custom 
set up by the plaintiffs’ witnesses 
and there is, therefore, no necessity to 
send the case back for the specific issue 
to be raised and tried now, as each party 
has had ample opportunity of calling evi- 
dence in respect of it. We are not able 
to say that there is no evidence sufficient 
to support the finding and we must, there- 
fore, dismiss the second appeal with costs.” 

In the present case the lower Courts, 
mainly on the authority of Sakhamuru v. 
Pedapoody, dismissed the plaintiffs’ suit. 
Hence this appeal. 

Messrs. Be Oruytker^ K, 0,, and Parikh, for 
the Appellants. — The parties are Sudras of the 
Kamma caste, and are governed by the 
Mitakshara. Illatom affiliation is the creation 
of custom. In the present case no family 
custom has been established permitting 
illatom adoption at all. There is no proof 
that the custom, supposing it exists, ex- 
tends to persons who have a natural 
son living, or that it is binding on the 
joint family. There is no proof what the 
rights of the adoptee are. Reliance is 
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placed on an agreement, bat there is no 
proof of any agreement wbioh would bind 
the joint family. 

The onns to prove not merely the exist* 
ease bat the extent of the custom is on the 
defendants. The general law prevails except 
so far as ousted by oustom: Ram Nundun 
S'.vffh V. Janki Koer (2). There is no pre- 
sumption in favour of oustom: Abdul Russein 
Khan v. ^162 Sena Dero (3). 

The respondents’ auoestor Ramakrist- 
namma only had a right to suooeed to any 
sslf-aoquired property of Lingappa Naidu. 
The illatom does not become a oo-paroener. 
Liogappa was joint up to the day of his 
death, so nothing could pass to Rama- 
kristnamma : the other members of the 
joint family had inoheate rights which 
illatom could not take away. It is not 
proved here that the illatom becomes a 
00 * parcener. 

The decided oases are mostly oases in 
which the adopter had no son living, and 
10 which there was an executed agreement 
for sharing of the property: Tayumana 
Reddi v. Perumal Reddi (4), Hanumantamma 
V, Rami Reddi (I), Stvada Balarami Reddi v. 
Sivada Pera RedAi (5), Ghenchamma v. 
Suhbaya f 6 ), Ramakristna v. Suhhakka (7), 
Holla Reddi v. Padmamma (£), Narasimha 
Razu V. Veerahhadra (9) and Ohinna Obayya 
V. Sura Reddi (10). 

There is no decision which osvers the 
present case. The decision in Sakhamuru v. 
Pedapoody depended on the special facts 
of that case: the District M unsif found 
there was an express agreement which 
was binding. The Sub-Judge found the 
same. The case only came to the High 
Court on second appeal, and the Boding 
of fact was accepted. In any case, 
one judgment is not sufficient to establish 

(3) 29 I. A, 178 afc p. 19i; 29 C. 828 (P. C.); 7 C. W. 

N. 57; 178 P. R. 1902; A Bom. L. R. 66A; 8 Sar. P. 0. 
J. 351. 

(3) 43 Ind. Cas, 306; 45 I. A. 10; 16 A. L. J. 17; 4 

P. L. W. 27; 34 M. L. J. 48; 22 0. W. N. 353; 23 U. 
UT. 117; 27 0. L. J. 240; 1 P. L. U. 1918; 20 
Bom. L. B. 628; 45 C. 450; 12 S. h. R. 104; 

« J. A. 10 {P. C.). 

(4) 1 M. H. 0. R. 51. 

If) 6 M. 267; 2 Ind. Deo. (n. s.) 465. 

(8) 9 11^ 3 Ind. Deo. (n. e.) 476. 

>1^ ^5 ^ (n* a-)* 

>®) M. 48; 6 Ind. Doo. (n. a.) 33. 

® ® ) 

(10) 21 M. 226; 7 Ind. Deo. (n. s.) 616. 


a enstom so much at variance with Hindu 
Law, 

It is not enough to find, as the lower 
Courts have doue, that the illatom adop- 
tion is valid: they should have fonnd far* 
ther what rights the illatom acquired 
under the custom, and in particular whe- 
ther he becomes a oa-paroener and can 
demand partition. The father in a Hindu 
joint family oanuot, except by law or 
special usage, introduos a new membsr 
into the oo-parosnary. Under the Mitak- 
shira au agresmsufc made by a fatUsr is 
not ordinarily bioding ou the sons: Sahu 
Ram Ghandra v. Bkup Singh (11). Rsferenoe 
waa also made to Mayne’s Hindu Law, 
paragraph 207 ( 8 th Edition, page 271). 

The respondent did not appear. 

JUDGMENT. 

Sir JoHii Edge,— This is an appeal by 
the plaintifiEs from a decree, dated the 
lUh September 1914, of the High Court 
at Madras, which affirmed a decree, dated 
the 19th Daoembar 1910, of the Sub- 
ordinate Judge of Guntur, which dismissed 
the suit. The suit in which this appeal 
has arisen was instituted on the 27th 
April 1906 in the Court of the District 
Judge of Guntur, and was subcequently 
transferred to the Court of the Subordinate 
Judge in which it was entered as Original 
Suit No. I of 1910. The plaintiffs in 
this suit (No, 1 of 1910) were Nalluri 
Krishnamma and bis brother, Nalluri 
Adinarayudu. The original defendants in 
this suit were ^amepalU Ramalingam, 
who is now dead, and his sons, Kamepalli 
Venkataaubbayya and Kamepalli Seshu. 
Nalluri Lingayya, who is a natural brother 
of these plaintiffs, was added as a de- 
fendant to the suit on the 17th Septem- 
ber 190^:, and is a nominal respondent 
to this appeal. He has not appeared, and 
it has been stated by Counsel for the ap- 
pellants that Nalluri Liugayya has been 
adopted, according to Hindu Liw, into an- 
other family, and is not interested in the 
suit or in this appeal. 

In 1907 Kamepalli Ramalingam and his 
SODS, Kamepalli Venkatasubbayya and 
Kamepalli Sasha, instituted a suit ia the 

(Ll) 39 Inil Cas. 280; 44 I. A. 136; 31 C. \V. N. 698; 

1 r. L. W. 557; 15 A. L. J. 437; 10 Bom. L. H. 493; 26 
C. L. J. 1; 33 Ll. J. 14; (1917) M. W. N. 4P 2i 
M. h. T. 22; 6 li. \V. 213; 39 A. 437 (P. 0.). 
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Court o£ the Distriot Judge of Guntur 
against Nalluri Kristnamma, Nalluri Adi- 
narayudu and others, which was subse- 
quently transferred to the Court of the 
Subordinate Judge, in which it was entered 
as Original Suit No. 2 of 1910. The two suits 
(Nos. 1 and 2 of 1910) were tried together 
by the Subordinate Judge, and the evidence 
in each suit was used in the other. The 
Subordinate Judge made a separate decree 


in each suit. Those decrees. were appealed 
to the Sigh Court at Madras, which dis- 
missed the appeal from the decree in 
Suit No. 2 of 1910, and from that 
decree of the High Court there has been no 
appeal. 

The relationship of the parties to the 
suit will be seen from the following 
pedigree : — 


NALLUJII LAKSHM1NARASU = 

_ I 


Kristnamma Naidu= 

I 

A 


First wife 


I 

=Lingappa Naidu= 
died before 
1896 


r 

Ramalakshuamma 

daughter 


— K. Ramakristnamma 


Kamapalli BamaUugam= 
defendant and dead 


Kainapalli Voukatasubbayya, 
defendant. 




9 

KamapalU Scsbu, 
defendant. 


Second wife 




Kodandarama- 

1 

A 


1 

Vonkatachalam-- 
died in Aiigust 
1904 


r~ 

Kiistnamma, 

plaintiff. 


I 

Adinarayudu, 

plaintiff. 


Lingayya, 
added defendant. 


The main question in this appeal relates 
to an alleged zJiacom. adoption of Ramakrist- 
namma as his illatom son-in-law by Lingappa 
Naidu, If that illatom adoption is establish- 
ed as valid in law the suit of the plaintiffs 
fails and must be dismissed. The factum 
of that adoption cannot now be disputed 
and is not disputed in this appeal, bat it 
is contended on behalf of the appellants 
that bingappa Naidu could not legally take 
Rainakriatnamma as his illatom son-in-law 
because at the time of the adoption he 
had a natural son, Venkataehalam. living, 
and also because at that time Lingappa 
Naidu was joint with his brothers, Krist- 
Naidu and JK-odandarama, and no 
custom authorising an illatom adoption 
under such oiroumstanoes has been proved. 
The parties are Hindus of the Sudra 
caste and sub-caste Kamma, and are 
governed by the Law of the Mitakshara 
except in so far as that Uw has been 
altered by custom. The Law of the Mitakshara 
would not allow a Hindu to adopt a son 
when be had a natural born son living. 
But if ^ custom was proved allowing a 
Kamma to take an illatom son-in-law when 
be had a natural born son liviop, both 


grounds of objection to the illatom adoption 
in this case would fail. 

The three sons of Nalluri Lakshminarasu 
with their families lived together as a 
joint Hindu family in the village of Manga- 
moor, and as a joint family possessed a 
large ancestral estate and some moveable 
property. Mangamoor is a village of Guntur 
in Nellore. Lingappa Naidu was twice 
married. He bad by his first wife a daugh- 
ter, Ramalakshnamma, who over fiO years 
ago married Kamepalli Ramakristnamma 
and bore to him a son, Kamepalli Rama- 
lingam, who was the father of the defend- 
ants-respondents, i Kamepalli Venkatasub- 
ayya and Kamepalli Sesbu. By his second 
wife Lingappa Naidu had a son, Venakata* 
ohalam, who was the father of the plaint- 
iffs and of the added defendant. Kamepalli 
Ramakristnamma was a near relation of 
Lingappa Naidu, and lived in his house 
as one of his family, and assisted in the 
management of the property. Lingappa 
Naidu took Kamepalli Ramakristnamma as 
his illatom son-in-law after Venkataehalam 
was born, and when Venkataehalam was 
three or four years of age promising to 
give him a share of bU property, Lingappa 
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Natda died before 1S96. In 1896 hie two statement, and, if so, this agreement or 


sarvmngr brothers, Kristnamma Naidn and 
Kodandarama, and their nephew, Venkata* 
ohalam, separated and partly partitioned 
the family estate. Venkataohalam died on 
the 23rd August 1904. The Sobordinate 
Judge found as a faot that Ramakrist* 
namma lived in the family with his wife 
and ohildren, and that after his death 
Kamepalli Ramalingara, Kamepalli Venkata* 
sabbayya, and kamepalli Seshu oontinued 
to live in the family* and lived with Venkata* 
ohalam after the division of 1S93 until 
about six months before Venkataobalam’s 
death ; that finding was not dissented from 
by the High Court. The Subordinate Judge 
considered that those faots oorroborated the 
evidenoe, whioh be believed, that there had 
been an illatom adoption. 

In 1904 it was arranged between Kame- 
palli Ramalingam, as representing himself 
and his sons, and Venkataohalam, as 
representing himself and his sons, in the 
presenoe of mediators that their joint family 
properties should be divided into 
three shares, and that Kamepalli 
Ramalingam and bis sons should take one 
share, and should leave the remaining two 
shares to Venkataohalam and his sons. 

On the 5th September 19?5, the plaintiff, 
Nalluri Kristnamma, signed and presented 
to the Tab.sildar the following statement : — 

The deceased Nalluri Venkataohalam, 
who was Pattadar of Nos. 2312, 2313, in 
Mangamoor, is my father. In the said pattas^ 
whioh stand in my father*a name, the 
following 13 names should be inolnded; — 

1, Myself, Nalluri Kristnamma. 

2, Nalluri Andinarayadu. 

3, Nalluri Lingayya. 

4 Kamepalli Ramalingam. 

All these are sharers in the family.” 
The evidenoe shows that a joint patta 
was anoordingly issued. 

In this suit the Subordinate Judge framed 
the following issues amongst others : — 

(w) Whether Ramakristnamma, father of 
the Ist defendant, was taken as illatom 
son indaw by Lingappa Naidu, and, if so, 
whether such taking is valid in law ? 

(ui) Whether there was an agreement or 
arrangement that a one-third share of the 
family properties should be given to the 
Ist defendant as alleged in his written 


arrangement is valid or binding on plaintiffs ? 

Uv) Whether, as alleged by the defendants, 
there was a partition in November 1904, 
and, if so, what properties were divided and 
allotted to what shares and what properties 
were reserved for future division or joint 
enjoyment ? 

iv) Whether defendants have joint right 
with the plaintiffs to the suit properties, items 
Nos. 8,15 to 55, and 59 in the plaint- Schedule 
A ; if so, is the suit for deolaration in 
respeot of these items maintainable P” 

For tbe reasons recorded in his judgment 
in Original Suit No. 2 of 1910 the Subor- 
dinate Judge found the issues (tV) to (v) 
agtkinst the plaintiffs. 

On the question whether Lingappa Naidu 
having at tbe time of tbe illatom adoption 
a natural born son and two undivided 
brothers living could lawfully have taken 
Ramakristnamma as an illatom son-in-law, tbe 
Subordinate Judge stated : — 

The parties in tbe present oase belong 
to the Kamma oaste, and in this respeot 
(the right to make illatom adoptions) there 
is no difference between them and the 
Reddis. The practice of illatom affiliation 
is very common in both castes.” 

There is evidence in this record that 
the custom of taking an illatom son-in-law 
is the same in tbe Kamma oaste and in 
the Reddi oaste. The Subordinate Judge 
then referred in general terms to the wit- 
nesses who had given evidenoe on behalf 
of Kamepalli Ramalingam and his sons 
a.s to tbe custom of illatom adoptions, 
and particularly observed that one 
of their witnesses, a Kamma, had given 
two instances in wbiob where brothers 
were living jointly one of them had taken 
an illatom son in-law. Tbe Subordinate 
Judge then stated : — 

Defendants’ witnesses (that is, witnesses 
on behalf of the defendants in Suit No. 2 
of 1910, who are the plaintiffs in this 
snit) Nos. 6. 6, 8, 9 and 11 say that a Kamma 
takes an illatom soti-in-Iaw only when he 
has no son or undivided brother. This is a 
matter of opinion. The evidence in this oase 
i.s insufficient to establish a special custom. 
But I (hink- that as the custom of illatom 
affiliation has been judiofally recoguised. 
it is for the defendants (the plaintiffs in* 

this Suit No. I of 1910) to show that 
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a father living with a son and an undivided 
brother oannot ezeroise that right. In the 
present oase the Ist plaintiff’s (Kamepalli 
Bamalingam’s) father was, I think, treated 
by all members of the family as an illaiom 
aon>in law, and after his death the plaintiffs 
(original defendants in Sait No. 1 of 
1910) oontinaed to live as members of a 
joint family till six months before Venkata* 
ohalam’s death. 1, therefore, find the first issue 
in the affirmative.” 

The 'first issue which the Subordinate 
Judge so found in the affirmative was 
'^Whether the plaintiffs’ brother (Eamakrist* 
namma) was taken as tllaiom Bon«in-law by 
Lingappa Naidu, and, if so, whether suoh 
taking is valid in law.” 

In the judgment on the appeal the 
learned Judges, Sankaran Nair and Spencer, 
JJ., say “ 

” The adoption took place more than 50 
years ago, when Lingayya was living with 
his two brothers as members of an undivided 
family. Ever since the adoption or marriage, 
Kamakristnamma was living with the other 
members of the family. An illatom son is 
adopted when assistance is needed by the 
adopter in the cultivation of the family 
estate or for its management ; and, 
in this oase, there is no doubt that 
Bamakristnamma participated in tbe 
management of tbe estate. When a parti* 
tion was effected between Lingayya and 
his brothers, Bamakristnamma was treated 
as a member of Lingayya’s (Lingappa’s) 
branch and remained with them. Shortly 
before Venkataohalam’s death in August 
1904, there was an agreement for partition 
between him and Bamakristnamma. 

“This, no doubt, is denied by tbe 
appellants. But Hamakristnamma’s descend* 
ants are admittedly in ezolubive possession 
of certain properties which were in tbe 
possession of Venkataohalam. and the appel* 
lants’ plea that such possession was obtained 
by trespass is not proved. Their complaint 
was dismissed by tbe Magistrate ; and the 
Jndge rightly points out that possession 
by trespass is inoonaistent with tbe fact that 
tbe respondents are in possession of portions 
of properties. After Venkataohalam’s death, 
his con, one of the appellants before us, 
called Ramakristnamma’s son a oo sharer 
(Exhibit B2). This conduct of the family 
fpr ^bout 50 ^nd the agreement for 


partition in particular is very strong evi- 
dence against the appellants. 

**It is contended before us that an tllaioTri 
adoption made when there is a son living 
is invalid. It is trne that an adoption is 
invalid under Hindu Law when the adoptive 
father has a son. But, illatom adoption 
itself is opposed to Hindu Law, and no 
presumption of invalidity, therefore, arises 
on tbe ground suggested. 

“The evidence of appellants’ witness is not 
that the existence of a son alone precludes an 
adoption, but no adoption can be legally 
made when there is a son or brother alive. 
This finds no support iu Hindu Law, 
and is in favour of the view that we 
should uot look to tbe principle of the 
Hindu Law to determiue the incidents 
of tbe custom. The respondents have 
proved only two instances of adoption 
where there was a son, and the Judge rightly 
observes that the evidence is insufficient 
to prove a custom. But we find that it has been 
judicially recognised. In tbe suit out of which 
Second Appeal No. 45 of 1905 arose, many in- 
stances of illatom adoption by persona who had 
sons were proved, and this Court held 
that the evidence was sufficient to prove 
the custom. 

“We are, therefore, of opinion that 
Bamakristnamma’s adoption is valid and 
dismiss this appeal with costs.” 

Their Lordships have had the opportu- 
nity of reading tbe judgments of tbe Subor- 
dinate Judge and of tbe learned Judges of 
tbe High Court at Madras in appeal 
in tbe oase, which in tbe High Court was 
Second Appeal No. 45 of 1905; that oase 
has not been reported. In that oase, which 
depended upon tbe existence of a custom iu 
the Kamma families to which the parties 
belonged, ' fifteen instances were cited in 
support of it (tbe custom), in the majority 
of which illatom took place when there 
were sons existing.” Before the decision in 
Second Appeal No. 45 of 1905, it seems 
never to have been expressly decided that 
a Kamma or a Reddi could uot or could law- 
fully take a son-in-law in illatom adoption 
when be had a son living, but having regard 
to tbe decision in that oase and to the fact 
that the two Courts in the present suit 
agree that the adoption was valid in law, 
and as tbe family for very many years treat- 
ed the illatom adoption as valid, their liord- 
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ships think that this appeal should be dta* 
missed, and they will hambly advise His 
Majesty aoeordingrly. The respondents, who 
did not appear at the hearing, will have 
saoh oosts as they may be entitled to. 

Appeal dismissed, 

Solioitor f or the Appellants: Mr. E. Dalgado, 
Solioitors for the Kespondents: Messrs. 
Ohapman^ Walker and Shephard. 


BOMBAY HIGH COURT. . 

Second Civil Appeal No. 82 op 1917. 

September 25, 1918. 

Presenti^'idr. Jnstioe Heaton and Mr. 

Jnstioe Hayward. 

BHIVA BHIKA CHOKBKAR— Dependant 

No. 6 —Appellant 
versus 

BABU BALSHET BOBHATE— Plaintiff- 

Opponent. 

KhoH Settlement Act (I Bom. of 18S0J, s. 21 — Survey 
Records, entry in, as to occupation, whether con. 
elusive. 

Seofcion 21 of the Khoti Settlement Act makes 
conolusive certain decisions of the officer dedned 
as the Recording Officer. What those decisions are 
is to be gathered from the preceding sections of 
the Act, and a perusal of those sections makes it 
clear that the mere entry of the name of some 
particular person as occupant of a plot is not 
included among those decisions of the Recording 
Officer. What are contemplated as conclusive are 
decisions as to the class of tenure and as to the 
complicated rights of the Ichots. 

Appeal from the decision of the District 
Jadge, Ratnagiri, in Appeal No. 535 of 
1915, varying the decree passed by the 
Joint Sabordinate Judge, Rajapnr, in Civil 
Sait No. 247 of 1914. 

Mr. P. B. Shingne, for the Appellant, 

Mr. b'. S. Paikar, for the Opponent. 

JUDGMENT. 

Hayward, J. — The plaintiff sned the six 
defendants for partition of his half share 
in certain lands in his possession on the 
strength of a sale-deed of 1879. The six 
defendants joined in one written statement 
denying his possession as purchaser. The 
trial Court, however, found the purchase 
proved and gave a decree for partition with 
the exception of a plot of land entered in 
the name of defendant No. 6 in the Survey 
Records. The first Appellate Court modi- 


fied the decision by inoluding^^n the ^parti- 
tion the plot standing in the name of the 
sixth defendant. In second appeal it has 
been urged that this plot ought to be ex- 
cluded, on the ground that the entry of the 
name of defendant No. 6 in the Survey 
Records was conclusive as to her title, 
under section 21 of the Khoti Settlement 

Act. 

It is unfortnnate that we have not in 
evidence the particular entry of the sixth 
defendant’s name in the Survey Records. 
All we have is the document Exhibit 26, in 
which the validity of the sale-deed was 
expressly admitted by defendant No, 6 
before the Survey Settlement Officer. There 
can, in my opinion, be no doubt that on 
that evidence the particular plot entered 
in the name of defendant No. 6 ought not 
to be excluded from the partition, and 
effect would have to be given to that oon- 
olnsion nnless clear legal objection should 
appear under the provisions of section 21 
of the Khoti Settlement Act. 

Now that section makes oonolusive certain 
decisions of the officer defined as the Record- 
ing Officer. What those decisions are is 
to be gathered from the preceding sections, 
and a perusal of those preceding sections 
seems to me to make it clear that the mere 
entry of the name of some particular person 
as occupant was not intended to be included 
among these decisions of the Recording Officer. 

What were contemplated as conclusive 
were decisions as to the class of tenure and 
as to the complicated rights of the khots. 
The appellant could not, therefore, in this 
appeal, have recourse to the provisions of 
section 21 of the Khoti Settlement Act. 

The appeal ought, therefore, in my 
opinion, to be dismissed with coats. A similar 
view was taken by another Bench of this 
Court in the case of Mahomed Ibrahim v. 
Alt Mahomad AU Pangarkar, Second Appeal 
No. 850 of 1914. 

Heaton, J. — I agree. 

Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 671 op 1915. 

Ootober 20, 1916. 

Present: — Mr. Stanyon, A. J. C. 

SAKHA BAM — Dependant — Appellant 

vcrstts 

SONA BAPU — Plaintiff — Respondent. 

Wajib-iiLarz, provision in, for paytnent of customary 
dues to Zemindar — Alienation by Ze?nindar — Express 
contract not to claim dues, effect of. 

Where a wajib-ul-arz is prepared in respect of a 
Zeinindari which includes a recognition of certain 
customary duos payable to the Zemindar, and the 
Zamindar alienates a portion of the Zemlndari 
expressly contracting to claim nothing but the 
assessed revenue and cesses and to make no demand 
for anything payable to him as superior proprietor, 
he must bo deemed to have given up his rights 
to receive dues gwa Zemindar and cannot use the 
u'ajib-ul-arz to override his express contract, fp. 9. 
col. ?.] 

Appeal against the decree of the District 
Jodge, Bhandara, in Civil Appeal No. 79 of 
1915, decided on 7th Angesb 1915, arising 
out of Civil Sait No. 265 of 1914, decided 
by the Munsif, Gondia, on the 3Ist March 
1915. 

Mr. Afnaram Bhagwant^ for the Appel- 
lant. 

Mr. Ramcha-^dra Balkrishna Bewharay, for 
the Respondent. 

JUDGMENT. — The decision of this case 
turns apon the interpretation of a regis* 
tered document Exhibit D*l. The Courts 
below have come to different oonclusioDS 
thereon. The plaintiff is the proprietor of 
a certain number of villages comprising a 
Zemindari in the Bhandara District. He 
has alienated some of these villages in 
different forms, and in certain oases the 
alienees have bad conferred upon them the 
status of inferior proprietors holding under 
the plaintiff as the superior proprietor. 
In his youth the plaintiff devastated his 
estate, with the result that some 25 or 
30 years ago management of the Zemin- 
dari was taken over by the Bhandara 
Court of Wards. The estate was rendered 
solvent and restored to the plaintiff, accord* 
ing to the statement of his Pleader, some 
ten years ago. Since then the plaintiff has 
fallen into litigation with some of the 
inferior proprietors. At the Settlement 
of 1897-9$ now current, a wajih-uUarz for 
the whole Zemindari was drawn up by the 
Settlement Officer, which included a recog- 


nition of certain customary dues payable 
to the Zemindar. Exhibit F*! is a copy 
of that wajib’uUarZi and it shows the 
following annually recurring customary 
dues: — 

From the inferior proprietor — one goat 
and Re. 1 worth of ghee. 

From the tenants ~ 5 moras, 25 zadmas and 
10 kudos joli. 

From the m'ihajan — one rope. 

From the blacksmith'^ one scythe and one 
pall. 

From the gyaH — two sinkas. 

From the pujarta — one chaprta. 

These customary dues are manifestly 
marks of respect due to the Zemindar 
personally, and must be of ancient origin 
to obtain recognition as customary dues in 
the wajib‘ul‘arz. They must have existed 
lung before the Court of Wards took over 
the management of the Zemindari; but it 
is easy to understand why the demand for 
them should have been suspended duriug 
the impersonal management of the Court 
of Wards, pending which the Zemindar’s 
personal authority remained in abeyance. 
Since that authority has been restored, the 
Zemindar has apparently sought to re- 
establish the outward tokens of it. Some 
years ago he sued one inferior proprietor 
for the customary dues payable on account 
of bis village, and the suit ended in bis 
favour on the 16th April 1908 by my decision 
in Second Appeal No. 557 of 1907. A 
copy of my judgment has been filed as 
Exhibit P-4 in the present case, but I 
am unable to understand upon what view 
of the laws of evidence and procedure 
the Courts below have allowed this to be 
done. It is certainly not a judgment tn rem, 
and being a judgment in a case brought 
against another defendant in respect of 
another village it is clearly irrelevant. 
Assuming that it could be cited as an 
unpublished ruling, that did not entitle it 
to a place among the Exhibits. Past ex- 
perience in such matters suggests that the 
time is still immeasurably distant when 
legal practitioners and subordinate Courts 
will ^ know and correctly apply the law 
relating to the production and reception 
of documentary evidence. 

In the present suit the plaintiff seeks 
to recover from the defendant, who is the 
inferior proprietor of Tilli, a village io 
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the plaintiff’s Zemindari, the oustomary 
dues for one year or their value stated to be 
Rs, 36 2-0 as per details given in paragraph 
8 of the plaint. The defendant olaims 
that by the terms of the deed, Exhibit 
D-1, by which the village was transferred 
to him, he is exempt from the payment 
of these dues. The plaintiff’s reply to this 
plea is that Exhibit D-1 does not exempt 
the defendant, and that in any case the 
waoih’Ul-arz makes him liable. 

This case must be decided on its 
own facts without reference to the facts 
of cr analogies drawn from any other case. 
On the 11th January 1872 the plaintiff 
executed Exhibit D-1 in favour of the 
defendant. The material part of that docu- 
ment may be translated thus: — 

**I have received from you Rs. 600 in 
cash, British ourrenoy, and sold to you 
for ever Tilli. a village of this Taloq, Settle- 
ment No. 103, area 2382-A. 3-R. 16 P, 
assessed at Rs. 250, with all proprietary 
rights, mango groves, tanks and forests, 

I shall receive from yon annually the 
revenue of the village Rs, 250, the road- 
cess Rs. 5, the school cess Rs. 5 and the 
poatal-oess Rs. 1-4-0, in all Rs. 261-4 0, 
according to the practice prevailing in the 
said village. Besides this I shall take 
nothing more. You must accept and pay 
me the revenue which may (hereafter) be 
assessed at a new Settlement. As regards 
the malxkana of the said village I shall 
make absolutely no objection, dispute 
or demand. Neither t nor my descendants 
have any claim to the proprietorship of 
this village. I will apply and have mutation 
effected in your name * * * you are 

fully entitled to mortgage or sell the village 
* * * you shall enjoy the same rights 

over the village as I have had, have 
duly received in cash the consideration of 
this sale-deed * * 

It will be seen that although the rights 
to occupy, enjoy and transfer the village 
as the owner thereof were conveyed to 
the defendant, the plaintiff retained for 
himself the highest right in respect 
of the receipt of the revenue. He remain- 
ed the person primarily responsible to 
the Government for the payment of revenue 
qua a proprietor holding from it. There- 
fore the transfer was one of an inferior 
proprietary right, and the position of the 


defendant in the Zemindari baoame some- 
what analogous to the position of a malik 
makhuza in a village belonging to a lam- 
hardar through whom the holder mast pay 
his revenue. 

The village remained an integral part 
of the plaintiff’s estate, though the plaint* 
iff’s only right therein is to have the 
assessed revenue and cesses paid to 
him. 

Now when the deed was executed, the 
oustomary dues payable to the Zemindar 
by subordinate holders, inferior proprietors, 
village lessees, tenants, craftsmen and 
ethers must have been in vogue. Such 
dues as were recognized as customary and 
incorporated in the wajib-uharz in 1897-98 
A. D. could not have come into existence 
for the first time after 1897-9S. The 
parties recognized that as a superior pro- 
prietor the plaintiff would have a claim 
to malikano, which by its very name is 
an emblem of proprietorship. It is in 
common parlance an allowance to Zemin- 
dars ousted from tbeir estate. It cannot be 
given the restricted meaning in this deed 
of 1872 which it may have acquired in 
rules made under the Land Revenue Act, 
1881. It seems to me, therefore, that when 
the plaintiff expressly contracted to claim 
nothing but the assessed revenue and cesses, 
and to make no demand for anything 
payable to him as superior proprietor from 
the defendant as inferior proprietor, he 
gave up his oustomary rights to receive 
dues qua Zemindar and that he cannot 
use the wajib^ul arz to override his own 
express contract. The words in the deed 
“nothing more” and **malikana'' must be con- 
strued in iheir widest sense against the 
executant. There is no ground for inter- 
preting “nothing more” to mean no other 
Government demand. There was no other 
Government demand to give up at the 
time; and the parties expressly provided 
that the defendant should meet any 
increase in that demand. The contract was 
that the defendant should not pay a pie 
above that demand, and the word malikana^ 
as used in 1872, referred to the usual 
private demands of a superior proprietor 
against an inferior proprietor, and not 
merely one of those demands. The present 
claim seems to be one of those olaims 
whiob the plaintiff stipulated not to make 




lNi»lAN OASIS. 


KAMI KUTTI V. ACBUIHAK EVTTT NAIR. 


[19i9 


There is not a shred of evidenoe to show 
that it was ever made before, thongb 
plaintiff managed his own Zemindari for 
some 12 or 15 years after the sale of 
1872. 

For the above reasons, X thick that the 
claim of the plaintiff cannot be supported 
in this case. The appeal is allowed, the 
decree of the lower A ppellate Coart is 
discharged and that of the hrst Court is 
restored. The plaintiff must pay and bear 
the costs throughout. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1266 and 1267 

OF 1917. 

October 9, 1918, 

Present: — Sir John Wallis, Kt., Chief Justice 

and Mr. Justice Spencer. 

NANI KUTTI alvs NARAYANI 
KUTTI AMMA AML others — PLAI^T1FFS 

— Appellants 
versus 

KOTTHALE PATINHARB PUTHIYA 
PURAYIL ACHUTHAN KUTTI NAIR 
KARNAVAN and manager op the 
Tarwap, and cthers— Defendants Nos. 

1, 2, 4 10 6, 8 TO 17, 19 and iO — 

Respondents. 

Jfrilabar Law — Partition per stirpes or by tavazhics, 
validity of — Minor vi^mhers, right o/, to impeach par. 
tition on attaining majority. 

Under Malabar Law a partition can only be 
effected by and with the consent of all tlie adult 
members of the tarwad [p. 10, col. 2.] 

It is competent to the adult members of a Malabar 
tarwad to make a partition j-er stirpes or by tavazhies 
and tlieir act in effecting such a partition cannot 
be questioned by the minor members on their attain, 
ing majority, [p. 10, col. 2; p. 11, col. 1.] 

Second appeals against the decree of 
the Court of the Temporary Subordinate 
Judge, Palghat at Calicut, dated the 19th 
February 1917, in Appeal Suits Nos, 784 
and 814 of 1914 respectively, preferred 
against the deorc e of the Court of the District 
Munsif, Alatur, in Original Suit No. 45 of 
1913. 

Mr, C Madha nn Nair^ for the Appel- 
lants. 


Messrs. K. P, M. MenonfO^V, Anantkakrishna 
Aiyar, A, Sivarama Menon, K, B, Venkata^ 
chela Aiyar and T, JSroman Unnt, for the 
Respondents. 

JDDGMENT,— In view of the findings 
of the lower Appellate Court in these 
oases, Mr, C. Madhavan Nair, who appears 
^0** ^ the appellants, has only questioned the 
decision as regards the partition deed, Exhibit 
O. This raises a question of Malabar Daw 
of some importance on which we have d©riv« 
ed much assistance from his argument 
and those of Mr. K. P. M. Menon and Mr, 
Ananthakrishna Aiyar for various 
respondents. The division under Exhibit 0 
is a division of the Tarwad properties 
per stirpes^ that is to say, allotting an 
equal share to each stirpe or Tavazhi. It is, 
of course, well settled in Malabar tbat 
there can be no partition at all, except by 
the consent of all the adult members. As 
regards the minor members of the Tarwad, 
it was observed by Sankaran Nair, J., in 
Paraliuitx v. Kelapan Nair (1), **8Uoh a parti- 
tion would ordinarily be binding on the 
minors, but if on attaining majority, they are 
able to show that they have been 
prejudiced, that partition oonld be re open- 
ed so far as they are concerned, and 
they would be awarded the share which 
should have been set apart for them ; but 
subject to this, the partition is final as 
between thoee who were parties to it ” 
This appears to be an application of the 
similar principle which has been applied 
with regard to partitions on the East Coast. 
As to tnoh partitions Mr. Ananthakrishna 
Aiyar has referred us to the decision of 
Srinivasa Iyengar, J.. in Yeechuri Pama- 
murthy v. Yeechuri Ramamma (2), where it 
was pointed out that partitions effected by 
the adult members of the family are binding 
on the minor members, in the absence of 
negligence or fraud. The only question then 
is whether this partition which is by consent 
can be upset at the instance of certain 
members of the Tarwad who were minors, 
on the ground that the division was 
per stirpes and not per capita. Now the 
authorities to which Mr. Ananthakrishna 
Aiyar has called our attention show con* 

N VoV"*" 

(2) 33 Ina Cas. 901) 30 M. L. J. 308; 3 U. W. 322. 
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oluBively that partition per stirpes, or what 
oomes to the same thing partition by 
Tavazhiea, has to say the least .a greater 
body of authority in its favour than parti- 
tion per capita. He has referred us to 
Strange's Manual of Hindu Law, section 
389, where it is said that where such divi- 
sions are made, they would naturally be by 
Tavazhies. Mr. Ormsby who was Chief 
Justice of Travanoore, in his book on 
Marumakathayam Law, says at page 2, 
paragraph 4: “Where division takes place 
it will usually be according to the Taivaries, 
or number of daughters of the original 
ancestress. Each Taivari may similarly be 
sub divided, should the members consent 
thereto, and so on until individual proprietor- 
ship is arrived at. I am not aware that 
this rule has ever been questioned." The 
fullest discussion of the question is to be 
found in Dr. Pandalai's Marumakathayam 
Law, 1914, page 146 (which was not refer- 
red to before us) where the same result 
is arrived at, and several decisions of the 
Travanoore High Court are referred to. 
In a recent case which came before the 
Privy Council, Sulaiman v. Biyaththumma 
(3), their Lordships alluded to this method 
of division by Tavazhies as the proper mode 
of division. They fay that this division 
“was merely an application of the rule 
that division for the purpose of partition 
is stirpital, though as between the members 
of any class it is capital.” Mr. Madhavan 
Nair explained this by saying that it 
only meant that divisions should be by 
Tavazhies, but did not lay down that each 
Tavszhi should have an equal share. But 
a division per stirpes which gave each 
stirpe an unequal share depending on the 
number of members in it, would be very 
like a division per capita, and was not, we 
think, what their Lordships intended. This 
division by Exhibit C has been made in 
what appears upon authority to be the 
more approved form, and, therefore, we 
think that the plaintiffs can have no right 
to question a partition effected in this 
manner. 

Further we have to bear in mind that 
a partition in Malabar depends upon the 

(3) 39 Tnd. Cas. 243; 21 M. L. T. 2!0; 32 M. L. J. 
137; (1917) M. W. N. 213; 1 P. L. W. 210; 25 C. L. J. 
273; 21 C. W. N. 653; 19 Bom. L. K. 394 (P. C.). 
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consent of all parties, and if we were to 
uphold the plaintiffs* contention, the one 
result would be to set this partition aside 
and to restore the original state of unity, 
because division per capita would in this 
case be without the consent of all the 
adult members. It appears that with regard 
to some of the property of this family, it 
was divided per capita by Exhibit B. That 
division is not attacked in the present 
case and we have not to consider it. What 
is contended is that the partition nnder 
Exhibit C should also have been per capita, 
and should he upset because it is per stirpes. 
We are clearly of opinion that there is 
no ground for this contention. 

Therefore the appeal fails and must be 
dismissed with costs. Second Appeal No. 1267 
of 1917 is also dismissed with costs. 

Id MEMOR&HDU.S OF OBJECTIONS IN SECOND 

Appeal No. 1267 op 1917. 

We must allow the memorandum and 
increase the fee in the lower Appellate 
Court from Rs. 20 to Rs. 95. There will 
be no order as to costs of this memorandum 
of objections. 

M. c. P. 

Appeals dismissed'. 
Memorandum of oh 'ections allowed. 


PATNA HIGH COURT. 

Secono Civil Appeals Nos. 1393 and 1394 

OF 1917. 

April 24. 1919. 

Present: — Mr. Justice Das. 

RANGU MANDAL — Defendant — 

Appellant 

versus 

CHATTERNATH CHOWDHURT 

AND ANOTHER PL*INTIFPS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), (). XLI, r. 
31 — Appellate Court —Judgment, contents oj — Failure 
to weigh evidence — Procedure, error oj. 

The failure by an Appellate Court to weigh nl- 
tho evidence and to come to a satisfactory con- 
clusion on the evidence before it, amounts to an 
error of procedure which vitiates tlie judgment 
giviui by that Court. [P* coh 2.] 

Appeals from a decision of the District 
Judge, Purneah. 

Mr. Ham L'll Putt, for the Appellant. 

Mr. Sakti Kunta bhattachar.ee, for tli^ 
Respondents, 
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JUDGMENT. — These two appeals arise 
oat of suits brought by the respondents 
against the appellant for reooyery of rent due 
by the appellant to the respondents for the 
years 1319 to 1322, 

The plaintiffs' ease is that the defendant 
is in possession of two holdings for one of 
whioh he pays l7*3-3 as rent and for 
the other of whioh he pays Rs. 19-9-6. 
The defendant says that before the survey 
operations he was in possession of three 
holdings for whioh he paid Rs. Rs, 9 3-3 
and 15 annas 6 pies as annual rent 
respeotively, but that at the time of the 
survey the first and the seoond Jamas of 
Rs. 8 and Rs. 9 3*3 were amalgamated 
into one Jama of Rs. 17«3-3 and the 
third Jama of 15 annas 6 pies was allowed 
to remain separate. It will be noticed that 
the defendant admits that he is now in 
possession of a holding for whioh Rs. 17- 3*3 
is payable as rent but that be denies that 
he is in possession of any holding for whioh 
Rs. 19 9 6 is payable as rent. The substan- 
tial question whioh I have to determine is, 
is the defendant in possession of a holding 
for whioh Rs. 19-9-6 is payable as rent? 

It is clear to me that the oase has not 
been disposed of in a satisfactory manner by 
either of the Courts below. Indeed the 
judgment of the lower Appellate Court, 
whioh is the judgment of the final Court 
of faots, shows that it never understood 
the case made by the defendant. It says: 

The defence was that there was only one 
single Jama of Rs. 19-9 6 and that the Jama 
of Rs. 17*3>3 is included in the Jama of 
Rs. 19-9*6.” That was not the defenoe at 
all. The defenoe was that there were two 
Jamas one of Rs. 17-3-3 and the other of 
15 annas 6 pies, as paragraph 2 of the written 
statement filed in Rent Suit No, 1500 of 1915 
clearly shows. The defendant never made the 
oase that he was in possession of a single 
Jama and I am of opinion that bis inability 
to appreciate the defendant's case has in this 
instance led to a failure of justice. 

It appears on a reference to the Record 
of Rights Exhibit B that the two Jamas of 
Ra. 9-3-3 and Rs. 8 were first of all 
amalgamated into one Jama of Rs. 17 3-3 and 
then the three jamas of Rs. 9-3*3, Rs. 8 and 
1 5 annas 6 pies were again amalgamated into 
a Jama of Ra. 18 2 9, whioh again is shown 
in the Record of Rights itself as enhanced 


to Rs. 19*9-6 as per order of Court in 
Suit No. 1 1 of 1890-91. The defendant says 
that there is an obvious mistake in the 
preparation of the Record of Rights beoanse 
he was only in possession of three Jamas 
and they oould not be amalgamated twice. 
It seems to me that the defendant’s oonten* 
tion must prevail unless it oan be shown 
that the defendant was in possession of two 
Jamas of Rs. 8, two Jamas of Rs. 9-3*3 and 
one Jama of 15 annas 6 pies. The onus is un- 
doubtedly on the defendant to show that he 
was in possession of three Jamas and not 
of five Jamas, but he olaims to have proved 
oonolusively that ha was in faot in posses- 
sion of three Jamas and not of five Jamas. 

Now the defendant's oase may be true or 
false, but at any rate he was entitled to 
ask the Court to consider his oase. It 
seems to me that the lower Appellate Court 

never applied its mind to the evidence on 
the record. It does indeed say that there 
are no sufficient materials to rebut the pre- 
sumption of the correctness of the Record of 
Rights, but as Muliiokand Atkinson, JJ., said 
in the case of Mubarak Hussain v. Syed 8hah 
Hamid Hussain (1): — “A mere general state* 
ment that on a perusal of all the evidence in the 
oase the Court is satisfied as to a certain state 
of facts, is not a sufficient judgment within the 
meaning of the law, and we are bound to 
interfere if we feel that there may have been 
a miscarriage of justioe by the Court's 
failure to weigh all the evidence before it.” 
A bare perusal of the Record of Rights 
throws grave suspicion on the oase made by 
the plaintiff and in my opinion the lower 
Appellate Court should have dealt with 
the matter. 1 may appropriate the words 
of Jenkins, C. J., in the oase of Fertap 
Narain Singh v. Uaigh Lall Singha (2) 
and cited by Mr. Justioe Mulliok in the oase 

to which I have just referred and say that 

the matter was deserving of a far fuller 
disousBion than the learned District Judge 
has bestowed upon it. In my opinion there 
has been an error of procedure by the 
failure of the lower Appellate Court to 
weigh all the evidence and to come to a 
satisfactory conclusion on the evidence before 
1 . 1 would, therefore, remand the oases to 

(igU, Pat 308;^- 

p. 961; 30 
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the lower Appellate Ooart in order that 
there may be a proper trial of the issues 
raised. 

It is necessary to mention another matter 
whioh has been brought to my notice by 
Mr. Ram Lai Butt. It appears that the 
appellant asked the lower Appellate Court 
to take in evidence certain papers whioh 
according to the appellant were in fact 
prodooed by the plaintiffs respondents before 
the Court of 6rst instance. The learned 
District Judge does not seem to have dealt 
with that application. In dealing with this 
case on remand, I direct that the lower 
Appellate Court do dispose of that applioa> 
tion according to law. It must be distinct* 
ly understood that the discretion of the 
lower Appellate Court in the disposal of that 
application remains wholly unfettered. All 
that 1 say and direct is that it should 
exercise his discretion in the matter. 

In the result I allow the appeals and set 
aside thedeorees of the lower Appellate Court 
and remand both the oases to the lower 
Appellate Court for disposal according to law. 
Costs will abide the result. 

Appeals allowed; 

Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 

OF 1910. 

April 24, 1913. 

Pre^en^s — Justice iSir Aentosh Mookerjee, Kt., 
and Mr. Justice Beaoboroft. 

Paja BAIKUNTHNATH DB andotseks— 
Defendants — Appellants 

versus 

BENODE BEHARl DE— Plaintiff— 

Respondent. 

S^ecijic perf/innance — Tender of <j renter (imoniif a^kiny 
for execution of contract different from original agrees 
menty validity of. 

The plaintiff entered into acoiitract with tlio dcfeml. 
ant under which the defendant undertook to conve}' 
to the plaintiff onc-sixtocnth shave of a Zemindari on 
the tender by the plaintiff of onc.si.vteentb of a 
certain sum. The plaintiff tendered one- oi^htli part of 
that sum and wanted a convejauco of one-eiglitli 
j>art of the Zemindari: 

Held, that although a tender of a greater amount, 
includes a smaller amount, yet as the plaintiff 
who made the tender called upon tho defendant 
to perform a contract different from the real airro?- 
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ment between them, the defendant was not bound to 
accept the tender, [p, l4,®col. 2,] 

Appeal against the decision of the Subor- 
dinate Judge, Cuttack, dated the 15th 
August 1910, affirming that of the Munaif 
Cuttack, dated the 2lst September 1903, 

Babu Provas Chandra Mitterj forjthe Appel* 
lauts. 

Babas Mahendra Nath Bay and Manmatha 
Nath Ropt for the Respondent. 

JUDGMENT. — This is an appeal by the 
defendants in a suit for specific perform- 
ance of a contract of sale of immoveable 
property. On the 19th January 1891, the 
respondents transferred to the appellants 
one-half share in a Zemindari for a con- 
sideration of Rs, 9,000. On the 21st January 
ISyl, the purchasers entered into an agree- 
ment with the vendors nnder which they 
nndertook to re*convey the property on these 
terms: 

Whenever you or your heirs shall, 
within a period of 31 years from the 
date hereof, pay in any year one anna 
price out of the price stipnlated above, we 
and our heirs and representatives shall, 
at the end of every such year, convey to 
you and your heirs, by a registered deed 
of sale, at your cost, the share in the 
said Zemindari proportionate to the price 
paid out of the aforesaid Kismat Zemindari 
purchased by us from you; and in this 
manner, we shall convey to you by means 
of deeds of sale one anna shares of the 
Zemindari on payment of the price of such 
one- anna shares of the Zemindari, Except 
at the close of a year, in no other 
times, we shall accept money or execute the 
deed of sale. If you or your heirs pay 
the price after entering into a contract 
for sale to any other person or for trans. 
ferring the same by any other means, we 
and our heirs and representatives shall 
not convey to you and your heirs.” 

The case for the plaintiffs is that, on 
their behalf, a tender was made of one- 
eighth of the sum of Rs. 9,0U0, together 
with oo5ts, to the defendants, but that 
the latter unlawfully refused to accept the 
money and to execute a conveyance m 
respect of one-eighth share of the Zemin- 
dari. The plaintiffs accordingly prayed 
for speo.Ho performance of the contract 
stated. The Oourta below have Juade e 
decree in favour of the plaintiffs. That 
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decree has been assailed before us, on this 
ground amongst others, namely, that as the 
tender was not valid in law, the plaintiffs 
have not an enforceable right to claim speoido 
performance of the contract. It has been 
contended that upon a true construction of 
the agreement, the plaintiffs were entitled 
to tender, at the end of any year, only 
one-sixteenth of Rs. 9,000, neither more 
nor less, and to- claim a reconveyance of 
one-sixteenth of the Zemiudari originally 
transferred by them to the defendants. It 
has been argued on behalf of the plaintiffs- 
respondents, on the other hand, that they 
were entitled to tender one-eighth of 
Rs. 9,000 and claim re-conveyance of one- 
eighth share of the Zemindari transferred to 
the defendants. In our opinion the construc- 
tion put by the plaintiffs is erroneous and is 
not borne out by the language of the 
instrument. 

It cannot be disputed indeed, it has 
not been disputed, that the opening sentence 
of the paragraph already set out provides 
for payment in any year of one anna 
share of the price stipulated, that is, one- 
sixteenth of Rs. 9,000. The clause then 
lays down that upon tender of this sum, 
the purchasers would re-transfer the share 
in the Zemindari proportionate to the 
amount so paid. This obviously signiBes 
that upon payment of one sixteenth of 
Rs. 9,000, one sixteenth of the share which 
had been transferred, namely, one-sixteenth 
of the half share of the Zemindari, would 
be re transferred to the original owners. 
It has been contended that this view is 
contradicted by the next sentence, and that 
what was intended was that one-sixteenth 
of the entire Zemindari, that is one-eighth 
of the half share, should be re-conveyed upon 
tender of the proportionate price. This 
argument is obviously fallacious. In the 
tirst place, the purchasers bad acquired an 
interest in one half share of the Zemindari. 
It was that share alone which they were 
competent to re-transfer and there is no 
reason why reference should be made to 
the other half share of the Zemindari of 
which they were not the owners and with 
which they were not competent to deal. 
In the second place, there is no reason why 
the second sentence should be so construed 
(bs to contradict what precedes. The 
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governing part of the clause provides that 
the plaintiffs are at liberty in any one 
year to pay one-sixteenth of Rs. 9,000, 
neither more nor leas; upon payment so made, 
all that they can reasonably demand is a 
re conveyance of the proportionate share 
of the Zemindari. la this view it is clear 
that they tendered more than they 
were entitled to offer and they 
claimed re conveyance of a share in excess 
of what they were entitled to claim. The 
refusal of the defendants to accept their 
offer was consequently fully justified. It 
need not he disputed that, as observed by 
Ashurst, J., in Douglas v. Patrick (1), there 
is no donbt that a tender of the greater 
includes the smaller”: D^an v. James (‘2). 
But the real difficulty of the plaintiffs is 
that they called upon the defendants to 
perform a contract different from the real 
agreement between them, they have adhered 
to it in this suit up to the very last stage, 
and, they cannot consequently now turn 
round, accept the defendants* version of 
the contract and claim performance thereof* 

We may add that a question was raised 
before us as to the application of the rule 
against perpetuities to the agreement for 
re coDveyamce. in the view we take of 
the rights of the parties as they stand 
in the present litigation, it is not necessary 
for us to express any opinion upon this 
interesting question. 

The result is that this appeal is allowed 
and the suit dismissed with costs in all the 
Courts. 

Appeal allowed; Suit dismissed. 


(1) (1790) 3 T. R. 683{ 1 R. R. 793;U00 E. R. 802. 

(2) (1833) 4 B. & Ad. 0 I 65 1 N. & M. 303; 2 U J. K. 
B. 94; 110 E. R. 661. 
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HOTI LAL V. CHDTTAM LAL. 

ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 82 of 1917. 

May 13. 1919. 

~Sir George Knox. Kt., Aoting 
Chief Jnstioe, and Jnatioe Sir P. C. 

Banerji. Kt. 

HOTI LAL — Defendant — Appellant 

Versus 

CHUTTAN LAL — Plaintiff— Respondent. 

Agra Tenancy Act (II oj 190O, ss. 33, 34, appli- 
cability of — Tenant agreeing to pay rent at certain rate, 
position of, 

Seofcion 34 of the Agra Tenancy Act applies only 
where a person is in possession as a tenant with, 
out the consent of the landlord. 

% Where a tenant agrees to pay rent at a certain 
rate, he is not in possession of his holding without 
the landlord's consent, and section 34 of the Agra 
Tenancy Act has, therefore, no application to his 
case. He is liable to pay the rent agreed upon 
by him under section 33 of the Act. 

Appeal, under section 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Walsh, dated the 18th June 1917. 

Dr. S, N, Sen, for the Appellant. 

Messrs. iS. C, Ohaudhri and P. L. Banerjee* 
for the Respondent. 

JUDGMENT. — An elaborate argument 
has been addressed to us in support of the 
appellant. We think the case may be 
decided upon a short and simple ground. 
The suit was not one either in form or 
in substance for determination of the rate 
of rent. The plaintiff clearly claimed arrears 
of rent at the rate mentioned in the plaint 
and he did so under section 33 of the 
Agra Tenancy Act. The original bolding 
of 55 highas had been determined by pro- 
ceedings for ejectment of the defendant 
from that holding. The plaintiff actually 
dispossessed the defendant from a large 
portion of the bolding but as tbe land 
now in question was covered by rose plants 
the defendant was allowed to remain 
in possession first for the purpose of determin- 
ing tbe compensation to be paid to him 
and subsequently as a tenant of that part 
of the holding. The defendant, who owned 
a share in tbe village, brought a suit 
against the present plaintiff for his share 
of profits. In that suit a question was 
raised whether the land in respect of which 
rent is now claimed was held by tbe 
defendant as khudkasht or as a tenant. Tbe 
matter was referred to arbitration and the 
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arbitrator held that he held the land as 
a tenant, the rent being Rs. 105 a year. 
Both parties accepted tbe award. So that 
it may be taken that they agreed that 
the land now in question should be held 
by tbe defendant as a tenant, he agree- 
ing to pay a rent of Rs, 105 a year. 
This was the finding of the Court of first 
instance and that Court rightly decreed the 
plaintiff s claim. The lower Appellate Court 
no doubt went into the question of the 
application of section 34 of the Tenancy 
Act to the present case. That section had 
nothing to do with the case, inasmuch as 
the defendant was not in possession as 
tenant without the consent of the plaintiff. 
We think that it mu^t be taken, as the 
first Court found, that the parties agreed 
that the defendant should hold this land 
at a rent of Rs. 105 a year. Therefore 
under section 33 of the Tenancy Act he 
was liable to pay rent at that rate and 
the decree passed against him was, in our 
opinion, right and equitable. Section 35 
on which the learned Advocate for the 
appellant relied, has no application to the 
present case. The original tenancy of 55 
highas cime to an end and a new tenancy 
was created. We accordingly dismiss the 
appeal with costs. 


Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeals Nos. 1269 to 1280 

or 1917. 

April 14, 1919. 

Present Justice Das. 

KALI CHARAN ROY” and others 
— Defendants — Appellants 


versus 

Maharaja Bahadur KESHO PRASAD 


Court Fees Act (VII oj IHIO), s. 7 (ii), (iv) (o)^ 
nUer sums payable periodically”, meaniun of—Suit 
■assessment of rent and jor recovery of speeijic sums 
OJ money as damages for use and occupation, nature 
of—tourf.fees payable^Interpretation of Statutes-. 
Fiscal Statutes, 
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In construing a Statute the general rule is that 
where there are general words following particular 
and specific -words, the general w'ords must be 
confined to things of tho same kind as those 
specified. Consequently, in construing section 7, 
clause (u')> of the Court Fees Act the expression- 
‘‘other sums payable periodically” must be limited 
by the specific words that precede it. [p. 18, col. 1.] 

A fiscal enactment should, as far as possible, be 
construed in favour of the subject, and the construc- 
tion most beneficial to the subject should bo adopted, 
[p. 18, col. 2.3 

A suit for asscssiuent of rent and for recovery 
of a specific sum of money as damages for use 
and occupation is in the nature of a suit to obtain a 
declai’atory decree where consequential relief is 
claimed, and tho amount of Court-fees payable on 
such a suit should be computed according to clause 
(lu) (c) of section 7 of the Court Pees Act. [p. 18, 
col. 2.3 

Appeals from a deoision ot the District 
Jadge, Sbahabad. 

FACTS. — The plaintiff is the landlord 
and the defendants are his tenants. The 
lands in dispute were recorded in the 
Survey Khatian as 'kabil lagan.* The plaint* 
i£E brought the present suits for assessment 
of rent at the rate of Rs. 14 per bigha, 
or at such fair and equitable rate wbioh tbe 
Court might think proper. He further 
prayed for recovery of a specific amount 
as damages for use and occupation in 
previous years. The defendants pleaded, 
amongst other grounds, that tbe lands in 
dispute were portions of their fixed rate 
holdings and as such no rent was payable. 
The Court of first instance overruled the 
pleadings of the defendants, assessed the 
lands at the rate of Rs. 10-2 0 per higha 
and decreed the plaintiff’s claim for rent 
of the previous years at that rate. The 
defendants appealed to the District Judge. 
They paid Court fees on the amount of 
rent decreed against them. The learned 
District Judge, being of opinion that the 
defendants should have paid Court-fees on 
ten times the annual rental decreed against 
them under section 7 {ii) of the Court Fees 
Act, rejected the memorandum of appeal 
as being insuttioiently stamped. Against 
this order the defendants preferred second 
appeal to the High Court. In the High 
Court also they paid tho same amount of Court- 
fees as they had paid in the Court of 
Appeal below. The Stamp Reporter, being 
of opinion that the defendants should 
have paid Court fees in accordance with 
the provision of section 7 (u) of the 

Court Fees Act, reported that the memo- 
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randum of appeal to the High Court 
was insufficiently stamped. Tbe matter 
was in due course referred to the Hon’ble 
Mr. Justice Roe, Taxing Judge, who on 
14th of August 1917 made the following 
order : — 

"The Court-fee to be paid in this case 
seems to me to be leviable only on the 
amount actually claimed. The deoision 
as to what is payable for the years in 
suit is res judicata only so far as the 
years in suit are concerned. The fact 
that there is a presumption under the 
Bengal Tenancy Act that the rent pay- 
able for any one year is tbe amount pay- 
able for the next year in the case and, 
therefore, payable for all time, unless a 
change is proved, would not affect the 
Court-fee to be paid on tbe suit as 
brought. The suit as brought is for the 
recovery of a sum of money. Incidentally 
there will be a deoision as to what sum 
is annually due, and incidentally there 
will be a declaration of what is a fair 
rent. But these are incidents of the case, 
and not tbe real cause of action. 

"Section 7, clause (Vt), certainly does not 
apply. That clause is intended to cover 
oases io which the decision will make the 
defendant liable for all times without any fur- 
ther adjudication. Decrees obtained in such 
oases are capable of execution from year 
to year. Tbe decree to be obtained in 
in this case will be capable of execution 
only for tbe amount decreed.” 

Tbe memorandum of appeal being thus 
held to be sufficiently stamped, tbe appeal was 
registered, and was placed for final dis- 
posal before tbe Hon’ble Mr. Justice Das. 

Mr. Parmeshwar Dayal, for the Appel- 
lants, contended that tbe memorandum of 
appeal in the Court below was sufficiently 
stamped. The suit was for recovery of a 
fixed amount of rent by way of damages. 
The declaration as to what was a fair 
and equitable rent was merely an incidental 
fact to ba determined for the dis- 
posal of the case. The declaration as to 
the annual rate of rent was a mere 
incident and not the real cause of action. 
Thus the amount c£ Court-fees payable 
was ad valorem on the amount claimed 
under section 7 (i) of the Court Fees 
Act. Section 7 (u) of the Court Fees 
Act did not at all apply to the facts of 
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tbs 0 AS 6 . This clause was intended to 
cover a case where the plaintiff wanted 
to establish his claim to a certain sum 
of money payable periodically in the nature 
of maintenance or annuities. In such a 
case when a decree is made in favour of 
the plaintiff, he is entitled to recover the 
sum so decreed periodically from the de- 
fendant without further adjudication, by 
executing' the decree. In the present case 
the plaintiff decree holder could execute 
his decree only to the extent of the 
specific sum decreed in his favour. 

There is one other clause of the Court 
f'ees Act which may possibly apply 
to the present case. Section 7 (iv) (c) pro- 
vides for a case where the plaintiff seek^ 
to obtain a declaratory decree with a 
consequential relief. In the present case 
the defendants sought for a declaration 
that the lands in question were portions of 
their fixed-rita holdings and were not 
liable to be assessed with any rent and 
as a consequence they submitted that 
they were not liable to the amount 
decreed against them by the Court of 
first instance. In this view they were 
bound to pay Court-fees on the consequential 
relief only. 

Thus whether the case fell under 
clause GO or clause (ir) (c) of section 7, 
the Court-fee paid by the defendant on 
their memorandum of appeal in the Court 
below was snfiQcient. 

Mr, Krishna Sahai (with him Mr. Nirsu 
Narayan Sinha)^ for the Respondent, sub- 
mitted that the case fell under section 7 
(w) of the Court Fees Act. The as.<=essmeut 
of annual rent was one of the substantial 
reliefs claimed by the plaintiff in his 
plaint and as such it was a suit for 
adjudication of the plaintiff’s right to a 
sum of money payable periodically” within 
the meaning of clause (u) of the section. 
Clause (z) or (zy) fo) had no application to 
the case. 

JUDGMENT. — These analogous appeals 
come before me from an order of the District 
Judge of Shahabad rejecting the appellants’ 
appeals to that Court on the ground that 
proper Court* fees were not paid by the 
appellants, and the only question which 
I have to determine is, did the appellants 

pay proper Court fees on their appeals to 
that Court ? 


The appellants were the defendants in 
the actions which were for assessment of 
rent and for recovery of specific sums of 
money as damages for nse and occupa- 
tion of the land. The learned Munsif who 
heard the suits held that Rs. 10 2 0, besides 
cess, per bigka would be a fair and equit- 
able rent for the holdings in suiL In the 
result, the learned Munsif made a declara- 
tion to that effect and gave the plaintiff 
a decree for damages calculated at R?. 10*2 0 
per bigka for six years from 1317 to 1322. 

The tenants defendants preferred appeals 
to the Court of the District Judge at 
Shahabad. They paid Court-fees on the 
amount decreed against them under section 
7, clause (I'y) (c), of the Court Fees Act. 
The learned District Judge, however, was 
of opinion that section 7, clause (u). 
of the Court Fees Act applied and called 
upon the appellants to pay the proper 
Court fees on the principle enunciated in 
that clause. The appellants took time to 
pay, but ultimately they were unable to 
comply with the order. The District Judge 
thereupon rejected their appeals. 

It seems to me that the plaintiff’s suits 
were suits to obtain declaratory decrees or 
orders where consequential reliefs are 
prayed” and that prima facie section 7, 
clause (tr) (c), would apply, but it is argued 
that the suits were suits for a sum payable 
periodically, and that, therefore, section 7, 
clause (u), would apply. 

Section 7, clause (zV), runs as follows; “in 

suits for maintenance and annuities or 
other sums payable periodically, according 
to the value of the eub.jeet-raatfer of the 
suit, and such value shall be deemed to 
be ten times the amount claimed to be 
payable for one year.” It is urged on 
behalf of the appellants that the suits were 
substantially suits for assessment of rent 
which would be payable periodically and 
that, therefore, the learned District Judge 
was right in asking the appellants to pay 
according to the principle laid down in section 
7, clause (u). The oriticil question for rny 
determination, therefore, is, what effect must 
bs given to the word.s “or other sums 
payable periodically ” whioh immediately 
follow the words “in suits for maintenuuoo 
and annuities,” 

It will be noticed that I have to construe 
certain general words which follow particular 


2 



IS IHUIAS OASlb. tl91^ 

MIEKHA IMAMKHA V. bHAGIEATHl UAHADEV ABHAYANKR. 

and epeoiBo words. Clearly, the soits were as a sum cf money payable as maintenaDoe 
Baits neither for maintenanoe nor for annui* or acnaity P I think not, and, therefore, 
ties. Were they suits fqr other sums pay- I must hold that the Court fees paid by 
able periodioally ? the appellants under section 7, olause C^v) 

“ I aooede to the prinoiple**, said Lord of the Aot were suffioient. 

Campbell in B. v. Edmundson (1), “laid In this oonneotion it is neoessary to re- 
down in all the oases whioh have been member that a series cf oases of the highest 

oited, that, where there are general authority have repeatedly laid down that fiscal 

words following particular and speoifio enactments should, as far as possible, be 
words, the general words must be confined to oonstrned in favour of the subject, and 


things of the same kind as those specifi- 
ed.’* In Ashbury Bailutay Carriage and 
Iron Company v. Btche (2) a question 
arose as to the meaning of the words 
“general contractors.*’ “Upon all ordinary 
principles of construction**, said Lord Cairns, 
“these words must be referred to the 
part of the sentence which immediately 

precedes them therefore the 

term general contractors* would be referred 
to that which goes immediately before, 
and would indicate the making generally 
of contracts connected with the business 
of Mechanical Engineers.” In the same case 
Lord Chelmsford said: “it seems to me 
that the generality of the ez • 
pression is limited by its association with 
the previous words "Mechanical Engineers* 
and it ought to be confined to contracts 
connected with that business.” 

It seems to me that we must apply 
this rule of ejusdem generis for the pur • 
pose of construing section 7, olause (u) of the 
Indian Court Fees Aot, for it is difficult 
to conceive why the Legislature should 
have taken the trouble to specify in this 
section certain classes of suits, whioh un- 
doubtedly are suits for sums payable periodi- 
cally, except to limit the generality of the 
expression that follows and to indicate that the 
general words must he confined to things 
of the same kind as those specified. 

In my opinion, the generality of the 
expression “other sums payable periodioally” 
must be limited by the speoifio words that pre- 
cede, and, when 60 limited, section 7, olause 
(ii) would read as follows : — *'ln suits for 
maintenance and annuities or other sums of the 
same kind payable periodically 

Now, can it be said that a sum of 

money payable as rent is of the same kind 

(U 28 L. J. M. c. 213} 2 El. <fe Ei. 77} 5 Jur. 

(n. 8.) 1351; 7 \V. K. 665} S Coic C. <J. 212; 33 L T 
(o. s. 237. 119 a. a. 631; 121 E. li. 30. 

(2) (1875) 7 Ii. L. 653} 44 L. J. Ex. 185; 2 3 L. 
T, 451; 24 W. a. 794. 


that, in oases of a doubt, the construction 
most beneficial to the subject is to be 
adopted. 

1 allow these appeals and remand the 
oases to the lower Appellate Court to be 
disposed of according to law. 

The respondent must pay the costs of these 
appeals. The costs incurred in the Courts 
below will abide the result and will he 
disposed of by the lower Appellate Court. 

The appellant is entitled to a certificate 
authorising him to receive back from the 
Collector the full amount of fee paid on 
the .memorandum of appeal to this Court 

Appeals allowed; Cases remanded. 
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Held, that tlio daughter of the deceased not 
having been made a party to the suit, her 
interest in the house was not affected by the 
decree and did not pass under the sale, fp 21 col 
1; p. 22, cols. 1 & 2.] 

A suit by a creditor to establish a single debt 
against the estate of a deceased person cannot be 

treated as an administration suit, [p, 20, col. 1; p. 24, 
col« I 

Per Heaton^ J , — There cannot be a valid sale 
under a decree unless the property sold can properly 
be sold under the decree, [p- 19, col. 2.] 

Appeals from the deoision of the Additional 
first Class Subordinate Judge, Poona, in 
Suit 1^0.344 of 19X1. 

Mr. O. 8. Bao, for the Appellant. 

Mr. iT, R, Qharpure^ for Respondent No. 4, 

JUDGMENT. 

Heaton, J.— The faots whioh we have bad 
to master in the consideration of these 
appeals are complicated, but for the 
purpose of Appeal No. 113 of 1917 
they may be simply stated: A Mahomedan 
named Mainaba died possessed of five houses, 
eavmg as his heirs a son, two widows 
^d three daughters. The son Mahomed 
Hanif died afterwards leaving as his heirs 
a daughter Aminabi, bis widow Roshanbi 
and a son who was afterwards held to 
be illegitimate and not to be an heir. A 
inoney decree was obtained against the estate 
of Mahomed Hanif in a suit by a creditor 
in whioh the defendants were that deceased 
person’s widow Roshanbi, and his step- 
mother Sakinabi and the son Abdul. 
His daughter Aminabi, who was really his 
principal heir, was not made a party to 
the suit. Thereafter one of the five houses 
known as No. 371 was sold in execution 
0^ and bonght by defendant No. 4. 

What was sold was the right, title and 
interest of Mahomed Hanif deceased. The 
plaintiff has become, by processes whioh it 
18 immaterial at present to set out, the 
owner of whatever interest Aminabi had 
in this house, She sued inter alia to 
recover by partition Aminabi’s share and 

er claim in this particular was rejected, 
bbe now appeals to us. 

that Aminabi’s interest in 
the house was not bound by the deeree 
obtained by the creditor, because Aminabi 
was not made a defendant in the creditor’s 
suit and that consequently her interest in 
e house did not pass to the auctiou* 

purchaser, defendant No. 4. The latter con- 
tends, firstly, that Aminabi’a share in the 


house could be aol(£ .the decree, 
for the decree was against the estate of 
her deceased father from whom she in> 
berited her interest in the house; and, 
secondly, in any event, that Aminabi’s 
interest in the bouse passed at the sale; 
for what was sold and what was paid 
for was the father’s interest. If the 
decree was such that Aminabi’s interest could 
be sold under it. then undoubtedly that in- 
terest was sold, for it was included in the 
father’s interest the whole of whioh was sold. 

If her interest in the house was not 
bound by the decree, nevertheless as it 
was in fact sold, it is contended that it 
would pass to the purchaser, defendant 
No. 4. This contention, however, we think, 
has nothing substantial to support it. 
There cannot be a valid sale under a 
decree unless the property sold can pro- 
perly be sold under the decree. 

Let us consider the real question: whe- 
ther the creditor’s decree wonld bind the 
interest of Aminabi who was not made 
a defendant. If we consider this ques- 
tion in a purely general way ignoring all 
questions of Hindu or of Muhammadan 
Law, the answer must, 1 think, be‘ that 
the decree would not bind Aminabi’s 
interest. She was just as much oanoerned 
in the matter as the other defendants, 
in fact more so. for her share in the 
property was larger. She could not be 
bound by the decree unless she was in 
some way properly represented and as a 
fact she was not represented. She was 
indeed definitely and explicitly excluded. 
For the creditor had brought an earlier 
suit to which Aminabi was a defendant, 
but the claim as against her was dropped, 
though against the others and as to them 
only it was withdrawn with leave to bring 
another suit. 

But even if this had not happened, 
the decree would not be operative against 
Aminabi’s interest. It could not be if she 
was not represented; and she would 
not be represented in such a suit 
to whioh she was not a party, apart 
from the peculiarities of Hindu or 
Muhammalau Law; except oa the somewhat 
curious theory that a creditor’s suit, such 
as this, is in effect an administration suit 
by a creditor. I do not think it is, although 
there are Calcutta decisions favouring this 
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view: Muttyjan v. Ahmed Ally (1), followed 
in Amir Dulhin v. Baij Nath Sivgh (2), 
It seems to me to be a mistake in terms 
to call a suit by a creditor to establish 
a single debt against the estate of a de- 
ceased person a creditor’s administration 
suit. Neither the proceedings nor the 
decree were appropriate to an administration 
snit. There was a difference in substaooe 
as well as in form. Cbandavarkar, J., 
saw a great difference between snob suits 
as will appear from the observations at 
the end of his judgment in Bai Meherbat v. 
Maganchand (3). 

It may at 6ret sight appear that th^ 
law is unreasonable, if it will not allow 
a creditor to establish a debt against the 
estate of a deceased debtor without mak- 
ing all the heirs defendants, for some or 
most of the heirs may be in distant 
countries and it may be impossible to 
obtain a decree within a reasonable time 
if all are to be made parties. But this 
view of the law is, I am glad to think, 
fallacious. The creditor can compel one 
of the heirs on the spot to take out 
Letters of Administration or failing that 
can take out such Letters himself, a pro- 
ceeding which can be aocompli<ibed within 
a reasonable time although many of the 
heirs may be living in distant parts of 
the world. Bat if a creditor ignores 
the Probate and Administration Act and 
elects to bring an ordinary suit, he must be 
content with the law applicable to ordinary 
suits. That is both just and reasonable in my 
opinion. 

Does the fact that the deceased debtor 
was a Mahomedan make any differenoep 
There cannot, of cour.se, be any appeal 
to Hindu Law in this case, for we are 
ooDoerned only with the ordinary law or 
with the Muhammadan Law. The point is 
fully and clearly dealt with in paragraph 
101 of Sir Roland Wilson’s Digest of 
Anglo, Muhammadan Law, 3rd Edition, and 
in paragraphs 566 and 567 of P. B. 
Tyabji’s Principles of Muhammadan Law. 

I shall unhesitatingly accept Sir Roland 
Wilson’s conclusions and follow the 

a) 8 C. 370; 10 C. L. K SlOj 4 Jud. Doc (n, .<?.) 
.'37. 

(2) 21 U. 311; 10 Ind. Dec. (y. g ) 839. 

(8) 29 B. 9(*r U Bern. h. K. 853. 


Allahabad decisions if it be open to ns 
to do so. But is it open to us ? Are 
we not bound by the Bombay decisions 
referred to in Sir Roland Wilson’s discussion 
of the law? 

The two Bombay cases referred to by Sir 
Boland Wilson are Khurshethihi v. Kezo 
Vinayek (4) and Bavalava v. Bhtmaji DJumdo 
(5). The former judgment in its reasoning 
deals exclusively with the sale, not with 
the decree, it does not prononnee whether 
the decree would bind an heir who was 
not made a defendant; it finds that the 
auction-porohaser bought a certain intereet 
in property and was, therefore, entitled to that 
interest. In the second case the deoisioc 
was to the same effect: there had been a 
sale under a decree and the matter decided 
was rather what the auction* purchaser had 
bought than what was the effect of the 
decree. But in any event the later case is 
no authority; not only because the point 
decided is the effect of the sale, not 
of the decree, but also because the reasons 
given by the two Judges are different. 
Jardine, J., seems to have had doubts as to 
applying to Mabomedans a rule evolved 
from Hindu Law and be contented himself 
with relying on and following the case of 
Khurshethihi^. Keso Vinayek (4), We are, 
therefore, thrown back on that case as the 
one which stands in the way of giving 
effect to what we believe to be the law. 

Broadly speaking, only the parties to a 
suit are bound by a decree and consequently 
only their property can be sold under the 
decree. But to this general rule there is 
an apparent exception in tbe case of 
Hindus. It has become by now well estab- 
lished that the whole of a Hindu family 
property is in certain circumstances liable 
to be acid in execution of a decree to which 
all tbe sharers are not parties. This is 
an exception to tbe general law and appears 
to be baf ed on some principle of representation 
which is evolved from a consideration of tbe 
law applicable to joint Hindu families. This 
excepticn is neither stated nor explained in 
the case of Khurshethihi v. Keso Vinayek (4), 
it is simply assumed; so we have to look 
elsewhere for tbe explanation. We need 

U) 12 B. 101; 6 Ind. Dec. (n. 8.) 553. 

(5) 20 B. 338; 10 Ind. Dec. (n. 8 ) 787. 
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not go very far. In the case of Akoha 
Badav. 8ahharam(6)t Sir Charles Sargent, 
the same learned Jndge who trave judgment 
in KhurshethihV s c'lse (4), said as follows: — 
These oases doobtless establish that when 
the minor son is snbstantially before the 
Court, and the prooeedings show a clear 
intention on the part of the Court making 
the deoree to bind the entire estate which 
is snbjeot to the debt, no mere teohnioal 
or formal objeotion will be allowed to 
prevail against giving fall effect to the 
deoree.” 

Atrain in theoaseof BU^essur Lall Sahoo v. 
Idoharaiah Luchmessur Sirtah (7) the Judges 
of the Privy Connoil observed: 

“Their Lordships have, therefore, oome to 
the oonolusioD that althongb there may 
have been some irregularity in drawing 
np these decrees, they are snbstantially 
deorees in respect of a joint debt of the 
family and against the representative of the 
family.” 

Then in the case of tshan Ghunder Mitter v. 
Buksh Alt Soudagur (8), the earliest of all the 
oases, the liability of a Hindu nndera deoree 
to which he was not a party is illnstrated by 
the analogy of a salt against an executor. 
Underlying all these oases is the idea 
of substantial representation and the idea 
arises oat of the peculiarities of the 
Hindu joint family where the property is 
family property, not individual property; 
and where the representation is to 
be of the family, not of individuals. It 
is clearly essential, therefore, in these 
oases to ascertain first of all whether the 
person, whose property is sold under a 
decree bat who was not a party to the 
decree, was snbstantially represented in 
the suit. In this case we know that 
Aminabt was not substantially represented; she 
was specifically excluded. That consideration 
alone would, in this case, demand that the 
appeal be allowed and that it be held that 
Aminabi*s share in the house could not 
and did not pass by the sale. But many 
hours of our time have been spent on the 
question whether the exception to the 
general law, which wo are considering, 

(G'l 9 B. 429 at p. 431; 10 Ind. Jiir. 67; o Iml. Doi'. 
(n. fi.") 284. 

(7) 6 I. A. 233 at p. 237; 5 O. L. R. 477 (P C ). 

(8) Marsh. 614, 


applies to Mahomedans as well as to Hindus^ 
Why should it? No reason whatever is given 
in Khurshetbihi^s case (4)and none that appeals 
to us in Mr. Justice Ranade*s judgment in 
I>avalava*s case {b). Indeed there is apparently 
no Bombay case in which the matter is 
discussed, except in Daoalava's case (5) and in 
that case Jardine, J , does not say a word 
on the point and Ranade, J., gives reasons 
which, as I have said, do not appeal to ns. 

The truth seems to be that a rule 
derived from Hindu Law was applied to 
Mahomedans without the reasons being 
stated. Quite recently a Full Bench of this 
Court sat to consider a very remarkable 
instance of this practice of applying Hindu 
Law to Mahomedans. My learned brother 
and myself have considered the matter most 
carefully and have oome to the oonoIusiQn 
that it would not be incumbent on us to 
follow the case of Khurshetbibi v. Eeno 
Vinayeh (4), if that case be held to affirm that 
the theory of 8ub=»tantial representation 
derived from the Hindu Law applies to 
Mahomedans. For, to follow that case if 
it so decides, would be to accept, without 
any stated reason for doing so, the appli- 
cation to Mahomedans of a rule evolved 
out of Hindu Law; and to do tliia would, 
we think, be to set aside the principle 
underlying the decision of the Full Bench 
of this Court in Isap Ahmad Mograria v. 
Abhramji Ahmadjz Mograria (9). 

The plaintiff sued for mesne profits from 
the date of suit and should have such 
profits, which ma&t bs determined in exe- 
cution. 

We have heard the cross-objections of 
defendant No. 1 and find there is no substance 
in them, We dismiss them with costs. 

We allow the Appeal No. 11.3 of 1917 
with costs against defendant No. 4. The deoree 
will have to bs modified so as to allow 
plaintiff to obtain on partition Aminabt’s 
share in house No. 371 and to award 
plaintiff mssne profits from date of suit in 
respect of that share from defendant No, 4 

In Appeal No. 43 of 1917 the defendant 
No. 2 is the appellant. He has a mortgage 
from S\kinabi, one of the widows of 
Mainaba and the step-mother of Mahomed 

(O’i 41 Ind. Cn« 761; 19 Br>ni. L. R. . 570 . 

(F. B-) 
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Hanif* This mortgage-deed bas not been 
Vut in evidence, but it appears that de- 
fendant No. 2 is in possession of the ground 
floor of house No. 529 and he desires that 
directions should be given that in making 
the partition the ground floor of house 
No. 529 should, if possible, be allowed to 
Sakinabi’s share. The desire is natural, 
but the request is one to be presented 
and considered when the partition comes 
to be made. Only the person who makes 
the partition, knowing the value of the 
total estate and the value of each house 
separately and also knowing something 
oE the convenience and wishes of the sharers, 
can make an equitable and fair parti- 
tion. The matter is not one for us to 
pronounce on in appeal, for it has not 
yet been dealt with by the appropriate 
authority. But we think defendant No. 2 
should not be made liable for plaintifl^s 
costs: that would be most unfair. The 
decree of the lower Court must be modi- 
fied by providing that defendant No. 2 is to 
pay only his own costs. We make no 
order as to costs in this appeal. 

Hayward, J. — The plaintiff sued as pur- 
chaser to recover possession by partition of 
Aminabrs share in bouse No. 371 in Poona 
City, being part of the estate of Amina- 
bPs deceased father, Mahomed Hanif. The 
defendant No. ■A resisted the suit as the pur- 
chaser of the whole bouse at a Court- sale 
of the estate of the deceased Mahomed 
Hanif. 

It was not disputed that Aminabi was 
not personally represented in the litigation 
leading to the Court sale but it was con- 
tended that her share was bound, as it was 
in the possession of Hoshanbi and was 
sufficiently represented in the litigation by 
Roshanbi, the widow of the deceased 
Mahomed Hanif. This contention was up- 
held on the strength of the decision in the 
case of Davalava v. Bhimaji (5) by the 
trial Court. The substantial questions for 
determination on this first appeal are whe- 
thsr that decision ought to be regarded 
as binding and, if not, whether it was 
right. It seems to me that it ought not 
to be regarded as binding, as the two learn- 
ed Judges did not agree on the ratio 
decidendi^ which is alone binding according 
to the authorities underlying paragraph 535 
of Volume XVIII of Halsbury’s Laws of 


England; and, with all deference, that it was 
wrong in that it applied without justification, 
a rule founded on the peculiar nature of the 
joint family of Hindus to the heirs of a 
deceased Mahomedan. 

It was held by Sir Barnes Peacock in 
the case of Ishan C^under Mitter v. Bukak 
AU SoudaguT (8) that a Court-sale was 
binding on the minor son of a Hindu, 
based upon a decree obtained against the 
widow as representing the estate of the 
deceased Hindu. This was approved by 
the Privy Council in the case of Btssessur 
Loll Sahoo V. Maharajah Luchmessur Singh 
(7) and it was said that it was necessary to 
look to the substance of the proceedings 
in Court- sales relating to the estates of 
deceased Hindus. This principle of repre- 
sentation was subsequently applied by their 
Lordships in the case of Baulai Ram v« 
Mehr Ohand (10) to the transactions of 
the managing members of joint families 
of Hindus and it has been regarded ever 
since as a settled rule governing the joint 
families of Hindus, as would appear from 
paragraphs 320 and 333 at pages 425 and 443 
of the 8tb Edition of Mayne’s Hindu Law. 
It was acted upon by Sir Charles Sargent 
in the case cf Jairam Ba:aha8het v. Joma 
Kcndia (11), where the minor sons of a 
deceased Hindu were not allowed to dispute 
the sale of the family propeity under a 
decree against the elder son for a debt 
of the deceased Hindu, and it was ex- 
tended by the same learned Judge iu tbe 
case of Khurshetbibi v. Keso Vinayek (4) to 
tbe beir of a deceased Mahomedan. There 
tbe daughter was held bound by a sale 
under a decree against tbe son of tbe 
deceased Mahomedan. This could not be 
regarded as a binding authority, as no 
reasons were given for extending tbe rule 
of the joint family of Hindus to tbe beirs 
of deceased Mabomedans. No reference 
was made to the rules of Muhammadan 
Law nor to tbe provisions of Regulation 
IV of 1827 requiring Muhammadan Law to 
be applied to Mabomedans in default of Acts 
of tbe Legislature. It was, moreover, not 
applied by the same learned Judge several 

(10) 14 I. A. 187; 1 P. R. 1888 (P. 0.)j 16 O. 70; 6 
Sar. P. O. J. 84; 11 Ind. Jur. 436; 7 Ind. Deo. (n. s.) 
632. 

(11) 11 6. 361; 11 Ind. Jur. 427; 6 lad. Deo. (n, 8.) 
230. 
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years later to the ease of Amhashankar 
Batprascid v. Say^d AH Basul (12). It was, 
however, relied on again, without reasons 
being stated, by Jardine, J., in tbe case 
under immediate oonaideration, namelyi 
Bavaltiva v. Bhimctji Bhondo (5). Ranade, J.j 
on the other hand dealt in detail with the 
matter but his reasons, though entitled to 
respect, oould not be regarded as binding 
in default of the approval of the aeaond 
Judge. He disouased at length tbe rule 
governing the joint families of Hindus and 
then proceeded (page 345) to state that there 
was no foundation for the contention that 
the rule was based on tbe peculiar oonstitu* 
tion of a Hindu joint family and that the 
analogy did not hold good in the case of 
Mabomedans. His authority for this some* 
what startling statement was an obiter die- 
^u»w in the case of Qukeem Bibee v. Kha'iah 
Qowhur Ali (13), cited in Assamathen Nesea 
Bibee v. Boy Lutchmeeput Singh (14), and the 
extension of the rule without express reasons 
in the case already mentioned of Khurshet^ 
hihi V. Keso Vinayek (4). He stated 
further that tbe creditor could seek his 
relief against one of several heirs in a case 
where all the effects might be in the hands 
of that heir, aa the succession was of the 
kind known aa universal and any one of 
the heirs of a deceased person stood as 
litigant on behalf of all the others. He relied 
for this statement on tbe dissentient judgment 
of Maikby, J., in tbe Full Bench case of 
AstCLmaihem ^eesa. Bibee v, Roy Lutekmeeput 
Sir.gh (14). Markby, J., there held that the 
heirs in possession merely represented the 
estate, which devolved upon them with all 
its rights and liabilities by universal suocea* 
sion, and that the estate did not vest in 
all the heirs immediatt ly aa owners (pages 
157 to 159), relying on the rules of pro- 
cedure contained in the Hedaya for tbe 
disposal of the estate of a deceased Mahome* 
dan. But this view was not adopted by 
the majority of the Judges of tbe Full 
Bench and it was expressly dissented from 
by Mahmood, J., as being based upon mere 
rules of procedure superseded by the Civil 
Procedure Code, in his exhaustive judgment 
in the later case of Jafri Beg am v. Amir 

(12> 19 B. 273; 10 Ind. Deo. (n. s.) JS5. 

(13) 6 Wym. 2?. 

(14) 4 C. 142 at p. 164; 2 0. L. R. 223 (F. B.); 1 
Sbome L, R. 219; 2 Ind. Deo. (n. 8.) 92. 


Muhammad Khan (15) before tbe Fall Bench 
of the Allahabad High Court ; and the 
results of the investigation of Mahmood, J., 
were accepted in the case of Amir Dztlhin 
V, Baij Nath Singh (2) by a subsequent 
Bench of the Calcutta High Conrt. There 
would appear, therefore, to have been but 
slender fonndations in tbe authorities to sup- 
port the proposition put forward by Ranade, J., 
in the case under immediate consideration, 
namely, Davalava v. Bhimaji Dhondo (5), that 
the particular rale governing the transactions 
of managing members of joint families of 
Hindus ought to be extended by analogy 
to the case of Mabomedans. It was again 
expressly denied that snob extension was 
permissible in the later case of Pathummabi 
V. Vittil Ammachabi (16) before the Madras 
High Court; it was said (page 738) on the 
authority of Davalava v. Bhtmaji (o) that 
the creditors oould seek relief against the 
heirs in possession of the whole estate 
nnder tbe Muhammadan Law. But this later 
dictum also was shown to be untenable 
in the judgment of Abdur Rahim, J., in 
the subsequent case of Abdul Majeeih v. 
Krishnamachariar (17) before the Full Bench 
of the Madras High Court. It seems to 
me, therefore, with all deference, that the 
proposition propounded by Ranade, J., extend- 
ing the rule of representation governing 
the joint familie.s of Hindus to tbe heirs 
of deoansed Mabomedans ought, upon the 
authorities, to be rejected, as directly 
contrary to the spirit of the provisions 
of Regulation IV of 1827 ; and that the 
rules of the Hedaya providing for tbe 
representation by the heirs in possession of 
tbe estate of a deceased Mahomedan ought 
to be disregarded, as mere rules of proce- 
dure superseded by the Civil Procedure 
Code, as pointed out by Mahmood, J., in 
Jafri Begam v. Amir Muhammad Khan (15) 
before the Full Bench of the Allahabad 
High Court and approved in the case of 
Amir Dulhin v. aaij Nath Singh (2) by 
the Calcutta High Court and in the judgment 
of Abdur Rahim, J., in the case 
of Abdul Maieeth v. Krishnamachariar 

(16» 7 A.822; A. VV.N. (1835) 248; 4 Ind. Doc. 
s.) 636. 

1 16) 2^ M. 7.34 at p. 787. 

( 7 ) 40 Ind. Cas. 2 0; 40 M. 243 at pp. 255. 257 
(F. B.); 32 U. L. J. 196, (1917) M W. N. 346; .5 U, 
\V. 707. 
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(17) before the Full Bench of the Madras 
High Court. 

Ifc remains only to notice an alternative 
tlieory adopted in the case of Muityjan v. 
Ahmed Ally (1) by the Calcutta High 
Court, that creditors* suits against the 
heirs in possession should be regarded as 
administration suits binding on all the heirs 
of a deceased Mahomedan. It was considered 
and rejected by Mahmood, J.. in the case 
oiJafriBigamy. Amir Muhammad Khan (i5) 
before the Allahabad High Court, but was 
re- asserted in the case of Amir Bulkin v. 
Baij Nath Singh (2) by a subsequent 
Bench of the Calcutta High Court It seems 
to me, with all deference, that mere 
creditors’ suits would be altogether different, 
as pointed out by Mahmood, J. They would* 
be solely on behalf of those particular 
creditor3 and not on behalf of all creditors 
as contemplated by the form of plaint 
No. 41 in Appendix A, and by the form 
of preliminary decree requiring public 
notice lo all interested, No. 17 (13) in 
Appendix D, of Schedule 1, of the Civil 
Procedure Code. Nor would they result 
in the satisfaction of all persons interested 
and the final distribution of the estate as 
provided in the form of final decree No. 
It in Appendix D and in Order XX, rule 
13, of the 1st Schedule of the Civil 
Procedure Code. It seems to me, moreover, 
that there would be no necessity for re- 
garding them as anything but what they 
really would be or for adopting the admittedly 
inexact analogy of administration suits^ 
for tliere would be nothing to prevent 
their being brought, if desired, in the proper 
form and ample remedy for any practical 
inconvenienoe has already been provided in 
sections 23 and 69 of the Probate and 
Administration Act, ISSl.bythe Legislature. 
The defendant No. 4 ought not, therefore, in 
my opinion, to be permitted to succeed 
either on this ground. He would not be 
entitled to succeed on the special rule as 
to representation by managers of j 4nt 
families of Hindus as already shown and, as 
it seems to me, further indicated by the 
lemarks of their Lordships in the case of 
Khiaraimal v. Vaim (18) before the Privy 


(18) :)2 C. 296i 7 Horn. L. R. 1; l C. L. J .->84- r 

A. 2:^; 8 P. 0. J. 734; 9 C. ^V. N. 20l (P O 
L. J. 71. “ 


Council. Nor would he he entitled, as 
already shown, to appeal to any similar rale 
of representation under the Muhammadan 
Law in order to escape the general rule 
there applied (page 312) that the property 
of parties not properly represented on the 
record could not validly be sold by the 
Court, The discussion by tbeir Lordships of 
the supposed powers of de facto guardians 
in the most recent case of Iniambandi 
V. Mutsaddi (19) supports, it seeirs 
to me, the view that no such rule of 
representation could be pleaded under 
Muhammadan Law in aid of an invalid 
sale by the Court. This case would appear 
not yet to have been reported. It was 
only decided on the 2?th February 1918 by 
the Privy Council, 

This appeal ought, therefore, in my opinion, 
to be allowed. The cross* objections of 
respondent No. 1 ought to be dismissed with 
coses. The appeal of respondent No. 2 
ought to be dismissed with costs. Possession 
by partition of the particular house in 
dispute with mesne profits and costs 
ought to be allowed against respondent No. 4. 

Appeal No. 113, allowed’, 
Appeal No. 43, dismissed, 

(19) 47 Ind. Cas. 613} 45 I. A. 73; 20 Bora. L. R. 
1022; »6M. L.J.422; 16 A. L. J. 800; 24 M. h. T. 
330; 28 C. L. J. 409; 23 C. W. N. 50; 6 P. L. W. 276- 
45 C. 878; (1918) M. W. N. 91. 


NAGPUR JUDICIAL COMMISS. ONER’S 

COURT. 

Miscellaneous Petition No. 15 of 1916, 

February 28, 1917. 

Pres€nt:~Mr. Mittra, A. J. C. 

Musammaf MANGLA GOURl — Applicant 

SAMSON SHALOM and others — Non- 

ApPL'CANTS. 

Vendor and purchaser~-Sale effected with object of 
conferring power to contest suit—Consideration, pay^ 
ment of conditional on success^Transaction, nature 
of -Endorsement, unregistered, on sale^deed purporting 
to re convey property, effect of— Probate and Adminiatra- 
joa Act ft r.f s. 50— Rgyocaijon. of Probate—^ 

JSotice, absence of, whether 'just cause". 

Where a salo-dood is executed with the object of 
coiiferrin" upon the vendee the power of contesting 
a suit and the payment of consideration is made 
comlitionul on the success of the suit, the transac- 
tion cannot bo called a nonunal transaction, [p. 26, 
col. 1.] ur I 
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Where ft real sale has taken place, an unregistered 
endorsement on the back of the sale-deed does not 
operate to re-oonvey the title to the vendor, [p. 26, 
col. 1.3 

Where in an application for revocation of Probate 
on the ground of absenco of notice, it appeai'od 
that the applicant, though not cited, had parted 
with her interest by sale and was represented in 
the Probate proceedings by her vendee : 

Heldf that, apart from the fact that by reason 
of the sale the applicant had parted with her interest 
in the estate, the mere absence of notice was not 
“jnst cause” within the meaning of section 60 of 
the Probate and Administration Act for holding 
that the Probate proceedings were defective in 
substance and liable to be set aside, [p. 26, col. 2.] 

Dr. H. S. Qour and Mr. W, H. Bkahe^ for 
the Applibant. 

The Hon'ble Mr. iV/. i2. Dixit^ for the Non- 
ApplioantB, 

JUDGMENT. — This an application for 
revocation of the grant of Probate of the 
Will of Musammat Parbati Bai, dated 20th 
October 1912. The applicant is a oo*widow 
of Mvsammat Parbali Bai. It is no longer dis- 
puted that the applicant is so related to 
the deceased and that she would be entitled 
to the estate of Parbati Bai in case of 
intestacy. One of the executors under the 
Will applied for a Probate to this Court 
on the 3rd October 1914. An order for 
Probate was passed on the 4tb January 
1916 and Probate was actually granted on 
the 2l8t January 1916. The present ap* 
plication was 61ed on the 29tb March 1916. 
It is an admitted fact that the applicant, 
although she should have received special 
citation, did not receive it. The Probate pro- 
ceedings were strongly contested by one 
Ramrao, who has been examined as appli- 
oanPs witness No, 2. On the 20th May 1915 
there was a registered sale*deed purpoitlng 
to convey the applicant's interest in the 
estate of Parbati to the said Ramrao for 
an ostensible consideration of Rs. lO.OCO. 
This document recites that Eome litigation 
is going on in regard to the estate of 
Musammat Parbati. The applicant’s case is 
that she was not aware of the Probate 
proceedings and that the sale deed was a 
nominal transaction not intended to be acced 
upon, and was a bogus deed. 

Although I have framed several is-oes in 
the case, most of them can be disposed of in 
a few words. On the first issue I find 
that the applicant is the widow of Balwantrao 
Ehod as such an heir of Parbati. On Ithe 


third issue I find that she was entitled to 
a notice of the Probate proceedings. On 
the fifth issue 1 find that the consideration 
for the sale deed in favour of Ramrao was 
not paid. I shall now proceed to discuss 
the evidence relating to the remaining 
issues. 

The learned Counsel for the applicant in 
his argument urges that the document was 
an escrow and that there was a condition 
precedent that the sale deed was to operate 
only upon payment of consideration. In 
the written statement drafted by himself 
the case set out was that it was a bogus 
transaction. The necessity for a nominal 
sale has not been explained to me. There 
is very little doubt that the sale was a 
real sale, and that the consideration was 
to he paid if the proceedings which were 
then pending terminated successfully in 
favour of the vendee. Ramrao clearly says 
that he was advised by his Barrister Mr. 
Ahbyanker that he should get a document 
from the applicant, as if she turned up 
and set up a claim his own case would 
be hopeless. In cross examination he admits: 
'*If I succeeded in that litigation, then 1 
would have paid the money. If I failed 
the document was to be returned.” Later 
on he says: 'Ramrao, z.c., the brother of 
the applicant, agreed to the terms which 
I proposed, namely, that 1 would pay the 
money if I was successful but not otherwise.” 
The applicant has no explanation to give 
as to why she entered into this trans- 
action. Rewashanker, witness No. 3, 
in examination in- chief says that the 
document was a bogus transaction. Ho 
again adds that Mangla Gowri’s brother 
Ramrao wrote to him that he should get 
back the document or take the money, that 
iy, Rs. lO.C-OO. He further says that he 
advised her to admit receipt of consideration 
before the Sub-Regislrar because she might 
get Rs. 10,000. Later on the witness says 
that he believed that the money would be 
paid in a few months, otherwise the deed would 
be bogus. Ramrao, brother of the applicant, 
makes a significant statement that the amount 
put down for consideration was R^. 10,000 
because Ramrao, tl.e vendee, refused to write 
more. 

A similar document was taken from 
Mahipatrai, who was examined on commis- 
sion. Ho says that he was paid Rs. 500 and 
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tbe balanoe of Bb. 10.000 would be paid to 
him in oase of Baooeas. 

There is not the least doubt in my mind 
that the sale was a real sale meant to be opera- 
tive, but the consideration of Rs. 10,000 
was to be paid contingent npon success in 
the litigation for which Ramrao took the 
deoument. The object of the transaction was, 
to use the words of the learned Counsel for 
the applicant, to confer on Ramrao the power 
of contesting the suit. Such a document 
cannot be called a nominal transaction. 
The applicant would have been undoubtedly 
entitled to the money if the proceedings 
had terminated in favour of Ramrao. 

There is an unregistered endorsement 
on the back of the sale^deed purporting 
to bear the date 29th July 1915. The 
evidence in support of it is that of Ramrao 
and Rewashanker. Ramrao no doubt 
denies what was suggested by the non- 
applicants, namely, that this endorsement 
was made after the decision of this Court 
in the Probate proceedings. I accept the 
non 'applicants’ theory that this endorse- 
ment was made after the Probate proceed- 
ings terminated in order to enable the 
applicant to move this Court. If the 
object of Ramrao was to have a locus 
standi in the contest when advised by his 
Counsel to take the sale'deed, it appears 
highly improbable that be parted with 
the sale-deed without consulting his Counsel 
as he now says, when only a few witnesses 
had been examined in the Probate proceed- 
ings and it was absolutely impossible to 
say on the 29th July 1915 how that oase 
would have terminated. Such an endorsement 
can be easily made at any time and 
I do not believe in the two witnesses 
who swear to it. Moreover on my finding 
that there was a real sale, an unregistered 
endorsement on the back of the sale-deed 
cannot re-oonvey the title to the appli- 
cant. She is, therefore, not entitled to move 
the Court. 

in this oase there is no just cause 
within the meaning of section 50 of the 
Probate and Administration Act for hold- 
ing that the proceedings to obtain the 
grant were defective in substance. Although 
the applicant was not cited, she was represent- 
ed in that litigation by Ramrao, her 
vendee, and she had no interest left after 
the sale-deed, A re conveyance subsequently 


made after the Probate proceedings even 
if by a registered instrument, would not 
give her locus standi to move the Court, 
no more than a sale-deed by Ramrao in 
favour of a third party. These findings are 
sufficient to put the applicant out of Court. 
I think, however, that she was fully aware 
of the proceedings. Great reliance is placed 
on her behalf on the recitals in the sale- 
deed, which speak of some litigation where 
there is a dispute as to the right of 
inheritance and ownership of the estate of 
MusamTnat Parbati. It is indeed very 
difficult for a petition writer or for men 
of the status of Ramrao and Rewashanker 
to describe in vernacular the Probate pro- 
ceedings. I have no doubt that the recitals 
refer to to the Probate proceedings, for Ramrao 
says that he was advised by his Counsel 
who was appearing for him only in the 
Probate proceedings to obtain the sale- deed* 
It was argued before me that his Counsel 
might have advised him before his engage- 
ment in the Probate proceedings and before 
the Probate proceedings were started. If 
that bad been so, it was clearly the duty 
of the applicant’s Pleader to have cleared 
that up in re-examination, but this was 
not done. The applicant herself pretends 
not to know anything about the transaction, 
nor does she know what litigation 
is referred to. Her brother Ramrao 
says that Gokle and Ramrao had verbally 
told him that they carried on litigation 
about the hadas of Benares and two 
villages of Nagpur. I do not believe this 
story. The vendee Ramrao has a similar 
story to tell us. None of the litigation 
suggested was of any importance, being 
only mutation proceedings. The certified 
copies of these proceedings have not been 
filed and I am strongly inclined to think 
that the litigation referred to in the 
document is the Probate proceedings then 
going on. I hold, therefore, the applicant 
bad notice of the Probate proceedings and 
that she bad parted with her interest in 
the property by a conveyance in favour of 
Ramrao. She can, therefore, no longer show 
any just cause for setting aside the pro- 
ceedings which were fought out by Ramrao. 
The mere absence of notice is not neces- 
sarily a just cause within the meaning of 
section 50 as would appear from a con- 
sideration of the following oases: Pitawhar 
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T. Qirdhar (1), Ntstarany v. BrahmomoyC 
(2) and Ihffijendra v, Qolok Nath (3). 

The applioatioD is, therefore, dismissed 
with oosts. I 6x Rs. 200 as Pleader’s fees. 

Application dismissed, 

(1) 5 B. 688: 3 Ind. Deo. (n. 8 .) 420. 

(2) 18 0. 46; d iBd. Dec. (n. b.) 31. 

(3) 28 Ind. Cas. 674j 10 C. W. N. 747} 21 C. L. J. 
287. 


PATNA HIGH COURT. 

Second Citil Appeals Nos. 12S9to 1303 

OF 1917. 

April 4, 1919. 

Pre«cni;— Mr. .lustioe Das. 

JUGAL KISHORE SAH and others — 
Defendants — A ppellants 

versus 

SHAMBHU NATH PANDE— Plaintiff 
AND RAM PARTAP MISSER— Pro 

forma Defendant — Respondents. 

Chofa Hagpur Tenancy Act (VI of 1908^, ss. 26, 27 
— Oecwpancy tenant-^Contract as to enhancement of 
rent, validity of. 

The language of section 27 of the Ohota Nagpur 
Tenancy Act is very peremptory and leaves no 
scope whatever for any agreement between the par- 
ties. [p. 28, col. 2,] 

A kabaliyat executed by an occupancy tenant to 
pay enhanced rent is illegal and is not binding upon 
the tenant under section 27 of the Chota Nagpur 
Tenancy Act. [p. 28, col. 2.] 

Appeals from a deoision of the Jadioial 
Commissioner, Manbbnm. 

Mr. Mirtunjay Lai, for the Appellants. 

Mr, Sushil Kumar Mitter, for the Respond* 
ents. 

JUDGMENT. — These anaiogons appeals 
oome before me from the judgment of the 
Jadioial Oommiasioner of Manbham and arise 
oat of snits brought by the respondent against 
the appellants for recovery of rent on the 
basis of Kabnliyats ezeonted by the tenants 
in favoar of the landlord. It appears that 
the entire Monza in whioh these tenants 
bold land as coonpanoy tenants, was sold 
in ezeoation of a rent decree obtained by the 
Zemindar against the Mokarraridar and was 
parobased by Mr. G. P. Cooke. Subsequently 
Mr. Cooke sold bis interest to the plaintiff. 
The plaintiff’s oase is that the result of tbe 
auotion sale was to put an end to all tbe ten- 
anoies as enoumbranoes affecting the land and 
that he beoame entitled to eviot tbe tenants, 


inoluding the appellants before me, from the 
land but that he offered to enter into settle* 
ments with them on new terms and aonditions, 
wbioh offer was aooepted by the tenants. 
He now brings his suit for recovery of 
rent on tbe basis of the Kabnliyats alleged 
to have been voluntarily ezeonted by the 
tenants in favour of the plaintiff. Tbe 
tenants contest this suit on two grounds. 
Firstly, they say that these Kabuliyats were 
procured from them by coercion and undue 
inffuenoe ezeroised on them by the plaintiff; 
secondly, they say that having regard to 
the provisions of sections 26 and 27 of the 
Chota Nagpur Tenancy Act tbe plaintiff is 
not entitled to receive rent at tbe rate 
stipulated in the Kabnliyats. Tbe lower 
Appellate Court has oome to a oonolnsion 
favourable to tbe plaintiff on both these points. 

The tenants appeal and on their 
behalf it has been argued before me that 
these Kabuliyats were in fact procured by 
coercion and undue influence and, therefore, 
they are not bioding on tbe tenants. I do 
not propose to come to a deBnite Bnding 
on this point, because in my opinion the 
appellants are entitled to succeed on the 
nezt point urged on their behalf, namely, 
having regard to tbe provisions of sections 
26 and 27 of the Chota Nagpur Tenancy 
Act tbe plaintiff is not entitled to recover 
rent at tbe stipulated rate. Tbe provisions 
of sections 26 and 27 of tbe Chota Nagpur 
Tenancy Act are very deBnite and clear, but 
it has been argued before me by tbe learned 

Vakil appearing on behalf of tbe respondent 
that at tbe time when these Kabuliyats were 
ezeouted by tbe tenants, tbe law was not per* 
feolly clear, or at any rate doubtful on the 
question whether the purchaser of a tenure 
sold for non- payment of rent due to tbe su* 
perior landlord was not by virlue of section 16 
of the Rent Recovery Act entitled to annul 
tbe occupancy tenancies on tbe land as 
encumbrances affecting the land. His point 
is that at any rate the position was not 
free from doubt and difl5oolty. He had a fair 
obanco of e&tablishiDg in a Court of law that 
be was entitled to evict the tenants; (be tenants 
appreciated tbfir own diflBoulty in the matter 
and voluntarily ezeouted tbe Kabuliyats. He 
says that the arrangement amounted to a 
fresh settlement of land with his tenants. 
Tbe argument is a subtle one, but in my 
opinion it does not deserve success. The 



INDIAN OA6N6. 


[1919 


28 

RATAXCHAKD t>. SBEOCHARAM. 

qceation was debated in the ease of Bama 
Oharan Gosain v. Ram Kanai Duhey (l) and 
it was there pointed out that from the days 
of 11 Weekly Reporter it has been eon* 
sistently held that the ooonpaooy tenants 
are by the express provision of seoiion 16 
p^oteo^ed from eviotiou. The only one ease 
that has strnok a different note is that of 
Jogeskwar Mazumdar v. Abed Mohamad 
Sirkar (2), but that was a ease deoided 
under Regulation VIII of 1890 and not under 
Aot of 1865. Having considered seotiou 16 
of Aot VlII of l£65 myself, I agree with 
the learned Judges who deoided the oase of 
Bama Charan Gosain v. Ram Kanai Dubey (1) 
that the ooonpaooy tenants are no protected 
and that it has been so held certainly from 
1*69. That being so, at the date of the 
Kabuliyats these tenants were undoubtedly 
oooupanoy Ryots and there was undoubtedly 
a subsisting relationship of landlord and 
tenant between the plaintiff and them. In 
my opinion the enhanoement of rent could 
only be under the provisions of sections 23 
and 27 of the Chota Nagpur Tenancy Aot. 
The learned Judicial Commissioner relies 
upon the oase of Bata Mandal v. Maharaja 
Manindra Chandra Nandi Bahadur (.3) for 
bis conclusion that sections 26 and 27 of the 
Chota Nagpur Tenancy Aot only apply 
where there is a real contract for enhanoe- 
ment, and not where there is a bona fide 
dispute between the parties. The oase re- 
ported as Bata Mandal v. Mahara a Manindra 
Chandra Nandi Bahadjtr (3) was deoided 
with reference not to sections 26 and 27 
of the Chota Nagpur Tenancy Aot, but to 
section 29 of the Bengal Tenancy Aot and 
it is to be noted that the learned Judges 
who deoided that case did so very reluctant- 
ly and only because they thought they were 
compelled to do so having regard to the 
course of the decisions on the subject. So 
far as sections 26 and 27 of the Chota 
Nagpur Tenancy Aot are concerned, we are 
not embarrassed by a course of decisions, 
and are at liberty to decide according to 
the plain meaning of the section. But 
apart from this consideration, there is in 
my opinion a difference in principle 
between section 29 of the Bengal 

.1) 28 Tnd. Cas 874; 19 C. W. N. 858. 

(2) 8 C. W. N la. 

(3) 25 Ind, Cas. 829; 19 0. W. N. 321; 21 C. L, J. 325. 


Tenancy Aot and sections 26 and 2^ 
of the Chota Nagpur Tenancy Act, It 
is to be noted that the language of section 
27 is very peremptory and, in my opinion, 
leaves no scope whatever for any agreement 
between the parties. It is expressed both in 
the positive and negative form. It says that 
the rent of an occupancy Ryot whose rent 
is liable to enhanoement may be enhanced 
only by order of the Deputy Commissioner 
passed under section 29 and then in order, 
as T understand, to emphasise the position, 
it declares in the negative form that no 
enhanoement of such rent made after the 
commencement of this Aot in any manner 
other than that referred to in clause (a) 
or clause (6), as the oase may be, whether 
by private contract or otherwise, shall for 
any reason be recognized or given effect 
to in any suit or i^roceeding in any 
Court. 

In my opinion the judgment of the 
learned Judicial Commissioner is erroneous 
and I would, therefore, allow all these appeals 
with costs here and in the Courts below. 

Appeals allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 33 of 1918. 

January 13, 1919. 

Present: — Mr. Mittra, A. J. 0., aud Mr. 

Pridtaux, A. J. 0. 

RATANOHAND PARWAR— 
Plaintiff — Appellant 
versus 

SHEOCHARAN anootuees — 
Drfendants — Respondents. 

Hindu Laiv-^Mortgage of ancestral property hy 
father —Antecedent debt — ifortgageCy rights off during 
father's lifetime. 

In the oase of a mortgage by a Hindu father 
of ancestral property to satisfy antecedent debts, 
the mortgagee is entitled, during the father’s life- 
time, to proceed against the entire family pro- 
perty including the son’s shares. In this connec- 
tion, there is no difference between a sale and a 
mortgage, both are binding on the sons, if effected 
for satisfying an antecedent debt. [p. 80, col. 2.j 

Appeal against the decree of the Distriot 
Judge, Chhindwara, in Civil Suit No. 7 cf 
1917, deoided on the 5th January 19^Sf 
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JUDGMENT. — This appeal arises out of 
a suit on a mortgage executed on the 24th 
August 19i0 for Rs. 4,000 (four thousand). 
The lower Court has passed a decree 
against the adult executants and has dis- 
miesed the suit as against the three defend- 
ants, who were minors at the date of the 
mortgage by their father. The property 
is admittedly ancestral property in which 
the minor sons had an interest by birth. 
The lower Court has found that there was 
no family necessity for the mortgage and 
has, following the recent Privy Council 
decision in Sahu Bam Okandra v. Bhup 
Singh (1), released the sharo of the three 
minor sons, in this appeal the mortgagee 
seeks to enforce the mortgage against their 
interest. The 6nding of the lower Court 
th^t there was no legal necessity for the 
mortgage is not disputed before us, except 
in respect of an item of Rs. 800 (eight 
hundred). It is, however, contended that 
out of the consideration, Rs. 3,200 (three 
thousand two hundred) formed antecedent 
debts of the father within the meaning of 
the Privy Council decision. 

On behalf of the respondents it is urged 
that although soma of the items making up 
Rs. 3,2C0(three thousand two bnDdred)migbt 
be regarded as antecedent debts of the 
father, the mortgagee is not entitled to en- 
force the mortgage during the father’s life- 
time against the interest of the minor 
sons. The argument is that the sons’ 
obligation to pay an antecedent debt of 
their father arises out of a pious duty 
which, it is contended, cannot be enforced 
in the lifetime of the father. The follow- 
ing passage in Sahu Ram Chandra v. Bhup 
Singh (1) is relied upon: — 

‘While the father, however, remains in 
life, the attempt to affect the sons’ and 
grandsons* shares in the property in respect 
merely of their pious obligation to pay off 
their father’s debts, and not in respect of 
the debt having been truly incurred for 
the interest of the estate itself, which they 
with their father jointly own, that attempt 
must fail.” 

Reliance is also placed upon the following 
passages from the judgment of Sir John 

(1) 39 Ind. Cas, 280} 39 A. 437; 21 C. W. N. 698; 1 
P. L. \V. 557; L5 A. L. J. 4 i7; 19 Horn. L. R. 498; 26 C. 
L. J. ls33M. L. J. 14j (1917) M. W. N. 139; 22 M. 
h. T. 22; 6 L. W. 2l3j 4t 1. A. 12(3 (F. C.). 


Stanley, 0. J., in the case of Ghandradeo 
Singh v. Mata Prasad (2) cited with ap- 
proval by their Lordships of the Privy 
Council at page 446;* — 

“The first of these propositions, it will be 
observed, deals with cases where joint 
ancestral property has passed out of a 
joint family, either under a conveyance 
executed by a father in consideration of an 
antecedent debt or in order to raise money 
to pay off an antecedent debt, or under a 
sale in execution of a decree for the father’s 
debt. It deals with cases in which ances- 
tral property has passed out of the family, 
and with no other oases, and the words 
antecedent debt seem to have been used 
advisedly. Likewise the second proposition 
deals with the case of a purchase at an 
execution sale. Neither proposition touches 
a case in which a mortgagee of a Hindu 
father seeks to enforce bis mortgage as 
against the sons.” 

The respondents also argue that the word 
"alienation” means a sale in the followiog 
dictum of Lord Hobbouse in Nanomi Bahua- 
sin V. Modhun Mohun (3) cited in Sahu Ram 
Chandra v. Bhup Singh (l) at page 447t 

"Destructive as it may be of the principle 
of independent co- parcenary rights in the 
sons, the decisions have, for some time, es- 
tablished the principle that the sons cannot 
set up their rights against their father’s 
alienation for an antecedent debt, or against 
his creditors’ remedies for their debts, if 
not tainted with immorality. On this 
important question of the liability of the 
joint estate their Lordships think that 
there is now no ooEtliot of authority.” 

It is contended that as the liability of 
the family estate for the antecedent debt 
of the father is an exception to the general 
rule of Hindu Law, this liability should be 
restricted to the case where the father 
sells the property or where a sale upon a 
mortgage has actually taken place and the 
property has passed out of the family. 

We think the position contended for by 
the respondent.s is untenable. In the 
Allahabad Full Bench case Stanley, C. J., at 
page 190i' says: — 

(2) 1 IimI. Cas. 479 (F. Ji.); 31 A. 176; 6 A. L. J. 
263. 

(3) 13 •' 21 (F. C.); 13 I, A I; 10 In.l. Jur, 1.51; 
4 ::‘ar F. J. GS2; 6 Ind. Doc._(.v. s.) 510. 

*Pa;r'' '-'f 39 A. — 

-r 31 A. — /;/, 
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'*£t Ib obvious that bo distiootiou oan be 
drawn between alienation by out and out 
sale and alienation by mortgage. A mort* 
gage is a sale sub modo. The word ‘aliena- 
tion* frequently met with in the text books 
and jndgmeuts embraees both sale and mort- 
gage.” 

What was held in that ease was that a 
mortgage, in the absence of family necessity, 
is only binding where it is executed to 
satisfy an antecedent debt of the father, 
and this has been the view taken in this 
Court in Bira Ram v. Udke Ram (4): see 
also Dilh Singh v, Etna (5). 

The observations of their Lordships in 
Sahu Bam Chandra v. Bhup Singh (1) at page 
444* relied upon relate to the question how 
far payment of the father’s debt oan be 
enforced against the sono and grandsons in 
his lifetime, This question is not before 
us. We have to decide whether the mort- 
gage binds the Sons’ interest. Their Lord- 
ships laid down: — 

“Responsibility to meet the father’s debts 
is one thing and the validity of a mortgage 
over the joint estate is quite another 
thing”. 

There are suOBcient indications in this 
judgment, which was meant to be a guide 
to the settlement of the oondiot of authority 
in India on the subject of antecedent debt. 
The following passage at page 41-7* clearly 
negatives the contention put forward on be- 
half of the respondents: — 

“in their Lordships’ opinion these ex- 
pressions, which have been the subject of so 
much difference of legal opinion, do not 
give any countenance to the idea that the 
joint family estate can be effectively sold or 
charged in such a manner as to bind the 
issue of the father, except where the sale 
or charge has been made in order to dis- 
charge an obligation not only antecedently 
incurred, but incurred wholly apart from the 
ownership of the joint estate or the security 
afforded or supposed to be available by such 
joint estate. The exception being allowed, 
as in the state of the authorities it must be, 
it appears to their Lordships to apply, and 
to apply to the case where the father’s debts 
have been incurred irrespective of the 
credit obtainable from immoveable assets 

(4) 1» Ind. Cas. 861; 9 K. L. R. 74. 

(5) 44. lud. Cas. 506; 14 N. L . R. 41. 

♦^Pagca of 
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which do not personally belong to him but 
are joint family property.” • 

We think no distinction oan be made as 
suggested between a sale and a mortgage. 
Both are binding on the son, if effected for 
satisfying an antecedent debt. In the case 
of the mortgage the Court sells what the 
father was at liberty himself to do, that is, 
the entire family estate. The following 
passage at page 447* from the same judg- 
ment also makes it clear that no such dis- 
tinction can be properly made: — 

In short, it may he said that the rule 
of this part of the Mitakshara Law is that 
the joint family estate is in this position; 
under his management he oan neither obtain 
money for his own purposes for it nor can he 
obtain money for his own purposes upon it,** 
We have, therefore, come to the conclu- 
sion that if family necessity is proved in 
respect of Rs, 803 (eight hundred), then the 
mortgage to that extent would bs biudiug. 
Similarly, if any portion of the remaining 
Rs. 3,200 (three thousand two hundred) oan 
properly be called an antecedent debt within 
the meaning of the recent ruling, then the 
mortgage would be binding on the entire 
estate to that extent, and oan be enforced 
in the lifetime of the father. 

It is contended that the bond for Rs. 400 
(four hundred) dated the 6th August was 
not properly speaking an antecedent debt. 
In support of this reference is made to the 
evidence of the plaintiff’s agent P. W, No. 1, 
who says that when Sheooharan, that is, the 
father, borrowed Rs. 400 (four hundred) on 
a bond he said that he required Rs. 4,000 
(four thousand). This amount of Rs. 400 
(four hundred) was paid off on the 24th 
August 1910 when the mortgage was execut- 
ed. It seems to us that the sum of 
R 3 . 400 (four hundred) was advanced upon 
an understanding that it was part of the 
larger sum of Rs. 4,000 (four thousand) to be 
advanced upon a mortgage and was accord- 
ingly paid in anticipation of the mortgage 
a few days before its execution. Such a 
debt is not an antecedent debt as defined by 
the Privy Council. The respondents’ con- 
tention succeeds as regards the bond of 
Rs. lOO (four hundred). 

Sheooharan’s brother Laohman bad filed a 

suit for partition and obtained a decree 
for his half share. So far as that decree 
directed the payment of costs and money, 

) A.— ffd. 
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DO objeotioD baa been taken on behalf of 
the respondents. The partition decree, bov7- 
ever, directed the delivery of some cattle 
and grain, or their value Rs. 1,195 (one 
thousand one hundred and ninety^five). The 
respondents object to this item of Rs. 1,195 
(one thousand one hundred and ninety five) 
and contend that this was not an antecedent 
debt of the father. The partition decree 
proceeded upon the footing that the grain 
and cattle were existing assets of the family. 
The creditor has given no evidence why 
it became necessary to borrow money rather 
than deliver the moveable property mention- 
ed in the decree. Sheoobaran as a witness 
does not give any explanation either, nor 
does he say whether he actually paid the 
money or delivered the moveable property 
In the absence of any such explanation there 
18 no proof that there was an antecedent 
debt, though there was an antecedent 
obligation to deliver moveable property. The 
obligation became a debt if Sheooharan, after 
borrowing money from the plaintiff, decided 
not to deliver specific property but to pay 
its value: in other words, it became a debt 
subsequent to the payment of the money by 
the creditor. The objection, therefore, also 
succeeds with regard to the value of move- 
able!property, Rs, 1,196 (one thousand one 
hundred and ninety-five). 

The sum of Ra. 800 (eight hundred) was 
kept in deposit in the plaintifl’s shop, All 
that the plaintifi knows is that Sheooharan 
paid about Rs, 400 (four hundred) 
to Abdul Razak, P, W. No. 6, and a 
similar amount to Riohpal, P. W. No. 7, 
This was said to be for the purposes of 
subsequent purchase of cattle and grain. 
These men are entirely uncorroborated and 
their evidence oonfiiots with the recitals 
in the mortgage deed, which are to the 
effect that the entire consideration was 
required to meet existing liabilities. There 
18 nothing to show that it was necessary 
to buy cattle and grain in the month 
of September. The partition decree tends 
to show that the family had ample supply 
of both cattle and grain. We agree, 
therefore, with the lower Court that family 
necessity for Rs. 800 (eight hundred) has 
not been proved. 

The result is that the appeal partially 
snooeeda. The decree of the lower Court 
will be modifiedj by showing that the 


'entire family estate is liable for Rs. 1,605 
(one thousand six hundred and five) 
together with interest thereon, total 
Rs. 4,950 (four tbousand nine hundred 
and fifty). This amount as well as the 
amount decreed by the lower Court 
against the other defendants will carry 
interest at six per cent, per annum from 
the date fixed for redemption by the lower 
Court till realisation. Costs in proportion. 

Appeal partly allowed* 


PATNA HIGH COURT. 

Second Civil Appeals Noa. 108G to 1090 

OF 1917. 

April 14. 1919. 

Present: — Mr. Justice Das. 

Babu SAT NARAYAN SINGH and others 
— P oAiNTiFFd — A ppellants 

versus 

ANANT PROSAD and others — Defendants 

--Respondents. 

Co-sharer — Tenant inducted into laud by one co- 
sharer — Right of other co-sharers to sue for com- 
pensation for use and occupation. 

A CO. sharer landlord is not entitled to recover 
compensation for use and occupation from a tenant 
inducted into the land by another oo. sharer 
landlord. 

Appeal from a decision of the Subordinate 
Judge, Moughyr, dated the l2th September 
1917, reversing that of the Munsif, Beguserai, 
dated the 2l8t December 1916, 

Mr. Siva Narain Bose, for the Appellants. 

Messrs. Abani Bhusan Mukherjee, Siva 
Nandan Boy and Mnhome'i Hasan Jan, for the 
Respondents. 

JUDGMENT. — The point which I have to 
determine in this appeal is whether a 
co-sharer landlord is entitled to recover 
compensation for use and occupation from 
a tenant inducted into the land by another 
00 sharer landlord. The appellant is the 
two annas proprietor of a certain mahal, 
of which the Indigo Concern at Manjhowl 
is also a proprietor to the extent of 
pies bhare therein. The lower Appellate 
Court says that the Factory let out the 
lands to the defendants at a time when 
the plaintiff had acquired no right. This is 
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^roDg, as the sale oertiSoate prodaoed by 
the plaiDtiS shows. We may take it, there* 
fore, that the Factory settled the land 
with the defendants without the oonsent of 
the plaintiff, althongh the Factory had 
only a 3 pies share in the makal. The 
problem that 1 have to consider is, what 
is the plaintifi’s remedy. 

Now the plaintiS’s suit is not a sait against 
his oo owner, the Factory, for compensation 
for the exolasive use of the joint land accord- 
ing to the plaintiff’s share in such land. 
It is not a suit for the ejectment of the 
defendants or for joint possession with the 
defendants on the ground that so far as 
the plaintiff’s share is concerned, the Factory 
was not entitled to induct tenants against 
the will of the plaintiff. As 1 read the 
plaint, the suit is a suit against the tenants 
for compensation for the use and occupation 
of his share of the land. 

In England it is well established that it 
is not trespass for one co-owner to use 
the common property in the natural and 
necessary course of use orenjoyment. See(7b& v. 
Potion (1). In the case of Jacobs v. i^ewards 
( 2 ) the point was investigated with great 
care and precision by Lord Hatherly who, 
in the course of his speech, said: “The 
oases in which trover would lie against 
a tenant in common are reducible to this. 
They are oases in which something has 
been done which has destroyed the common 
property, or where there has been a direct 
and positive esolusion of the 00 tenant in 
common from the oomracn property, he 
seeking to exercise his rights therein, and 
being denied the exercise of such rights 

As long as the tenant in-oommon 

is confining the use of that property to 
its legitimate purpose trover will not lie 
against him. But the moment he steps 
from the legitimate use to that which is 
illegitimate, ...trover will He.” 

This principle of English Law is founded 
on the doctrine that the act of one tenant 
in common is considered in law as the 
act of all the tenants in common, and 
this because the occupation (as is said in 
Co. Litt. 189a) is undivided. So strict was 
the rule at common law that before the 

(1) (1875) 20 Kq. 84j 44 L. J. Cli. 202; 32 L. T. 110. 

(2) (1872) 5 11. L. 434527 L. T. 185; 41 L. J. 
C. P. 221. 


Statute of Anne, the other tenants in common 
could not charge the tenant in common 
who had received the profits as bailiff, though 
in equity a 00-0 wner who had received the 
profits was always bound to account at the 
suit of the others. See Strelly v. Winson (3). 

We may, therefore, take it as settled law 
in England that, if the land is agricultural 
land, one co-owner would be entitled to 
enter upon the land and to use the common 
property in the natural and necessary 
course of use or occupation without subject- 
ing himsslf to an action in trespass by 
the other co-owners, the only restrictions 
upon him being that he may not appro- 
priate to himself more than his share. But 
would he be entitled to induct tenants 
upon the land who would, no doubt, use 
the common property for agricultural pur- 
pose? The case of Wilkinson v. Haygirtk (4), 
which no doubt was decided on a questiou of 
special pleading, certainly suggests that he 
would be so entitled. Coleridge, J., said in 
that case: It must be admitted on the part 

of the plaintiff that the tenant” (meaning 
thereby a tenant in common) “might license 
the doing of whatever he might do him- 
self.” The point was expressly decided 
in the case of Job v. Potion (1), and I 
think it was decided by implication in 
the case of Jacobs v. Sewards (2). X cannot 
see on what ground it may be said that 
though a 00 owner may himself enter the 
land and use it in the natural and 
necessary course of use or occupation, he 
cannot induct a tenant on the land for 
the purpose of using the land in the 
natural and necessary course of use or 
occupation. The teat in either case is, 
to what use has the common property been 
put? If it is used in good husbandry for 
the proper cultivation of the land, notin 
denial of the title of the other co-tenants 
but with the object of making a profit 
out of the land, the other oo-ownera 
would appear to have no right to maintain 
an action in trespass either against the 
co owners or against a third party who 
by leave and license of the co-owner is 

carrying on agricultural operation on the 
land. 

(3) 1 Vern. 297; 23 15. I?. 480. 

(4) (1847) 12 Q. B. 837} 116 15. R. 1085: 16 b. J. 

B. 103; UJur. 104. 
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The qaestion as to the right of the 
00 ‘O^nera as betnreen themselves was de> 
bated in the leading ease of Watson ^ Oo. 
V. Samchund Dutt (5). The Jndioial 
Oommittee in that ease for the first time 
laid down the law as follows: — *'lt seems 
to their Lordships that if there be two 
or more tenants in oommon, and one A 
be in aotnal ooonpation of part of 
the estate, and is engaged in oaltivating 
that part in a proper ooarse of oultiva* 
tion as if it were his separate property, 
and another tenant in oommon B at- 
tempts to oome upon the said part for 
the purpose of oarrying on operations there 
inooneistent with the oourse of onltivation 
in which A is engaged and the profit- 
able use by him of the said part, and A 
resists and prevents snob entry, not in 
denial of B’s title, but simply with the 
object of protecting himself in the pro- 
fitable enjoyment of the land, such con- 
duct on the part of A would not entitle 
B to a decree for joint possession.’’ In 
the result, their Lordships granted B a 
decree for compensation for the ex- 
clusive use of the joint land by A accord- 
ing to B’s share in the joint land. The 
principle of the decision was again affirmed 
by the Judicial Committee in tte case of 
Lackmeswar Stngk v. Manowar Hossetn (6). 
Prom the principle enunciated in these 
oases to the principle that when one co- 
sharer landlord in possession cf oommon 
land leases it out to a tenant who ini- 
proves it without any objection on the 
part of the other oo sharer landlords, it 
is not open to the latter to obfain kkas 
possession of the land so improved jointly 
with the tenant, was but a step and that 
step was taken in the case of Madan 
Mohun Shaha v. Eajab AU (7). But it 
was held in the case of Radha Proshad 
irofti V. Msuf (8; that “No man has a 
right to intrude upon ijmali property 
against the will of the oo sharers or of 
any of them. If he does so, he may be 
ejected without notice, either altogether, 
if all the co-sharers join in the suit, or 


- Sar. P. C. J 

63o; 9 lud. Dec. (n. s.) 7, 

6 Sar. P. C.J 

133;9 Ind. Dec. (n. s.) «14. 

17) 28 C. 228. 

(S) 7 C. 414; 9 C. L. R. Tf’s 3 Iml, Doc. (n si ) b'6 



partially, if only some of the oo-sharers 
wish to eject him, and 2 the legal means 
by which snob a partial ejectment is 
effected, is by giving the plaintiffs posses- 
sion of their shares jointly with the 
intrnder.” 

At first sight it would seem as if this 
case is in conflict with the principle 
which I have deduced from the English 
oases and upon which, in my opinion, 
the case of Watson &' Oo . v. Ramchund 
Butt (5) was decided. Bat there is in 
fact no conflict when the oases are closely 
examined. A co-owner of agricnlinral land 
has the right to enter the land or authorise 
somebody else to enter the land, not in 
denial of the rights of other co-owners, 
but in exercise of his own right to cul- 
tivate the land. He is entitled to protect 
himself in the profitable use of the land 
bat, apart from that, he is not entitled 
to exclude the other oo owners from 
entering the land for the purpose of 
cultivation. The other co-owners or their 
tenants are entitled to a decree for joint pos- 
session, unless such joint possession interferes 
with the profitable use of tbe land by the oo- 
owners first in the field or unless the 
co-owner of his tenant has improved tbe 
land without any objection on the part of 
tbe other co-owners. The principles which I 
deduce from tbe cases are tbe follow- 
ing: — 

fo) It is not trespass for one co-owner 
A either by himself or by his tenants to 
use the oommon property in tbe natural 
and necessary oourse of use or enjoyment. 
The remedy cf the other oo owner B is to 
sue but not his. tenants, for compen- 
sation according to his share, for the 
exclusive use of tbe common property 
by A. 

(6) A is entitled to protect himself 
in the profitable use of tbe land as to 
which he is accountable to B, but be is 
not entitled to exclude 3 or his tenants 
from entering tlie land and carrying on 
agrionltural operations in a way consistent 
with the continuance of the joint ownership 
and possession. 

(r) As a necessary corollury, B or his 
tenants is cr are entitled to maintain a 
suit for jfint possession either with A or 
his tenants, unless such joint possession 
interferes with the profitable nso of tho 
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land by A or nnless A or bis tenants has 
or have improved the land to the knowledge 
of and without any objeotion by B. 

In the ease before me, the plaintiff 
does not ask for a decree for joint possession, 
nor does he seek to recover compensation 
according to his share from the Factory for 
the exclusive use of the land by the Factory. 
In my opinion these were the only remedies 
open to the plaintiff, unless indeed 
be chose to recognise the defendant as his 
tenant, in which case he could maintain 
an action for rent against the defendant. 
In my opinion, an action for compensation 
does not lie against the defendant. An 
action for compensation is an action in 
tort and in every action in tort the 
plaintiff mast allege a right in himself 
which, according to him, has been infringed^ 
and a corresponding duty on the defendant, 
which duty has been broken. There is, 
in my opinion, no duty oast on the 
defendant to pay compensation to the 
plaintiff, bat there is undoubtedly a duty 
oast on the Factory to account to the 
plaintiff for the profits made by it by 
settling tenants on the land. It seems 
to me, therefore, that the plaintiff entirely 
misconceived his remedy. In my opinion 
this appeal fails and mast be dismissed 
with costs. 

This judgment will govern all the 
analogous appeals and also Second Appeal 
No. 1089 of 1917 and the appeal analogous 
thereto. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 
Appeals fkom Appellate Decrees Nos. 2560 

AND 2837 OF 1909, 

July 16, 1912. 

Present’. — Justice Sir Asutosh Mookerjee, Kt,, 
and Mr. Justice Beaohoroft. 
SUKRAJ ROY — Plaintiff — 

Appellant 

versus 

LAL BAHADUR GOPE — Defendant — 

Respondent. 

Bengal Tenancy Act (VIII B. C. of 1885^, ss. 30, 
62, lOo—Rentj enhancement of~Price of staple food 
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crops, rise in — Procedure — Settlement Officer, power 
of, to decide question — Increase of rent for additioml 
area— ‘Measurement, inaccuracy in, proof of, whether 
■necessary. 

A landlord, who claims enhancement of rent on 
the ground of rise in the average local price of 
staple food crops during fche currency of the exist* 
ing rent, should have his case decided by the 
Settlement Officer in a proceeding under section 105 
of the Bengal Tenancy Act and should not be 
driven to a separate suit. [p. 35, col. 1.^ 

A landlord may be entitled to additional rent 
under section 62 of the Bengal Tenancy Act, even 
though he is unable to establish that the previous 
measurement was accurate and reliable, where it 
appears that the inaccuracy in the previous measure- 
ment was in favour of the landlord and • the 
tenant is found to be in possession of more land than 
was found in the previous measurement, [p. 35, ools. 
1 & 2 .] 

Appeal against the decision of the Dis- 
trict Judge, Bhagalpar, dated the 10th 
July, 1909, reversing that of the Settle- 
ment Officer, Bhagalpur, dated the 15th 
September 1908. 

Babus Umakali Mukkerjee and Khetra 
Mohan Sen, for the Appellant. 

JUDGMENT. — This is an appeal on be- 
half of the landlord in a proceeding under 
section 105 of the Bengal Tenancy Act for 
settlement of fair and equitable rent in 
respect of the land held by the tenants 
respondents. The claim was allowed in 
part by the Settlement Officer. Bat upon 
appeal that decision has been reversed by 
the Special Judge. The landlord assails 
the decree of the Special Judge substan- 
tially on two grounds: namely, first, that 
in so far as he claims enhancement of 
rent on the ground mentioned in section 
30, clause (6), of the Bengal Tenancy Act, 
namely, rise in the average local price of 
staple food crops during the currency of 
the existing rent, he should not have been 
driven to a separate suit; and secondly, 
that additional rent for excess lands should 
have been allowed under section 52 of 
the Bengal Tenancy Act, notwithstanding 
the finding that the previous measurement 

made by the landlord in 1900 was not 
trustworthy. In our opinion, both these con- 
tentions must prevail. 

In respect of the first contention, it is 
difficult to see upon what ground the 
landlord has been referred to a fresh 
litigation. Section 105 entitles the land- 
lord to apply for assessment of a fair 
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and sQaitable rent id respeot of the lands 
held by the tenaats. Siib seotion 4 provid- 
es that in setlHugr rents nnder the see- 
tton the Revenue Officer shall presumsi 
until the oontrary is proved, that the 
eristing rent is fair and equitable and shall 
have regard to the rales laid down in the 
Aot for the guidanoe of the Civil Court 
in inoreasing or reduoing rents, as the 
ease may be. One of the rules laid down 
in the Bengal Tenancy Aot for enhanoe- 
mhnt of rent is to be found in section 3 IB 
read with sectinn 30, clause ( 6 ). Conse- 
quently this matter must be determined by 
the Special Judge. 

In so far as the second ground is con- 
cerned, no doubt under section 62, it is 
not disputed that the landlord has to 
establish that there is excess land in 
respect of which he is entitled to claim 
additional rent. The landlord must prove 
that the tenant is, at the time of the 
claim, in occupation of more land than 
that for which he has hitherto paid rent. 
He has, therefore, to establish the quantity 
of laud in the occupation of the tenant at 
the time of the claim and the quantity 
in his possession previously. This pre- 
feumesy no doubt, that the present as well 
as the previous measurement is accurate 
and reliable. It is conceivable, however, 
as is illustrated by the present case, that 
the landlord may be entitled to additional 
rent, even though be is unable to establish 
that the previous measurement is accurate 
and reliable, Jn the case before us, the 
measurement of 1900 was made by what is 
called the Kamarband system. The Settle- 
ment Officer has explained what is meant 
by the system of measurement. A russi 
IS used for measurement and is 20 cottaks 
in length, Bach coUah is equal to 63 
cubits but one cottah at each end of the 
rusai is twisted round a man’s waist and 
measureuient is made only by 18 cottaks, 
which actually makes 1 bigha equal to 16 
cottaha 4 dhura. This obviously is bene- 
ficial to the landlord. He measures with 
a rusai which is ostensibly iiO cubits in 
length; but the one actually employed is 
only 18 cottaha in length. Under this 
system it would not bo difficult to con- 
vert the area as determined into the area 
according to the standard method of 
measurement. But the Special Judge has 


pointed out that an inaccuracy is intro- 
duced by reason of the practice followed 
in carrying out the measurement, which 
is thus described by him: “in writing down 
the measurements the number of the lugga 
reached is written; that is what is 2 luggas 
on the ground is written 3, what is 3 is 
written 4 and so on. Lengths acd breadths 
measured on this system are multiplied 
together in calonlating areas and the result 
obtained reduced to higkas and cottas by 
the ordinary calculation, namely, 20 dhurs 
is taken as equivalent to 1 cottah and 
20 cottahs as equivalent to 1 higha.^* It 
is obvious that this practice introduces an 
indeterminate error. The extent of the 
error depends not upon the area of the 
plot mentioned but upon the lengths of 
its sides. Let us take a concrete instance. 
If a field really measured 3 by 4, accord- 
ing to this system, it is taken to be 4 by 
5; that is, what is 12 becomes, according 
to this system, 20. On the other hand, 
a field which is 19 20, becomes 20 

by 21; while another field 38 by 10, that 
is. of equal area, becomes 39 by 11; in 
other words 380 becomes 420, in the one 
case, but 429 in the other. It is thus 
obvious that the extent of the error is 
not proportionate to the size of the field, 
and that even in the case of several fields 
of equal area, the extent of the error may 
widely differ ; for instance, the error in the 
case of a field 60 by 7 is very different 
from the error in the case of a field 21 
by 20 , although the areas of the two fields 
are identical. Consequently if merely the 
area of the field as determined according 
to this inaccurate method is known, we 
have not sufficient data to determine the 
correct area. The error, it will be observ- 
ed, is for the benefit of the landlord. 
Prima facie, therefore, the landlord is not 
entitled to rely upon this measurement to 
show that the tenant is in occupation of 
more lands than that for which he has 
been paying rent. But the learned Vakil 
for the landlord appellant has pointed out 
that be is entitled to excess rent in res- 
pect of the difference between the area as 
indicated in the measurement of 1900 and 
the area as accurately determined on the 
present measurement. This is obviously 
sound. The error in 1900, as we have 
already explained, has been for the bene< 
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fit of the landlord. Consequently, if we 
take the difference between the two figures 
just mentioned, the advantage will be on 
the side of the tenant, as he will be 
assessed with additional rent, on the prin* 
oiple mentioned in sub'Seotion 5 of seotion 
52, only in respect of the excess quantity 
so determined. Let us take a concrete 
illustration again: the tenant who really 
held 12 higkas (4 by 3) in 1900, was 
shown in the measurement papers as in 
possession of 20 bighas (5 by 4); if he 
is now in occupation of 25 higkas^ he 
will be liable for additional rent in res- 
pect of 5 bigha^; he cannot very well 
altogether escape payment of additional 
rent, merely because the measurement of 
1900 was inaccurate in favour of the land- 
lord. Consequently the claim under seotion 
52 of the Bengal Tenancy Act ought not to 
have been entirely negatived. 

The result is that this appeal is allowed, 
the decree of the Special Judge set aside 
and the case remanded to him in order 
that these two points may be reconsidered. 
There will be no order as to the costs of 
this appeal. 

It is conceded that this judgment will 
govern the other appeal, Second Appeal 
No. 2837 of 1909, in which a similar order 
will be drawn up. 

Appeals allowed, Cases remanded. 


PATNA HIGH COUKT. 

Civil Revision No. 79 of 1919. 

April 7, 1919. 

Present: — Mr. Justice Mulliok and 
Mr. Justice Jwala Prasad. 

Maharaja KESHO PRASAD SINGH 

Defendant — Petiticneii 


versus 

Bahu SHIVA SARAN LAL — Plaintiff 

Resfondent. 

Civil Procciluve Code (Act V o/ 1£08>, «. 10, icopc 

of — dlrecthj and suheUmtudhj in issue in tn-o 
f'UbSlrn oj subsequent suit—Iidiefs claimed, 
difference ' m , , 

JnorcJr.f t„ Mtiracl IhA iipcrulioii of seLtion lU 

(jf tbc Code- vf Ci- i! X'l'ocedurs it is necessary that 
oveiv mattci in cli^putG should be directly and 
suuEtaiitiall” in i^suu iu ihc tv.-o suits, [p. 37, gob 2.1 
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Where, however, the matters in dispute in both 
the suits are substantially the same, the mere fact 
that the relief claimed in the subsequent suit is not 
identical with the relief claimed in the earlier suit 
would not operate to enable the parties to continue 
the litigation, [p. 37, cols. 1 & 2.] 

Civil revision from an order • of tbe 
Subordinate Judge, Sbababad. 

Messrs, P. K, Sen and Nirsu Narain Sinha, 
for tbe Petitioner. 

Messrs. S. Sinha, 'Sailendra N, Pahtf 0, D, 
Singh, Raghunatk Singh, Santa Prasad and 
Samhhu Saran, for the Opposite Party. 

JUDGMENT. 

Mollick, J. — This matter arises out of a 
suit brought by Babu Shiva Saran Lai 
against tbe Maharaja of Dumraon for 
arrears of pension for the period August 
1912 to August 1918. The plaintiff alleges 
that the pension is due upon an Ekrarnama 
executed in his favour by the late Maharani 
of Dumraon. 

It appears that another suit claiming 
pension for an earlier period was decided 
in the trial Court against tbe plaintiff 
but was decreed in bis favour on appeal 
in the High Court. In this suit the 
present Maharaja of Dumraon repudiated 
his liability to pay tbe pension on various 
grounds. But it was held in the High 
Court that the liability existed and could 
be enforced against tbe property of tbe 
Maharani which was in the bands of tbe 
Maharaja. Against tbe judgment and 
decree of the High Court an appeal is 
now pending before tbeir Lordships of tbe 
Privy Council. 

In the present suit it does not appear 
that any issues have been framed, but an 
application was made before tbe trial 
Court asking that tbe provisions of seotion 
10 of the Civil Procedure Code of 1908 
should be put in force and that tbe Court 
should not proceed with the trial of the 
suit till the judgment of their Lordships 
of the Privy Council is delivered in the 
appeal pending before them. 

The Subordinate Judge dismissed the 
application before him on two grounds. 
The first ground was that tbe application 
was premature inasmuch as it ocnld not be 
said that tbe trial could oommeooe before any 
issues were framed and that the proper 
stage for making an application under 
seotion 10, Civil Procedure Code, was 
after tbe defendants had disclosed tbeir 
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deloDoe &Qd issues bad been framed for 
trial. 

The seoond and more important ground 
upon wbioh the learned Subordinate Judge 
proceeded was that section 10 was not 
applioable, as the claim in the present case re* 
lated to a period subsequent to the claim in the 
former case, and the learned Subordinate 
Judge relied upon the case of Bepin Behary 
Mozumdar v. Jogendra Chandra Ghosh (1). 
In my opinion the decision of the learned Sub- 
ordinate Judge was correct. 

It is conceded by the learned Counsel 
who appears on behalf of the petitioner 
that under the provisions of the Code of 
1882 unless the same relitf bad been 
claimed in the present suit, the Court 
could not have refused to try it, but he 
contends that tbe law has been changed. 
In this connection it is not necessary to 
consider the effect of all the oranges in 
section 10 as compared with the corres- 
ponding section in the Code of 1882; for 
our purpose it will be sufficient to consider 
only the effect of the omission of the 
words for the same relief” in the present 
Code. 

In the case of Balkiskan v. Eishan Lai 
(2) the decision turned upon the words 
for the same relief” and the Court was 
obliged to hold that unless the reliefs 
were the same, it could not refuse to try 
tbe suit even though the matter in issue 
might be directly and substancially the 
same. Balkxshan's case (2) was one relating to 
Malikana for a period subsequent to that 
covered by a previous suit which was under 
appeal and it is contended before us that 
tbe present Code has expressly omitted 
the words *'for tbe same relief” in order 
to overrule the view previously held and 
to enable the Court to stay the trial of a 
subsequent suit if the right or title to 
relief is under adjudication in a previously 
instituted suit, in my opinion, the omission 
of the words “for the seme relief” does 
not neoeasarily indicate that this was the 
intention of the Legislature. What the 
section does intend is that if all the matters in 
dispute are substantially the same, then the 
fact that the relief claimed in the subsequent 


(1) 36 Ind. Cas. 611; 21 C. L. J. 514. 

U A. 148; A. W. N. (1889) 42; 
309; 6 Inch Dec. (n. s.) 523. 
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suit is not identical with the relief claimed 
in the previous suit shall not operate to 
enable tbe parties to continue the litigation. 
This was the view takenby their Lordships 
of the Calcutta High Court in Bepin Behary's 
case (1) above cited. That was a case for 
rent for a period subsequent to tbe period 
which was the subjeot>matter of a previous 
suit under appeal. Their Lordships of the 
Calcutta Court held that although the 
question of title was raised in both suits 
and decided in the drat suit, it was not 
sufficient to attract tbe operation of section 
10. In order to attract the operation of 
section 10 it was necessary that every 
matter in dispute should be directly and 
substantially in issue in the two suits. 
It is true that iu the concluding portion 
of the judgment there is a passage relating 
to the decision of an issue which was left 
open in tbe suit. But that passage, in my 
opinion, does not affect the main ground 
on which tbe learned Judges declined to 
apply section 10. 

The learned author Mr, MuUa in the 
last edition of his work on the Civil 
Procedure Code does give an illustration 
in tho notes which would seem to assist 
the learned Counsel for the petitioner. 
But in my opinion it is not supported by 
any Judicial authority, and is inconsistent 
with the judgment of their Lordships of the 
Calcutta High Court, 

In my opinion the learned Subordinate 
Judge was right in dismissing the applica- 
tion before him. 

In the view we take it is not necessary to 
express any opinion on his first ground 
but if it were necessary to decide the 
point, my inclination would be to agree 
with tbe Subordinate Judge. 

The application is dismissed with costs. 
Hearing fee three gold mohurs, 

JwALA. Prasad, J. — I agree to tbe order 
proposed. 

Application dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 795 of 1918. 

January 22, 1919. 

Present: —Mr. JuBtioe Phillips and Mr. 

Justioe Krishnan. 

MAGADHU PILLAI ROWTHBR— 
Dependant — Appellant 

versus 

ASAN MUHAMMADHU ROWTHBR 

Plaintiff — Respondent, 

Jurisdiction, territorial— Contract in Ceylon Jor 
execution of ofchi deed in British India — Suit for 
damages in British Indian Court— Certificate of 

conformity by Ceylon Court, whether valid defence 

Parties resident in Ceylon at date of issue of certificate 
effect of— Conflict of Laws- Ceylon Insolvency Ordi- 
'nance (VII of 1853^, ss. 124, 126. 

Plaintiff and defendant, who were resident in 
Colombo, entered into a contract whereby defend- 
ant was to go to India and execute an othi deed 
to plaintiff on a certain date for a cash considera- 
tion of Rs. 1,000 and for Rs. 1,000 already due by 
defendant to plaintiff. In the event of breach 
defendant was to pay plaintiff Es. 250 for damages 
with which the lands were to be charged. Defend- 
ant never came to India and did not register the 
document. He applied for insolvency in Colombo 
and got a certificate of conformity under section 
124 of the Ceylon Insolvency Ordinance. The 
plaintiff thereafter instituted the present suit in a 
British Indian Court for fis. 1,000 due to 

him as aforesaid and for damages for defendant's 
breach of contract: 

Held, (1) that the cause of action for the plaint 
debt arose in Ceylon and the discharge granted by 
the Ceylon Court was a valid discharge of the debt 
everywhere, including British India; [p. 39, col. 2.] 

(2) that even if the performance of the contract 
was to be in British India, that fact did not affect 
the validity of the discharge under the Ceylon 
Insolvency Ordinance, [p. 40, col. 1,] 

Second appeal against the decree of the 
District Court, Tinnevelly. in Appeal Suit 
No. 79 of 1917, preferred against the decree 
of the Court of the District Munaif.Srivaikun- 
tara, in Original Suit No. 430 of 1915. 

PACTS appear from the judgment. 

Mr. N. SrtmVosa CAarya, for the Defend- 
ant Appellant — If a person is adjudicated 
an insolvent according to the law of the 
place where the contract was entered into, 
he is absolved from all liability under the 
contract. See Narayana Ghettiar v. Veerappa 
Ghettiar {{); Dicey’s Conflict of Laws, 
rule 115, at page 440, also rule lie! 
See also Deivanayagam Pillai v. Miithu- 
kumarasawmy Pillai (2). 

(1) 35 Ind. Cas. 918; 31 M. L. J. 386; 20 M L T 

313; (I91C1 2 M. W. N. 271; 4 L. W. 422; 40 M. 581 

(2) U Ind. Cap. 560. oci. 


This is not a ease of a breaoh of ooniraol. 
The effect of the adjudication is to exonerate 
the defendant from liability under the 
oontraot. See the Ceylon Ordinances which 
follow the English Bankruptcy Laws. 

By fulfilling the oontraot the defendant 
would he a gainer. But the adjudioatiou 
incapacitates him from doing so. 

Under the circumstances, the British 
Indian Courts have no jurisdiction to try a 
suit like the present. 

Mr. G. Padmanahha Aiyangar for Mr. 
K, R. Rangaswamy Aiyangar^ for the Re- 
spondent. — The adjudication by the Law of 
Ceylon operates only as a discharge of 
liabilities incurred in Ceylon. Here the 
liability has arisen in British India and the 
British Indian Courts alone have jurisdiction. 

[Krisbnan, J. — Both the parties have been 
living permanently in Colombo before and 
after the oontraot. That is the evidence. 
The oontraot was entered into at Colombo* 
The present liability is under the ooniruot. 
The Ceylon Courts have jurisdiction,] 

See Manjappa v. Raiagopalachariar (3). 

See rule 146 of Dicey’s Confliot of Laws, 
page 529. The cause of action is said to 
arise where the debt or liability arose. 
Here performance was due in British 
India and failing it, the breach of the 
oontraot gave rise to the liability in damages. 
The oause of action has arisen in British 
India and discharge in Ceylon does cot 
amount to discharge in British India. 

JUDGMENT. — The question for our deci- 
sion in this second appeal is whether the 
certificate of conformity, Exhibit I, granted 
to the defendant, who is the appellant before 
us, by the District Court of Colombo under 
section 124 of the Ceylon Insolvency 
Ordinance, VII of 1853, is a valid defence 
to the plaintiff’s suit for money. 

The facts may be shortly stated as follows: 
Plaintiffand defendant were traders in Ceylon 
in 1914 and previously. They bad dealings 
with each other and as the result of them the 
defendant became indebted to the plaintiff. 
In March 1914 they settled the amount 
due at Rs, 1,000 and entered into a 
oontraot, Exhibit A, which provided that 
defendant was to go to India by the 30th 

(3) 45 Ind. Caa. 779; (1918) M. W. N. 878; 24 
M. L. T. 95. * • 
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of May and exeonte and rofirister a deal 
of othi of certain lands of his in India in 
favonr of the plaintiff for Rs. 2,000 and 
dedaot the Re. 1,000 and interest from 
the amonnt payable to him by the plaint* 
iff for the othi and receive the balance 
before the Snb'Registrar and deliver the 
deed to him. It also provided that, on 
default, defendant was to pay, besides the 
principal and interest due, a sum of Rs. 250 
as compensation for the breach of contract 
and the plaintiff was to recover the whole 
amount from defendant personally and from 
the lands. The document was not registered 
and the charge did not take effect. The 
defendant never came to India and the 
contract was never performed. 

In 1915 the defendant applied in insol* 
vency in Colombo and 6nally obtained 
Exhibit 1 which, under section 126 of 
the Ceylon Ordinance, discharged him, 
sublect to the provisions of the Ordinance 
from all debts due by him when he became 
insolvent and from all claims and demands 
made provable under the insolvency.” 
There was a question before the District 
Munsif whether plaintiff had been joined 
as a creditor in the schedule and whether 
he had notice; the Munsif found the points 
against the plaintiff and no objection was 
taken to his dndiog in appeal. It is clear 
from plaintiff's own admission in his 
evidence that he was residing in Colombo 
at the time of the insolvency proceedings 
and it may also be stated that the con- 
tract, Exhibit A, was entered into 
in Colombo. Plaintiff apparently did not 
appear in the iDSolvency proceedings and 
did not claim or receive any dividend. 
Towards the latter part of 1915 both the 
parties came to India aod plaintiff brought 
this suit here for the Rs. 1,000 and 
interest on it and for the Rs. 250 damages 
provided for by Exhibit A. Defendant 
pleaded Exhibit I in defence. The District 
Munsif upheld the plea and dismissed 
the suit; but the District .Judge reversed 
that decree and gave plaintiff a decree for 
his money. The defendant has appealed 
to ns and has urged that Exhibit I con* 
stituted a valid discharge of the plaint debt. 

On the facts found, there can be no 
doubt that there was a cause of action 
for the plaint debt in Colombo which could 
have b$ep enforced against the defendant 


there at the time when he filed his 
insolvency petition and obtained his 
discharge. The contract was entered into 
at Colombo and the parties were resident 
there at the time, as already stated. The 
District Judge, however, finds that the 
parties intended to pay the debt in India 
and he thinks that, therefore, the law in 
British India should be applied to the debt 
and the Ceylon Court had in consequence 
no jurisdiction to deal with it. The find- 
ing on the question of intention itself is 
attacked by the appellant. It is based 
mainly on the fact that under Exhibit A 
the money was payable before the Sub- 
Registrar when the othi was registered. 
That provision, however, will apply after 
the othi is executed and when it has to 
be registered; but that was not done. 
There is nothing in Exhibit A to show 
that in carne of breach of contract the parties 
intended that they should take the trouble 
of going over to India for the mere 
purpose of paying and receiving the money 
due when they could have had it paid 
and received with ease in Colombo where 
they were then resident. The finding of 
the District Judge as to the intention of 
parties does not, therefore, seem to be 
correct. It may fairly be assumed that 
the payment was to be made where the 
parties resided. In this view there can 
ba no question that the discharge granted 
under Exhibit I was a valid discharge of 
the debt everywhere including this country. 
Professor Dicey states as rule 116 in his 
well known book on the Conflict of Laws 
that “a discharge from any debt or liability 
under the Bankruptcy Law of the country 
where the debt or liability has been con. 
traoted or has arisen (or perhaps where 
it is to be paid or satisfied) is a discharge 
therefrom in England.” This has been 
adopted by this Court as correct in Narayana 
Chettiar v. Veerjppa Chettiar (1). The rule 
is applicable to a discharge by a Court 
in a foreign country and, therefore, all the 
more applicable to a discharge in one of 
the British Colonies such as Ceylon, See 
Gardiner v. Houghton (4), per Cookburn, C. J, 

But even if we assume that the parties 
intended that the money was to be paid 
in British India, will that make any 

( O (!'<!)■-’ 2 B. & S. 743; 121 E. R. 1247; 127 R. R, 
r.4-1. 
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differenod to tbe validity of tbe disoharge 
under Exbibit T. We do not think so. 
So long as the order of disoharge granted 
by the Ceylon Court was with jurisdiotion 
and after notice to the parties, we are 
bound to give effect to it in our Courts, 
The prinoiple stated by the District Judge 
that the validity of a oontraot, its nature, 
and effect and the rights and obligations of 
the contracting parties thereunder should 
be judged with reference to the law of 
the place of performance has no application 
to the present case, as we are not concerned 
here with such matters. The obligation to 
pay under Exhibit A, whether under the 
Law of British India or under the Ceylon 
Law, was the same. We are here concerned 
only with the effect to be given to an 
order of the Ceylon Court granting a dis- 
oharge of that obligation. J£ that was 
made with jurisdiction, the fact that the 
performance was to be in British India 
does not affect its validity at all. 

It was suggested that this was a case 
to which rule 11(> in Dicey’s book applied, 
and not 115. That is not so, as the 
oontraot was entered into in Ceylon. It 
was subject to the Bankruptcy Law of 
Ceylon and the parties being resident in 
Ceylon at the time of tbe order, they are 
clearly amenable to the jurisdiction of the 
Ceylon Court. 

We must, therefore, hold that Exhibit I 
extinguished the defendant s debt to plaint- 
iiT and his suit is not maintainable. The 
decree of the District Judge is reversed 
and that of the Munsif restored with costs 
here and in the Court below. 


M. r. p. 


Appeal alloived. 


PATNA HIGH COURT. 

Skcond Civil Appeal No. 472 op 1918 

April 14, 1919. 

Present— 'Sir. Justice Mnllick and Sir. 
Justice Jwala Prasad, 

SAHJUG SINGH and another 

Defendants Nos. 1 and 2— Appellants 

t CTSttS 

1 SlNGH— Pluntxfp AND 

JAC- ARNAl H and anothes— Defendants 
Nos. S AND 4 — Respondents. 

La a-^Pre.e,y,ptton^ Joint estate^ 


Joint liability, when ceases— Talab-i-istishhad, how to 
be made. 

Where the liability to pay Government revenue 
is joint, the joint liability, for purposes of pre- 
emption, does not cease in the case of any co- 
sharer until his particular share has been par- 
titioned by the Revenue Authorities, [p. 41, col. 1.] 

Under the Muhammadan Law not only is it ne- 
cessary that the talab-i-istxshhad should be made 
in the presence of witnesses, but that they should 
be asked to bear testimony that the demand has* 
been duly made. [p. 41, col. 2.] 

Appeal from a deoisicn of the Subordioate 
Judge, Saran. 

Messrs. Syed Hamn Imam^ Fokhtir^ud' din 
and Panckanan Biinerji, for the Appellants. 

Messrs. S. Sinha, Rajendra Prasad, Ram 
rrasad and Tribhubannatli Sahai, for tbe 
Respondents. 

JUDGMENT, 

Mollick, J.— The plaintiff, in exercise of 
bis right cf pre-emption, claims to purchase 
from defendants Nos. 3 and 4 a two-anna 
share in Mauza Bazidpere which these 
defendants have sold by habala to defend- 
ants Nos. 1 and 2. It is admitted that 
tbe Mauza bears Tauzi No. 780 and that 
the plaintiff is the owner of a two-anna 
share in it. In the survey and settlement 
proceedings it was found that the Tauzi 
covered an area of 101 bighas 11 roods 
and that it has been divided into five 
shares which have been entered in 5 Khe- 
wats numbered 3/1 to 3/5. The plaintiff’s 
interest has bsen recorded under Khewat No, 
3/2 while that of defendants Nos. 3 acd 4 
has been entered in Khewat No, 3/5. An 
area of 4 bighas and odd has been re- 
tained in the joint possession of all tbe 
co-sharers of the Mauza and the question 
is whether, in these circumstances, the 
right of pre-emption exists. 

The Munsif found on a careful exami- 
nation of all the facts that the plaintiff 
had separated his share so completely from 
that of defendants Nos. 3 and 4 that be 
could not be allowed to pre empt, and he 
relied upon a number of authorities in the 
High Court of Allahabad of which the 

case of Munna Lai v. Rajira Jan (1) is an 
example. 

These authorities, however, all deal with 
perfect and imperfect partitions under spe- 
cial laws in the United Provinces and 
are not of any assistance for the purposes 
of the case now before us. The general 

(I) 7 Tnd. Cas. 404; &3 A. 28; 7 A. L. J. 879. 
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principle that after a perfect partition 
has been made by the Hevenne Authori* 
tiee, the right of pre-emption no longer 
exists between the former oo-sharers is one 
which does not apply to this case. Here, 
the liability to pay Government revence 
is still joint and a portion of the estate 
consisting of roads, nullas and water- oonrs- 
es has not yet been partitioned. The 
question is, whether to snch a case as this 
the principles laid down by their Lord- 
ships of the Privy Council in Jadu Lai 
Sahu v. Janhi Koer (2) apply, 

The Subordinate Judge, disagreeing with 
the Munaif, considers that they do. On 
the other hand, the learned Vakil for the 
defendant* appellants before us relies upon 
Byjnatk Singh v. Dooly Mahtoon (3), In 
that case the liability to pay Government 
revenue was still joint but the plaintiff 
had divided off his own share by regular 
metes and bounds and made himself in 
every respect independent of his oo«paroe- 
ners so far ps it was in his power to 
do BO. This case was cited in argument 
before their Lordships of the Privy Council 
and it was urged that this joint liability 
does not constitute the oo*paroenary con- 
templated by the Muhammadan Law. Their 
Lordships did not accept this submission 
and held that joint liability does not cease 
in the case of any co-sharer until his 
particular share has been partitioned by 
the Revenue Authorities. In ray opinion 
the learned Subordinate Judge was right 
in holding that the case under considera- 
tion was covered by this decision. 

The next point that arises is es (o the 
performance of the demands necessary to 
establish a right of pre-emption. It is ad- 
mitted that the Talab-i-AIoasibat was duly 
made. The difficulty turns upon perform- 
ance of the Talab-i-Istishhad, The Munsif 
has found that, although this demand 
was made by the plaintiff in the presence 
of witnesses, there was no express re- 
ference to the fact that the immediate 
claim, or Talab-i-Moasibat, had been duly 
made. 

(2) 15 Ind. Cas 659; 39 C. 915; 16 C. W. N. 553; 

II M. L. T. 361; (1912) M. W. N. 4S6; 15 C. L. J. 

1** Bom. L. R. 436; 23 .V. L. J. 
28;39I. A. 101 (P. C.). 

I ,(3) 11 W. R. 215. 


It was contended before us by the learn- 
ed Vakil for the appellants that it is ne- 
cessary under the Muhammadan Law that 
not only this demand should be made in 
the presence of witnesses but that they 
should be asked to bear testimony to the 
dsolaration that the demand had been 
duly made. This is in conformity with the 
views expressed by the text hook writers 
and has been affirmed by their Lordships 
of the Calcutta High Court in the Full 
Bench decision in Rtijjub AH Chopedar v» 
Ghundi Churn Bhadra (4). In that case the 
point referred was whether it was necessary 
that the pre-emptor should declare that he 
has made the Talab-i-Moasibat and, at the 
same time, should invoke witnesses to at- 
test it. The answer of their Lordships 
was unanimously in the affirmative. The 
words given in the Hedaya, Grady, page 556, 
are as follows: Snch a person has bought 
such a house of which I am the Sha6. 
I have already claimed my privilege of 
Shufa and am now again claiming. Be, there- 
fore, the witness thereof.” 

The authorities upon this point have 
benn also discussed by their Lordships of 
the Allahabad Court in Muhammad Ahmad 
Said Khan v. Madho Prasad (5), On the other 
hand our attention has been drawn to the 
case of Okaiu v. Husain Bohhsh (6), where 
their Lordships of the Allahabad Court 
appear to have held that the mere pre- 
sence of the witnesses was sufficient and 
no specific invocation was necessary. 

It is to be observed, however, that this 
ruling has been practically dissented from 
in Mubarak Hmain -v. Kaniz Bano {1 ) . Tfce 
\iew taken by ti e learned Munsif. there- 
fore, seems to be right. But upon the 
question cf fact the learned £abordirate 
Judge has come to a finding which con- 
cludes the matter. Disagreeing with the 
Munsif, be has fcutd tl at the plaintiff 
did call upon the witnesses to bear te.sti- 
mony to the fact that he had perform- 
ed tbe previous ceremony. 

Now, although the learned Munsif has 
disbelieved the plaintiff upon this point, 
it was open to the learned Subordinate* 

t4) 17 C. 543 (F. B.); 8 Ind. Dec. (x. s.) 902. 

(.5) S5 Ind.Cas. 911; 39A. J33; 14 A. L j j... 

(6) A. W. N. (1893) lol. 

(7) 27 A. 160; A. W. N. (1904), 201; 1 A. L. J. 669, 
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Jadge to take a oontrary view and bis 
finding is oonolasive in second appeal. The 
resnlt, therefore, is that the decree made 
by the learned Sabordinate Judge is cor* 
reot. 

With regard to the right of irrigation 
and the right of vicinage, the claim to 
pre emption does not seem to have been 
pressed before the Sabordinate Judge on 
these grounds. The appeal, therefore, will 
be dismissed with costs. 

Jwala. Prasad, J. — I agree to the order 
proposed. 

Appeal dismissed. 


MADRAS HIGH COURT, 

Civil Appeal No. 1‘/8 op 1918. 

February 12, 1919. 

Present: — Sir John Wallis, Kt , Chief 
Justice, and Justice Sir William Ayling, Kt. 
8, Haji ABDULL4 SAHIB A'*d otaers — 

Plaintiffs — A ppELLANTi 

versus 

HYDER BEG SAHIB alias DADA 

MIAN SAHIB AMD OTHERS 

Dependants Nos. 1 to 8— ReapoMDENTS, 

Trust — Grant, construction of— Grant to specific 
ptrsons, described as servants of 7nosque, for expenses 
oj lamp oil and for prayers for prosperity of Govern^ 
ineni — Trust, whether created. 

A grant to certain specified persons, described as 
servants of a mosque, recited that the revenue of 
tiie lands gmuted were to be enjoyed by the 
grantees for their own needs and for the expenses 
of lamp oil in the mosque, the grantees being 
required also to pray for the prosperity of Govern, 
ment: 

Held, that the grant constituted a public charit. 
able trust, [p. 43, col. 2,] 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, Vellore, 
in Original Suit No. 22 of 1917. 

FACTS: — Certain property was granted 
Abdul Kadir, etc., etc., servants in a mosque*' 
by one of the Nawabs of Aroot more than 
a century ago and they were to sweep 
the inoeque and light it. The main question 
was whether the property was a public oharit* 
able trust or property burdened with a trust 
only as in ordinary trusts among private 
parties. 

Mr I\. Srinivasi Aiyangar (with him 
McesrL-. 6*. Duraswamp Aiyar and S, Aravamudu 


Aiyangar), for the Appellants. — The pro- 
perty IB public trust property belonging 
to the mosque, having been an endow- 
ment for meeting the sweeping and 
lighting charges. It is of the kind dealt 
with in Beioy Ohand Mohatap v. Kali Pada 
Okatterjee (1), which applies to this case, 
There it is held that the fact that the 
grant is to the incumbents for the time 
being by name does not alter the nature of 
the grant. For the land is given for a 
definite purpose, the grantee being in the 
same position as if be held a service tenure. 
See the description of the suit land in the 
Inam Settlement Register which supports 
my contention. 

Mr. K, V, Krishnaswamy Aiyar, for the 
Respondents. — Service Jnams are held not 
to fall within the scope of section 92 of the 
Code: Sriranga Chariar v. Pranatharthikara 
Ohariar (2). They are not resamable by 
the temple authorities if granted by Govern- 
ment: Matte Sarayya v. Vepparathi Vydya^ 
natham (3). See also Kupparazu Fen* 
katasuhhiah v. Murugula Shaik Stlar Sahih 

(4) , Bihee Kuneez Fatima v, Btbee Sdheba Jan 

(5) , Fatmobibi v. The Advocate General of 
Bombay (fi), Sonatun Bysack v Sreemutty 
Juggutsoondree Bossee (7). The Settlement 
Register is of no value in determining the 
class, etc., to which an Inam belongs. See 
Balu Mudaliy. Durvasalu Pillai (8). 

[Mr. K. Srinivasa Aiyangar. — If the pro- 
perty be not a public trust, the property 
should have been registered under section 15 
of Regulation XXXI of 1802. See 
Suryanarayana v. Palanna {9), See also 
Mahomed Athar v. Ramzan Khan (10) 
where a similar public religions en- 
dowment is under consideration. See 

(1) 20 Ind. Cas. 7d; 41 0. 57{ 17 O. W. N. 1013; 

18 C. L. J. 347. 

(2) 30 Ind. Gas. 74; 18 M. L. T. 122; 2 L. W. 632; 
(1915) M. W. N.631. 

(3) 27 Ind. Caa. 163; 27 M. L. J. 67; I L. W. 490. 

(4l 32 Ind. Cas. 947; 19 M. L. T. 144; 3 L. W. 167. 

(5) 8 VV. R.313. 

(6) 6 B. 42; 6 Ind. Jur. 253; 3 lad. Deo. (n. s ) 
485. 

(7) 8M. LA. 66; 2Suth. P.C.J. 37; 1 Sar. P. C.J. 721; 

19 E. R. 455, 

(.81 34 Ind. Cas. 670; 4 L. W. 74; (916) 2 M. W. N. 
276. 

(9) 48 Ind. Cas. 689; 41 M. 1012 at p. 1020; 26 M. 
L. T. 30; (1918) M. VV. N. 859; 23 O. W. N. 273; 9 
L. W. 126; 29 C. L. J. 153; 36 M. L. J. 686; 4$ 1. A. 
209; I U. P. L. R. 11 (P. 0.). 

(10) 34 0.687. 
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also Bamanadan Oheitiar v. Vava Lewai 
Marakavar (11).] 

Mr. K, Krishnastoamy Aiyar . — The 
property itself is not trust property bat 
is only hardened with a trnst. The grant 
is not to • an offioe hnt to oertain persons 
who are desoribad merely as holders of 
oertain menial posts wbiob are not 
dignified enough to be oalled ‘offioes’. The 
grant farther states that the ' revenues” 
(are) to be enjoyed by the grantees for their 
own needs.” Therefore, they oan also alienate 
but that the alienee will take sabjeot to 
the trast. 

[Wallis, C. J. — If the grant were intended 
for a pnblio charity, does not the property 
become trast property?] 

There is a distinction based on the 
description of the grantee in the grant. 
See Thornher v. Wtlson (12), where gift to 
a minister of a parish as snob is distinguished 
from one to the person by name who 
is described as the minister of a particalar 
parish. 

JUDGMENT. 

Wallis, 0. J.- — The question in this appeal 
is, whether the grant, Exhibit L, created a 
public charitable trust. The petition, of 
which a precis is given at the close of the 
document, prays that a grant by the late 
Nawab Sadatnllab of 18 Cawnies of land 
for expenses of lamp oil in the Mosque 
and in aid of the maintenance of the 
petitioners who were servants of the mosqae 
should be confirmed. This was preceded 
by another summary of the petition which 
says that the grant prayed for was of 16 
Oawnies of land and the rent of 12 shops 
for the same purposes. The grant itself, 
which comes first, recites the earlier grant 
for subsistence of Abdul Kadir, etc., the 
servants of the mosque and for the ex- 
penses of lamp, oil in the mosque and 
makes a grant of the lands and the rents 

to the aforesaid persons so that the revenues 
may be enjoyed by them according to their 
own needs and that they should engage in 
prayers for the prosperity and duration of the 
Government.” In Bibee Kuneez Fatima 

(ll) 39 Ind. Cas. 235; 40 M. 116; 32 M. L. J. 101; 
IB A. L. J. 139; 6 L. W. 293; (1917) M. W. N. 180; 
25 C. L. J. 224; 21 M. L. T. 215; 21 C. VV. N. 521; 
1 P. L. W. 394; 19 Bom. L. R. 401 ; 44 I. A. 21 (P. C.). 

62 E. R. 135; 4 Drew. 350; 28 L. J.Ch. 
H5{ 4 Jur. (n. s.) 1268} 7 VV. R. 394; 113 R. R. 394. 


V. Bibi Sakeba Jan (5) and Sayad Mahomed 
All V. Sayad Qobar Alt (13) grants somewhat 
resembling this were held not to give rise 
to charitable trusts and the judgments of 
these oases show that the Conrt read the 
grants in those cases as grants to the grantees 
free from any trusts at all. It was not 
held in Bibee Kuneez Fatima v. Bibi 
Sdheba Jan (5) that a grant of this nature 
for the maintenance of a monastrey would 
not be charitable but that no snob trnst 
was intended to be created. On the other 
hand, in Bithen Ghand Basawat v. Nadir 
Hossein (14) an express trnst was clearly 
created by the terms of the instrument, and 
it affotds no assistance at all in the present 
case. Here the lands and shops are given 
to the grantees to be enjoyed by them for 
their own necessities and they are to pray 
for the prosperity of the State. Nothing is 
said in terms of this grant itself about 
the future maintenance of the lamps and 
I cannot read it as a grant in favonr of 
the petitioners subject to the burden of 
maintaining the lamps. There is, however, 
one fact which is peculiar to this case* 
The grant is made to the petitioners, who 
are described as the servants of the mosque. 
It does not appear that they were all of 
one family and it oan scarcely have been 
intended as a grant to them as tenants in- 
common. Having regard to this fact and 
to the fact that in the registers maintained 
since the establishment of the British Govern* 
ment the property has been treated with 
the assent of the heirs of the grantees as 
an endowment of the mosqae, 1 think 
there is sufficient evidence to show that in 
this case the intention was to create a trnst 
and I would accordingly reverse the decree 
and remand this case for disposal according to 
law. Costs to abide. 

Aylino, j.— I agree. 

u C.P. 

Appeal allowed-, 
Gase remanded, 

(1.3) 0 B. 8S; 3 Fncl. Dec. n. s.) 516. 

(14) (1858) 1.5 1. A. I (P. C.); 15 C. 329: 5 Sar. P. 
C. J. 113; 12 Ind. Jnr. 170; 7 Ind. Dec. (N. s.) 603. 
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CALCUTTA HIGH COURT. 
Appeals Ffi03d Appellate Decrees Nos. 907, 

AND 971 TO 973 OP 1917. 

February 12, 1919. 

Present: — Mr. Justice Walmsley. 

BISESWAR ROT— Plaintiff — 

Appellant in all 
versus 

PITAMBBR NATH, one op the principal 

Dependants and others — Respondents in 

No. 971 OF 1917 

HARAN MIR AND otrers— Respondents in 

No 972 op 1917 

MEHARANNBSSA BEWA and others—. 
Defendants - Respondents in No, 973 of 1917, 

Transjcr of Property Act (IV of 1882^, s. 106 

Landlord and tenant — Lease — Pent payable yearly, 
whether makes lease from year to year — Notice to 
quit, service of, mode of 

The more fact that rent is expressed in a 
lease as so much a year does not make the lease 
a lease from year to year. [p. 45, col. J,] 

Whore a tenant held certain land on which a 
dwellinp-house was built and the rent was expressed 
in the lease to be payable yearly; 

Held, that under section 106 of the Transfer of 
Property Act a notice to quit Ber7Gd on Bhadon 
6th requiring the tenant to quit the land in the 
following month of Aswiu was adeciuate fn 4 ’^ 
col.].] * 

A Civil Court peon >vont to serve a notice under 
section 108 of the Transfer of Property Act upon 
two tenants, one of whom was a pardanashin lady 
and the other aminor boy. Being told that the lady 
was indoors and that the boy had gone out to look 
after cattle, the peon beat a drum, read the notice 
aloud and affixed a copy of the notice to the 
wall of the hotise. It appeared, however, that there 
were servants present, but that no attempt was 
made to tender the notice to the servants or to 
tind the boy and tender the notice to him: 

Held, that the servico of notice wa.s not "ood 
inasmuch as the drum-boating and the affi.xm"g of 
the notice to a wall were of no avail unless tender 

delivery was not i>racticablc. [p. 15, col. 2.] 

Appeals against the decrees of the Sub- 
ordinate Judge, 4th Court, Myrnensingb, 
dated the 9th February 1917, aflSrming 
those of the Mansif, Jamalpur, dated the 
6th December 1915. 

PACTS appear from the judgment. 

Babu Vwarkanath Chakrahurty (wiih him 
Babu Hamani Mohan Ohatterjee), for the 
Appellant.— The appeals arise out of suits 
for ejectment after notice to quit. The 
Bret Court found that the lands belonged 
to plaintiff but refused to give khas poseoe- 


sion. ^ The Appellate Court upheld the first 
Court’s findings on the ground that the 
requirements of law were not complied 
with in the service of notice, which was 
served through Court. The peon described 
the mode of service, which was certified 
by the Nazir to have been made* accord- 
ing to law. The tenants were not at home 
and the notice was left at their ' residence 
after due publication to the neighbours. 
This is sufiloient compliance with the provi- 
sions of section 106, Transfer of Property 
Act. 

As regards the other suits, the lower 
Courts have misconceived the nature of a 
bkogoUar property. An admission is bind- 
ing only when it raises the question of 
estoppel. The recital in the solsnamdh 
is not binding on me. See Siva Eau Pianaji 
V, ^ Jevana Rau (l). Bkogoitar is usnally 
a life tenure. As to admissions sections 17 and 
18 of the Inlian Evidence Act support my 
contention. As regards the service of notice, 
see Uarihar Bansrji v. Ramsaskt Boy (2). 

Dr, ^arot Ghandra Basak (with him Babu 
X rafuUa Okandra Nag), for the Respondents. 

As regards the first suit, six months* 
notiee is necessary. The rent reserved is 
to be paid from year to year. The contract to 
pay may be proved from other sources; see 
^ishori Mohun Boy v. Nund Bumar Ghosal 
(3) and Behendra Nath Bhowmich v. Syama, 
P^esanna Bhowmik (4), As regards the 
service of notice, there is no provision of 
law in the Transfer of Property Act which 
permits service of notice through Court, 
There was no tender. The servants were 
cot asked to take ihe notice. 

As regards the other suits, there is an 
entry in the Settlement Khatian that the 
hhogottar is a permanent tenure. It is ou 
the other side to prove that it is a life- 
interest. The admission is binding on the 
plaintiff. 

Babu Dwarkanath ChahrahartVj for the 
Appellant, in reply. — It does not 
matter much whether the rent 

reserved is payable annually or monthly. 


(1) 2 M. H. C. R. 31. 

(2; 48 Ind. Cae. 277; 23 C. W. N. 77; 16 A. L. J. 
969; 35 M. L. .T. 707; 29 C. L. J. 117; 9 L. W. 14S; 25 
M. L. T. 15P; 45 I. A. 222 (P. C.). 

(8^ 24 C. 720; 12 Ind. Doc. (n. s.) 1149. 

(4) 11 C. W.N. 1124. 
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Seotion 106 of the Transfer of Property Aot 
is clear on the point. 

JUDCtME NT,— These foar appeals arise 
from one judgment which disposed of four 
appeals: those four appeals again arose from 
one judgment which disposed of four suits 
tried together. 

All the suits were for ejectment after 
notice. 


It will be convenient to deal 6rst with 
Second Appeal No. 907. This arises from 
Appeal No. 29 and Suit No, 2102. It has been 
found that the plaintiff has a permanent 
mohurrari mourasi interest in the land. 
The defendants are a pardanaskin lady and 
a minor boy, the heirs of a Mukhtear 
named Shahar Muhammad. The land from 
which the plaintiff wants to eject them is 
situated in the Municipality of Jamalpur, 
and a dwelling-hcuse was built on it by 
Shahar Muhammad: he paid a rent of 
Bs. 3 a year, bub he had no per- 
manent interest. The plaintiff’s case is that 
he caused a notice to be served on the 
defendants through the Civil Court on 
Bhadra 6th, 1321, calling upon the defend- 
ants to vacate the land in the following 
month of Aswio. 


The first Court held that the notice was 
not sudfioient and that the service was 
defective, while the lower Appellate Courl 
differed as to the sufficiency of the notice 
but thut it was not properJy forveci* 

appellant-plaintiff it is argued 
that the service was in accordance with law 
On the other hand the respondents suppori 
the learned Judge’s view, and also urged thal 
the notice was inadequate. 

regards the length of notice, I think 
the learned Subordinate Judge was right. 
Ibis 18 nothing to take the case out of 
the operation of the Transfer of Property 
Act, and the mere fact that the rent was 
expressed as so much a year does nob 

1^ ^ to year, 

i hold, therefore, that the notice if served was 
adequate. 

Regarding servioe the objeetion taken 
defendants is that there was no 

Plod’s report is that he foand 
either of the defendants at the house- 

andXt” t I'’® -- -doors’ 

the not.OB aloud, and affired a oopy to a 


wall of the houss. It appears, however, 
that there were servants present, bub no 
attempt was made to tender the notice to 
the servants or to find the boy and tender 
the Dotiod to him, and on a literal inter- 
pretation of the words of the section I 
mast hold that the service was not good, 
for the drum beating and the affixing to 
a wall are of no avail unless tender or 
delivery is not practicable. The objection 
is very technical, but it must succeed, and 
the appeal must bs dismissed with costs. 

The other appeals raise different questions. 
The Courts below have held that the de- 
fendants hold their lands under one Sira- 
moni Devi, and that she has a 'bhogottar* 
interest as it is called. The learned Subor* 
dinate Judge refers to a solenamah. Exhi- 
bit A, and to the Record of j Rights, and 
the argument for the appellant is that the 
statement in Exhibit A is not conclusive 
against the plaintiff, that it is of very 
little evidentiary value because it does not 
say that Hiramoni has a permanent right, 
and because the statement was made for 
the purpose of a particular suit and for 
consideration, and that the Records of 
Rights does not show the character cf Hira- 
moni’s tenancy. 

It appears to me that the statement in 
Exhibit A cannot be whittled away on 
the ground.9 mentioned by the appellant: it 
is an important piece of evidence, and 
when the learned Subordinate Judge says 
that it binds the plaintiff he means that 
it is evidence against the plaintiff just as 
much as it would be against his lessor, 
not that it is conclusive against the plaint- 
iffs. Then the Kbatian clearly shows that 
Hiramoni is in possession: the special in- 
cident mentioned is that the interest is 
Jihita$hatya\ but her interest is also des- 
cribed as ^GhirosthayV and ^Nishkar\ I 
think the Court below is justified in hold- 
ing that Hiramoni has a subsisting interest 
between the plaintiffs and the defendants, 
and that on that account the plaintiff 
cannot, at present, eject the defendants. 
It is not necessary to consider the position 
which will arise on the death of Hira- 
moni. 

The appeals are dismissed with costs, 
there will bs one set of oo-,ts in all the 
appeals. 

App‘>a^ i f , 
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PATNA HIGH COURT, 

Second Civil Appeal No. 1383 op 1917. 

April 4. 1919. 

Present : — Mr. JnsMce Das. 

MANGAR SINGH — Dependant — 

Appellant 

versus 

Bahu BHARAT- PRASAD and others — 
Plaintippo — Respondents. 

Civil Procedure Co<^ (Act V of 1908^, 0, XLI, rr. 17, 
19 , 9\~^Appeal ^Pleader without inshucticms — Proce- 
dure — Judgment, contents oj. 

Where the Pleader for an appellant intimates to 
the Court that ho has no instructions to argue 
the appeal, the proper course for the Judge is to 
dismiss the appeal under Order XLiI, rule 17, of the 
Civil Procedure Code, so that the appellant may 
have an opportunity of applying for re-admission of 
his appeal under Order XLI, rule 19. 

A mere general statement that on a perusal of 
all the evidence in the case the Court is satisfied 
as to a certain set nf facts is not a sufficient 
judgment within the meaning of the law. 

Appeal from a decision of the Sab< 
ordinate Jadge, Mozaffarpar. 

Mr. L. K, Jha^ for the Appellant. 

Messrs. Ragho Prosad and Awadh Behari 
Ohobey, for the Respondents. 

JUDGMENT. — This appeal comes before 
me from the judgment cf the Subordinate 
Judge of Muzaffarpur and arises out of a 
suit brought by the respondents for 
recovery, of possession of the land, which 
is the subject matter of the suit, on the 
allegation that the defendants Nos. 3 to 5 bad 
no right to transfer the said land by 
executing a mukarrari patta in favour of 
defendant No. 1. It appears that on the 
date when the appeal came on for bearing 
before the learned Subordinate Judge, the 
appellant was personally present in Court 
but his Vakil stated that he bad no in- 
struotioDS to argue the appeal. I think 
the Subordinate Judge would have been 
right under those circumstances to dismiss 
the appeal under Order XLI, rule 17, of 
the Code, leaving it open to the appellant 
to apply for re admission of the appeal 
under Order XLI, rule 19; but the Sub- 
ordinate Judge did not take this course. 
He asked the Vakil for the respondent to 
deal with the main facts and features of 
the case and the learned Vakil having 
dealt with the case from his own point 
of view, the Subordinate Judge held that 
the appeal was without substance and 


dismissed it with costs. It has been held 
by this Court in the case of Mubafak 
Hussain v. Syed Shah Hamid Hussain (1) 
that a mere general statement that on a 
perusal of all the evidence in the case 
the Court is satisfied as to a certain set 
of facts is not a sufSoient judgment within 
the meaning of the law. 

In the present case the learned Subor* 
dinate Judge has bestowed only one line 
to the whole oise, and I am unable to 
bold that this is a judgment in accordance 
with law. But it is argued by the learned 
V&kil for the respondent that in substance 
the dismissal is under Order XLI, rule 17, 
and that he need not have expressed any 
opinion on the merits of the case at all. 
I do not agree with this contention, because 
the form of the judgment made it impos- 
sible for the appellant to apply before the 
Subordinate Judge for re-admipsion of the 
appeal under Order XLI, rule 19. If he 
bad dismissed the appeal under Order XLI, 
rule 17, it would have been possible for 
the appellant to come to the Court and 
ask the Court to re*admit the appeal under 
Order XLI, rule 19. But the oourse adopted 
by the learned Subordinate Judge did not 
leave any option to the appellant. He 
had to come to this Court in order to 
show that the judgment of the learned 
Subordinate Judge is not in accordance 
with law. The case must, therefore, be 
remanded to the lower Appellate Court for 
disposal according to law. I think the 
appellant is entitled to the costs of this 
appeal. Costs of the Courts below will 
abide the result. 

Case remanded, 

(1) 38 Ind. Cas. 509j 2 r. L. J. 8} IP.L. W. I88j 
(1917) Pat. 308. 


MADRAS HIGH COURT. 

Second Civil Appeal No, 2101 ov 1917. 

November 21, 1918. 

Present: — Mr. Justice Coutts Trotter and 
Mr. Jnssice Kumaraswami Sastri. 
AIYALAM KESAVA CHETTY— Plaintiff 

— Appellant 

versus 

The SECRETARY op STATE fob INDIA 

IN COUNCIL REPRESENTED BV THE 

COLLECTOR of NORTH ARGOT 

— Defenoani — Respondent. 

Madras Land Encroachment Act {III Mad, oJ 1905) 


Tal. LI] INDIAJI 6a8k2i. 4 ^ 

AITiLAH EE91YA. CBETTT V. SBCitBTAET OF STATE FOR INDIA. 


8S. 3, 7, 14 — Levied in e. 14, meaning of — Penal assess- 
mentf imposition of^Suit for declaration (hat land 
not liable to <issessment — Cause of actio7i-‘Limitationt 
starting point of —Interpretation of Statutes — 
Marginal notes to sections, value of. 

The word ‘levied* in section 14 of the Madras 
Land Enoroaohment Act means ‘collected* and the 
period of limitation in section 14 of the Act runs 
from the date when the assessment or penalty is 
actually collected, and not when it is merely 
imposed, [[p, 48, col. 1.] 

Secretary of State for India v. Illikkal Assan, 32 
Ind. Cas. 766; 39 M. 727; 30 M. L. J. 256; 3 L W. 
228; 19 M. L. T. 167; (1916) 1 M. W. N. 167, 

explained. 

Marginal notes to the sections of an Act 
cannot be used for tbe purpose of construing the 
Act. [p. 47, col. 2.] 

Seoond appeal against tbe deoree of tbe 
Court of the Temporary Subordinate Judge, 
Vellore, in Appeal Suit No. 36 of 1917 
(Appeal Suit No. 220 of 1916, Distriot Court, 
North Aroot), preferred against tbe deoree of 
tbe Court of tbe Priuoipal Distriot Munsif, 
Vellore, in Original Suit No. 51 of 1915. 

FACTS appear from the judgment. 

Mr. K. Ramanatha Shenai, for the Appeb 
lent. — The lower Court erred in holding that 
tbe suit was barred. Tbe oause of action did 
not arise on tbe date of the Divisional Offioer’s 
notice. If tbe date of imposition of tbe 
penal assessment is to be treated as tbe 
cause of action, persons who become aware 
of tbe notioe long afterwards will be 
seriously jeopardised. Tbe cause of action 
arises only when tbe assessee is actually 
damnified, i.e., when he pays tbe assess^ 
ment, just as in oases of eviction, tbe date 
of tbe eviction gives the starting point. 

It was an error on tbe part of tbe 
lower Courts to have construed section 14 
by reference to tbe marginal notes to 
sections 3, 5 and 7. Marginal notes afford 
no help in tbe construotion of an Act. 
That is settled law. 

Mr. V. Bamesam, ((Government Pleader), 
for tbe Respondent. — The use of tbe 
expression 'levied’ iu section 14 connotes 
only tbe imposition of tbe penalty as dis* 
tinguisbed from the actual collection. Tbe 
invasion of plaintiff’s right commences when 
be is served with notioe of tbe penal 
assessment and limitation runs from that 
date. 

JUDGMENT, — The plaintiff is the appel- 
lant. He sued the Secretary of State for 
India in Council, respondent, for a declaration 
that tbe property specified in tbe plaint 


belongs to him and is not liable to penal 
assessment, for an injunction restraining tbe 
defendant from interfering with the property 
and for refund of the penal assessmeut 
levied. The case for tbe plaintiff is I hat 
the property belongs to him absolutely and 
was never tbe property of the Government, 
that he was served with a notioe from the 
Revenue Divisional OflScer dated 15th July 
1914, purporting to be issued under Madras 
Act III of 1905, levying a penal assess- 
ment of Rs. 10 and that tbe amount was 
wrongly collected from him on tbe 2l8t 
July 1914. Tbe defence is that the pro- 
perty was Nattam Poramboke which the 
plaintiff trespassed upon, that tbe Govern- 
ment is entitled to levy the assessment claim- 
ed and that the suit is barred by limitation. 

Both tbe Distriot Munsif and on appeal 
the Subordinate Judge held that tbe suit 
was barred by limitation, as it was brought 
more than six months after the 15th July 
191A, the date of the notice of tbe 
Divisional Officer informing the plaintiff 
that an assessment of Rs. 10 was levied 
owing to his having encroached on Govern^ 
ment property. 

The question raised in this seoond appeal 
is whether tbe period of six months specified 
in section 14 of the Madras Land Encroach- 
ment Act III of 1905 is to be computed 
from tbe date of tbe imposition of the 
assessment or the date when it is actually 
collected from him. 

Section 14 of the Act provides that Civil 
Courts shall not take cognizance of any 
suit instituted by persons aggrieved by any 
proceedings under that Act, unless the suit is 
instituted within six months from the date 
of the cause of action. The explanation 
to the section states that the cause of action 
in respect of any assessment or penalty shall 
be deemed to arise *'on tbe date on which 
such assessment or penalty was levied.” As 
regards eviction or forfeitures, the cause of 
action is said to arise on the date of eviction 
or forfeiture. 

Both the lower Courts have erred in 
construing section 14 with reference to 
the marginal notes to sections 3, o and 7 
of the Act. It is now well settled that 
marginal notes to sections of an Act of 
the Indian Legislature cannot be referred to 
for the purpose of construing the Act. The 
view taken in Punardeo Narain Singh v. Bam 
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BarupUoy (1) Gknd JSmperor y. Alloomiya Husan 
(2) has been affirmed by their Lordships of 
the Privy Connoil in Thakarain Balraj 
Kunwar v. Rae dagatpal Singh (3), where 
Lord Maonaghten observed as follows; “it 
is well settled that marginal notes to the 
seations of an Aot of Parliament oannot 
he referred to for the parpose of oonstraing 
the Aot. The contrary opinion originated 
in a mistake and was exploded long ago. 
There seems to be no reason for giving to the 
marginal notes of an Indian Statute any 
greater authority than the marginal notes 
in an English Aot of Parliament.” The 
marginal notes do nob throw muoh light 
on the question. It is signihoant that 
while the marginal notes to sections 3 and 9 
would suggest^ that “levy” was used in 
the sense of imposition^ the marginal 
note to section 15 uses the word in the sense 
of “ooleotion.” In the body of the Aot the 
word “levied” is only used in section 13 and 
obviously means “colieoted”, as the clause 
provides that if any penalty has been 
levied from any person under section 5, 
no similar penalty shall be levied under any 
other law. 

I am of opinion that the word “levied” in 
section 14 means “oolleoted” and that the 
period of limitation in section 14 runs from 
the date when the assessment or penalty 
is actually oolleoted, and not when it is 
merely imposed. The decision of the Pevenue 
Officer under section 3 of the Aot to impose 
assessment need not be on notice to the 
party, as section 7 of the Aot requires 
notice to be given only when it is decided 
to impose penalty or eviction or forfeiture 
of crops. As the explanation to section 14 
refers to both assessment and penalty, it is 
difficult to see bow a mere decision of the 
Revenue Officer to levy assessment can cause 
time to run against the person aggrieved. 
If levy” simply means “imposition” time 
will begin to run before the person on whom 
it is imposed has any notice of the demand 
and if the fact that assessment has been 
imposed comes to his knowledge six months 
afterwards, he would be without any remedy. 

il) 25 C. 858; 2 C. W. N. 577: 13 Iml. Dec. (n. s.) 
o59. 

(2) 28 13. 129 at 142^ 5 Com. L. B. 805j 1 Cr.«L. J. 
227. 

(3) 31 1. A. 132; 7 o. C. 248; 26 A. 393; 8 C. W. N. 

699 (P. C.) ; 1 A. L. J. 384; 11 Bom. L. K. 5^6; 8 Sar. 
P. C. J. 630. 


As regards the recovery of the sum actual- 
ly paid, plaintiff’s cause of action can only 
arise after he has paid it and there is no 
reason why he should go to Court 
before he is actually damnified by 
the amount being recovered from him. Nor 
is he bound to file a suit to declare bis 
title to the property or for an injunotion, 
until the Grovernment take some steps to 
ejeob him and the mere imposition of assess- 
ment or fine, if unaccompanied by any steps 
taken to evict him under the powers conferred 
by section 6 of the Acb, would not affect his 
possession. Under clause (.6) of the explana- 
tion to section 14 a person’s cause of action 
arises in respect of eviction or forfeiture 
from the date of the eviction or forfeiture, 
and not when the Collector issues the order 
directing bis eviction, and there seems to 
me no reason why in the case of assess- 
ment or penalty his cause of action should 
be deemed to have arisen on the mere 
imposition of the assessment or penalty and 
not on payment. 

Reference has been made to Secretary 
of State for India v. Illikkal Assan (4), where 
it was held that a notice under section 7 of 
the Aot gives rise to no cause of action. It 
appears from the facts of that case that 
the assessment was actually oolleoted six 
months before the suit and all that 
was decided was that that suit for 
declaration of title would be barred 
if the remedy to recover the assessment 
paid was barred under section 14, clause 
(a) of the Aot. It is no authority for the 
view that the starting point of limitation 
is the imposition and not the actual collec- 
tion of the assessment or penalty. On the 
contrary the fact that his right to ask for 
a declaration of title would be barred if 
his remedy in respect of the assessment or 
penalty is barred is, in my opinion, a good 
reason for holding that payment and not 
mere demand gives rise to the cause of action. 

As the penal assessment was paid on the 
2lst July 1914, the suit is in time having 
been filed within six months from that 
date. 

1 would reverse the decrees of both Courts 
and remand the suit for disposal to the 
District Munsif for trial on the other issues. 

(4) 32 Ind. Cas. 755; 39 M. 727; 30 M. L. J. 256j 
3 L. W. 228; 19 M. L. T. 157; (1916) 1 M. W. N. 167. 
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Appellants will be entitled to a refund of 
Oonrt>fees. Costs will abide and follow the 
resnlt. 

CouTTS Trotter, J, — I hgree and have 
nothing to add. 

M.C P. 

Appeal alloicedi 
Suit remanded^ 


PATNA HIGH CODHT. 

Appeal prom Appellate Decree No. 360 

OP 1918. 

March 28, 1919. 

Presen/:— Mr. Joatioe Roe and 
Mr. Jnstioe Contts. 

Bahu BHEKDHARI SINGH and others — 
Plaintipps — Appellants 


ter&us 


Rax Bahadur BAIJNATH GOENKA and 
OTHERS — Defendants — Respondents. 

Mortgage decree— Sale directed in certain order 

Sale-proceede of one property su^cient to satisfy mart- 
gage-debt-^Contrihutioriy liability for. 

Where in a mortsfage suit involving several 
mortgages by various mortgagors, the Court decides 
that the properties should be sold in a certain 
order, the decision does not mean that in tlie ev<‘ut 
of the decretal amount being satislied by the sale 
of one property only the remaining mortgagors arc 
released from all liability to contribute to the 
mortgagor whoRC property alone has been sold, 
Before it can be held that the proiiertios have been 
so released, tliero must at least be in the previous 
proceedings an indication of an intention in the 
mind of the Court to release them from such 
liability, [p. 49, col. 2; p. 50, col. 1.] 

Appeal from a decision of the District 
Judge, Monghyr. 

Messrs. Kulwant Sahay and Lalit Mohan 
Ohose, for the Appellants. 

Messrs. Naresh Chandra Sinka^ Bankim 
Chandra Mitter and Arnir Hasan^ for the Re- 
spondents* 


JUDGMEiST. — It is not neoassary to set 
down in full the facts of this case for it 
18, in our opinion, necessary that there should 
b« a remand. 

The grounds upon which the learned 
Judge has dismissed the plaintiffs’ suit are 
that in the original suit upon a mortgage 
it was decided that the properties should 
be sold in a certain order, and he takes 


that as a justification for the proposition 
that by that decision the liability of the 
various mortgagors was settled, the intention 
being that if the sale of the property of 
one of the mortgagors satisfied the decree, 
the property of the remaining mortgagors 
should be released from all liability what- 
soever. It is by DO means clear that there 
was in the decision of the Courts in the 
suit upon the original mortgage any such 
intention. It may be that the Courts trying 
a mortgage suit may think it equitable 
that if one property is sufilciently valuable 
to satisfy the mortgage, the sale of other 
properties should be avoided, but a direction 
to this effect is not necessarily a decision 
that all claims to contribution as between 
the various mortgagors will hereafter be 
barred. If the Transfer of Property Act be 
alone considered, the only oircumstanoe 
justifying the release of properties covered 
by a mortgage from bearing each its share 
of the liability under the mortgage, is that 
as between the parties to the mortgage 
there has been a contract to the contrary. 
We doubt very much whether a Court 
trying the suit on the mortgage could 
enter into any queslion of liability to con- 
tribution in the event of one of those pro- 
perties being in the end called upon to 
bear the whole burden. Tbe case cited by 
the learned Judge, Satya Eripal Bandopadhya 
V. Gopi Kishore Mandul ( 1 ), is based upon 
entirely different oiroumstanoes. The learn- 
ed Judges were of opinion that in the 
litigation upon the mortgage itself the parties 
had by arrangement allowed the whole 
liability to rest on one property in the 
event of that property being able to bear 
the whole burden. There was certainly 
nothing in the nature of an agreement in 
tbe litigation upon the mortgage in tbe 
case before ns. We must, therefore, remand 
this case for retrial. It has been dismissed 
on »he preliminary issne, and we do not 
think that the reasons given for that dis- 
missal were correct. At tbe same lime we 
do not wish to fetter any Divisional Bench 
before whom this case may come hereafter, 
by any detailed expression of our views 
upon the law, and would say only that 
before it can be held that the properties 
have been released from all liability to 



(1) 0 C. w. N. 583. 
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oostribute, there must at least be in the 
previous prooeediogs an indioation of an 
intention in the mind of the Gonrt to 
release them from snob liability. The Court 
of 6rst instance will primarily be reciuired 
to ascertain wbat was the value of each of 
the properties mortgaged at the ime of 
the mortgage transaction. It will then 
ascertain wbat sum was paid by whom to 
satisfy the mortgage and will call upon the 
various properties to contribute in propor* 
tion to the values ascertained, unless it 
be found that there was an agreement to 
thtf contrary, or a clear decision in previous 
litigation to the contrary, or other equitable 
reasons for releasing them from liability. 

The decree made by the District Court 
is set aside and the case remanded for 
retrial. 

The appellants are entitled to a refund 
of the Court'fee paid on this appeal. 

Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decbse No. 1533 

OP 1917. 

February 27, 1919, 

Frwewt:— Mr. Justice Walmeley and Mr. 

Justice Newbould. 

MURALI DEAR ADITYA— Plaintiff— 

Appellant 

versus 

THAKUR DAS MONDAL — Defendant — 

Respondent. 

Limitativn Act (IX of 1908^, Sch. I, Art. J21 — 
yaic under Bengal Act XI of lfi59—Auction‘pureha6er, 
miit by, to avoid under-tenure — Limitation, commence- 
ment of — Burden of proof — Civil Frocedure Code 
(Act V of i908j, 8. 99, O, XLI, r, 27 — Appeal — 
Additional evidence, admission of — Reasons, failure 
to record, effect of — Record of Rights — Presumption 
of correctness — Both parties repudiating entry, effect of. 

Where in a suit brought by the auction-pur- 
chaser of an estate at a sale under Bengal Act XI 
of 1869 to avoid an under-tenure, the defendant 
raises the plea that the suit is baired under Article 
J2l of the Limitation Act, the plaintiff should 
pi'oducc evidence to show when, as a matter of 
fact, the sale became final and conclusive, [p. 61, 
col. 

Where in sucli a suit the plaintiff was partially 
buccessful in the Court of lirst instance and the 
ilol'cndant prefei-red an appeal and in the Appellate 
Court produced a robakari (a public document; to 
kIiow when the sale became final and conclusive and 
ihc Appellate Court accepted the document but 
recorded no reasons for doing so: 


Held, that the Appellate Court was right in admit- 
ting this additional evidence in the appellate stage, 
and that its omission to record reasons was an irregu- 
larity which was cured by section 99, Civil 
Procedure Code. [p. 61, col. 2.] 

Where both the plaintiff and the defendant in 
a suit repudiate an entry in the Becord of Bights, 
the presumption arising from the Becord of Rights 
may be held to have been rebutted, [p. 62, ooL l.j 

Appeal against tbe decree of tbe Addi- 
tional Disiriot Judge, Midnapore, dated tbe 
I4tb April 1917, reversing that of tbe 
Mnnsif, let Coart at that place, dated tbe 
let of February 1915. 

FACTS appear from tbe judgment. 

Dr. Duarhanath Mitier (with him Baba M, 

N. Banerjee for Babu Bebendra Nath MondaZ), 
for tbe Appellant. — The plaintiff was a 
purchaser at a sale for arrears of Govern- 
ment revenue. This suit is for khas 
possession or assessment of rent. Tbe most 
important defence raised by tbe defendant 
was that the plaintiS’s suit was barred 
by limitation. He further said that be 
was not a tenant of tbe land in dispute. 
The learned Judge has wrongly admitted 
additional evidence. This is against the 
provisions of Order XLI, rule 27, Civil Pro- 
cedure Code. Moreover, it has prejudiced 
tbe plaintiff. Further no reasons are given 
as to why tbe rubakari was ordered to 
be filed. The Judge says only: ‘Let the 
dooument be kept with tbe record’. There 
was no occasion for accepting additional 
evidence. See Kessotoji hsur v. Great Indian 
Peninsula Railway Company (1). The Judge 
must be satisfied that there are reasons 
for tbe reception of additional evidence. 
See Bepin Behari Saha v. Abdul Barik 
(2) as regards the question whether 
or not tbe Appellate Court ought to admit 
evidence. Again tbe Judge has not correctly 
applied the Article of tbe Limitation Act. 
Under Article 121 the suit has to be 
instituted within 12 years from when the 
sale becomes final and conclusive; tbe suit, 
therefore, should not have been thrown out. 
The defendant was regarded as a tenant 
under tbe plaintiff, so tbe former cannot 
raise tbe plea of limitation against bis 
landlord. A tenant cannot claim prescription 
against bis landlord. 

(I, 31 li. 381: 9Bom. L. R. 671; 11 0. W. N. 721; 
6 0. L. J. 6; 4 A. L. J. 461; 17 M. L. J. 347; 34 I. A. 
115: 2 M. L. T. 435. 

(2) 35 lud. Cos. 613; 24 0. L. J. 416 at p. 447; 21 

O. W. N.30j 44 C. 950. 
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Baba Bipin Behari ( with him Babas 

Peary Mohan Ohatteriee and B. B, Mukerjee), 
for the Respondent. — This sait is mainly 
one for ejectment on the grouai that 
there is no relationship of landlord and 
tdoant and that the defendant was never 
plaintiff’s tenant. The plaintiff mast 
establish title to the land. He did not 
even pat in his title deed. If we oonoede 
that Article 121 was applicable, was not 
the plaintiff bound to show when the sale 
became final and oonolasiveP As regards the 
admission of the robdkari^ it is not a 
private dooament. Even here before yoar 
Lordships I ooald have asked yoa to admit 
it in evidence to show the date of plaint- 
iff’s purchase. As regards the omission to 
assign any reason, it is a mere irregularity 
which does not affect the merits of the 
case, and section 99, Civil Procedure Code, 
covers such a case. 

Dr. Dwarkanath Milter replied. 

JUDGMENT. 

Walmsley, J. — The plaintiff brought the 
suit from which the appeal arises to eject 
the defendant or, in the alternative, to have 
an assessment of fair rent in respect of 
the land held by the defendant, and the 
basis of his claim was a purchase made 
under the provisions of Act Xt of 1859. 
The defendant raised various defences, one 
being that the suit was barred by limita- 
tion, another, that the defendant was not 
a tenant of the land under the plaintiff 
and that, therefore, the plaintiff was not 
entitled to either remedy. The first Court 
dismissed the suit so far as the prayer 
for ejectment was concerned but gave the 
plaintiff a decree for fair rent, holding 
that the suit was not barred by limitation 
and that the defendant was a tenant 
under the plaintiff. This decision was 
reversed by the learned District Judge 
on appeal and so far as the matter of 
limitation was concerned, the Judge proceeded 
upon a document which was put in by 
the defendant, then appellant, on the date 
on which the arguments were heard. He 
further held that the presumption arising 
from the Record of Rights had been rebutted. 
The arguments which were advanced in 
support of the plaintiff's appeal to this 
Court are as follows, Pirst of all it is 
stated that the admission of the rohakauri 
relating to the sale is opposed to the 


provisions of Order XLI, rule 27, and, 
secondlvt that the admission has prejudiced 
the plaintiff because the dooament was 
admitted at a late stage of the case and 
he bad no opportunity of adducing evidence 
to show that the sale became final upon 
some date other than the date mentioned 
by the learned Judge. The third point 
is that having regard to the entry in 
the Record of Rights dated 1911 where 
the defendant is shown as tenant under the 
plaintiff, no question of limitation can arise. 
Now with regard to the admission of the 
ruabakari it appears to me that the learned 
Judge was quite correct in allowing this 
additional evidence to be produced. The 
suit by the plaintiff as an auction-purchaser 
is governed by Article 121 of the Indian 
Limitation Act and I think that when the 
defendant raised a plea that the suit was 
not brought within 12 years from the date 
when the sale had become final and con- 
clusive, the plaintiff should have produced 
evidence to show when as a matter of fact 
the sale did become final and conclusive, 
and it was not enough for him to produce 
an extract from the Collectorate Register 
to show the registration of his name as a 
proprietor of the land in suit. The Judge, 
however, made an error in not complying 
with the second part of rule 27, which 
requires that the reasons for admitting 
evidence in the Appellate Court must be 
given in writing. All that he said is that 
it was to be filed with the record. I think, 
however, that the provisions of section 99 
of the Civil Procedure Code cover snob a 
case. There is no substance in the plaint- 
iff’s suggestion that he was prejudised 
by this admission, because obviously, as 
he was an auction-purchaser, he must 
have known if there were any proceedings 
before the Commissioner which would have 
deferred the date when the sale became 
final, and, therefore, the irregularity cannot 
be said to affect the merits of the case. 
That disposes of the argument with regard 
to the additional evidence and the question 
of limitation based on Article 121. 

It is urged, however, that the entry in 
the Record of Rights made in 1911 absolves 
the plaintiff from the necessity of bring- 
ing his suit within 12 years from the 
date of the purchase, on the ground that 
the defendant was then regarded as a tenant 
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under tbe plaintiS and be cantiot raise a 
plea of limitation against bis landlord. 
Tbe view taken by the learned Judge is 
that tbe presumption arising from tbe 
Record of Rights has been rebutted and this 
view appears to me to be oorreot. It is 
pointed out to us on behalf of the respond- 
ent that in tbe plaint tbe plaintiff has 
alleged that there was no relationship of 
landlord and tenant and that tbe defend- 
ant bad taken forcible possession of tbe 
land in suit and bad never paid rent. The 
defendant on tbe other band in bis written 
statement said that be was never in posses- 
sion of tbe land as tenant under tbe plaint- 
iff, When both sides repudiated tbe entry 
in the Record of Rights. I fail to see bow 
it can be said that the presumption bad 
not been rebutted. 

In my opinion this argument fails also, 
and that being so, tbe appeal fails and 
must be dismissed with costs. 

Newborld, J. — I agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Fjkst Civil Appeal No. 217 of 1916. 

April 23. 1919. 

Prei-eni Justice Sir P. C. Banerji, Kt,, 
and Mr. Justice Piggott. 

RAM KHELAWAN and another — 
Plaintiffs — Appellants 
versus 

RAM NARES SINGH and otbeus — 
Defendants — Respondents. 

Hindu Law — Mortgage — Intercsi. high ;u(c of— 
Ncccseitg-'Burdcn of proof. 

It is incumbent vji)on u mortgagee suing to 
enforce his mortgage to prove not only tho, 
existence of family necessity, but that there was 
necessity for borrowing at an onerous rale of 
ntercst. [p. 02, col. 2.] 

Where, therefore, a inoiLgagc deed provided fi>r 
tlio ijaymQ'ut of interest at 24 per cejit. ijeranmim 
and compound interest with lialf yearly rests, 
and the mortgagee failed to prove that there was 
any necessity for borrowing at such high rate of 
interest and the Court reduced the rate of interest 
to lb per cent, siinide interest, and Jinding that 
lit this rate tlie luorlgageo had been repaid an 
amount sutlicient to caver the principal and interest, 
it disiniseed tho .‘;uit: 

that tho suit was rightly dismissed, [p. 53, 
col. I j . 


First appeal from tbe decree of the 
Subordinate Judge, Gorakhpur, dated tbe 
4th of April 1916. 

Dr. T. B. iSapr« and Mr. Iswar Saran^ for 
tbe Appellants 

Mr, U. S, Bajpai for Mr. P. L. Banerji, for 
tbe Respondents. 

JUDGMENT. —This appeal arises out of 
a suit for enforcement of a mortgage, dated 
the 27th of August 1900. Tbe plaintiffs 
are tbe legal representatives of tbe mort- 
gagees and some of tbe defendants are 
mortgagors and the rest are tbe legal re- 
presentatives of tbe other mortgagors. Tbe 
principal amount secured was Rs. 900. 
Interest wa.s payable at the rate of 24 
per cent, per annum and compound interest 
with half yearly rests. Tbe amount claimed 
is Rs. 6,745-4 0, after giving credit for 
Rs. 2,600 admitted to have been received. 
Some of tbe defendants denied tbe mort- 
gage and also asserted that there was no 
family necessity for incurring the loan. 
Tbe Court below has found that the loan 
was incurred for payment of past debts 
secured on family property, but it was of 
opinion tbat tbe plaintiffs bad failed to 
prove tbat there was any necessity for 
borrowing money at the high rate of 
interest provided for in tbe mortgage. It 
accordingly reduced tbe rate of interest 
to simple interest at 18 per cent, per annum 
and, 6ndiug tbat tbe amount paid back 
to the plaintiffs was sufficient to cover the 
principal and interest at tbe rate above 
mentioned, dismissed tbe suit. The plaint- 
iffs have preferred this appeal. The only 
oontentiou raised on their behalf relates 
to tbe question of necessity for borrowing 
the money at tbe high rate of interest 
mentioned in tbe mortgage deed. It has 
been held by their Lordships of the Privy 
Counoil, and tbeir decision has been followed 
in this Court, tbat a mortgagee must not 
only prove the existence of family neces- 
sity but be must also prove tbat there 
was necessity for borrowing at an onerous 
rate of interest. Tbe latest pronouncement of 
their Lordships of the Privy Council is 
contained in their judgment in Nawah 
Nazir Begam v. Bao Raghunath (1) 
in the following terms: — “It is incumbent 

(1) 50 Iml. Cas 124; 17 A. L. J. 691} 36 M. L. J. 
621 (V. C.). 
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on those who support a mortgago made 
by the manager of a joint Hindu family 
to show not only that there was necessity 
to borrow but that it was not unreason- 
able to borrow at some such high rate 
and upon such terms, and if it is not 
shown, that there was necessity to borrow 
at the rate and upon the terms contained 
in the mortgage that rate and those terms 
cannot stand,” 

This judgment was delivered on the loth 
of February last and does not appear to 
have been reported. Their Lordships 
adhered to the view expressed by them in 
Burro ^ath Bai Ohou'dhn v. Bandhir 
Singh (2) and approved of the decision of 
this Court in Band Ram v. Bhupal Singh 
(3). It is true that no evidence was given 
on the point by either party in this case, 
bat as their Lordships observed in the 
case to which we have referred, the thing 
spoke for itself.” There can be no doubt 
that the rate of interest agreed upon by 
the manager of the family was inordinately 
high. The property was amply sufficient 
to secure repayment of Rs. 903 with reason- 
able interest and the fact that the 
plaintiffs seek to recover more than 
Rs. 6,000 by sale of the mortgaged property, 
is sufficient to show that the security was 
ample. Under these oiroumstanoes we think 
the learned Subordinate Judge was right 
in reducing the rate of interest to simple 
interest at Rs. 18 per cent, per annum. Allow- 
ing interest at that rate, the plaintiffs have 
not only recovered from the defendants the 
principal amount but also interest at that 
rate. The suit was, therefore, rightly dis- 
missed and we dismiss this appeal with costs, 
iuoluding in this Court fees on the higher 
scale. 

Appeal dismissed. 

(^) IS I. A. 1; 16 C. nil (P. C.): 5 Sar- 1*. C. J. 04-3. 
16 [ncl. Jur. 9 Tml. Dec. (n. s ) 207. 

13 Infl. Gas. 5; 31 A. 126; 8 A. L J. 1291. 
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MADRAS HIGH COURT, 

Civil Revision PfiiiriON No. 81 of 1913. 

February 3, 1919. 

Present: — Mr. Justice Kumaraswami 

Sastri. 

RLTHAMALlSERVAl and another— 
Plaintiffs —Petitioners 

versus 

RAMASAMI SERVAI and another— 
Defendants — Respondents, 

Civil Procedure Code (Act V of 19083, Sch. II, 

pain. 20 Aicard dissolving marriage a»id directing 

payinenf of money hy one of the parties— Applica. 
tion to file axoard to enforce payment oj money- 
jurisdiction of Small Cause Court— *Su.hject.7natter 
of aioardf meayiing of— Irregularities in procedure of 

arbitrators, ivaiverof, bfj parties. 

A Small Cause Court has no jurisdiction to tile 
an award under Schedule II, paragraph 20, Civil Pro. 
cedure Code, which, though it directs payment of 
money ■vviMiin the pecuniary limits of its jurisdiction, 
goes on to declare the dissolution of marriage between 

the parties [p. col. 1.] , , , 

The jurisdiction of a Court to file an award depends 
on the reliefs awarded by the award. It is not open to 
a party to confer jurisdiction on a Court by asking 
for only one relief granted by the award and 
n-etting the award filed under paragraph 20, where 
The other reliefs granted are beyond the competence 

of the Court, [p, 54-, col. 2.] 

ilohesh ChoTidra Kundu v. Ainar Chand Kxtn. 
du, 22 Ind. Cas. 793; 18C. W. X. 867, 19 C. L. J. 
260 and lUtghavendra Ayyaji Desai v. Gururao 
Jiaghavendra Desai, 19 Ind. Cas. 882; 37 B. 442; 15 
Bom. L. R. 362, explained. , 

The expression ‘subject-matter of the award lu the 
paragraph means the whole matter dealt with and 
decreed by the award, and not any particular portion 
which affects any particular party, [p. 54, col. 1.] 

Irregularities in the procedure adopted by an 
arbitrator may be waived by the parties, provided 
they know of the irregularities and waive them 
with such knowledge, [p. 64, col. 2.j 

Petition, undor section 2 3 of Act IX of 
lh87, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge. Ramnad at Madura, in Small Cause 
Suit No. 198 of 1917. 

Mr. K. Bashyam Iyengar, for the Petitioners. 

One of the relief-^ granted by the award 

was that 2nd defendant should pay a oertain 
amount to the 2nd plaintiff. That portion 
of the award is enforceable by the Small 
Cause Court. The plaintiffs only want that 
relief. The fact that the other reliefs 
awarded are beyond the competence of 
the Court does not disentitle the plaintiffs 
from having the award filed. 

Mr. /C. .4. Ba)ah Aiy-ir, fop the Flespond- 
pijtj,._\Vheii it is sought tu file the award 
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under para. 20, Sohednle II, Civil Procedure 
Code, the question will turn on the jnrisdio- 
tion of the Court over the entire subject* 
matter of the award. A party cannot give 
jurisdiction by asking for enforcement of a 
partial relief which is within the pecuniary 
jurisdiction of the Court. The action has 
been misconceived. If the suit was to enforce 
the payment of the amount decided by the 
arbitrators without seeking to file the 
award in Court, the Court might have 
jurisdiction. 

JUDGMENT.— It is clear from the plaint 
that the suit is to file the award under sec- 
tion 20 of Ihe Second Sohednle to the 
Civil Procedure Code and to direct pay* 
ment of the money decided by the arbi- 
trators as payable to the plaintifE by the 
defendants. The Subordinate Judge has 
in his judgment refused to file the award. 

The award, after directing the defend- 
ants to pay plaintiffs Rs. 427-1 7 with 
interest at 6 per cent, per annum, declares 
the dissolution of the marriage between the 
2nd plaintiff and the 2nd defendant. The 
arbitrators decide that the marriage bet- 
ween the parties has been dissolved pur- 
suant to the custom in vogue amongst 
the members of the caste and state that 

henceforth there shall be no manner 
of connection between the 2nd plaintiff 
and 2nd defendant'* and that “as eanotiored 
by the custom of the caste each party 
shall be at liberty to marry according to 
his or her pleasure.” 

I do not think the Small Cause Court 
has jurisdiction to file an award which, 
though it directs payment of money within 
the pecuniary limits of its jurisdiction, g(ee 
on to declare the dissolution of marriage 
between the parties. Section 20 of the 
Second Schedule to the Civil Procedure Code 
directs the filing of the award in any Court 
“having jurisdiction over the subject-matter 
of the award.” By “subject matter of 
the award** I think is meant the whole 
matter dealt with and decreed by the 
award, and not any particular portion 
which affects any particular party. The 
jurisdiction of the Court will depend upon 
the reliefs awarded by the award. Mohcbh 
Chandra Kundu v. Amar Chandra Eundu 

(1) and Raghavendra Ayyaji hesai v. Quru’ 

(1) 22 Irid. Cas. 793; 18 O. W- N. 807; 19 0. L J 
200 


rao Raghavendra Desai (2) referred to by 
tbe Subordinate Judge do not decide that it 
is open to a party to confer jurisdiction on 
a Court by asking for only one relief 
granted by tbe award and getting the 
award filed under section 20, though the 
other reliefs granted are beyond the com- 
petence of the Court. If tbe suit was simp- 
ly a suit for a decree in respect cf the 
amount decided by tbe arbitrators with* 
out any prayer to file the award under 
section 20, tbe jurisdiction of tbe Court 
will no doubt depend on tbe amount award- 
ed without reference to the subject-matter 
of the original dispute but when it is 
sought to file tbe whole award under 
section 20, the reliefs granted by tbe ar- 
bitrators must govern jurisdiction. 

On tbe merits, the Subordinate Judge 
has failed to note that it was open to 
the parties to waive any error in the 
procedure adopted by the arbitrators and 
to see how far tbe fact that the parties 
supplied tbe stamp paper for the award (see 
Exhibit C) and did not object to evidence 
recorded by one arbitrator in tbe absence 
of others being refeired toby them would 
cure tbe defect noted by the Judge. That 
irregularities might be waived is clear 
from Manindra Nath Mandal v. Mohanunda 
Roy (3) and Moseley v. Simpson (4); it must 
of oourfe be shown that the parties knew 
of tbe irregularities and waived them with 
such knowledge. 

# « « « * 

I direct that tbe application to file tbe 
award be returned by the lower Court 
to be presented to tbe proper Court. I 
make no order as to costs. 

M. c. P. 

Order accordingly, 

(2) 19 Ind. Cas. 882; 97 B. 442; 15 Bom. L. It. 
362. 

( 3 ) 13 Ind. Caa. 161; 16 C. L. J. 360. 

(4) ( 1673) 16 Eq. 226; 42 L. J. Ch. 739; 28 L. T. 727 
21 W. R. 694. 
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RAH OHANDIR SARUP V. UAZHAR HUSSAIN. 

ALLAHABAD HIGH COURT. 

First Appbal from Order No. 160 

OF 1918. 

May 7, 1919. 

"Present Mr. Justice Walsh and 
Mr. Jnstioe Stuart. 

L. RAM CHANDER SARUP— Applicant 

— Appellant 
versus 

JlfW.iMAZHAR HUSSAIN (Receiver) 

AND OTHERS — OPPOSITE PARTY— RESPONDENTS. 

FroviTicial Insolvency Act (III of 1907^^, s. 24 — 
Jurisdiction of Insolvency Court to correct errors — 
Ctvil Procedure Code (Act V of 1908^, s. 152, 
applicahility of — Mistakes of 'parties, whether can he 
rectified. 

An Insolvency Court has the same jnrisdiction 
that the ordinary Courts of law possess under the 
Civil Procedure Code to correct any mistake 
either of a clerk or of the parties themselves upon 
a question of fact, when a mistake is established, 
[p. 65, col. 1.] 

Where a creditor in insolvency proceedings has 
exhausted all the remedies open to him for 
rectifying an error, the Insolvency Court becomes 
Junctus ofiicio and has no jurisdiction to entertain 
an application under section 24 of the Provincial 
Insolvency Act. [p. 55, col. 2.] 

Section 152 of the Code of Civil Procedure is 
conBned to the correction of clerical errors made 
by the Court itself, and has no concern with tho 
mistakes of parties, [p. 56, 'col. 1.] 

First appeal from the order of the 1st 
Additional Judge, Aligarh, dated the 
31st July 1918. 

Mr. Nihal Ohand, for the Appellant. 

Mr. Panna Lai, for the Respondents. 

JUDGMENT.— This is a plain ease. The 
question arises as to whether the present 
appellant is now in a position under 
the law to establish what he olaims to be 
the true amount of his debt, namely, 
some Rs. 6,000 odd. It was stated originally 
at about that amount by the debtor. In 
1913, the oreditor himself, who ought to 
know better than anybody else, stated 
the amount at Hs. 3,418 odd and supported 
that olaim by affidavit, at which amount 
it was allowed. He now says that it was 
a mistake. 

No doubt the Insolvenoy Court has the 
same jurisdiotion that the ordinary Courts 
of law possess under the Civil Procedure 
Code to oorreot any mistake either of 
a olerk or of the parties themselves 
upon a question of faot, when a mis< 
take is established. It would appear 
that this oreditor took three years or a 
little less to discover this serious error. 


But having discovered it, he applied to th® 
Insolvenoy Court to rectify the amount o^ 
his debt in the Schedule. Whether with* 
out extending the 21 days which is given 
for such applications by the Act, the 
Court could entertain the application itself 
on proper grounds after being saiisded 
that there had been a genuine oversight 
and that it had only just been discovered, 
does not now matter, because the Court 
of Insolvenoy entertained the application 
and on the 19th of May 1916 made a 
formal order upon the creditor’s application 
that the amount of the debt should be 
entered as Rs. 3,418 odd, the amount which 
appeared to the Court to be oorreot accord- 
ing to the creditor’s sworn statement. 
That decision or order may have been right, 
or may have been wrong. We are not now 
considering the merits. It was clearly subject 
to appeal if it was wrong. An application 
was made to review it. That application for 
review was rejected. All the creditor’s 
remedies for rectifying any error, if there 
was an error, being thus exhausted, the 
order of the 19th of May 1916 became 
final and binding upon him and, according 
to a decision of this Court, binding also 
upon any other Court in which the matter 
might happen thereafter to be litigated. 
It was a final decision upon the merits 
and no Court has jurisdiction to re open 
it. The present application was made 
to the same Court, although presided over 
by a different Judge, on the 3rd of Decem- 
ber 1917, nearly two years after the 
decision on the merits and more than 
four years after the original. The application 
appears to have been based upon section 24 
of the Insolvenoy Act and also on section 
152 of the Civil Procedure Code. So far 
as section 24 of the Insolvenoy Act is 
concerned, the Court has no jurisdiotion to 
entertain the matter at all, It had already 
decided it once and was functus officio. 
Under that section the application was 
properly rejected. 

Section 152 seems to have been called 
into play upon the suggestion that the 
original error was a clerical error which 
required amendment. That, however, in the 
first place begs the question, because the Court 
by its order of the year 1916 had decided 
that it was not a mistake, but in the second 
place it could not in any event have been a 
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mistake of the Court; the mistake \Tas that 
of the creditor. Seotioc 152 deals with 
amendments of olerioal errors in orders or 
decrees of the Court itself whiofa are drawn 
up not properly representing what the 
Court decides. The matter did not clearly 
come under section 152, Code of Civil XVoce* 
dure. There was obviously no remedy open 
to the creditor at all. The application was 
wholly misconceived. This appeal must be 
dismissed with costs on the higher scale. 

Appeal dismissed. 


PATNA HIGH COURT. 

(Secord Civil Appeal No. 358 of 1918. 

April 25. 1919. 

freseni: — Mr. Justice Roe and Mr. Justice 

Coutts. 

SHEO PRASAD MANDER— 

DePENDAM— AFPELLA^T 
versus 

BATESWAR MAHTON and otaers— 
Plaintiffs — Respondent*-, 

Civil Procedure Code ('Act V of 1908J, s. H— - 
Bea judicata— XajictZorcZ and tenant— Rent suit — Rate 
oj rent, whether res judicata. 

The gener.al rule of law is tliat a decision in u 
previous rent suit as to the amount of rent 
annually payable does not o])erate as res judicata 
in a suit for the rent of subsequent 3’ears, altliough 
it Jfjaj’ give rise to a piosumptiou that the rent 
remains the same. This rule does not, however, 
apply wliero tlie suit is based on a contract 
between the parties and the (juestion of the rate 
of rent under the contract >sas a point in issue 
in the jirovious suit. [p. 56, col. 2.] 

Appeal from a decision of the District 
Judge, Bhagalpore. 

Mr, Lalit Mohan Ghosh, for the Apfel» 
lant. 

Mr. I.Qchmi Isaraiu Singhs fer the Re- 
spondects. 

JUDGMENT— This sccor.d appeal aiifcs 
out of K fuit fer airears cf itrt fer lie 
years 1320 to 1S2.3 in respect cf 48 
bf'ghus aid 5 coftahs cf lard. This lard 
was crigirally held ly the defendant 
and others as cooDparoy tenatits They 
esecuted a moitgege with pcsEcsfion in 
^a^cu^ <f tie plaintiffs for a fcm (f 
Re. 1,C(0 II d lie p ainliffs took pogiefciicn. 
SnlgequfcLtly in 1909 the defendants (ock a 


lease cf the same laud, patta and kahuliyat 
being exchanged. The terms of the lea$e 
were that the defendants were to pay 70 
maunds of wheat, value Rs. 225, to the 
plaintiffs as lent. The plaintiffs have 
accordingly sued at this rate. The suit was 
decreed in the Court of 6rst instance and 
in the lower Appellate Court and against 
this decree the defendants ha?e made this 
second appeal to this Court. 

The principal argument adduced on behalf 
of the defendants, or rather the single 
defendant who has contested the suit, is 
that the rent 6xed in the lease was a money 
rent not aproduce rent— and that consequently 
the defendants are entitled to the bene6t 
of section 48 of the Bengal Tenancy Act. 

In the Court of Bret instance it was 
held by the learned Sohordinate Judge 
that the defendants are not under-raiyats 
and that consequently section 48 of the 
Bengal Tenancy Act did not apply. The 
learned District Judge on appeal, however, 
found that (he defendants were under- 
raiyats and that they would have been 
entitled to the hene6t of the section except 
for the fact that the rent was a produce 
rent and not a money rent. 

We have examined (he kahuliyat and 
are of opinion that the rent is a produce 
rent and not a money rent. It would, 
therefore, be immaterial whether the defend- 
ants are raiyats or under raiyais. But 
whatever he the tiue effect of the kahuliyat, 
the plaintiffs are entitled to succeed. It 
appears that in 1912 they instituted a 
suit against these defendants for the rent 
of 1318 and 1319, at the rate at which 
they now claim, and obtained a 
decree. The general role of law is that a 
decision in a previou.^ rent suit as to the 
amount of rent annually payable does not 
operate as res judicata in a suit for the 
rent of subsequent years, although it may 
give lise to a presumption that the rent 
remains the same, but this rule does not 
apply to a case cf the kind now before 
us. The present suit is one based on a 
contiaot between the parties and the ques- 
tion of the rate of rent under the con- 
tract was a point in issue in the previous 
suit. That suit was between ite same par- 
ties, the mailers in dispute were decided 
by a Ccurt of competent jurisdiction and it is 
not now ojen to the parties to le agitato 
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(hem. This was the view taken in Rajendra 
Nath Ohose v. Tarangini Dasi (1) and it baa 
been followed in a Ions: aeries of decisions. 
In this Coart we may refer to the deci> 
sion in Mugammat Zalikha Bibi v. Mahant 
'Krishna Dayal Qir (2). It is true that 
there is a subseqaent decision of this Coait^ 
Bansray Lai v. Moti Lai (3) — which might 
appear, at first sight, to conflict with the 
decisions we have referred to, but the case 
was an entirely different one and we do 
not find that the principle which is laid 
down in Rajendra Nath Qhose v. Tarangini 
Dasi (1) was dissented from. The case was 
a very pecaliar one. The plaintifl was 
forced by the Court against his will to 
include certain plots in his plaint; be pro> 
tested and stated that be intended subso" 
quently to bring an action on this ground. 
It was held that the principle of estoppel 
in snch a case would not apply. It is clear, 
therefore, that this was au entirely different 
case which has no bearing on the case now 
before us. We dismiss this appeal with costs. 

Appeal dismissed, 

(1) 1 C. L. J. 245^. 

(2) 41 Ind. Cas. TTS; 2 P. L. W. 146. 

(3) 42 Ind. Cas. 425; 3 P. L. W. 360; (1918) Pat. 21. 


MADRAS HIGH COURT. 

SecOwd Civil Appeal No. ICOO op 1917. 

January 10, 1919. 

Pregenti^Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

AMMANI AMMAL — Defendant No. 1 — • 

Appellant 

uersws 

RAMASWAMI NAIDU and others — 
PLkiNriPF AND Defendants Nos. 2 
TO 5 — Respondents. 

Vendor and purchaser—^A-^sertion of non-rxisfent 
title bij vendor — Suit for pos.^esv/on hy true owner 
—-Right of purchaaer to re-i>nhiirt>cinent of i^imple and 
7nortg<tge debtn paid by hint and bindiny on real 
owner— Efjuity — Mortgage — Snhroyat ion — Cancellation 
of stale-deed, -whether necessary rclitf— Specific Relief 
Act (I of 1877^, 39, 41— .-Icf (IX of 1^12), 

as. 69, 70. 

Where property is sold by a person having no 
title to it, and the true owner or any one deriving 
title from him afterwards sues to recover posses- 
sion, tho purchaser is not entitled to bo rc-imbiirsed 
for tho simple debts of the true owner wliich ho 
has paid out of tho sale consideration, Iioforo 
surrendering tho property. [p. 59, col. 2; p. 62, col. l.j 

Tho ri^ht cannot be supported either on the 


geuoral principles of equity or under the statutory 
provision contained in section 41 of the SpeciBc 
Relief Act and the Court will not make an order 
for compensation where the property has been gold 
by a stranger as his own property, oven though tho 
true owner has benefited thereby, [p. 61, cols. 1 k 2.] 

Sahapathy Chetty v. Ponntisawsny Chetty, 28 Ind. 
Cas. 365, AndiisuUa. Mndali v. Alamalammal, .36 
Ind. Cas. 365; (1916) 2 M. W. N. 115; 4 L. W. 126, 
Bijruj Nopani v. Sreemutty Pura Snndary Dasee, 
24 Ind. Cas. 296; 42 C. 66, 2? M. L. J. 9.3; 1 L. W. 
555; 18 C. W. N. 1313; (1014) M. W. N. 679; 16 M. 
L. T. 338; 12 A. L.J. 1185; 16 Bom. X. R. 796; 20 
C. L. J. 368: 41 I. A. 189 (P. C.), Mallacko'uvti Ragha- 
vayya v. Mallacheruvu Subbayya, 43 Ind. Cas. 903; 7 
L. W”. 124 and Mohori Bibee v. Dhannodas Ghose, 30 C. 
539 (P. C); 30 I. A. 114; 7 C. W. N. 441; 5 Bom. L, R. 
421; 8 Sar. P. C. J. 37*, explained anddistinguished. 

Where, however, the purchaser has released the 
property from a mortgage debt binding on it, he 
is entitled to be subrogated to the rights of the 
mortgagoo and to claim to be re-imbursed for the 
amount paid by him, before he can be directed to 
deliver tho property to the true owner. , [p. 69, col. 2; 
p. 60, col. 1.] 

In the suit by the real owner, the plaintiff need 
not pray for the cancellation of the document, [p. 
58, col. 2; p. 60, col. 2.3 

Where a person buys property in good faith and 
for the purpose of clearing a mortgage on that 
property pays money to tho vendor to be so applied 
then even if the vendor had no title, still as the 
mortgage was binding on the estate the vendee 
becomes an equitable assignee of the mortgagee, fp. 
62, col. 1.3 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tanjoro, in Appeal Suit No. 63 of 1916, 
preferred against the decree of the Court 
of the Additional District Munsif, Kumba- 
konam, in Original Suit No. 158 of 1914. 

This second appeal came on for bearing 
on the 12th and 13th September 1918. 

Mr. C, A, Seshagiri Sastri, for the 
Appellant. — The 1st defendant has paid 
simple and mortgage debts binding on 
the true owner, Abboy Naidu, and there- 
fore, on the plaintiff, his legatee. As 
regards the simple debts they were ad- 
mittedly binding on Abboy Naidu. The 
sale by his mother should be treated as 
having been effected as his guardian. The 
plaintiff has benefited by the payment 
of these deb‘ 9 . The purchaser, having 
purchased bona fide, is entitled to com- 
pensation before she can be asked to 
surrender the property. She oan support 
her claim under section 41 of the Specific 
Relief Act and on the general ptinolples 
of equity. See Sabapathy Chetty v PoJinn. 
sawniy Chetty (1), Aulimuli MubiU y, 

(1) 28 lud. Caa. 365. 
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Alamalammal (2), Bijraj Nopani v. Sreemutty 
Pura Sundary Dasee (3) and Mallacheruvu 
Baghavayya v. Mallacheruvu Subbayya (4). 

The olaim oan also be sapported on the 
analogy of the English dootrine of salvage. 

As regards the mortgage debt wbioh 
was disobarged by the Ist defendant, she 
stands on Brmer ground. She is entitled 
to be sabrogated to the rights of the mort- 
gagee. 

Mr. T. F. Muthu Krishnier, for the Re- 
spondents. — There is no obligation on plaint- 
iff to pay any oompensation to 1st de- 
fendant. Where the vendor has a partial 
title, the ease may be different, or where 
there is a representative oharaoter vested 
in him. Here the sale was by a person 
who had absolutely no title to the property. 

The English dootrine of salvage has no 
application to the present ease. 

Seotions 39 and 41 of the SpeoiBo Relief 
Aot do not apply. The plaintiff need not 
sue for the oanoellation of the sale-deed, 
as it was not ezeouted by him or any 
one from whom he derives title. 

There is no prinoiple of equity whiob 
requires the Court to award sompensation 
in a suit like the present, where the 
oonveyanoe was by a person who did 
not own the estate. See Ram Tuhul Sing 

V. Biseswar Lall Sahoo (5), where the 
Privy Oounoil lay down that it is not in 
every ease in whioh a man has benefited 
by the money of another that an 
obligation to repay that money arises. 

JUDGMENT. 

Sadasiva Aitar, J. — The Ist defendant is 
the appellant before os. The plaintiff 
brought a suit for possession of oertain 
properties whioh had been bequeathed to 
him by his elder brother Abboy Naidu 
(when the plaintiff was a minor) under a 
Will dated 4tb August 1901. The plaintiff’s 
mother, asserting a title in herself to the 
property, sold it to the let defendant in 
February 1904 under Ezhibit VI for a sum 
of Rs. 3.400. The title she asserted against 

U) 36 lud. CaH. 365; (1916) 2 M. W, N. 1 15; 4 L, \V. 
126. 

(3) 24 Tn«l. Can, :i96} 42 C. 56? 27 M. L. .T. 9.3? I L 

W. 55.-): ISC.W. N. 1313. (|ftl4> M. \V. V. 679; 16 
M. L. T. 338: 12 A. L. J. 1165; 16 Bom. L. R. 796; 
20 C. 1.- .T. 368; 41 I. A. 189 (P. 0.). 

(4) 43 lud. Cas. flns? 7 [.. W. I2t. 

(.'■.) 2 I. A 131 at p. 143; ir> B. h. R. 203? 23 W. R. 
305; 3Sur. P. r. J. 477 (P. C.). 


her deceased son Abboy Naidu (in whose 
name the title-deeds stood) and against 
Abboy Naidu’s brother and legatee, the 
minor plaintiff, was based upon her oontention 
that though the property was purohased 
in Abboy Naidu*8 name, Abboy Naidu was 
a benamtdar for herself (bis mother). The 
plaintiff, of oourse, denied that Abboy 
Naidu was a benamtdar for his mother and 
he sued upon his title derived from Abboy 
Naidu. He also prayed in his plaint for 
the oanoellation, if necessary, of the deed 
of February 1901 ezeouted by his mother. 
I might at onoe ssy that not only is no 
SQob oanoellation necessary but that the 
plaintiff has no legal oause of aobion to 
get the relief of the oanoellation of a 
document whioh was not ezeouted anl whioh 
does not even purport to have been ezeouted 
by himself or by anybody from whom be 
traces his title. The lower Appellate Court 
has found on the faots in the plaintiff’s favour 
and on bis title so found, given a deoree 
for him. 

The contentions argued before us in 
second appeal were that the plaintiff in 
any event shonld have been ordered to 
pay the amounts of the debts binding 
on Abboy Naidu and, therefore, on his 
legatee (the plaintiff) and paid by the 1st 
defendant as purchaser under Ezhibit V I 
before the plaintiff recovers the properties, 
secondly, that so far at least as a mortgage 
debt binding on the plaintiff was paid by 
her, she was entitled to be sabrogated to 
tbe rights of mortgagee and that the 
plaintiff ought to be made to pay the 
amounts due to her as such mortgagee 
by right of subrogation before recovering 
the properties. 

So far as tbe debts other than tbe 
mortgage debt are concerned, tbe learned 
Vakil for tbe appellant, Mr. Sesbagiri 
Sastri, put forward his oontention under 
three beads. The first bead may be for- 
mulated thus: though the plaintiff’s mother 
purported to ezeoute the deed in her 
own right alleging herself to be tbe sole 
owner, the let defendant as a &ona ^de 
purchaser for value is entitled to treat 
the sale deed as having been ezeouted by 
the plaintiff’s mother as his guardian and 
in that view, tbe plaintiff is boon 1 to 
re-imburse so much of the purchase money 
as went to disoharge the debts binding 
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upon the plaintiff. Having heard fall 
argoments, 1 do nob think that any ease 
qaoted on the appellant’s behalf aapports 
her oontention. On the other hand, the 
deoision of their Lordships of the Privy 
Oonnoil in Balwant Sivgh v. R» Clancy (6) 
direotly held that where a person who was 
the de jure manager of an undivided 
family purported to create a mortgage as 
if he was the fall owner denying the 
right of the junior member of the family, 
the alienee cannot under either the ordinary 
principles of equity or under the statutory 
provision (section 4l of the Specific Relief 
AoU claim to be reimbursed the portion 
of the consideration which went to discharge 
the debts binding on the junior member 
of the family. As regards the decisions of this 
Court in Sahapaihy Chetty 'v.Ponnusawmy Oheity 

(1) and Audimula Mudali v. Alamalammal 

(2) , the alienations were by a Hindu father 
who for certain purposes baa got all the 
powers of a full owner and in whom the 
interest of a full legal owner is vested for 
many purposes notwithstanding that be 
might have undivided sons. The decisions 
in those cases seem to have gone on the 
particular facts of those oases and the 
Court came to the oonolusion on the 
evidence that there was nothing to prevent 
the Court from holding that the father 
(alienor) intended also to make the disputed 
alienation in a capacity which would have 
given him an interest sufficient to affect 
the rights of his son also, and that in 
the case of a hona fide purchaser for value 
such an inference should, if possible, be 
drawn from the facts and circumstances 
of those particular cases. In this case it 
seems to me it is impossible on tbe evidence 
and on tbe pleadings to bold that the 
plaintiff’s mother could have intended to 
act in any other capacity than that of 
herself being tbe full owner. Further in 
those oases, the documents of alienation 
were not mere waste papers conveying no 
title or interest whatever in the property 
alienated as in this case, but did affect, 
at least, tbe part^ownership right of the 
alienor. In the case of Bijraj Nopani v. 
Brep.mutcy Pura Sundary Dasee {‘3) the doou* 

(6) 14 Ind. Cas. 629; 34 A. 296; 16 C. \V. N. 577; 
23 M. L. J. 18; 11 M. h. T. 344; (1912) M. W. N. 462; 
9 A. L. J. 609; 15 C. L. J. 475; 14 Bom. h. R. 422; 39 
I. A. 109 (P. C,). 


ment was executed (along with others) by a 
person who was the full legal owner, who bad 
the right to convey tbe full legal owner* 
ship and who intended to convey such full 
rights. It was under those circumstances 
held that the erroneous description of the 
origin and incidents of his title in the 
sale-deed did not prevent the alienee from 
obtaining a valid title to the rights of a 
full owner. 1 do not think that that case 
has any bearing upon the question we 
are now considering. As regards the 
English oases of salvage quoted by the 
appellant’s learned Vakil, they were cases 
where a person who was not the owner of 
goods paid freight and other similar charges 
and the Jury were held justified in estimating 
damages to allow such charges to be deducted 
in favour of tbe wrongdoer, where the 
plaintiff’s action was brought for damages 
in trover or where tbe defendant bad an 
option to return tlie goods or to pay 
damages. Those oases also have ro bearing 
on the queslion now under consideration. 
On tbe other hand there is a case in 
Nathu V. Balwahtrao (7) which is a direct 
authority on this point; and respectfully 
concurring in that deoision, 1 would hold 
that the 1st defendant baj no right to 
recover any sums which she paid to dis* 
charge Abboy Naidu’s debts and which were 
not charged upon any immoveable property. 
As stated by the Privy Council in Bam 
Tuhul Sing v. Bueswar Loll Sahoo (5) 
quoted in tbe above case: '*it is not in 
every case in which a man has benefited 
by tbe money of another that an obligation 
to repay that money arises. Tbe question 
is not to be determined by nice considerations 
of wbat may be fair or proper according to 
tbe highest morality. To support snob a suit, 
there must be an obligation, express or 
impltedf to repay,” 

Then we have left for consideration the 
other point based upon the allegation that 
tbe Ist defendant has released tbe property 
from the mortgage char(?e created by Abboy 
Naidu by payment of certain sums of money 
to tbe mortgagee. I think that if the 1st 
defendant in good faith purchased the pro- 
perty from the plaintiff s mother and a.s 
such purchaser felt herself bound to pay a 
mortgage charge created by the real owner. 


(7) 27 B. 390; 5 Bom. L. R. 301. 
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wbiob charge the plaintiff was himself under 
an obligation to meet, she is entitled to be 
snbrogated to the rights of the mortgagee in 
80 fares her money went to discharge that 
mortgage. I think I need refer only to the two 
decisions of this Court in Syamalarayudu v. 
Suhbarayniii (S) and Chama Swami v. Padala 
Anandu (9) in support of ihis proposition. 
The lower Courts, however, have not gone 
into that question, namely, whether the let 
defendant after her purchase paid any money 
to the mortgagee mentioned in Exhibit VI 
in payment of the mortgage dated 1 9th 
April 1899. Before 6nally disposing of this 
appeal it is, therefore, neoe'ssary to obtain a 
finding from the lower Appellate Court on 
the following issue on the evidence on record: 
Did the Ist defendant pay any amount to 
the mortgagee under the mortgage^deed of 
ld99 for the purpose of discharging the 
encumbrance on the plaint properties and 
if so, what are the amounts and dates of 
such payments? The finding will be submit* 
ted within four weeks from the date of the 
receipt of the records and ten days will be 
allowed for objections. 

Napieh, J.— I agree. 

The first point taken by the appellant is 
that we should not accept the finding of 
the lower Appellate Court that the plaintiff’s 
mother purported only to convey her own 
interest and totally ignored any interest in 
the plaintiff; and reliance is placed on the 
decision in Audimula Mudali v. Alamalammal 
(2), where the Court stated as follows: 'In 
our opinion Courts should incline to the 
view that the transferor alienated the pro- 
perty in the capacity most beneficial to the 
towa purchaser.” This doctrine may be 
properly applicable for the purpose of as- 
certaining on the evidence what the inten- 
tion of the transferor is, but where, as in a 
case like this, the transferor deliberately 
claimed that the person in whom tlie title 
stood was only a henamidar for her and that 
the property was her own absolute property, 
it is impossible to find any ambiguity and 
thereby give any scope for the application 
of this doctrine. We must deal with this 
case on the footing that a stranger having 
no interest in any property but making a 
claim against the titles which were vested 

(‘') ‘M M. 143; 7 Ind. Doo. (n. h.) 4r»7. 

{\)) 31 M. 43t*: 3 M. T.. T. 395; 18 .M. L. .1. 30G. 


in another parson sold that property to a 
third person It is now farther argued that 
as part of the proceeds of the purchase money 
went to discharge the debts which would 
have been binding on the vendor if the 
title had vested in her and were in fact 
debts which were binding on the true 
owner, the true owner cannot recover the 
property without making compensation for 
the discharge of those debts. Itia sought to 
support this proposition on two grounds: 
one, that it is covered by the language of 
the Specific Relief Act, eestions 39 and 41, 
the other that there is an equity which the 
Courts should apply. With regard to the 
claim under the Spsoifio Relief Act, reference 
to the chapter shows that this claim only 
arises in suits for cmcslUtion of instruments, 
section 41 being “On adjudging the cancel- 
lation of an iustrument, the Court may 
require the party to whom such relief is 
granted to make any compensation to the 
other which justios may require.” This is 
uudoubtedly an application of the Eugllsh 
doctrine of the Chancery Courts that be 
who seeks equity must do equity; and the 
first point we have to he satisfied on is 
whether there was any necessity for the 
plaintiff in this case to seek equity. As my 
learned brother pointed out, all that the 
plaintiff said in this suit was that if it was 
necessary to have the document cancelled 
the Court should doit To my mind it is 
clear that there is no necessity to have this 
document cancelled. The illustrations to 
section 39 indicate that it is only where a 
party cannot get his legal remedy without 
first having the document set aside that he 
comes within the section. This is a suit 
by the true owner to recover possession of 
the property. The title adverse to him is 
not one procured from him or from any 
one under whom he claims or from any 
one who purported to convey an interest of 
his. It seems tome, therefore, that there 
can bo no necessity for him to apply to 
have the document cancelled and further 
that the Court would have no jurisdiotion 
to do so. But it is urged on ns that in a 
case reported as M'jllacheruvu Raghavayya w* 
Mnllacheruvu Subbayya (4), where the suit 
was to recover possession of property, the 
Court held ihat they were empowered to 
give compensation under this section. The 
oase is Second Appeal No, 803 of 1910, . 



Vol. Ll] INDIAN OASIS. 61 

AUUANl AUMAL V, BAUASWAMl NAlDtT. 


In that case, however, the plaintiff 
who brought the sait to reoover the 
property himself eseoated a sale-deed 
of oertain lands to the 2nd defend^ 
ant jointly with his undivided brother, 
the 1st defendant. At the time of the oon* 
veyanoe he was a minor. The Court then 
oonsidered the question as to whether he 
represented be was of age and found that 
was not proved. So in that oase there was 
in existence a document from the true 
owner which on the face of it conveyed the 
property. In those ciroumstanoes, although 
the suit was one for recovery of property, 
the learned Judges thought that the docu« 
ment must be set aside 6rst and that there- 
fore the doctrine applied. It is, therefore, no 
authority for the contentions in this oase. 
I am, therefore, clearly of opinion that this 
doctrine does not apply. 

It is next argued that the equitable doc- 
trine entitles us to give relief, and reliance 
is placed on the oase of Mohori Bibee v. 
Bharmodas Qhose (10), a decision of the 
Privy Council. In that oase a minor 
had executed a mortgage in favour of one 
Brabmo Datt to secure the payment of 
Rs. 20,000. A suit was brought on the mort- 
gage. On the day the mortgage was execut- 
ed the minor signed a declaration that he 
was of age. Two months after the execution 
of this mortgage he by his mother as 
guardian brought a suit against the mort- 
gagee praying for a declaration that the 
mortgage was void and inoperative and 
that it should be delivered up and 
cancelled. Their Lordships of the Privy 
Council deal with the question as to whether 
compensation should be given under two 
beads, on which it was argued, viz,^ 
Speoiho Relief Act and the equitable right. 
Their Lordships appear to have recognised 
the possibility of the application of section 
41 of the Specific Relief Act to the case. 
But they say that the lower Courts saw 


no reason for ordering the return of the 
money and they themselves would not 
interfere. They then consider the application 
of the purely equitable doctrine and state 
the proposition, “it was also contended 
that one who seeks equity must do equity.** 
N^ow it must be noted that in this oase 


there was no question but that the plaintiff 
was seeking equity, namely, for directing the 
mortgage to be delivered up and cancelled. 
And then referring to the decision of the 
Court of Appeal in Thurston v, Nottingharn, 
Permanent Bene^t Building-Society (11), 
they quoted the language of Lord Justice 
Romer, which is as follows: “The short 
answer is that a Court of Equity cannot 
say that it is equitable to compel a person to 
pay any moneys iu respect of a transaction 
which, as against that person, the Legislature 
has declared to be void.” So that apart 
from the Statute they held that even where 
a minor has received a benefit under a void 
mortgage, he cannot be compelled by any 
principle of equity to give compensation. 
The fundamental doctrine was stated in the 
judgment of the Privy Council in a case which 
is quoted in Nathu v. Balwantrao (7), which 
is Ram Tuhul Sing v. Biseswar Lall Sahoo 
(5). The doctrine is as follows: “it is not in 
every case in which a man has benefited 
by the money of another that an obligation 
to repay that money arises, The question 
is uot to be determined by nice considerations 
of what may be fair or proper according 
to the highest morality. To support such 
a suit, there must be an obligation, expressed 
or implied, to re pay. It is well settled 
that there is no such obligation in the 
oase of a voluntary payment by A ot B’s 
debt.” We have, therefore, to find some 
obligation on the part of the plaintiff in this 
oase to repay the amounts which have been 
paid by the Ist defendant in discharge of 
his debts. Ic is well settled that there is 
no such broad obligation under the Con- 
tract Act; and it rests on the let 
defendant to find some doctrine which 
will enable her to ask the Court to make 
the order. The language here is a very 
specific and definite warning to Courts that 
they must uot use their powers simply to avoid 
hardships. The question in which this very 
point arose was decided by the Privy 
Council in Balwant Singh'w, H. Clancy (t>;. 
There undoubtedly a person sought to bo 
charged bad been largely benefited by money 
lent by a Bank to bis brother for the dis- 
charge of debts binding on the family. 
The brother had, however, borrowed the 
money claiming to be a Rajah owning 


(lli(H)oj) 1 ch. I; 71 1.. j. cii.s^ oO \V. U 17J- 
L. i.. J.'i I J.. L It. IJO. 


(10) 30 C. 639 (P. C.)j ?0 r. A. 11 4; 7 C, \V. N. tilj 
5 Bom. b. K. 421; 8 Sar. V. C. J. 374. 
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an impartible Zemindari. The Privy 
Goanoil decided that the money was 
bDrrowed by him in that oapaoity and in no 
other and that it is not open to the 

Courts to find that beoause be was the 

manager of a joint family, the borrowing 
GOuld be attributed to that oapaoity; and 
the claim of the Bank to make bis young- 
er brother liable in respeot of debts which 
had been cleared from the joint family 
property, being the debts of bis father, 

was negatived. It seems to me that we 

cannot make any order for compensation 
in this case without directly disregarding 
the decision in Balwant Singh v. R, Olanoy 
(6). 1 am, therefore, of opinion that there 
is no doctrine which will empower a Court 
to make an order for compensation where 
the property has been sold by a stranger 
as the stranger's property even though 
the true owner has benehted. That is 
the broad propositicn. 

There is, however, another doctrine which 
may affect some payments in this case, 
and that is one analogous (o the doctrine 
of salvage. It is dealt with in the case 
of Syamalarayudu v. Suhbarayudu (8) and 
Ghama Swami v. Fadala Anandu (9) and 
the doctrine comes to this, that where a 
person buys property in good faith and for 
the purpose of clearing a mortgage on that 
property pays money to the vendor to be 
80 applied then even if the vendor had 
no title, still as the mortgage was binding 
on the estate, the vendee becomes an equit- 
able assignee of the mortgage. This doc- 
trine has been applied in those two cases 
and although some doubts have been thrown 
upon it in Shiarn. hoi v. Ram Fiari (1-), 
it seems to me that it is founded on 
right principles and I think that we 
should follow the decisions of our Court, 
I agree, therefore, with the order of my 
learned brother remanding an issue for 
trial. 

In compliance with the order contained 
in the above judgment the Temporary 
Subordinate Judge of Tanjoro imbmitted 
the following 

FINDING. — The High Court in its order 
dated I3th September 1918, in Second 
Appeal No. 1000 of 1917 has directed sub- 

(12) -i Ind, Cas. 706: 32 A. 25; 6 A. Jj. J. 947. 


mission of a finding on the following issue 
OD^^ the evidence already on record; 

Did the lat defendant pay any amonnt 
to the mortgagee under the mortgage- 
dead of 1899 for the purpose of discharg- 
ing the enoambranoe on the plaint proper- 
ties, and i£ so, what are the amounts and 
dates of snob payments?” 

2 The mortgage bond referred to in 
the gait is marked Exhibit P, and is dated 
19th April 1899. Exhibit VI, dated Ist 
February 190t, is the sale-deed taken by 
Amman! Ammal for Ra. 3,400, of which 
Rs. ;J,400 was said to have been paid 
in cash and Rs. 1,000 retained by her, 
a security bond having been given for that 
amount. The vendee, Ammani Ammal, 
was examined as plaintiff’s Ist witness and 
she says that prior to the execution of 
Exhibit VI another sale-deed had been 
executed which could not be registered 
because of the several mistakes it had, 
and Exhibit VI was subseqaently executed 
and registersd. Rg. 2,400 is said to 
have been 'paid on the day of the infruotu- 
ous prior sale deed but not under the 
subsequent sale deed Exhibit VI. She does 
not know whether the mortgage deed was 
discharged by the mortgagor, Poongol 
Ammal, or not, and what amount, if at 
all, was paid towards it. But the mort- 
gagee. Ramaswami Nayndu. filed a suit 
registered as Original Suit No. 264 of 1904, 
on the file of the Mayavaram District 
Munsif 8 Court, for the amount due under 
the mortgage bond Exhibit F, and the 
suit was compromised, adjustment of the 
claim having been certified. Ammani 
Ammal says that, with a view to bring 
about the compromise, she paid Rs. 200 
to Poongol Ammal and obtained a receipt, 
Exhibit l-B on 6th October 1905, in token 

of the discharge of the mortgage claim. 
The receipt shows that the full amount 
due under the mortgage bond had been paid 
to the mortgagee Ramaswami Nayudu, 
who was examined as plaintiff’s 4th wit- 
ness in this suit. Hig version is that, aub- 
sequeiit to the institution of the suit, 
accounts were settled between him and 
Poongol Ammal, that ha had to pay hsr 
Ha. 350 towards the amonnt of rent 
dne under Exhibit E, and towards the 
price of two head of cattle purchased by 
him from Poongol Ammal, and that 
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Bs. 283 waa paid to him by the 1st 
defendant throngh the mortgagor, Poongol 
Ammal. It was on settlement of his claim 
as evidenced by JQxhibit 1-B, he withdrew 
the snit. 

3. The other persons that refer to the 
sale deed are defendants' 2nd witness, 
Vaithinatha Ayyar, and defendants’ 3rd 
witness, Kumaraswami Pillai. Defendants* 
2Dd witness wrote the first abortive sale* 
deed and speaks to money having been 
paid in bis presence, thongh he does not 
remember how mnoh was paid. Defend- 
ants’ 3rd witness, who attested Exhibit 
VI, did not see any cash paid in his pre- 
sence, bat he was told by the vendor 
that she had received consideration, and 
he attested the doonment on that assar 
anoe. These are all the facts relevant 
to the issne that could be culled from the 
evidence on record with regard <0 the 
mortgage deed and its discharge. 

4. The question, therefore, to be deter- 
mined is whether any consideration was 
paid under the sale-deed, Exhibit VI, and 
if so, how much of it went towards the 
discharge of the mortgage deed, Exhibit F, 
and if no amount, paid towards Exhibit 
VI or towards the prior abortive sale* 
deed, went towards discharge of the mort- 
gage-deed, whether any amount was subse- 
quently paid towards such discharge, and 
how much. 

d It is clear that no consideration 
was paid at the time of the execution of 
Exhibit VI, the sale- deed. The evidence 
of Ammani Ammal and Vaithinatha Ayyar, 
D. W, No. 2, tends to show that Ks. 2,400 
was paid under the prior infruotuous sale- 
deed and a security bond waa executed 
for the balance of Ra. 1.000. The 
vendee Ammani Ammal herself had to get 
some money under Exhibit I a pro- note 
executed to her by Poongol Ammal, and 
the amount due thereunder waa deducted 
from the Rs, 2,400 paid at the execu- 
tion of the first sale-deed, and only the 
balance was paid to the vendor. The 
evidence as to the execution of Exhibit 
IV, the truth of the debt evidenced by it, 
and the necessity for Poongol Ammal to 
borrow that money on the occasion of 
settling the maintenance claim of 
Sitalakshimi Ammal is convincing, and I 
need not dwell upon it. The facts 


that there was a debt due to Ammani 
Ammal herself, that a sale-deed was first 
executed to her and latterly it had to be 
renewed by Exhibit VI, and that a security 
bond had to be executed for Rs. 1,000, 
all go to show that the sale must have 
been a genuine transaction supported by 
consideration. There is absolutely no reason 
why Poongol Ammal should have executed 
a nominal sale-deed to Ammani Ammal 
without receiving any consideration for it. 
Consideration mast, therefore, have passed 
under the document antecedent to Exhibit 
VI and we have to see whether any portion 
of that consideration went towards the 
discharge of the mortgage-deed. There is 
no evidence on that point, Ammani Ammal 
herself not knowing anything about it. The 
fact that the mortgagee had to institute a 
suit in that very year, about eight months 
after, shows that the mortgage-deed was 
not discharged and that Ammani Ammal 
did not take care to see that the money 
paid by her actually went in discharge of 
the mortgage debt. We are, therefore, not 
practically concerned with the amount paid 
at the time of the execution of the prior 
abortive sale deed. 

The next point we have to consider is 
whether Ammani Ammal paid anything to 
bring about the withdrawal of Original Suit 
No. 264 of 15504 on the file of th© Kumbakonam 
Court by payment of any cash. Ehe says 
she paid Rs. 200 as a present to Poongol 
Ammal to bring about the compromise, and 
the mortgagee himself, who actually took 
the mooey and executed Exhibit i-B in token 
of tbs discharge of the enoumbranoe, says 
that Ammani Ammal p^id Rs. 2dd to 
Poongol Ammal, who paid that amount into 
his bands. Exhibit l-tJ does not mention 
the amount speciHoally but says that the 
entire amount due was paid in cash. What- 
ever may be the truth of the statement 
that Rs. 360 was set off against the 
amount due from the mortgagee, there is 
no doubt that Hs. 28t> was paid for the 
withdrawal of the suit; aud as the 
other amount of Rs. 360 referred to by 
Ramaswami Nayudu must properly belong 
to the plaintiff in this suit, having regard 
to the recognition of his present claim by 
this Court, it need not be taken into con- 
sideration. The let defendant herself says 
that Ks. 200 was paid by her, whereas 



64 


INDIAN OASES. 


[1919 


TARA CUANDOHANSDAM DASS V. JUQAL KiSBORS* 

the mortgagee says that Rs. 285 was 
paid by her towards consideration for the 
adjustment of the maintenance suit. The 
transaction took place ten years before the 
date of tb© deposition, and a woman of 
the position of Ammani Ammal cannot be 
expected to remember the fact so vividly as 
RamaeamiiNayndu P. W.'No. 4, who is a man 
of business and who has actually received 
the amount. I, therefore, believe that the 
Ist defendant must have paid Rs. 285 
on 6th October 1905 towards discharge of the 
encumbrance, and 6nd that the Ist defendant 
paid Rs. 285 to the mortgagee under 
the mortgage deed of lS9i for the purpose 
of discharging Ihe encumbrance on the plaint 
properties, and that amount was paid on the 
date of Exhibit 1 B, 6th October 1905. The 
mortgag€<^deed carried interest at 9 per cent. 

This second appeal coming on for 6nal 
hearing after the return of the finding of the 
lower Appellate Court upon the issue referred 
by this Court for trial, the Court delivered 
the following 

JUDGMENT. — We accept the finding. 

The lower Court’s decree will be modified 
by directing that Rs. 285 and interest from 
date of plaint shall be set off against 
the supplemental decree for mesne pn^fits 
directed to be passed by the lower Appellate 
Court’s decree. 

The appellant will pay respondents’ costs 
of this second appeal. 

M.C.P. 

Decree modified. 
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A clocrcc-holdcT uppHod on HOth August 1912 
to oxcoutf liis docrec* ugainst tho linu of B. L.-J. K, 
llio jiiilgiucut-dc'l'loi having hccu dcvLicd iiuul- 


vent, the application was struck off the list on Isfe 
October 1912. In the Insolvency Court a 
controversy arose as to whether B. L. was tho sole 
proprietor or whether J. K, had also been, 
adjudicated insolvent. On 3rd April 1916 tho Court 
decided that 1). L. was tlie sole proprietor 
of the firm and that he alone had been adjudicat- 
ed insolvent. On Iflth April 1917 the decree- 
holder applied to c.xecute the decree, but his 
application was dismissed as barred under Article 
162 of Schedule I of the Limitation Act. On 
appeal: 

Held, (l) that the proceedings in execution were 
not barred, inasmuch as the application of 30th 
August 1912 not having been disposed of, the 
later application was one to revive or carry through 
a pending execution suspended by no act or default 
of the decree. holder, and that proceedings could bo 
taken against J. Kr, [p. 65, col. 1.] 

(2j tiiat even if the second application could be 
regarded as a fresh application, then undor section 
15 of the Limitation Act the period between Ist 
October 1912 and 3rd April 1916, during which the 
execution liad been stayed by order of tho Coui’t, 
should bo excluded, [p, 65, col. 2.] 

Misoellaneous first appeal from tbe order 
of tbe Senior Subordinate Judge, Robtak, 
dated tbe 10th July 1917, dismissing appliea* 
lion for execution for Rs. 11,487*11 0 with 
costs. 

Messrs. Qullu Ram and Dett Dayalf for tbe 
Appellants. 

Bakbsbi Teh Okand and Lala Shamir Ghand, 
for tbe Respondent. 

JUDGMENT. — The question for deter- 
mination in this appeal is, whether certain 
proceedings in execution were barred by 
limitation as falling under Article 182 
of the Indian Limitation Act, 1908. The 
material facts are few and may be stated 
briefly as follows: — On the 6th June 1912 
the appellants obtained a decree for a 
certain sum of money against the firm Bbioha 
Lal-Jugal Kishore, and it was described 
in the decree that tbe firm comprised Bhioba 
Lai, his son Jugal Kishore, and other per- 
sons as partners. It is common ground 
that the respondent, Jugal Kishore, was one 
of tbe judgment-debtors. 

On the 30th August 1912 the decree- 
holders made an application for executing 
the decree against Bbioha Lal-Jugal 
Kishore, but on tbe 1st October 1912 the 
Court passed an order striking the case 
off the list {dakhil daftar howe) on the ground 
that the firm had been adjudicated an 
insolvent and that tbe decretal amount had 
been entered in tbe schedule of debts. 

It appears from the record of tbe In- 
soWonoy Court that there was a controversy 
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as to whether Bhiohha Lai was the sole 
proprietor of the hroi, or whether Ja^al 
Kishore was also deolarad an insolvent, in 
oonseQaenoe of the order of the Insolvenoy 
Ooart. The matter was not finally set at 
rest until the 3rd April 1916, when the 
Court deoided that Bhiohha Lai was the 
sole proprietor and that the order of ad- 
judioation applied to him and not to any 
other person. 

The application now under consideration 
was made on the 19fch April 1917, and the 
Sabordinate Judge has given effect to the 
objection that it is barred by time under 
Article 182 of the Limitation Act. 

I have listened to the arguments advanced 
on both sides and reached the conclusion 
that the order of the Subordinate Judge 
is wrong and must ba set aside. I consider 
that the application of the 30th August 
1912 was never finally disposed of, and 
that the application of April 1917 was 
iQ substance an application to revive and 
carry through a psnding execution which 
was sospendel by no act or default of the 
decree-holders. It is perfectly clear that 
the order of the let October 1912 con- 
stituted an obstacle in the way of the 
decree holders, and that as long as that 
order was in force they could not ask the 
Court to execute their decree. 

Mr. Tek Chand for the respondent con- 
tends that the application of the 30th 
August 1912 was not made against Jugal 
Kishore, and that so far as the latter is 
concerned, the present application is the 
only application for execution. This conten- 
tion 1 am unable to accept. As stated 
above, the applioatiou was against the very 
firm against whom the decree was passed, 
and 1 have no doubt that it was intended 
to include all the persons who were mentioned 
in the decree as the members of the firm. 
It is further clear that tho order of the 
let October did not decide any matter which 
could operate as rei juiicata. Upon these 
facts I am of opinion that the application 
of the 19fch April 1917 should be viewed 
not as an application to initiate a new 
execution, bat as an application for the 
revival of the previous proceedings which 
were interrupted by the order of the Ist 
of October. There is a mass of authority 
for treating such an application as one for 
the revival of the provioa^i applicalijn, 


etde, inter alia, Qumar-ud-dm Ahmad y Jawahir 
Lai (1) anl Ghulam Jilani v. Yusaf Shah 
( 2 ). 

But even if we regard the application 
of 1917 as a new application, I consider 
that under section 15 of the Limitation Act 
of 1908, the period daring which the exe- 
cution had been stayed by the order of 
the Court should be excluded. The terms 
of the aforesaid section as contained in the 
Limitation Act of 1908 are perfectly clear, 
and the decree-holders are entitled to exclude 
the period from Ist of October 1912 to 
3rd April 1916, when it was deoided that 
Jugal Kishore was not an insolvent and that 
there was nothing in the insolvency proceed- 
ings to prevent the decree-holders from 
taking steps for the recovery of the money 
from him. The judgment in Ram Das v. 
Kanshi Ram (.3) cited by Mr, Tek Chand 
is not in point, because a perusal of the 
report shows that no order staying execution 
was passed in that case. 

On both the grounds set out above the 
prooeeding.s in execution are within time, 
and 1 accordingly accept the appeal, and 
setting aside the order of the lower Court 
return the case with the direction that 
proodediogs for execution be taken against 
Jagil Kishore in accordance with law. The 
respondent must pay the costs of the appellant 
in this Court. 

Appeal accepted. 

fl) 27 A. S3* P. C. 2 A. L. J. 397; 1 C. L. J. 3(il; 

9 C, \Y. N. 601: tfi M. L. J. 258; 32 1. A. 102; 7 liom, 
h. R. 433; 8 Sar. P. C. J. 810. 

(2) 106 P. H. 189*. 

(3) 14 Iiid. Cas. 315; 155 P. L. R. 1912; 80 P. W. 

R. 1912. 


ALLiA.HA.BKD HIGH COURT. 
PtiSLiMi.VARy Oaj.ficriox ih S&cysD Civil 
Appeii, No. 280 op 1919, 

April 25. 1919. 

Preien^:~]arioa SA George Koox, Kr. 
TBJPAL —PLilNTlI'P— ApPELLlNf 


versus 

JHAGRU AND ANorasB — DsPENUkNrs — 

Rssposoe.sts. 

/ ../ fiili'l do/, 1915 L r- ; I' 

jly, l )l (1) , 
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Wboro a High Court is so constituted that not 
less tlian one^third of the Judges are Barristers 
and not less than one-third are members of the 
Covenanted Civil Serivee, the constitution is in 
accord with section 101 of the Government of 
India Act. 

Dr. Tej Bahadur Sapru (with him Mr. 
Lakskmi Narayan)t raised tbe objeotion. 

JUDGMENT. — A preliminary objeotion 
was raised when tbis eeeond appeal was 
called on for hearing. It was to the effect 
that tbis Coart as at present constituted 
is not competent to bear tbis or any 
appeal. Tbe Court consists to>day of an 
Acting Chief Justice and five Judges, of 
whom two are Barristers, two are members 
of tbe Covenanted Civil Service and one 
is a person who has held judicial office 
not inferior to that of Principal Sudder 
Ameen for a period of not less than five 
years. As not less than 0 De*tbird of tbe 
abovementioned Judges are Barristers, 
and not less than one- third are members 
of tbe Covenanted Civil Sarvioe, this con* 
stitution is in accord with tbe provisions 
eontained in tbe Indian High Courts Act, 1861] 
and the directions of the Letters Patent 
issued by Her late Imperial Majesty under 
date tbe seventeenth day of March in tbe 
year of our Lord one thousand eight 
hundred and sixty-six. 

The Indian High Courts Act, 1861, was 
repealed by the Government of India Act, 
1915, and from tbe first day of January 
1916 under tbe provisions of section 101 
of tbis last Act each High Court shall 
consist of a Chief Justice and as many 
other Judges as His Majesty may think fit 
to appoint: provided that tbe maximum 
number of Judges shall be twenty. 

It was also enacted that a Judge of a High 
Court must be — 

(u) a duly qualified Barrister, 

(61 a duly qualified member of the Indian 

Civil ‘Service, or 

(c) a person having held judicial office 
not inferior to that of a Subordinate Judge 
for a period of not less than five years: 
Provided that not less than one-third of 
tbe Judges including tbe Chief Justice must 
be such Barristers and that not less than 
one-third must be members of the Indian 
Civil Service. It is not necessary for tbe 
purposes of this objeotion to set out tbe 
qualifications or the provisions relating to 


Pleaders, as this objection does not challenge 
tbe oonstitutioD of the Court on this ground. 

There are not and never have been any 
Additional Judges appointed to this Court. 

In 1908 while the Court consisted of a 
Chief Justice and five puisne Judges His 
Majesty appointed the late S. Karamat 
Hussain to be a puisne Judge of tbe Court, 
thereby raising tbe strength of tbe Court 
to a Chief Justice and six puisne Judges, 
and on the retirement of tbe late S. Karamat 
Hussain His Majesty in 1912 was 
pleased to appoint Mr. Justice Rafique to 
be a puisne Judge of tbe Court. On tbe 
basis of these appointments it is contended 
that His Majesty has thought fit that tbis 
High Court shall consist of a Chief Justice 
and SIX puisne Judges. Further that 
owing to the retirement of Sir Henry 
Richards tbe Court consists to-day only of 
an Acting Chief Justice and five puisne 
Judges and of tbe seven Judges necessary 
to constitute the Court less than one- 
third, to wit only two, are duly qualified 
Barristers. 

Accepting tbe contention of the learned 
Advocate, it will be seen that save as to 
the number of Judges tbe constitution of 
the Court is in harmony with the provi- 
sions of tbe Government of India Act, 1915. 

So far as the number of Judges is con* 
oerned, the contention now raised is in 
spirit and principle exactly tbe same ad 
was raised in Lai Singh v. Ghansham Singh 
(1). It was fully oonsidered by a Full Bench 
of this Court and overruled. By this 
decision I am bound and I may add that 
I fully concur with what was laid down 
in that case by Sir John Edge. 1 over- 
rule tbe objection and hold that the 
Court has jurisdiction to bear tbis appeal. 

Objection overruled, 

(I) 9 A. b25 (V, B.) A. W. N. (1887) 184 aad 179| 
8 Ind. Deo. (N. a.) 86V 
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MADRA.S H[GH COURT. 

Civ.L Appeal No. 40J op 1917. 

November 27, 1918, 

Pressnt: — Mr. Jaskioe Abdar Rahim and Mr. 

Jastioe OldBeld. 

S. M. VENKATACHALLAPATHl AlYAR 

AND ANOTHBR — PlAIMTIFPS APPELLANTS 

t ersus 

THAVASI SERVAI and OTHEas— 
Defendants —Respondents. 

Civil procedure Code (Act V of 1908J, O. XXXIV, 
rr. 2, 4, App. D, form No, 4t^iIortgage decree ^Interest 
subsequent to date fixed for redemption, whether 
payable on principal, interest and costs — Rate of 
interest^Contrael Act (IX of 1872>, s. ^^Stipulation 
for enhanced interest on default of payment on 
specified day — Mortgage money, application of, to debts 
bearing higher interest — Penalty. 

Whore under the terms of a mortgage bond, 
the principal amount was payable oii a certain day 
with interest at 9 per cent, per annum and in default 
with interest at 12 per cent and it was found that 
the mortgage consideration was applied in satisfac- 
tion of debts bearing interest at 12 percent, and 
more. 

Held, that the provision for payment of enhanced 
iuterest was not a penalty, [p. 67, col. 2 ] 

Where by the preliminary decree in a mortgage 
suit a date is fixed for redemption and the pro. 
perty is ordered to be sold on default, subsequent 
interest is to be oalcnlated on the principal, interest 
and costs found to be due on the date fixed and not 
on the principal sum alone, and such further interest 
is ordinarily to be calculated at 6 per cent, but the 
Oourt has a discretion in the matter, [p. 68, col. 2.] 

Sundar Koer v. Eai Sham Krishen, 34 C. ISOj 9 
Bom. L. R. 304; 11 C. W. N. 249; 17 M. L. J. 43; 2 
M. L. T. 75; 4 A. L. .T. 109; 5 C. L J. 103; 34 I. A. 9 
iP- 0.) and Suhbaraya Ravuthaminda Nainar v, 
Ponnusami Nadar, 21 M.364; 7 Ind. Dec. (n. s.) 614, 
followed. 

Appeal against the deoree of the Coart of 
the Subordinate Jadge, Madara, in Original 
Suit No. 11 of 1917, dated the 29th Angnst 
1917. 

FACTS appear from the jadgment. 

Me. fi*. S. Jayarama Aiyir, for the Appel- 
lantB.— The language of Order XXXtV, 
rales 2 and 4, Civil Prooedare Code, 
suggests that interest subsequent to the 
date fixed for redemption is payable on 
the aggregate amount due on that date, 
inoluding interest and oosts. Vide also Form 
No, 4 of Appendix D. 

The praotioe in the Indian Courts is the 
same, Sundar Koer v. i2ai Sham Krishen 
Cl). After the date of the preliminary deeree 

(1) 34 0. 150; 9Bom. L. 11.301; U C. W. N. 249; 
17 M. L. J. 43; 2 M. L. T.75; 4 A. L. J. 109: 6 O. L. J. 
108; 34 I. A. 9(P. 0.). 


the matter passes from the domain of 
oontraot. At what rate subsequent interest 
is to be awarded is in the discretion of the 
Court. 

The English praotioe is also the same 
in foreolosnre aotions. 

The provision for enbanoed interest in 
this case is not penal. The mortgagor 
was benefited by the extinguishment of 
debts which carried interest at 12 per cent, 
and more by the application of the mortgage 
money. 

Messrs. M, 0. Parthasarathy Atyangar^ 
and M, O, Thirumalachariar^ for the 
Respondents. — The provision for enhanced 
interest is a penal provision under section 
74 of the Contract Act. The method of 
appropriation of the mortgage money is not 
relevant to the question. 

The language of the section of the Civil 
Procedure Code does not expressly refer 
to payment of subsequent interest on the 
aggregate amount. 

JUDGMENT. 

Abddr Rahim, J. — I do not think the 
Subordinate Judge was right in treating the 
provision for payment of interest at 12 per 
cent, in default of payment on the date fixed 
in the mortgage bond as penal. The original 
rate fixed no doubt is . 9 per cent. But 
it is to be borne in mind that the debts to 
discharge which this mortgage was executed 
carried interest at 12 per cent, and more. It 
could not, therefore, be said that the mort- 
gagees were not justified in stipulating for 
payment of a higher rate, if the money was 
not paid as promised. 

The second question raised by the appeal 
is one of some importance. It is, whether, in 
a mortgage deoree for sale, interest Ishould 
be computed on the aggregate amonnt 
found to be payable on the date fixed for 
redemption, that is, consisting of principal, 
interest and oosts, or only on the principal, 
if the ascertained amount is not paid and 
property has to be sold in consequence. 
The matter is now governed by Order 
XXXIV, rule 4, Civil Procedure Code, which 
read along with rule 2 provides that iu 
case of default the sale-proceeds of the pro- 
perty sold shall be applied in payment of 
what is declared due to the plaintiff for 
principal and interest on the mortgage and 
for oosts of the suit autil the date fixed for 
payment together with subsequeut interest 
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and sabsequeot oosts. This prima facie sag- 
geste that the snbseqaent interest is pay- 
able on the aggregate amonnt and not on 
the prinoipal alone. Tbe form appended to 
this rale, form No. 4 of Appendix D to the 
lat Sohedule of the Code, clearly proceeds 
upon this above interpretation. Bat in forms 
Nos. 7, 8, 9, which are forma of decrees for 
sale in oases where there are more than one 
mortgage on this property, provision is 
made for payment of soch subseqaent interest 
and oosts as may be allowed by the Court. 
These forms certainly suggest that tbe rate 
of snob .sobsequent interest is left to the 
discretion of tbe Court and probably also 
that the Court may, in a proper case, refuse 
to allow any further interest. 

Before tbe present Civil Procedure Code, 
tbe subject was dealt with in the Transfer 
of Property Act, and ibe question arose as 
to whether the Court had tbe power to 
allow interest at all for any period subse- 
quent to tbe date fixed for payment and as 
to the proper rate. The Privy Council held 
in Snndar Kcer v. Bat Sham Krishen (1) that 
tbe Calcutta practice of allowing such in- 
terest at the Court rate, also adopted in this 
Court in Suhharaya Ravuthaminda Nainar 
V. Ponnusami Naaar (2), was right, contrary 
to tbe view of the Allahabad High Court 
in Amolak Ram v, Lachmi Narain (3). 
Their Lord.hips at page lOi* also observed: 
*'Tbey think that the scheme and intention 
of tbe Transfer of Property Act was that a 
general account should bs taken once for 
all, and an aggregate amount be stated 
in tbe decree for prinoipal, interest and oosts 
due on a fixed day, and that after tbe ex- 
piration of that day, if the property should 
not be redeemed, the matter should pass 
from the domain of contract to that of 
judgment, and tbe rights of tbe mortgagee 
should thenceforth depend, not on the 
contents of bis bond, but on the directions in 
tbe decree. It will be observed that according 
to tbe practice explained by the Registrar, 
(that is of the Calcutta High Court) which 
bas been followed in this case, the interest 
is allowed on tbe aggregate sum, and not 
merely on the prinoipal money, and this is 

right, if the mortgagee is treated as a deoree- 

(2) 21 M. -'Gi; 7 lii'l. Dec. (k. s.) 014. 

lU A. 174; A.\y. N. (!8t>7) 9; 9 lud. Dec. 

*riic- -'i c. 


bolder or judgment creditor, but would be 
wrong if the right to the interest depended 
on the terms of the mortgage bond.^* No 
doubt this reasoning is intended to prove 
that the contract rate was not to be given, 
bnt it contains all tbe same a clear dictum 
that the practice in Calcutta of allowing 
interest on tbe aggregate sum was right. 

1 have tried to ascertain tbe practice in 
tbe Courts of this Presidency with reference 
to this matter. It would seem that in tbe 
Moffussil Courts the practice cannot be said 
to be consistent or uniform. When the High 
Court in its appellate jurisdiction passes a 
mortgage decree for sale, tbe practice seems 
to be to allow interest at the Court rate of 
6 per cent, on the aggregate amount. On 
the Original Side tbe practice is to provide 
in the firal order for aaiO, for such subse- 
quent interest and costu as may be allowed 
by tbe Court, and I understand that an 
application for the determination of such 
interest is generally made at the time of 
confirmation of the ^ale. The oonolusiou 
that I am led to is that in default of 
redemption by payment on tbe date fixed 
subsequent interest is to be calculated both 
on the prinoipal and interest declared or 
found to be payable on that date, and 
such further interest is ordinarily to be cal- 
culated at (i per cent, hut tbe Court has a 
discretion in the matter. 

Tbe English Law was also disousbed at 
the Bar, and so far as I can gather tbe 
practice of tbe English Courts in a fore- 
closure action is to compute subsequent in- 
terest on tbe aggregate amount, but in other 
actions such as by way of administration 
snbsequent interest is allowed only on tbe 
principal amount, apparently out of con- 
sideration for other creditors of tbe mort- 
gagor. This is wbaiis to be deduced from 
ll'trrU v. Harris (4), Whatton v. Oradock {b), 
Brewin v, Austin (6) and Elton v. Gurties (7). 
But, in my opinion, a question like this has to 
be determined with reference to tbe provisions 
of tbe Civil Procedure Code and the practice 
of tbe Courts in this Presidency, if there 
is a uniform and well-established practice. 

There seems to be no special reasons in 

(4) (I'r.O) 3 Aik. 722; 26 E. K. 1214. 

(5) (183G) 1 Kccu 267; 6 L. J. Cli, 178; 48 E. R. 
309. 4i R. R. 79. 

(6) (1888) 2 Keen 211; 48 E. R. 009. 

(7) (1882) 19 Oil, D 49; 01 L. J.iOh.eOj 4) L. T, 
4jr>; 30 \Y. I{. 31U. 
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this oase why interest shonld not have been 
allowed on the amonnt found to be due on 
the date 6zed, and I think that snoh interest 
should be allowed at the rate of 6 per cent. 

The deoree of the Subordinate Judge will, 
therefore, be modi6ed by allowing interest 
from the date of default at 12 per oent. in* 
stead of 14 annas per mensem decreed by 
the Subordinate Judge, and also by oalou* 
lating interest at the rate of 0 per oent. on 
the aggregate amount, that is, prinoipal and 
interest oaloulated as indioated above and 
on oosts, and not merely on the amount of 
principal as decreed by the Subordinate 
Judge, from the date fixed for payment, 
that is, 2Sth February 1918, until realisation. 
The respondents will pay the appellants the 
oosts of this appeal. 

Oldfield, J. — I agree. 

M. c, p. 

Appeal allowed. 

PATNA HIGH COURT. 

Second Civil Appeal No. 1412 of 1917. 

March 25, 1919. 

Mr. Justice Roe and Mr. Justice 
Coutts. 

THAKUR PRASAD AURORA and another 

— Appellants 
versus 

MANAGER, DARABHUM ENCUMBERED 
ESTATE, PURULIA, and HARISH 
CHANDRA DEB DARPASHA and anothes 

— Respondents. 

Chota Naijpur Eiicuinhei'ed Estates Act ('I'l of 1876 ), 
s. S— Manager, suit against, whethi’r lies — ilano'jor, 
powerof, to criticise debts decreel by competent Courts. 

A suit will not He for a declaration against the 
nian.'isjer of an estate notified under the Chota 
Nagpur Encumbered Estates Act, if it is found, as 
a question of law or fact, that his action was douo 
in good faith under the provisions of section 8 of 
the Act hut if what ho purpurts to have done was 
not really an act which ho was competent to df» 
uador section 8, a suit will lie for a declaration that, 
what he had done was outside the scope of the Act 
altogether. 

In dealing with an estate under section 8 of the 
Chota Nagpur Kneumbered Estates Act the manager 
must take up and scrutinizo all debts and ilnally pass 
orders, even upon debts <lecroed by competent Courts. 

Appeal from a decision of the District 
Judge, Maubham, date 1 the lith May 1917, 
affirming that of the Sab-Judg*, Purulia, 
dited the llth DaoeJibar 1:^10. 

Mr. Naresh Ghandra Sinha, for the Appel- 
lants. 

Mr. FaTC?i,r«(/ lin, for the RBipindeuts. 


JUDGMENT. 

Roe, J. — The appellant in this oase sued 
as plaintiff for a declaration that the manager 
of an estate notified under the Chota 
Nagpur Encumbered Estates Act had no 
jnrisdiotion to out down under section 8 
interest already decreed by a competent 
Court. The learned Judge held that no 
suit would lie under section 22 of the Act 
and he held further that the action of the 
manager was justified by section 8 of the 
Act. With regard to the question whether 
a suit would lie I am of opinion that from 
the moment it is found as a question of law 
or fact that the manager’s action was done 
in good faith iinder the provisions of sec- 
tion 8 then no suit would lie for a declara- 
tion against him, but if what he purport- 
ed to do was not really an act which he 
was competent to do under section 8 then a 
suit would lie for a declaration that what 
he had done was outside the scope of the 
Act altogether. On the merits I am satis- 
fied that what was doae was done within 
the scope of the Act. Section 11 clearly 
contemplates a list of all debts and if it did 
not include the decreed debts, the Act 
would be in many oases defeated. Rule 14 
clearly indicates that the list made under 
section 11 should include decreed debts, and 
under section 8 that the list contemplated 
in section 11 be prepared. Therefore I 
hold that the manager in dealing with the 
estate under section 8 must take up and 
sorutinizs all debts and finally pass orders 
even upon debts decreed by competent 
Courts. 

I would dismiss this appeal :with oosts. 

OooTr.-’, J. — T agree. 

Appeal disynitse l. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 97 ok 191S. 
November 19, 1918. 

Present: — Mr. Daniels, A. J. C. 
Mahant SITA RAM DAS— Plaintikk — 

A PPELLANT 


versus 

His Highnes<i Maharaja MAHENDRA 
IPRATAB SINGH and ANui'iiei; 

— Defendants — Re.spondenis. 


<’irit 1‘rorrilu.r 


co.ir rArt V i9o<;, t>. xxuf. 
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r. 1 — Order giving leave to withdraw suit, whether 
decree— Appeal, whether lies. 

An order under Order XXIII,. rule 1, Civil Proce* 
dure Code, not being^ a decree, is not appealable, 
although a portion of the order roay require the 
plaintiff to pay costs. 

Appeal from the deoree of the Sub- 
ordinate Judge, Fyzabad, dated the 18th Jaue 

1918. 

Babu Sasudeo Lai, for the Appellant. 

Mr. A. P. Sen, for the Bespoudent. 

JUDGMENT. — The appellant filed a suit 
against the respondent, the Maharaja of 
Tikamgarh, without obtaining the permission 
of the Governor-General in Oounoil as 
required by seotion 86, Civil Procedure 
Code. At the first hearing the respondent 
took objeotion to the maintainability of the 
suit and therenpon the appellant applied 
for and obtained permission to withdraw 
it under Order XXIll, role 1, with permis- 
sion to bring a fresh suit on terms of 
paying the defendant’s oosts. The present 
appeal is brought against that portion of the 
order whioh required the appellant to pay 
eosts. 

A preliminary objeotion is taken (hat 
no appeal lies, as it has been held in 
several capes, whioh are oolleoted in Wocdroffe 
and Ameer All’s Civil Procedure Code, 
Second Edition, page 1073, and in Agarwala’s 
Indian Practice, that an order under Order 
XXllI, rule 1, is not a decree and that no 
appeal lies against it, though it is no 
doubt open to revision. The appellant 
contends that that portion of the order 
which requires him to pay oosts should he 
treated as a decree, but in one of tbe 
oases negativing tbe right of appeal, namely, 
Mary Dick v. Louisa Dick (1), tbe appeal 
was on a point of oosts only. I eannrt, 
therefore, accept the appellant’s oonten 
lion, 

I am asked to treat the appeal as a 
revision but even if I do so, I see no 
reaHoi) why the order of the lower Court 
eliould be interfered with. It is certainly 
tho usual practice to require the plaintiff 
to pay costs in these cases, and in tbe 
present case oosts bad been inouired by tbe 
defendant who bad Counsel present in Court 
and it was only on objeotion being taken 

(1) Jo A. 169: A. W. N, (Ife93) VP; 7 Ind. Dec. 
(n. a.) H2C. 


by the defendant that the applioation fo 
withdraw was filed. Under these oiroum- 
etanoes 1 dismiss tbe appeal with oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal krou Appellate Decree No. 

1186 OF 1908. 

August 5, 1912. 

Present : — Justice Sir Ashutosh Mookerjee, Kt,, 
and Mr. Justice Holmwood. 
KHEDON LAL anp others — Plaiktipfs — 

Appellants 

versus 

RAJENDBA NARAIN SINGH— 

' Defendant— Respondent, 

Limitation Act (IX of 1908^, 8ch. I, Art. 142 — 
Declaration of title and possession, suit for — Possession 
and dispossession, allegation of — Burden of proof — 
Submerged land — Presumption. 

Where in a suit for declaration of title to land and 
for recovery of its possession, the plaintiff alleges his 
prior possession and subsequent dispossession by 
tbe defendant, the burden is primarily upon tbe 
plaintiff to show possession and dispossession 
within 12 years of the institution of the 
suit, but the nature of tho proof of possession 
must depend upon tho nature of the case. If the 
land was wholly or partially subject to inundation, 
the plaintiff must be deemed to havo been in 
possession of the submerged land during the 
period it was covered by water, no matter who 
was in possession at the date of the submergence, [p. 
71, cols. 1 ^ 2.] 

Appeal against the decision of the Dis- 
trict Judge, Bhagalpur, dated the 23rd 
Maroh 1908, reversing that of the Sub- Judge, 
Bhagalpur, dated the 25th Maroh 19G7. 

Dr. Rash Behary Ohose, Babus Umakali 
Mukerjee and Ourudas Singh, for the Appel- 
lants. 

Babus Dwarka Noth Ohuckerbutty and Biraj 
Mohan Majumdar, for the Respondent. 

JUDGMRNT. — This is an appeal on behalf 
of the plaintiffs in a suit for deolaration 
of title to immoveable property and for 
recovery of possession thereof with mesne 
profits. The property in dispute covers 
an area of 247 bighas, olaimed by the 
plaintiffs as part of their Monza Judia, 
and by the defendants as part of tbejr 
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village Eoriapntti. The Subordinate Judge 
found upon the question of title that 
approximately one half of the disputed area 
fell within the estate of the plaintiffs. 
With referenoe to the question of limita- 
tion, he found that as the land was subjeot 
to inundation by the water of the river 
Kosi from time to time, the burden was 
upon the defendants to establish that the 
title of the plaintiffs had been extinguished 
by adverse possession on their part. Upon 
the evidence, he held that the defendants 
had failed to establish such adverse posses- 
sion for the statutory period; and in this 
view, decreed the suit in part. Both 
the parties were dissattsBed with this 
deoision and appealed to the District Judge. 
Upon the appeal of the defendants the 
District Judge held that the burden was 
upon the plaintiffs to establish that they 
were in possession and were subsequently 
dispossessed, as alleged by* them, within 
12 years before the loommenoement of 
the suit. He found that the plaintiSa 
had failed to discharge the burden that 
lay upon them, and in this view dismissed 
the suit. On the present appeal by the 
plaintiffs, it has been contended that the 
deoision of the District Judge upon the 
question of limitation cannot be support- 
ed. In our opinion, there is no answer to 
this argument. 

We shall for the purposes of this appeal 
assume that the plaintiffs are proprietors 
of the disputed land as alleged by them. 
It may be conceded that when they 
alleged their prior possession and subsequent 
dispossession by the defendants, the burden 
is primarily upon them to establish, as 
laid down by their Lordships of the 
Judicial Committee in Mchima Ohunder 
Mozoomdar v. Mohesh Ohunder Neoghi (1), 
that they were in possession within the 
statutory period, But in the determination 
of this question of possession, the nature 
of the land must be first considered. If, as 
the Subordinate Judge found, the land was 
wholly or partially subject to inundation 
by the water of the river Kosi, the plaint- 
iffs must be deemed to have been in 
possession of the submerged portion during 
the period that such tract was covered by 
water, no matter who'j was in possession 

' (1) 16 C. 473; 16 1. A. 23 (P. C.); 5 Snr. P. C. .T. 
821} 8 Incl. Dec. (n. s.) 312. 
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at the 'date of the submergence: Secretary of 
State for India v. Krishnamoni Qupta (2). In 
our opinion, the judgments of both the Courts 
below are open to criticism on the ground 
that neither of the learned Judges ascer- 
tained the precise tract of land to which 
the principle of submergence applies; nor 
did they find, at what period, the water 
receded and the land re appeared before 
the suit. It is oonoeiTable that part of 
the land was reclaimed more than tweUe 
years before (be oommenoement of the 
suit; in respect of such portion, the 
plaintiffs may be rightly called upon to 
prove their possession within twelve years. 
But in respect of some portion, at any 
rate, of the disputed land, it is clear 
from the evidence of the defendants them- 
selves that the area has been waste or 
submerged or unfit for cultivation in quite 
recent periods. In respect of such land, 
the principle laid down by their Lordships 
of the Judicial Committee in the oases of 
Rajkumar Roy v. Qobind Ohunder Roy (3) 
and Radha Qohind Roy v. Inglis (4) clearly 
applies. As was pointed out by Mr, 
Justice Wilson in the oases of Mono 
Mohun Qhose v. Mothura Mohun Roy (5) and 
Mahomed All Khan v. Kham Abdul Ounny, 
(fi) although, as a general rule, where 
the plaintiff claims land from which he 
alleges be has been dispossessed, the burden 
is upon him to show possession and dis- 
possession within twelve years, the nature 
of the proof of possession must depend 
upon the nature of the case. The Dis- 
friot Judge in the Court below appears 
to have lost sight of this aspect of the 
case and has held, erroneously as we 
think, that the burden lies upon the 
plaintiffs to establish their possession un- 
less they can prove that the whole of 
the land was entirely waste, He doos not 
appear to have realised that the question 
of possession requires examination from 
different standpoints in view of the present 
or past condition of different portions of the 
disputed land. 

(2) 29 (\ 518; 29 I. A. 104; 6 C. W. N. 617; 4 Bom. 
L R. 537; 8 Sar. P. C. J. 269 (P. C.). 

(,S) 19C. 660; 191. A. 140; 6 Sar. P. C. J. 140; 9 
lucl. Dec. (N. 8.) 883 (P. C.) 

(4) 7 0- L. tt. 364; 3 Snth. P. C. J.809 (P. C ). 

(5) 7 C. 225; 8 C. L. E. 126; 3 Ind. Dec. (n. b.) 694. 

on 9 C. 744; 12 C. L. R. 267; 4 Ind. Deo. (n. a.) 

1145. 
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The result is that this appeal is 
allowed, the decree of the District Judge 
set aside and the case remanded to him 
for reconsideration. We notice from the 
judgment of the District Judge that he 
was not satisfied with the manner in 
which the property had been surveyed 
in the Court of first instance. We fur- 
ther observe that the original survey 
maps were not produced. The District 
Judge will, therefore, consider whether 
it would not be desirable to have the 
lands accurately surveyed by a professional 
surveyor with reference to the original 
survey maps, and give direction accord- 
ingly. It is obviously desirable in a case 
of this description that the question of 
title should be satisfactorily decided in 
the first instance before the question of 
limitation is considered. The costs of this 
appeal will abide the result. 

Appeal decreed', Case remanded. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 167 ok 1916. 

November 18, 1918. 

present : — Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Shah. 

SHRIDHAR MADHAVRAO 
DHOPAOKAR and others— Plaintiffs — 

Appellants 

lersus 

GANPATI PUNJA GODSE and others — 
Defendants — Respondents. 

Ciiil Viocrifnre doth' (Act I' »/ 1908), (>. XXI, 

95 — E-if'Cutiou of tlpcree — Propeytij in jjy.'i.iriJ.siV/H of 
jn(lginent‘dehtijf ^Dctivcnj oj hotr to to 

■made — Shmholiail possession, 'nhetlier operates to save 
liinitation—lAmifatioH Act (IX of Sch I, 

In a suit for ])ossos.sioti of i-ertain iniinoveuLle 
projjprty filod on 3r*l July 1913, tlie jilahitilVs 
jillegod tlint Uioir father ha<l purclmsetl the property 
at an auction sale, and that a rtceipt for posse.*- 
hiioii was Ki'**-’** builiff on Rnl July HOI. 

It was f*niiid that the property had all along boon 
in tbe possession of the defendants, who wore not 
diftlurhcd in their possession on tin* date of the 
receipt ; 

UeU, that tlio provisions of Order XXI, rule 90, 
of the Civil Procedure Code not having been 
complied with, the .suit was barred by time. []>. 7-, 
c'd. 2; j). 73, col. 2.] 

Appeal against the decision of the First 
Class Suberdinate Judge, Nasik, in Appeal 


No. 1 of 1914, confirming the decree passed 
by tbe Joint Subordinate Judge, Nasik, in 
Civil Suit No. 237 of 1913. 

Mr. M. y. Bhat, for the Appellants. 

Mr. Y. N, Nadkarni, for the Respond- 
ents. 

JUDGMENT. 

vScoiT, C, J. — In this suit, which was filed 
on the 3rd cf July 1913, the plaintiffs 
alleged that in execution of a decree in 
a suit of 1890 their father purchased the 
plaint property at an auction sale, and a 
receipt for possession was given by the 
plaintiffs to the bailiff on the 3rd of July 
1201. This suit is for possession; it is 
filed exactly on tbe day the twelfth year 
expires. Both Courts have held that tbe 
cultivable land and the house, which are 
the subject of tbe suit, were, on the 3rd 
July 1901, and had for some time previous- 
ly been, in the possession of the defendants 
Nos. 1 to 3, and that the defendants Nos. 1 
to 3 were not disturbed in their posses- 
sion on the date of tbe receipt, but that 
statements were made in it both by tbe 
plaintiffs and by the bailiff as to possession 
having been given to tbe plaintiffs, which 
were entirely false. Order XXI, rule 95, 
of the Code provides that Where the im- 
moveable property sold is in tbe occupancy 
of the judgment debtor or of some person 
on his behalf. ..and a certificate in respect 
thereof has been granted under rule 94, 
the Court shall, on the application of the 
purchaser, order delivery to be made by 
putting such purchaser, or any person whom 
he may appoint to receive delivery on bis 
behalf in po<:.s98sion of the property, and, 
if need be, by removing any person who 
refuses to vacate tbe same.^' 

The form pre.soribjd for the warrant to 
the bailiff is given in Appendix K, No. 39, 
and runs as follows: — ‘‘Whereas. ..has become 
tbe certified purchaser of. ..at a sale in 
execution of decree in suit No. ..of 12. ..you 
are hereby ordered to pat tbe said. ..the 
certified purchaser, as aforesaid, in posses- 
sion of the same.’’ 

It is clear, therefore, that tbe provisions 
of the Civil Procedure Code have not been 
complied with. It is, however, argued that 
there has bsen what is called symbolical 
pos.<3es9ion, and it i^ contended that the 
provisions pf the Code, as interpreted in 
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Mahadev Salcharam v. Janu N am ji Hailey (I), 
may be disregarded in ooDseqaenoe of a 
deoisionin the Privy Council in Hadka 
Krishna v. Kam Bahadur (2). There, accord- 
ing to the judgment of the Judicial Com- 
mittee, a sale took place, and the mort- 
gagees were the purchasers. They received 
a sale certificate that they were entitled 
to all the Zemindari rights in eight annas 
pucca of Monza Nagdah, and the land be- 
ing in occupation of cultivating tenants 
under an apparently hona Ude title, they 
received formal possession as usual after 
due proclamation by beat of drum in 1898, 
That was, therefore, a case falling under 
section 319 of the Civil Procedure Code 
of 1882, which provides that “when the 
property sold is in the oocopanoy of a tenant 
or other person entitled to occupy the same, 
and a certificate in respect thereof has been 
granted under section 316, the Court shall 
order delivery thereof to be made by 
affixing a copy of the certificate of sale 
in some conspicuous place on the property, 
and proclaiming to the occupant by beat 
of drum or in such other mode as may 
be customary, at some convenient place, 
that the interest of the judgment'debtor has 
been transferred to the purchaser.” 

The difficulty supposed to be created by 
the Privy Council judgment is due to a 
reference in the concluding paragraph to a 
Pull Bench decision of the Calcutta High 
Court in Juggohandhu Mukerjee v. Bam 
Chunder Bj^sack (3), in which it was said 
that symbolical possession availed to dis- 
possess the defendants sufficiently, because 
they were parties to the proceedings in 
which it was ordered and given, and their 
Lordships observed that there was no reason 
to question it or to hold that the rule of 
procedure should be altered. 

In the Calcutta case it was said that 
where land was in the occupation of the 
defendant, delivery must be by placing the 
plaintiff in direct possession under section 
22d of the Code of 1659, I)at where it was 

(1) 14 In(]. Caa. 447; 36 B. 373; 14 Bom. L. R. 1 15 
(F. B ). 

(2) 43 Ind. Cas. 2fiS; 20 Bora. L. R. 502 <1". C.'j 
16 A. L. J. ?3. 23 M. L T. 26; 4 P. L. W. 9; 34 U. L. 

J. 97; 7 L. W. 149; 22 C. W. N. 330; 27 C. L. J. 191; 
(1918) M. W.N. 163. 

® h 6 C. L. R. 548; 2 Shome L. R. 
68; 2 Ind, Doc. (x. a.) 979, 



in the occupation of ryots the decree award- 
ing possession to the plaintiff as against 
the defendant (not in actual occupation} 
could only be enforced by proclamation 
and as in contemplation of law both par- 
ties must be considered as being present 
at the time when the delivery is made. 
The delivery thus given by proclamation 
must be deemed equivalent to actual poS' 
session. This would be so only under 
section 224 of the Code of 1859, corre- 
sponding with section 264 of the Code of 1882 
and Order XXI, role 36, of the present Code 
or section 519 and Order XXI, rule 96, deal- 
ing with the case of delivery to a pur- 
chaser at a Court-sale of land in occupation 
of tenants. 

The present case, however, falls under 
section 318 of the Code of 1882, which is 
re-enacted in Order XXf, rule 95. 

We affirm the decree and dismiss the ap- 
peal with costs. 

Appeal dismissed. 
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First Civil Appeal No. 135 of 1916 

April 23, 1919. 

Presenti -Justice Sir P. C, Banerji, Kt., 
and Mr. Justice Piggott. 

JAGDIP NARAIN KM alias 

BACHA RAI AND oruEKS — D ffendants 

Appellants 

« 

V'BTSHS 

RAM SARUP KHANANDOTfiEKS — Plaintiffs 
AND Defendants — Respondents. 

xvn of }>im-Mortgaye-torcclosure 
liitcoj mortyugee, when becomes abaolnte— Notice 
defective service of, e(iect of-Proof of se, vice of notice 

— Burden oj proof. 

_ If, au application for foreclosure, proceed- 

itigs aro held m accordance with the provisions 
ofKogu ation XVII of the title of the mort- 

gageo hecouics abscjluto upon the expiry of the 
year of grace, although no suit is brought bv tfm 
mortgagee for a .loclaratiou of his right as abicR.Ue 
owner of the mortgaged property. [p. 74 col I 1 
Where, upon an application for foreclo.sure, notices 
were issued to R. and S. and four othore, the mort 
gngors, and an endorsement on the notices on behalf 
of t5ose on whom they purported t.. be served 
showed that hree notices and a copy of the petitio 
.vere received by R. for himself and two other 
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and the remaining three notices were received by 3. 

for himself and two others: ^ , 

Held, (1) that doe service of the notice had not 
been effected upon all the mortgagors, and that, 
therefore, the mortgage had not been foreclosed, 
nor had the mortgagee acquired the absolute 

ownership of the property; [p. 76, col. l.J 

(2) that it lay upon the mortgagee to prove 
that notice of foreclosure had been duly served 
upon the mortgagors, [p. 76, ool. 1] ^ ^ 

Pirat appeal against the deoision of the 
Subordinate Judge. Ghazipur. dated the 15th 
February 1916. 

Messrs. LaJeskmi Narain and 0 Conor, for 

the Appellants. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. U. S, Bajpai, for the Respondents. 

JUDGMENT.— This appeal arises out of 
a suit for redemption of a mortgage by 
way of oonditional sale made on the 19th 
of January 1861. The mortgagees made 
an application for foreclosure proceedings 
under Regulation XVII of 1806 on the 
25th May 1882. Notice of those proceed, 
ings was issued as required by the provi- 
sions of the Regulation and on the 15th 
of July 1882, the District Judge recorded 
an order to the effect that the proceedings 
had taken place. If these proceedings were 
regularly held and notice was properly 
served, the title of the mortgagees by 
way of conditional sale became absolute on 
the expiry of the year of grace. It is, 
however, contended on behalf of the rr- 
ppondents that as the mortgagees did not 
institute a suit for a declaration of their 
right as absolute proprietors of the mort- 
gaged property, the mortgage must be 
deemed slill to subsist and the mortgagors 
or some of them are entitled to redeem 
the mortgage. Reliance is placed on the 
ruling of their Lordships of the Privy 
Council in Forbes v. Ameeroonnissa Begum 
(1), That ruling was considered by this 
Court in several cases which were referred 
to in the judgment of the Full Bench 
in AH Abbas v. Kalka Prasad (2). 
In that case it was held that the title 
of a mortgagee became absolute upon the 
expiry of the year of grace, it the foreclo- 
sure proceedings were held in accordance 
with the provisions of Regulation XVII 
nf 1806. That, no doubt, was a case in 

(1) 10 M. 1. A. 310; 5 \V. R. P. 0. 47; I Ind. Jm-. 

3 .) 117: I S'ltli. P. C. J. 621; 2 Sur. V. C. J. 153; 

U (h-. n.)i A. W. N. (1892) 108, 7 Ind, 

pyc. (N. S.) fi27.- 


which pre-emption was claimed in respect 
of a sale which had become absolute after 
the holding of foreclosure proceedings, but 
the question as to the date when the 
title of the mortgagees as absolute owners 
of the property accrued had to be decided 
and was decided. This ruling was approved 
of by their Lordships of the Privy Council 
in Batul Begum v. Mansur Alt Khan (3). 
In that case their Lordships referring to 
the year of grace observed as follows:-— 
"The mortgagee’s right of property had 
then become mature, and the mere fact 
that be had not enforced that right by a 
suit of possession does not affect the ques- 
tion.” The matter is, therefore, concluded 
by the last mentioned decision and we 
must hold that, although no suit was 
brought by the mortgagees for a deolara^ 
tion of their right as absolute owners of 
the property, they acquired such right upon 
the expiry of the year of grace, provided, 
of course, that the proceedings upon the 
application for foreclosure were held in 
accordance with law. The Court below 
has decreed the plaintiffs* claim upon the 
6nding that due service of notice of fore- 
closure had not been proved. It was held by 
the Privy Council in Korendra Narain Singh 
V, Dwarka Lai Mundur (4) that the func- 
tions of the Judge under section 8, Regu- 
lation XVtlof 1806, were purely ministerial. 
Id the judgment in that case it was observ- 
ed as follows: — "Their Lordships, consider- 
ing that the duties of the Zillah Judge in 
the matter of a foreclosure are of a minis- 
terial nature, considering the vast import- 
ance to mortgagors of the notification, and 
the consequences which follow, if they do 
not redeem within the prescribed time, are 
of opinion that the service of it should be 
established by evidence in a suit like the 
present, which is brought, in faot,^ to 
enforce the foreclosure. The proceedings 
of the Judge are ex par/e; and even if the 
Judge examined the Nazir or the person who 
.served the notice, it would be unsatisfactory 
that the estate of the mortgagor should 
depend upon bis opinion. The argument 
indeed was not pressed that it would be 

(3) 24 A. 17 P. C.; 5 0. W. N. 888; 28 I. A. 248; 

3 Bow. L. R. 707: 8 Sar. P. C. J. 133. . 

(4) 3 C. .397 (P. 0.); 1 C. L. U. 369; 6 I. A. » 

Suth. P. 0. J. 480; 3 Sar. P. C. J. 771; 2 Ind. Jur. U7! 
1 Ind. Dec. (n. b.) 839. ^ 
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eooolnsive. bat it would be firoingr far to 
say that it is of snob authority as to be 
prima facte evidenoe, which should shift 
the onus of proof upon such an important 
poiuti and relieve the mortgfagfee from giv* 
ingr affirmative proof of the due perform- 
ance of a condition necessary to be estab- 
lished before the forecloanre can attach upon 
the estate.’’ 

Having regard to these observations of 
their Lordships, it lay heavily upon the 
mortgagees in this case to prove that the 
notice of foreclosure was duly served upon 
the mortgagors. The proceeding recorded 
by the District Judge in which he stated 
that the notice had been duly served would, 
in view of these remarks, be of very little 
weight in determining that the notice was 
duly and properly served. As has been 
stated above, upon the filing of the peti- 
tion of the 25th of May 1882, notice was 
issued to the mortgagors. That notice is 
printed at page 8 of the appellants’ book 
and at page 9 we find an endorsement 
made on the notice on behalf of those on 
whom it purported to have been served. 
The translation of the endorsement as given 
at page 9 of the appellants’ book is not very 
accurate. We have referred to the endorse- 
ment as made in Hindi and we agree with 
the learned Snbordinate Judge that the 
endorsement was to the effect that three 
notices and a copy of the petition were 
received by Rupan Khan for himself and 
for Musammai Lakhpati and Musammot 
Sobhagi and the remaining three notices 
were received bj' Stvarath Khan 
for himself and for Chikhuri Khan and 
Musammat Gunjasi Kunwar. This endorse- 
ment, therefore, shows that notice was not 
served upon all the mortgagors but only 
upon two of them. It seems that those 
who were acting in the interest of the 
mortgagees felt this difficulty and they 
accordingly got the serving officer to make 
a return in the terms mentioned in the 
report of service dated the 22Dd of June 
1882 printed at page 10 of the appellants* 
book. In that return, it was stated that 
the musammats took the notices intended 
for them behind the door leaves and the 
males took them in the presence of the 
witnesses mentioned in the return. The 
serving officer was one Durga, who is 
ppw dead; his evidence, therefore, could not 


be recorded in the present case. This 
report is inconsistent with the endorsement 
as to receipt of notice as contained on the 
back of the notice, written out by the 
Patwari Sheoambar Das. The Patwari 
Sbeoambar Das and the persons who are 
said to have witnessed the endorsement are 
all dead. The defendants, however, have 
examined two witnesses with a view to prove 
that the notices were actually served upon 
the three female mortgagors and the three 
male mortgagors personally. These witness- 
es are Ram Lakhan Rai and Behari Rai. 
These two witnesses profess to bear out 
the report of the serving officer, but 
their statements are contradicted by the 
endorsement on the notices to which we 
have already referred. Furthermore, as 
pointed out by the learned Subordinate 
Judge, Ram Lakhan Rai has the same 
interest as the mortgagees in this case and, 
therefore, his statement should be looked upon 
with great caution. 

There remains the evidence of Behari 
Rai. The learned Subordinate Judge has 
given cogent reasons for disbelieving this 
witness and we agree with him. We are 
also of opinion that the return of the serv- 
ing officer and the statements made by the 
two witnesses are not credible 

The learned Counsel for the appellants 
has asked us to take into consideration the 
statements contained in two depositions re* 
corded by tbelDistriot Judge in the course 
of the foreclosure proceedings. Those are 
the depositions of Alyar and Bhadesar Rai. 
These two persons are dead and the deposi- 
tions are sought to be used as evidence 
under the provisions of section 33 of the 
Evidence Act. No doubt, the mortgagors 
were parties to the proceedings relating to 
foreclosure, hut it roust be shown, in order to 
make the evidence of these two witnesses 
admissible, that they had an opportunity of 
cross-examining the witnesses. If, as it is 
contended on behalf cf the plaintiffs, notice 
of foreclosure was not duly served on them 
these depositions cannot be used as evi- 
dence to prove fervioe of notice. We are 
therefore, of opinion that these two deposi- 
tions cannot he used in this oese and the 
learned Subordinate Judge was right in not 
referring to them in bis judgment. The 
next piece of evidfnoe on which the appel- 
lants rely is a proceeding recorded in 1892 
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by the Revenue Authorities in regard to the 
entry of names of some of the mortgagees 
in respect of a portion of the mortgaged 
property. The order passed in 1892 appears 
to have been based on the foreclosure 
proceedings held in 18:2. This order, 
therefore, can oirry very little weight. 
Reference is mide to a mortgage-deed exe- 
cuted in 1894, but we do not think that 
that document carries us any further. Upon 
a consideration of the whole of the evidence 
we are of opinion, in oonoorrenoe with the 
hndinge of the Court below, that proper 
Borvioe of notice on all the mortgagors has 
not been established and. therefore, it cannot 
be held that the mortgage has been fore- 
closed and the defendants have acquired the 
absolute ownership of the property. The 
plaintiffs, who represent some of the mort- 
gagors, are entitled to the decree for redemp- 
tion granted to them by the Court below. 
We dismiss the appeal with costs, including 
in this Court-fees on the higher scale. 

Appsiil dismissed. 


CALCUTTA HIGH COURT. 
Appmcation in OrioinaIj Civil Testamentary 

Suit No. 7 of 1914. 

February 25, 1918. 

Present: — Mr. Justice Greaves. 

HARI BHUSAN DATTA— Applicant 

versus 

MA.NMA.TH A NATH DATTA and othhrs— 

Caveators. 

Civil Fi'ocedure Code (^^ct V of 1908), O. XXIJ, 
r \—J{inht to »»<?, survival of — Letters of Adminis- 
h aiion, application for, ly residuary Iryatee-Dcath of 
yesiduanj leyutee^Itight to ohtuiu grant, whether 
aiintves to heir. 

A. rositluarv legjitco midoi- u WUl uppliod lor 
erant of Lettors of Aatninistnition lo tlio estate of 
the testator with the copy of the Will annexed 
and (luring the pendency of the apphcatiou died 
leaving his son as his heir and legal representative. 
The latter applied to he substituted m the place 
of his deceased father and to he granted Lc-tters of 
Administration with the copy of the Will annexed: 

■ Held that the right of the legatee to obtain a 
grant of administration was a personal ngiit and 
this right did not devolve on bis heir. [p. col. 

Mr. A. 0. Ohose, for the Applicant. 

Sir B. 0. Milter (with him Mr. K. K. 

for the Caveators. 

JUDGMENT. — This is an application by 
Harihhunan Datta for an order that the 


fact of the death of his father Hem Bhusan 
Datta be recorded, that the oauee title 
of the suit should be amended by substi- 
tuting his name in place of that of' his 
deceased father, and that other consequen- 
tial amendments should be made in the 
petition whereby these proceedings were 
originated, and that thereupon the suit 
should be proceeded with and Letters of 
Administration with copy of the Will annexed 
of Sreemutty Nrityamoni Dassee should be 
granted to the applicant. 

Sreemutty Nrittyamoni Dassee died on; the 
19th May 1914. Hem Bhusan Datta on the 
23rd June 1914 petitioned this Court for 
a grant of administration with a copy of the 
Will annexed to the estate of Nrityamoni 
dated the 19th May 1914. I have not before 
me a copy of the Will or of the petition, but 
I understand that no executors were named 
in the Will and that Hem Bhusan Datta was 
the residuary legatee. A oaveat or caveats 
were entered by the defendants and, on the 4th 
December 1914, it was ordered that the matter 
should be set down as a contentious cause. 
On the 8th August 1917, Hem Bhusan 
Datta died leaving the applicant as his 
son, heir and legal representative. By 
virtue of section 197 of the Succession Act 
the applicant is now the person primarily 
entitled to a grant if the Will is established. 

It is urged on behalf of the applicant 
that now that the matter is a contentious 
cause, it is governed by the Code of 
Civil Procedure and that, under the provi- 
sions of Order XXII, be is entitled to be 
substituted as plaintiff as the right to sue 
survives. The fo?e question that arises on 
this application is whether any right to sue 
has survived to the applicant. 1 do not 
think that it has. The right to a grant of 
administration is a personal right, and al- 
though the applicant, if the Will is establish- 
ed, may be the proper parson to obtain a 
grant, this would be so, not by virtue of 
any right to administration, which he in- 
herits from his father, but by virtue of 
the fact that as heir of bis father to the 
residue he is the person most interested in 
the estate. The reasoning of Mr. Justice 
Haringfcon in Surat Chandra Banerjee V. 
Nani Mohan Banerjee (1) seems to me to be 
equally applicable to the present applio^* 

(1) 3 Iiul Cas. 995; 3G C. 799. 
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tioD: in that oase the executor named 

in the Will of which Probate was sought 

died before obtaining a grant, his widow 

sought to be substituted for him in the suit as 

being his heiress, and Mr. Jnstioe Harington 

held that as the executor’s right was 

derived under the Will, the right did not 

survive to his widow: in the present oase the 

right which Hem Bhusan sought was a right 

from the Court and if he had obtained a 

grant, his title would have been derived 

from the Court and cannot. I think, devolve 
on his heir. 

The result is, that the application fails 
and must be dismissed with costs. There 
IS nothing to prevent the applicant, if he is 

applying for a grant, and 
if he does so, it is open for him to apply 
to adopt such material proceedings as have 
been taken in the present suit. 

Application dismissed^ 


PATNA HIGH COURT. 

Skooni) Civil Appeal No. V2S2 ok 1917 

April 14. 1919. 

Present: — Mr. Justice Das. 
LACHMI SAHU — Plaintiff — Appellant 


versus 

BADHA KRISHNA SAHU — Defendant 

—Respondent. 

Joint tenants — Adverse possession h^j one joint tenant 
— Ousfer — Knowledge oj other tenants, 

Ihe ^ possossiou of ono joint tenant ia the 
possession of all and thero can bo no dispossession 
by one joint tenant until thero is ati assertion of 

title by him to tho knowledge of the 
other joint tenants sought to be excluded from the 
joint tenancy, [p. 78, col. 1.] 

Appeal from a decision of the District 
Judge, Saran, 


Mr. Bajendra Prasad^ for the Appellant. 

Mr. Ram Prasad^ for the Respondent. 

JUDGMENT.— On the 5th July 1915 
the plaintiff, who is the appellant be- 
fore me, tiled the suit out of which this 
Appeal arises, for partition of the house 
and premises mentioned in the plainf; the 
plaintiff’s case being that he was entitled 
to a 12 annas interest therein and that 
the defendant was entitled to 4 annas 
luterest therein. Tho defendant resisted 


P'° on the 

ground that the plaintiff had no title to 

that the plaintiffs suit was harred bv 
limitation The facts admitted or found 

followtg:-*' 

The house in question belonged to 
one Parfap Narain Gir, who mortgaged 
the house to the plaintiff’s father and the 
defendant a father jointly in the proportion 
of 12 annas to the plaintiff’s father and 
4 annas to the defendant’s father. The 

T'i father 

and the defendant’s father cn the foot 

of the mortgage against Partap N-arain 

obtained a mortgage decree 

that suit. They jointly executed the 

mortgage decree and purchased the house 

jointly and obtained possession in their 

joint names on the 3rd July 1S03 jt 

the plaintiff' and 
the defendant are jointly entitled to tho 

house and premises in suit, but it is 

the defendant’s oase that the plaintiff’s 

father bad borrowed Rs. 49 on a simple 

bond from the defendant’s father and that 

in lieu of this debt and in oonsidsrat; ' 

of the defendant’s father bearing all the 

suit the plaint 
Iff 8 father gave up in favour of the 

defendant’s father all his right in the 

mortgaged property. The lower Appellate 

thtlfsnt oonclusion that 

the defendant has not been able to prove 

this part of the case. The learned Vakil 

appearing on behalf of the respondent says 

t^hat the "hole story has not been diV 

believed, but that only a portion of H 

has been found by the Jow^r n 

Court not to have been established bthtm® 

It IS true that the lower Appellate Court 
says nothing as regards the case made 
by the defendant that bis father bore 
all the expenses of the mortgage auTt 
but the story was one and entire, and 
in my opinion, this portion of the story 
cou d not be separated from the othir 
portion in which the defendant set a 
bond executed by the plaintiff’s father in 
favour of the defendant’s father. .So far 
as the bond is concerned fhe^ a 

pellate Court has given c’ogent reasons for 
coming to the oonolosion that hi , 
been established. That tiiS ^ 
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binding on me and I think that the lower 
Appellate Court has rejeoted the whole of 
the defendant's oaae on this point. 

That being so, it most be held that 
the plaintiff and the defendant aoqair> 
ed a joint title to the boose in question 
and were the joint owners in respeet thereto. 
The lower Appellate Court has, however, 
dismissed the plaintiff's suit on the ground 
that the defendant has been in exolusive 
possession of the bouse and premises 
ever sinoe the pnrehase of the house in 
the joint names of the plaintiff and the 
defendant. That Boding is again binding 
on me in second appeal; but, in m; opinion, 
it does not dispo-e of the appeal. For 
the purpose of this argument it must be 
remeoibered that the plaintiff and the 
defendant were joint owners, or, what 
would be called in Eoglaud, tenants in> 
common with respect to this bouse. It has 
been pointed out by Mr. Justice Wilson in a 
very celebrated case, l^ahomei AU Khan v. 
Kkaja Abdui Qunny (1), that many acts which 
would be clearly adverse, and m*ght amount 
to dispossession as between a stranger and 
the true owner of land, would between 
joint owners naturally bear a different 
construction. This view is founded upon 
the well established principle that the 
possession of one joint tenant is possession 
of all and that there is no dispossession 
until there is an assertion of a hostile 
title to the knowledge of the co owner 
sought to be excluded from the joint 
property. The question vas debated in 
the case of Ahmad Knza Khan v. Ram 
Lai (2), where Mr. Justice Chamier came to 
the oonolusioD on a review of the authorities 
that possession of one oo owner is in law 
the possession of all the oO'Ownors and 
nothing short of ouster or some* 

thing equivalent to ouste«' will put an 
end to that possession. Where a oo owner 
in possession did not deny the title of 
the other co-owners till shortly before 
the institution of the suit and never laid 
claim to more than his share, it was 
presumed that the co-owner in po.ssession 
was in possession on his own behalf 
as well as on behalf of his co owners. 

(1) 0 C. 744 (K. B.); 12 C. L. R. 217; 4 Iiul. Dec. 
IN. 8.) U45. 

(2) 26 lad. Gas. 1122; 37 A. 203; 13 A. L. J. 204. 
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That being 80 , it is clearly not sufficient 
for the lower Appellate Court to dismiss 
the plaintiff’s suit on the finding that 
the defendant has been in exclusive 
possession of the property ever since its 
purchase. The learned Vakil appearing 
on behalf of the respondent has pressed 
on me the use of the words exclusive 
possesbion" appearing in the judgment 
of the lower Appellate Court. I take 
that finding to mean that the defendant 
has been, so far as he is concerned, in 
possession of the property ever sinoe its 
purchase, but it does not mean that there 
has been an asseriion of a hostile title 
by him to the koo^fledge of the plaintiff. 
On this question, unf ortunately there is no 
finding as to when the defendant first 
asserted a hostile title to this house 
to the knowledge of the plaintiff. All that 
we get from the judgment is that in 1908 
the plaintiff demanded rent from the defend- 
ant and that the defendant sent a reply 
denying the plaintiff's title and setting up 
the same case as has now bsen put 
forward by the defendant. Therefore, there 
was, undoubtedly, an assertion of a hostile 
title in 1 !j 03, but that, of course, is not 
sufficient for the accrual of a title by adverse 
possession. But the learned Vakil on behalf 
of the respondent says that the question 
should ha investigated by the lower Appellate 
Court from this point of view, and I think 
he is right. It may be that on a considera- 
tion of all the evidenoe, the lower Appel- 
late Court may come to the conclusion that 
there was an assertion of a hostile title- 
from the beginning, and I think, having 
regard to the fact that there is no definite 
finding on this point, I cannot in this appeal 
give a decree to the plaintiff for partition of 
the bouse and premises. 

Another point that has been argued before 
me is that under the guise of a partition 
suit, the plaintiff has asked the Court to 
adjudicate on a question of title between 
him and the defendant. The plaintiff’s suit 
is a very simple one. He says that the 
defendant and I purchased the property 
and we have all along been in joint posses- 
sion. Therefore, I asked for partition. I- 
have come to the conclusion that his allega- 
tion as to his title is correct. Therefore,, 
it is the defendant who raised the question ^ 

of title in the suit, But, haviuff regard i 
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to the fact that there was, undoubtedly, an 
assertion of a hostile title by the defendant 
certainly in 1908 and that, therefore, there 
was a dispossession, I think it was necessary 
for the plaintiff to sue for possession as 
well as for partition, because it is well 
established that there must be unity of 
title as well as of possession to entitle the 
plaintiff to maintain an action for partition. 
Therefore, strictly speaking the plaintiff’s 
suit should have been a suit first of all 
for^ joint possession and then for partition. 
This only, in my opinion, affects the question 
of Court-fees payable by the plaintiff on 
his plaint. 

Another matter which was argued on 
behalf of the respondent as a preliminary 
point was that this appeal was not brought 
within time. It appears that the memo- 
randum of appeal was filed on 31at October 
1917 with copies of the judgment but 
without a copy of the decree. The decree 
was filed on Ist November and, therefore, the 
appeal was out of time by one day. The 
appellant says that the lower Court opened 
on the same day on which the High Court 
opened and he could not procure the copy 
of the decree within time. I am empowered 
under the Act to extend the period and 
I think, in the circumstances of the case, 
it should be extended. 

The result is that this case must go back 
to the lower Appellate Court to be disposed 
of according to law. The appellant is entitled 
to the costs of this Coart, Costs of the 
Courts below will abide the result and will 
be disposed of by the lower Appellate Court. 
This decree will be drawn up npon payment 
by the plaintiff of the proper Court fees 

payable on a suit for possession and parti- 
tion. 


Case sent back. 


BOMBAY HIGH COURT. 
SaooNB Civil Appeal No. 826 of 1917. 

October 15, 1918. 

Present : — Sir Basil Scott, Kt., Chief 
Justice, aud Mr. Justice Shah. 
GULAM GOUS MCA KHOT and others 
— Plaintiffs Nos. I & 3— Appellants 


versus 

SHRIRAM PANDURANG JAIRAMRAO— 

Defendant — Respondent. 

Limitation Act (IX of \908J, ss. 6,7, Sch. I, Art. 

Mortgage hxj Uuhammadan—Death of mor^agor 
— Sale of equity of redemption by widow^Redemption 
suit for, by son a7id daughters — Limitation. ’ 

In 1895 a Muhammadan mortgaged certain pro- 
perty to the defendant. In 1901 the mortgagor 
being dead, bis widow purported to sell the equity 
of redemption to the mortgagee. In April 1914 
the son and daughters of the mortgagor filed a 
suit for redemption of the mortgage. It appeared 
that all the plaintiffs except one had attained 
majority more than three years prior to the in. 
stitution of the suit : 


Held, (I) that the sale of the equity ofredemp. 
tion by the mortgagor’s widow could only operate 
to transfer her share in the property; [p. 79 
col. 2 .J * 


( 2 ) that the right to redeem being indivisible 
neither of the plaintiffs who had attained majority 
more than three years before the institution of the 
suit was qualified to discharge or release the 
equity of redemption, and that, therefore, the suit 
having been brought within three years of the date 
when the youngest plaintiff attained majority was 
within time, having regard to tho provisions of 
section 7 of the Limitation Act. [p. 80, col. 1 .] 

Appeal from the decision of the Assistant 
Jndge, Thana, in Cross- Appeals Nos. 309 and 
315 of 1915, varying the decree passed by the 
Second Class Subordinate Judge. Bhiwandi 
in Civil Suit No. 84 of 1914. 


Mr. W. B. Pradhan, for the Appellants. 

Mr. P. B, Shingne, for the Respondent 

JUDGMENT. 

ScoiT, C. J.— Mia Khot in 1895 mort- 
gaged the property in snit to Jairam, the 
the father of the defendants Nos. 1 and 2. 
In 1901 the mortgagor being dead, his widow 
purported to sell the equity of redemption 
.to Jairam. Jairam sabseqnently sold his 

interest in the property to the defendant 
No. 3. 

The sale by the mortgagor’s widow 
could only transfer her l/8th share as a 
Muhammadan widow to the mortgagee* the 
remaining 28/32Qds in the equity of * the 
redemption belonged the plaintiffs, the son 
and daughters of the deceased. The present 
suit was filed on the 2l8t of April 1914 
for redemption. The defence is that the 
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suit is, as to all the plaintiffs’ interests 
except that of plaintiff No. 2, barred by 
limitation because Jairam obtained possession 
at the time of the sale, the plaintiff No. 3 
was a major at that date and the plaintiff 
No. 1 became a major in May 1908 and 
did not sue for redemption or possession 
within three years. The lower Court 
has held the suit barred as regards the 
plaintiffs Nos. 1 and 3 under Article 144 read 
with section 6 of the Limitation Act, on 
the ground that the possession of Jairam 
became adverse in 1901. 

This conclusion, however, appears to be 
inconsistent with section 7 of the Limitation 
Act, according to which, where out of a 
several persons jointly entitled to sue 
one is under disability and a discharge 
eannot be given in respect of the cause 
of action by any other of them, time will 
not run until the disability has ceased. 
Here the cause of action in the plaintiffs 
is the equity of redemption. The mother 
has not discharged and was not gualiSed 
to discharge it. Mr. Justice Cfaitty in 
V. Salmon (l) said: “Where a mortgage 
is made by two tenantS'in-common, both 
of them must be parties to the action to 
redeem; one cannot redeem in the absence 
of the other. Where two different estates are 
mortgaged, the person entitled to redeem 
one estate cannot bring an action to 
redeem without making the person entitled 
to redeem the other estate a party [see 
Cholmondeley v. Clinton (2)j, For this 
purpose there is no difference between a 
mortgage of two different estates or two 
undivided shares of tbe same estate.” 
For ibis reason neither of tbe plaintiffs 
who attained majority more than three 
years before tbe date of the institution of 
this suit was qualihed to discharge or 
release tbe equity of redemption. The 
right was indivisible and the suit having 
been brought within three years of the 
date when the youngest plaintiff attained 
majority is within time. 

SuAH, J — 1 concur, f desire to add that 
even treating the possession of the mort- 
gagee and his transferee as the possession 

(1) (18U1) 2 Ch. 48 ut ]). 52; G4 L. T. 222; 3y W. it. 
6W). 

(2) (1820) 2 J. & W. 1 p. 134; 37 K, P. 527; 22 

K. K. 81 . 


of a purchaser and not that of a mortgagee, 
I think the result would be the same. 
The plaintiffs as oo-sharera would be jointly 
entitled to sue him in respect of their 
shares for partition, and none of them 
would be competent to give a discharge 
in respect of the whole interest not vested 
in the purchaser. Thus under section 7 
of the Limitation Act the right of the 
three plaintiffs to recover possession of 
28/32th share in the property would be 
within time, as tbe claim of one of them, 
who was under a disability, is within time. 
The purchaser in possession would be 
equitably entitled to have his rights under 
the simple mortgage satisfied before he 
can be called upon to part with his 
possession. The result is substantially tbe 
same as if he were a mortgagee in 
possession, with this difference that he may 
not be liable to account as a mortgagee 
in possession. 

Appeal decreed. 


CALCUTTA HraH COURT. 

Letters Patent Appeal No, 1 op 191S, 

April 2, 1919. 

Presewf:— Justice Sir Asutosb Mookerjee, Kt., 
Justice Sir Charles Chitty, Kt., and Mr. 

Justice Walmsley. 

DINABANDHU JANA— Dependant — 

Appellant 

rrrfiwj 

DURGA PRASAD JANA and others — 
Pl4Intipps— Respondents, 

Civil Procedure Code (.lef V of 1908), .s. 89(1), 
ScA. 11, para^. 17, 2‘Z~8p€cific Relic} Act il of 1877), 
'i^—^rlidraiion^Aijrecmeni to refer diaputeSuit 
hu party to ayreement, maintainability of^ Stay of mit 
•^Procedure, 

Sub.sectiou 1 of section 89 of tho Civil Procedure 
Code, road with paragraph 22 of tho Second Schedule 
of the Code, makes tlio concludiug provision of 
section 21 of tlio Spccilic Kelief Act inaj)j»licftl>le to 
all arbitration agreements and awards governed bv 
the Schedule, [p. 82, col. 3.] 

Whore the ]>urties to a dispute agi’eo to X’cfor it 
to arbitration and subsequently one of thorn brings 
a suit to enforce his rights, the defendant can neither 
seek speciQe performance of the arbitration agree- 
ment nor sot it up as a bar to the suit brought 
against him hi coutravontiou of tho agreemout 
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His remedy is to apply for a stay of the suit 
under paragraph lb of Schedule II to the Civil Prooe- 
d^ Code and the burden lies on the plaintifE to 
show that some sufficient reason exists why the 
matter should not be referred to arbitration, and 
not on the defendant to show that no such reason 
exists, [p. 82, col. 2: p. 83, col. 1.] 

After the suit is stayed, it is open to either 
party to apply under paragraph 17 (1) of the 
Second Schedule of the Code for a reference to 
arbitration, and the Court can make an order under 
clause (4) of the paragraph, [p. 84, col. 1.] 

Letters Patent appeal against the deoision 
of Mr. Justice Fletcher, in Appeal from 
Ongmal Decree No 330 of 1914, dated the 
8th January 1916. reported as 44 Ind, 
Gas. 279, reversing the decree of the Sub- 
ordinate Judge, Midnapore, dated the 30th 
January 1914, 

Babn Sajan* Kanta Sinkj, for the Appellant. 

Babua Jyotis Chandra ffaara, Sarada Oharan 
Maitiund Gopendra Nath Das, for the Respon- 
dents. 

JUDGMENT. — This is an appeal under 
clause 15 of the Letters Patent from the 
judgment of a Division Court of two 
Judges who were equally divided in opinion 
in an appeal from original decree. 

On the 5th August 1911, the present 
enit was instituted by the plaintiff re- 
spondent against his three brothers for 
partition of joint properties and for in- 
cidental reliefs. It appears that two days 
previously the parties had entered into 
an agreement to refer the matters in 
controversy to the arbitration of three 
persons mentioned in the document and 
to abide by their deoision. The defendant 
in his written statement urged that the 
suit was not maintainable in view of 
this agreement of arbitration. The Sub- 
ordinate Judge held that section 21 of the 
^peoifio Relief Act did not operate as 
a bar, as the institution of the suit did 
not^ constitute by itself a refusal by the 
plaiptiff to perform the ooDtraot of arbi* 
tration. In support of this view reference 
was made to the decision of Wilson, J., 

V' Ohunder Dass v. Chunder Kant 

Mcokerjee v.1). The suit was then tried 
on the merits and a decree made in 
avoor of the plaintiff. On appeal to this 
Court, it was urged that the suit was 
barred under section 21 of the Speoibo 
Relief Act. Fletcher, J., overruled this 
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contention on the authority of the decisions 
in Koomui Ohundsr Bass v. Ohunder Kant 
MooWiee (1) and W. Crisp v. Adlard (2). 
Stiamsul Huda. J., held, on the other 
hand, that the deoision in Ram Chandra Pal 
V. Krishna Lai Pal (3) supported the oonten- 
tun of the defendants. The result was 
that Fletcher, J.. dismissed the appeal and 
Sbamsul Huda, J., allowed the appeal, so 
that under section 98 (21 of the Civil 
Procedure Code, the decree of the Sub- 
ordinate Judge stood ooD6rmed. The pre- 
sent appeal is directed against that decree. 

The appeal was argued at brst on the 
assumption that the right.s of the parties 
were governed by section 21 of the 
Speoifio Relief Act It was urged with 
considerable force that there was really no 
conflict in principle between the decisions in 
Koomui Chunder Dass v. Ohunder Kant 
Mookirjee (1) and Ram Chandra Pal v 
KiiahnaLal Pal{3) and that the conclusion 
in each case was baaed upon its special facts. 
In the former case, the defendant, who 
set up the usual arbitration clause in a 
mercantile contract as a bar to the suit, 
had ample opportunity to claim a 

reference to arbitration before the plaintiff 
oama into Court, but had never expressed 
a wish to go to arbitration; in these 
circumstances, the plaintiff could not justly 
be deemed to have refused to perform 
the agreement. In the latter case, there 
was an express refusal antecedent to the 
suit. On the other hand, the langnage 
by Petheram. 0-. J., in W. Crisp 
Adlard (2) may, perhaps, be open to 
comment, because the conduct of the 
plaintiff anteoadent to the aait, foIlov 7 ed 
by its institution, may indicate that he 
has refused to perform the agreement of 
arbitration, so as to bring into operation 
the provision of section of the Speoitio 
Riiief Ac!:. When we look to the facts 
of that case, it seems probable that all 
that was inteniei to bj decided by this 
Court was that refusal to go to arbitra- 
tion liu did not bar a suit for 

which there was a good cause of aou'oo 
at the date cf institution. It is needless 
however, to discuss this aspect of the 
matter in detail, ai. at the omciusion of 
the arguments, it transpired that section 


(2) 23 C nof;;12 
{■■i) 17 InJ. CcU. 


IikI. Dou. (n\ a ) 61"). 
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21 of the Speoifio Relief Aot had no applioa* 
tion to the oase. 

SeotioD 89 (1) of the Civil Prooedure 
Code provides as follows: 

^‘Save in so far as is otherwise pro* 
vided by the Indian Arbitration Aot, 1899, 
or by any other law for the time being 
in foroe, all references to arbitration, 
whether by an order in a sait or other- 
wise, and all prooeedings thereunder shall 
be governed by the provisions oontained in 
the second schedule/' 

One of the provisions oontained in the 
Second Schedule mentioned, is in the follow* 
ing terms : 

“22. The last thirty-seven words of sec- 
tion 21 of the Speciho Relief Aot, 1877, 
shall not apply to any agreement to refer to 
arbitration or to any award to which the 
provisioDB of this schedule apply.'’ 

The words of section 21 of the Speoitio 
Relief Act thus rendered inapplicable are 
as follows: — 

But if any person who has made such 
a contract (that is, a contract to refer pre* 
sent or future difierences to arbitration) 
and has refused to perform it, sues in res- 
pect of any subject which he has contract- 
ed to refer, the existence of such contract 
shall bar the suit.” 

The position then is that sub-section 1 of 
section 89, Civil Procedure Code, which is 
framed in very general terms, read with 
paragraph 22 of the Second Schedule, makes 
inapplicable, to all arbitration agreements 
and awards governed by the schedule, the 
concluding provision of section 21 of the 
Speoihc Relief Aot, There is no room for 
controversy that in the present oase, the 
arbitration agreement is governed by the 
Second Schedule and may form the subject- 
matter of an application under paragraph 17 
to hie it in Court. Consequently, the conclud- 
ing provision of section 21 of the Specific 
Relief Aot, which would otherwise have barred 
the suit instituted in contravention of the 
arbitration agreement, is of nn assistance to 
the defendant. At the sametime, the following 
words of section 21 retain their place : 

“And save as provided by the Code of 
Civil Procedure and the Indian Arbitration 
Aot, 1899, no contract to refer present or 
future differences to arbitration shall be 
Bpecitically enforced.” 
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Thus the defendant can neither seek 
speoifio performance of the arbitration 
agreement nor set it np as a bar to the 
suit brought against him in contravention 
of tbe agreement. Wbat then is the 
remedy of the defendant P Tbe answer is 
provided by paragraph 18 of tbe Second 
Schedule of tbe Civil Procedure Code, which 
is in these terms : Where any party to 
any agreement to refer to arbitration, or 
any person claiming under him, institutes 
any suit against any other party to the agree- 
ment, or any person claiming under him 
in respect of any matter agreed to be 
referred, any party to snob suit may, at 
the earliest possible opportunity and in all 
oases where issnes are settled at or before 
such settlement, apply to the Court to stay 
tbe suit; and tbe Court, if satisfied that 
there is no sufficient reason why the matter 
should not be referred in accordance with 
tbe agreement to refer to arbitration, and 
that tbe applicant was, at tbe time when 
tbe suit was instituted and still remains, 
ready and willing to do all things necessary 
to the proper conduct of tbe arbitration, 
may make an order staying the suit.” 

Tbe result of this provision is that when 
tbe Court is apprised that the suit has been 
instituted in contravention of an arbitration 
agreement, the Court has a discretion to 
stay tbe suit. Indeed, as Lord Selborne 
said in Willesford v. Watfon (4): “if parties 
choose to determine for themselves, that 
they will have a domestic forum instead 
of resorting to tbe ordinary Courts, then since 
that Aot of Parliament (that is, the 
Common Law Procedure Aot, 1854, section 
11, which corresponds to paragraph 18 of 
the Civil Procedure Code) was passed, a prima 
facie duty is cast upon tbe Courts to aot upon 
such an agreement.’’ As Sir George Jessel 
put it in Hodgson v. Railway Passspgers 
Assurance Oo. (5h “The plaintiffs are in the 
position of a party applying, and if there 
is any reason why tbe matter should not 
be referred to arbitration, it is their duty 
to bring it forward and present it to the 
Judge, and if they cannot do so, the Judge 
is quite iustified in being satisfied that 
there is no reason.” The burden, therefore, 
lies on the plaintiff to show that some 

(4) (ltt73) 8 Ch. App. 478 at p. 480: 42 L. J. Ch. 
‘i47i 28 L. T. 428; 21 W. K. 350, 

(6) (1882) 9 Q. 13. D. 188. 
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8affi3ienfc raason exists why the matter 
shoaU not be referred to arbitration, and 
not on the defendant to show that no 
sash reason exists ; it is the prima facie 
daty of the Court to aot upon the agreement 
between the parties: Lyon y. Johnson (b) and 
Clegg v. Olegg (7). In the case before us, the 
appropriate oourse to follow would have been 
for the defendant to obtain a stay of the 
suit and then on an applioation by either 
party under paragraph 17 (1) a referenoe 

to the arbitrators by the Court under 
paragraph 17 (4). 

A reference to the history of the legis- 
Jation on this subject in India and in 
Jiugland conBrms the view we take as to 
the rights and obligations of the parties 
m the events which have happened here. 

- Indian Contract Aot, 

lo7-, invalidated agreements in restraint 
of legal proceedings for the enforaement 
of rights in the ordinary tribunals. The 
first exception, however, saved con- 
tracts to refer to arbitration future dis* 
putes between the parties; it further 
provided that suits might bs brought 
for specific performance of such agreements 
and that the existence of the agreements might 
be pleaded as a bar to sails instituted in 
contravention thereof. The second exception 
saved contracts to refer questions that have 
already arisen. The second clause of the 
first exception was repealed by the Specific 
Relief Act, 1877 ; section 21 barred suits 
for specific performance of such arbitration 
agreements, but preserved the right to set 
them up as a bar to suits brought in 

The Indian Arbitration Aot, 
1899, which has a restricted local applioation, 
excluded by section 3 the operation of the 
last thirty-seven words of section 21 of the 
Specific Relief Aot and by section 19 con- 
ferred on the Court power to stay proceed- 
ings where there was a submission. The Civil 
Procedure Code, 1908, was, in respect of the 
matter now before us, modelled on the 
provisions of the Indian Arbitration Act, 
1899 ; paragraph 22 corresponds to section 
o and paragraph 18 to section 19. The 
result of these legislative enactments is to 
• here substantially in conformity 

England. The successive 

90Q iiiS®?? ^ 68 L. J. Oh. 628; 60 L. T. 

87 W. R. A27. 

200j 69 L. J. Ch. 520j 62 L. T. 

821| 88 W. R. 638. 
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stages of the development of that law 
are indicated by Vaughan Williams. L. J 
and Fletcher Moulton. L. J., in Doleman 

and S^s v. OsseU Ooyporation (8). In Mitchell 
V Harrt, (9) Lord Lough- Soroagb. 

u. O., repudiated the suggestion that an 
agreement lo refer, where no reference 
had taken place, would stop a Court of 

law. as also the idea of a bill to enjoin 

a par^y from proceeding at law under 
a notion of giving effect to such a covenant. 
Indeed, it appears to have been treated in 
later oases as settled law that an agreement 
to arbitrate did not oust the jurisdiction 
of the Court and the pendency of an 
arbitration was a bad plea: Thompson y. 
Charnock (10) and Hants y. Reynolds (11) 
In the case last mentioned, Lord Denman! 
O. J., ruled that the pendency of an arbi- 
iration was no answer to an action for 
recovery of a debt, and the plea as a plea 
in bar was clearly bad. The defendant was 
coDPequenJly in a position of great dis- 
advantage, and his remedy appsara to have 
been limited to a suit for damages for 
breach of contract. This was obviously 
uDsatisfacfcory. and led to the enactment of 
section 11 of the Common Law Procedure 
Aot. 1854. The object of the Legislature 
was to enable effect to be given to the arbi* 
tration agreement before the action was 
tried, and this was achieved by the provi- 
sions that the action might be stayed by 
the order of a Judge made in the exercise 
of his discretioo. This was reproduced in 
section 4 of the Arbitration Aot, 1889 152 
& 53 Vic. c. 49). We may add that 
our ooncluaion is in harmony with the view 
adopted in the oases of Sheo Babu v. Udu 
Narain (12) ^nd Appavu y, SeenUlS), 

The substance of the matter thus is 
that for the determination of the controversy 
between the parties, there were two com- 
petent tribunals available, the Court and 
the arbitrators. The plaintiff contracted 
to choose the latter; he has in fact taken 

(8) (1912) 3 K. B. 257; «l L. J. K. B, 1032. 107 L 

T. 5S1;76 J.P.4S7J 10 L. G. H. 916. ’ * 

(9) (1793) 2 Vea. Jr. 129 at p. 137; 4 Bro. 0. C. SU- 

30 K. R. oo7« • 

(10) (1799) 8 T. R. 139; 101 K. R. 1310. 

(H) (181 >) 7 (2- li- 71 ; 14 L. J. Q. B. 2 U* 9 Jui- 
808; 115 E. R. 414. ^ 

(12) 24 lucl. Cag. 490; 12 A. I,, j. 757, 
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the former. His opponents are not allowed 
to enforce speoiBo performance of the 
oontraot or to plead the contract as a 
oonolasive bar to the sail; bat the law 
permits them to apply to the Court to stay 
the suit in the exercise of its jadioial dis* 
oretion, so as to enable either of the par* 
ties to obtain a reference to the arbitrators. 
This, the true aspect of the situation, 
has been overlooked till the concluding 
stage of this protracted litigation. 

The result is that this appeal is allowed 
and the decree of the Court, made in aflBrm- 
ance of that of the Subordinate Judge, 
set aside. The suit is remitted to the 
Court of first instance to be taken up at 
the stage in which it was when the issues 
were framed. The Court will first detei- 
mine, whether the suit should be stayed 
under paragraph 18 of the Second Schedule 
of the Civil Procedure Code. If an order 
for stay is made, then either party may 
take proceedings under paragraph 17. If 
the suit is not stayed it will be retried. 
But we may point out that under section 
lOi, sub section 1, clause (e), an appeal lies 
from an order staying or refusing to stay 
a suit under paragraph 18. As the ground 
on which the appeal has succeeded was 
not taken at any earlier stage of the pro- 
ceedings, we direct each party to bear hia 
own costs in all the Courts. 

Appeal allowed; 

Suit remanded. 


MADRAS HIGH COURT. 

Aim-eai. AOAiNsr ArraLLATE Order No. 76 

OK 1918. 

Pehruary 4, 1919. 

Present: — Mr. Justice Oldfield and Mr. 

Justice Seshagiri Aiyar. 
AttUNACHALA VHLAN— Plaiktikk— 

Appellakt 

% 

tersHS 

VBNK ATARAM A AYYAR — Defendant- 

Respondent. 

t'iid P.uiMu.u; Code (Act 1’ o/ JOOS^, O. XXX.IV, 

' I . (j — Morl'j'OfC, suit fu>- cnfoiccinc-nt oj — Jtc- 
h/i'iuiAii/i' iii <>J rlnim on jiortion oJ htjimthecti^'Dccvcc 
/or t-olc '■/' othci- jKtrlioiis — Dcjicicncff —Persona! 
if'-cuT, iii'filir'ilion for, innhitainabilH ij of — 'Moiiyaycd 
f'-j-city,’ ‘►fM/ir-fh’ 0, mctiuiny of. 


CASKS, [1910 


Tho words ‘mortgaged property,’ in Order XXXIV, 
rule 5 (2), mean all the items mortgaged and the 
words ‘such sale’ in rule 6 mean the sale of tho 
entire hypotheca. [p. 86, col. 1.] 

A mortgagee suing for tho enforcement of his 
mortgage, who wilfully relinquishes his claim on 
some of the items of the hypotheca and obtains a 
decree for the sale of the remaining items, cannot, 
in the event of the proceeds being insufficient 
to satisfy the decree amount, apply for a personal 
decree uuder Order XXXIV, rule 6, Civil Procedure 
Code. [p. 85, col. 2.3 

Safish JRanjan Dass v. Mercantile Bank of India Ltd., 
4S Ind. Oas, 322: 45 C- 702 and Ram Ranfan Chakra- 
varti V. Indra Narain Dass, 33 C. 890j 10 0. W. N. 862, 
followed. 

Sheo Prasad v. Dchari Lai, 25 A. 79; A. W. X. 
(1902), 203, Qhafur Hasan Khan v, Muhammad 

Kifayat-HUahKhan, 2b A. 19: 2 A. L. J. 4 I 35 A.W. 
N. (1903) 165, Pirbhu ifarain Singh v. Amir £i:n^A, 29 
A. 369; A. W. N. (1907) 83 and Oopal Pando v. 
Baikuntha Mahapatra, 42 Ind. Cas. 56} 2 P. L. J. 638, 
dissented from. 

Appeal against the order of the 
Court of the Subordinate Judge, Nega- 
patam, in Appeal Suit No. 18 of 1918 
(Appeal Sait No. 676 of 1917, on the file 
of the District Court, Tanjore), preferred 
against the order of the District Munsif, 
Patukota, in Interlocutory Appeal No. 1574 of 
1917, in Original Suit No. 322 of 1913. 

FACTS appear from the judgment* 

Mr. T. V. Qopalaswami Mudaliarf for the 
Appellant. — A mortgagee cannot be de- 
prived of his right to apply for a personal 
decree merely because he waives his claim 
in respect of portions of the mortgaged pro- 
perty. The relinquishment is a direct 
advantage to the mortgagor: see Sheo Prasad 
V Behart Lai (1). The same view was 
taken in Qhafur Hasan Khan v. Mu- 
hammad KifayaUuHah Khan (2) and 
Pirbhu Narain Singh v. Amir Singh (3), In 
Qopal Panda v. Baikuntha Mahapatra (4) 
it was laid down that a personal decree 
could be granted where the relinquish- 
ment did not prejudice the mortgagee. 
The Calcutta deoisions have taken a narrow 
view of the matter. 

Mr. S. Vardachari, for the Respondent.— 
The plaintiff has deliberately chosen to 
relinquish his claim in portions of the hy- 
potheca and having contented himself 
with a decree for the sale of the remainder 

(I) :i5 A 79: A. W. X. (1902) 203. 

(2> 28 A. 19} 2 A. L. J. 413; A. W. N. (1905),'I65. 

(3) 29 A. 369; A. W. N. (1907) 83. j 

(4) 42 Iml. Cas. 50; 2 P. L. J. 538. •] 
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be took the risk and oannot oomplain of 
a defioienoy. The langruage of rules 5 and 
6 of Order XXXIV, Civil Prooedare Code, 
olearly suggests that all the mortgaged 
property available should be brought to 
sale before application oan be made for a 
personal decree : see Earn Ranjan Ohakravarti 
V, Indra Narain Dews (5) and Satish Ranjan 
Dass V. Mercantile Bank of India Ltd, (6>. 
The Allahabad rulings proceed upon a narrow 
interpretation of the rules. 

JUDGMENT. 

OLDPiELD, J. — I concur with the oonoln ■ 
sion reached in the judgment, which my 
learned brother is about to deliver. Each 
case, as I understand him to hold, most be 
decided on its own merits ; and it is au6B- 
cient here that appellant, who by hia own 
choice has proceeded and obtained a decree 
against a portion only of the mortgaged 
property, has suggested no reason whatever 
for exempting the remainder. That is a 
sufficient ground of decision in the present 
case: and whilst I agree that special oircum* 
stances may conceivably justify the grant 
of a personal decree, before the whole pro- 
perty comprised in the mortgage has been 
exhausted, I do not feel called on to 
attempt any dehnition of those circumstances 
or any estimate of the degree of difficulty 
in proceeding against the remaining prohts, 
which would entitle||the mortgagee to other 
relief. 

The appeal fails and is dismissed with 
costs, 

SESHAGiRt Aitar, J. — This appeal oan be 
disposed of on a short point. The re- 
spondent executed a mortgage to the appellant 
in respect of six items of property. In 
the suit on the mortgage the appellant re- 
liuquished his claim to four items of pro- 
party and obtained a decree for sale of 
only two of the six items. After selling 
the two items, he made an application for a 
personal decree under Order XXXI V, rule (3, 
Civil Procedure Code. The District Munsif 
granted the application, relying upon 
Sheo Irasad v. Behari L'll (1) and Ghafur 
Hasan Khan v. Muhammad Kifayat ullah 
Khan (2). The Subordinate Judge was of 
opinion that the mortgage contained no 
personal covenant to pay and dismissed the 
application. It is doubtful whether this 

(f^) 33 C. 890; 10 C. W. N. ^ 02 . 

(6) 48 lad. Cas. 322j 45 0. 702; 
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view of the Subordinate Judge is well 
founded, in the face of the decree and 
having regard to the language of the 
document. But I think that his decision 
oan be supported on the ground that as 
the appellant has not exhausted his remedies 
in respect of all the items of the mortgaged 
property, he is not entitled to a personal 
decree. 1 accept the reservation stated by 
Sir John Woodroffe in Satish Ranjan Dass 
V. Mercantile Bank of India Ltd. (6) that 
the matter must be looked at rationally 
and that the personal remedy should be 
enforced only when there is deBoienoy after 
the sale of the mortgaged property available 
for sale. In other words, if the mortgagee 
does all that is reasonably possible to bring 
to sale the mortgaged properties, his 
action shonld not be scanned with undue 
severity. The principle is that the decree- 
holder should take .steps to bring the 
entire mortgaged property that may be 
available to sale. Sanderson, C. J., says, 
that not less than the whole of the pro- 
perties mentioned in the decree must be 
sold in order to comply with the provisions 
of the rules and with the terms of the 
decrees, that the question of sufficiency could 
not arise unless it was intended the whole 
should be sold, if necessary, to liquidate 
the amount secured by the mortgage. The 
case before the Calcutta High Court was 
one in which there was a decree in respect 
of all the mortgaged properties. But the 
mortgagee claimed a personal decree after 
selling only some items in the decree. 
The principle of that decision will apply 
with equal force to a case where a mortgagee 
without any reason relinquishes his claim 
in respect of some of the properties mort- 
gaged. In the earlier case in that Court, 
Ram Ranjan Chakravayti v. Indra Narain Dasl 
(o), this was distinctly laid down. In 
that case substantial portions of the mort- 
gaged property were not included in the 
decree and the application under section 
90 of the Transfer of Property Act was 
made after selling all the properties com- 
prised in the decree. The learned Judges 
held that the mortgagee was entitled to 
this relief. In the Madras High Court 
there is no direct decision. The observations 
in ShanmuQ'i Pillaiv. Rarnanathan Cketti (7) 

(7) 17 M. 30} at p. 3Uj 4 M. L. J. 91; fj Iml. IM- 
(.N. s.) 214. 
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point to the same eonolnsion. In that 
ease one of the properties in respeot 
of which decree was obtained was claimed 
by the brother of the judgment-debtor. 
He was not a party to the decree. He 
had also institated a suit for partition. In 
that suit, the property in dispute fell to the 
share of the brother. Thereupon the mort- 
gagee, without taking steps to sell that pro- 
perty, asked for a personal decree against 
the judgment-debtor. Muthusami Aiyar, J., 
held that he was entitled to such a decree. 
The learned Judge says ; — *' The respondent 
was therefore jnstihed in not proceeding 
against Tiyagaraya Pillai's share, lest by 
so doing he may rnn the risk of involving 
himself in litigation which may entail on 
him expense.'* This dictum shows that it 
is not the duty of a mortgagee to put 
himself to uncecessary expense and to 
involve himself in frnitless litigation before 
seeking for a personal decree. But it is 
clear from this case and from the Calcutta 
oases that it is not open to a mortgagee 
to give up his rights unreasonably against 
portions of the mortgaged property, with 
a view of making the judgment-debtor 
personally liable. The language of rules 5 
and 6 of Order XXXIV, Civil Procedure 
Code, suggests that such a procedure is not 
what the Legielature contemplated. Frima 
facie the mortgage most include all the 
properties in the suit. Rule 5, clause 2, 
speaks of the mortgaged properly being 
brought to sale. That means all the items 
mortgaged. The next clause or a sufficient 
part thereof indicates that direction is given 
where it is possible to get full satisfaction 
out of the portion of the properties mort- 
gaged. Rule 6 directly makes it a condition 
precedent to the application that the net 
proceeds of such sale,** namely, the sale of 
the entire bypotheca, should be found in- 
sufficient to pay the amount due to the 
plaintiff. In Jones on Mortgages, Volume II, 
Sfotion 1225B, the rule is thus stated : — 
“ The purpose cf the foreclosure suit is to 
enforce the right of redemption and personal 
judgment in such a suit can only be awarded 
when the mortgaged premises will not produce 
the amount found to he oollectable.” The 
Allahabad High Court has consistently 
taken a different view. In Sheo Prasad 
V. Behari Lai (l)it was stated that there 

h nothing to prevent a mortgagee relin* 


quishing his claim against a portion of the 
mortgaged property and then obtaining a 
decree under section 90 of the Transfer of 
Property Act. With all deference, it seems 
to me ^ that the meaning put upon the 
words of any such sale’ is too narrow. 
The same view has been taken in Qafur Hasan 
Khan-^.Huhammad Kifayat ulldh Khan (2) 
and was accepted as good law in Firhhu Narain 
Singh V. Amir Singh (3), In Qopal Panda v. 
Baihuntha Mahapatra (4), the learned Judges 
say that if the mortgagee is not prejudiced 
by the giving up of certain items of 
property a personal decree can be passed. 
It is difficult to say how this prejudice 
can be ascertained. Prima tacie when a 
personal decree is asked without recourse 
to the property mortgaged, it would ordi- 
narily prejudice the judgment- debtor. 

I am free to confess that a great deal 
can be said for either view of 
the question.But the reason of the rnle 
seems to be in favour of the Calcutta 
view and as a learned Judge of this High 
Court bad very largely adopted the same 
view, I prefer to follow those decisions 
and to bold that the mortgagee is not entitled 
to a personal decree in the present case. I 
would, therefore, dismiss the appeal with costs. 

Appeal dismissed, n 

M. c. P. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appexl No. 114 of 1912. 

December 9, 1918. 

Present : — Mr. Stuart, J. O. 

PARAGI AND ANOTHBH— Defendants — 

Appellants 

tersus 

GAURI SHANKAR— Plaintiff- 

Respondent. 

Will, claim based an — Proof, nature of ^ Hindu 
Laxn-^Temple, offerings rnade ai—Trar^sfer of rtght to 
receive offetings, validity of, 

lu a suit based upon a WiU, the mere produo- 
tion of the Will proves nothing; proof must be 
adduced that tho Will has been acted upon. [p. 87, 
col. 2.] 

The transfer of a right to receive gifts made by 
the worshippers at a temple to one of the pujaris 
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in his office of officiating priest, is usually Toid 
as being against public policy, for the simple reason 
that if such transfers were permitted generally, 
there would be nothing to prevent the offerings at 
a shrine of one religion coming into the possession 
of a person of another religion. Such transfers are 
void unless they are proved to be according to 
custom or us^, when their validity will be 
judged according to the conditions of such custom 
or usage, [p. 87, col. 2.1 

Appeal from the decree of the District 
Judge, Sitapur, dated the 28th January 1918, 
confirming that of the Munsif, Sitapur, 
dated the 23rd August 1917. 

Pandit Harkaran Nath Misra, for the 
Appellants. 

Mr. J. P, 0. hhattacharji and Babu Basudeo 
halt for the Respondent. 

JUDGMENT. — This suit relates to a 
transfer made by the five sons of Bhagwan 
Din of their right to receive offerings at 
the temple of Shiva in the village Muham- 
madpur in favour of Mahant Gauri Shankar. 
The suit was brought by Gauri Shankar 
for a declaration that the transfer was a 
good one. The religious service at the 
temple in question is by Gosbains, who 
act as pujaris and receive the offerings 
of the worshippers. These offerings are 
divided into five equal shares. The defend- 
ants are pujarts entitled to the offerings 
falling in one share and the plaintiff is a 
pujayi who has an interest in another 
share. The case for the defendants was as 
follows: They stated that Bhagwan Din 
had no right to share in the offerings, that 
the right to the offerings lay originally 
with Shambbu, that Sbambha had two 
Sons Bakhtawari and Durjan who lived 
jointly, that on Bakhtawari’s death Durjan 
succeeded to the whole of the property of 
the joint family by survivorship, that they 
are the descendants of Durjan, and that they 
have succeeded to the whole right to 
collect offerings originally possessed by 
Shambbu. The plaintiff agreed that Bakhta- 
wari and Durjan were the sons of Shambbu* 
His case was that Bakhtawari had separated 
from Durjan, that Bakhtawari had left no 
son but had left a daughter, that Bhagwan 
Din was the son of the daughter, and that 
Bakhtawari had devised his share in the 
rights by Will to Bhag wan Din, 

The lower Courts do not appear to have 
appreciated the exaot nature nf the dispute. 
I’hey appear to huye treated the defendants 


as outsiders and do not seem to have 
understood that on the admissions of the 
parties the defendants are entitled at any 
Tate to cne-tenth of the offerings. They 
have treated the succession of Bhagwan Din 
to the property entirely on the basis of a 
oertified copy of a Will that has not been 
produced, which they have presumed to be 
genuine without looking into the question 
as to who succeeded to Bakhtawari’s pro- 
perty when he died. I do not say that the 
Courts were wrong in presuming the Will 
to be genuine under the thirty years* rule 
but the Will in itself does not settle the 
question. The mere production of a Will 
does not necessarily prove anything. It is 
necessary to prove that the Will was acted on. 
The Will may be a genuine Will and may have 
been revoked. To decide a point like this on 
^e basis of a Will alone is not satisfactory. 
The Courts do not seem to have appreciated 
the necessity of inquiring who succeeded to the 
properly of Bakhtawari when he died. 

A second point wis raised which has 
bsen dealt with under an erroneous im« 
presaion as to the law. The subject of the 
transfer is the right receive gifts made 
by the worshippers at the temple to one of 
the puiaris in his office of officiating priest. 
The law on the subject has been discussed 
mmany High Courts. I need not quote the 
decisions. It is sufficient to state their sub- 
stance. A transfer of such rights is usually 
void as being against public policy, for 
the simple reason that if such transfers 
were permitted generally, there would be 
nothing to prevent the offerings at a 
shrine of one religion coming into the pos- 
session of a person of another religion It 
has been held by all High Courts that such 
a practice cannot be permitted. The law is 
that such transfers are void unless they 
are proved to be according to custom or 
usage when their validity will be judged 
according to the conditions of such custom 
or neap. It may well be said in this case 
that the present transfer is quite unobjeo- 
tionable. It has been made by some pujarts 
in favour of another pajari. That may be 
granted. But to lay down, as the lower 
Courts have laid down, that such a transfer 
can be permitted generally is not correct 
and this transfer can only be held to be 
valid if the plaintiff can prove that there ia 
a custom of the temple under which tran,i. 
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fers are permitted and that this transfer is 
aooording to tbe conditions of that onstom. 

As the lower Appellate Court has not 
decided these points and as it will be neces> 
sary to take further evidence before these 
points are decided, 1 remit tbe case to tbe 
learned District Judge of Sitapur for tbe 
decision of the two following issues: — 

1. Who succeeded to tbe property of 
Bakhtawari on his death? The burden of 
proof is on tbe plaintiff who alleges separa- 
tion. 

2. Is there a custom of tbe temple 
permitting a transfer? If so, is tbe trans- 
fer made valid according to its conditions? 

The learned District Judge will record 
such evidence as the parties may wish to 
produce upon these issues and will certify 
and send tbe evidence to this Court with 
his hndings upon the said issues on a date 
not later than two months from the date 
on which he receives a copy of this order. 
Ten days will then be allowed for objections. 

/s's«efi rpmitted. 


ALLAHABAD HIGH COURT. 

F{k*»t Affeal from Order No. 76 ok 

1918. 

January 21, 1919. 

Preie«/;— Mr. Justice Piggott and Mr. Justice 

Walsh. 

[ JADDO TIWARI — Opposite Party — 

Appellant 

versus 

BARAM DEO SINGH — Applicant — 

Respondent. 

fiH(i Wurdn Act {VIII of 1 890', j?is. ^4, 
46 — Guanlidn, oppuiutmvut of, subject to Juiniiihiiiij 
security — Failure to fui7ii.‘<h i^ecurity, vj^'cet of—~ 
Accounts, failure to furnish— Guardian, liahility of. 

Wlierc Ji person is appointed to be the guardian 
of the property of a minor ‘.ubject to furniahing 
eertain security and Iio enter.s into possession and 
inuimgeinent of the minor’s properly, tho fuel tif 
Jjis failure to furnish security would not exonerate 
Jiiin from disciplinary action on the part of the 
Court under section 45, clause (J) thj of tljo 
Guardians and Wards Act. 

First appeal from an order of the District 
Judge, Ghazipur. 

Mr. Ihna Shar.ker Bajpai, for the Appel- 
lant. 

JI’DGaMKNT, — T his is an appeal by a 


guardian against an order which has sub- 
jected him to disciplinary action on the 
part of the Court under the provisions of 
section 45. clause 1 (6), of Act VIII 
of 1690. The main point taken is that 
the order appointing the appellant Jaddo 
Tewan to be guardian of the minor Sri 
Kant Acharya was made subject to his 
furnish, ng certain security. He admittedly 
failed to furnish the security required and 
the contention is that by so failing he 
made his appointment a nullity and ceaeed 
to be liable to any action on the part of 
the District Judge under the provisions of 
the Act in question. In view of the word- 
ing cf section 34, clacEG (o), of the Act 
there seems no force in this contention 
from a teohnioal point of view. As a 
matter of fact we note that the appellant 
did enter into possession and management 
of the minor’s property as his guardian 
and can scarcely be heard to say that, by 
failing to comply with one of the orders 
of the Court, he has escaped the liability 
for his failure to comply with another. 
The other points tsken in the appeal are 
of no^ force. Tbe appellant’s subsequent 
compliance with another order does not 
relieve him from liability for having 
failed to comply with the previous order. 
We dismiss this appeal. As it has been 
heard ex parte, we make no order as to 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal krcm Original Decree No. 47.3 

OP 1915. 

January 27, 1919. 

Vrescnti — Justice Sir Charles Cbitty, Kt., 
and Mr. Justice Panton. 

BISWANATH BHATTACHARJEK 
AND OTHERS— Dependants — Appellants 

versus 

UOVINDA CHANDRA DAS and others— 
Plaint ipps — Respondents. 

neghtration Act (ZIV of ISOS), ss. 3?, 87— 
Presentation of doctimcnt for registration by am- 
mukhlnr, rnlulily of—Registrotion, defect iv, effect of— 
Stamy. duti/^ llundi xontten on more stamp papers than 
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oney validity of^Negotidble Instruments Act (XXVI 
of 1881J, 8 . 5-~-BiU of ExckangCy whether includes 
handi— Confrace Act (IX of 1872^, s. 60— ^ppro- 
priation of payment towards interest. 

Improper re^stratioa of a dooament, or an error 
on the part of the Se^strar, does not affect the 
validity of the document, [p. 92, cols. 1 & 2.] 

The presentation of a document for registration 
by a person holding an atn-mukhtarnama empowering 
him to do all acts relating to the executant’s 
estate in various Courts and offices, among others 
“in the District Registration Office”, etc , isapresenta- 
tion by a person duly authorised, [p. 92, cols. 1 & 2.] 

A. hundi may be \vritten on more papers than 
one, provided the aggregate value of the stamp 
papers used represents the correct value of the 
stamp to which such hundi is liable, [p. 91, col. 2.] 

A Bill of Exchange may include a hundiy but 
it docs not follow that a hundi includes n Bill of 
Exchange, [p. 91, col. 2.] 

Where payments arc made in liquidation of a 
debt, and the amount due on account of interest 
largely exceeds the amount paid, the creditor is 
justified in appropriating such payments towards 
interest, [p. 93, col. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, lat Court, Dacca, dated the 21st 
June 1915. 

Mr. B, Chuckerbuityy Babes Joges Chandra 
Bovy DtoarJca Noth OhuckerbuUy, Kshitis 
Chandra Necgiy Satis Chandra BhattacharjeSy 
Brokas Chunder Pakrasiy Surendra Nath Das 
Oupta and Hemendra Nath Bose, for the Ap- 
pellants. 

Sir Rash Behary Qhose, Dr. Sarat Chandra 
Basak, Babas Kunja Lai Das and Sures 
Chunder Das, for the Respondents. 

JUDGMENT. 

Chittt, J. — This suit was instituted by 
Govinda Chandra Das for himself and 
as executor to the estate of Hari Mohan 
Roy to recover from Biswanath Bbatta- 
oharjya and his son Jogesh Nath Bhatta- 
obarjya Rs. 70,362- 8‘0, being the amount due 
for principal and interest on a Bill of 
Exchange for Rs. 50,000 and to enforce that 
claim as a charge upon the property mentioned 
in a letter of hypothecation which was said 
to have accompanied the bill. The Bill of 
Exchange was dated 2nd August 1908, and 
was drawn by Jogesh Nath on his father 
who, according to the plaintifi’s case, accepted 
it. Jogesh drew the bill at Dacca. It was 
taken to Elenga by two of fhe plaintiff’s 
men, and is said to have been there accepted 
by Biswanath on 4th August 1908, when he 
also signed the letter of hypothecation 
accompanying the bill. Plaintiff’s case is 
that two payments were made for ioterest 
by Jogesh: one of Rs. 3, COO on 7th November 


1910 and the other of Rs. 1,000 on 27th 
October 1911. It is oonoeded that these 
payments were made by Jogesh by cheque. 
The suit was filed on 2nd January 1914 
and if the interest was so paid, would be 
within time. 

Biswanath died on 11th Chait 1320 (—25th 
March 1914). A written statement, purport- 
ing but not proved to have been signed by 
him the day before he died, was filed by 
bis four sons the present appellants, in the 
July following. They bad then been sub- 
stituted as bis representatives and they put 
in a further written statement on their own 
behalf in almost precisely the same terms. 
Jogesh in bis personal capacity filed a written 
statement but did not defend the suit, nor 
did he take any part in the defence put 
forward by his three brothers, although he 
was then also on the record as one of 
his father’s representatives; nor did he 
venture into the witness-box to give evidence. 
A number of issues were raised, the con- 
testing defendants taking every imaginable 
defence. The learned Subordinate Judge 
decided against them on all points and the 
four song joined in filing the present appeal. 

Before us four questions have been raised. 

(1) Did Biswanath accept the Bill of 
Exchange and sign the letter of hypothecation 
as alleged? (2) whether the Bill of Ex^ 
change was duly stamped; {S) whether 
the letter of hypothecation was properly 
stamped and registered; and (4) whether the 
claim is barred by limitation. 

The first question is one entirely of fact. 
It is oonoeded that Jogesh drew the Bill of 
Exchange at Dacca on 2nd August 1903, 
The defendants’ case is that it was never 
taken to their father Biswanath at Elenga for 
acceptance, or for signature of the letter 
of hypothecation; and that the signatures 
purporting to be his on both doonmenta are 
forgeries. It is not suggested who did 
forge or could have forged these signatures, 
oo far as direct evidence goes of Biawanath’s 
execution, the case rests on the evidence of 
the plaintiff’s witnesses Haralal Chakravarty 
and Gouranga Chandra Das, who are said 
to have gone to procure the execution of 
the letter of hypothecation and acceptance 
of the Bill of Exchange by Biswanath. 
against the evidence of Biswanath’s son 
rarak Nath who tries to make out that his 
father was then seriously ill and w|io 
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Bwears of bis personal knowledge tbafc 
Biswanath oonld not have ezeoated those 
dooaments on the date alleged. 1 do not 
propose to disonss the evidenoe on this 
question at any great length beoanse I 
entirely agree with the oonolusion to whiob 
the learned Subordinate Judge has oome, 
that Biswanath did aooept the Bill of 
Ezohange and sign the letter of hypotbeoa- 
tion as alleged by the plaintiff. There seems 
no reason whatever to disbelieve the evidenoe 
of the plaintiff’s witnesses on this point, and 
we have the farther evidence of the plaintiff 
himself that he sent these two men to 
Elenga for this very parpose. That there 
was a sum of money dae to the plaintiff 
from Biswanath and Jogesh at the time is 
proved beyond the shadow of dsubt. There 
bad been a number of Hundis drawn by 
Jogesh for his father and two small ones 
drawn by Jogesh and Troibkhya Nath, a 
Naib of Biswanath, the amounts of which 
were admittedly outstanding in August 190S. 
Those Hundis were .of different dates, from 
29th March 1906 down to 28th July 
1908. There is correspondence on the 
record which shows that there was an idea 
of having the sums due on these Hundis 
consolidated and one document being 
given for the whole amount. It appears 
that Biswanath with bis son Jogesh was carry* 
iug on business of various descriptions; 
among others, he was taking leases of forests 
for which he required large advances from 
time to time. It is admitted that the 6rat 
two of the Hundis for Rs. 10,000 each were 
given to the plaintiff to secure Bs. 20,000 
which was kept in deposit with the plaintiff 
for the purpose cf paying a quarter of the 
price for the timber Mahal. That Biswanath 
accepted this Bill of Exchange is also sup* 
ported by the letter which be wrote to the 
plaintiff, dated l5th Kartik 1316 (=l8t 
November 1909), in which be promised to 
pay the Interest as soon as possible. It is 
clear that this letter can only refer to 
interest on the Bill of Exchange. At that 
time there was no other debt nutstanding 
against Biswanath to which he could be 
alluding. 

The evidence on the defendants’ side 
this question cf fact is of a purely negative 
haraoter. They try *o make out that Biswa- 
iittth wQh seriously ill for some 8 or 10 
days both before aud after 4tb Augpst 


1908. The learned Subordinate Judge has 
characterised Taraknath as an ‘arch liar.** 
and I entirely agree with him that hia 
evidence cannot possibly be believed. The 
whole story of this alleged illness of Biswa* 
nath IS clearly an afterthought manufactur- 
ed to meet the present claim. The most 
impcrtant witness who would be able to 
prove this serious illness was a Doctor 
named Rebati Mohan Dutt, who was said 
to have been summoned from Calcutta on 
31st July 1908 and who is said to have 
stayed at Elenga treating Biswanath for 
eight days on a fee of Rs. KOa day. This 
man has not been called. An application 
was made to examine him on commission, 
but it was plain that he was then in the 
neighbourhood and apparently carrying on 
his profession. Then it was said that 
he was seriously ill. The Judge properly 
refused to believe this and ordered him to 
be summoned to give evidence in Court. 
This ordeal he declined to face; and, as 
the learned Judge remarks, he thereupon 
made himself scarce and it is not known 
where he has gone.” There is qo evidenoe 
on the record worth the name that he 
treated Biswanath at all. The prescriptions 
which he is said to have given are produced 
by another medical practitioner, Rajani Nath 
Sen. The proof of payment of the Bs. 800, 
which would have been a point very much 
in favour of the defendants’ case, was not 
in the first instance attempted. Subsequent- 
ly a man Jagabandbu Talukdar, a servant 
of the defendants, who had already been 
examined, was recalled to say that he had 
handed over the money to and taken 
a receipt from Rebati Mohan Dutt. There 
13 nothing to show that the receipt is in 
Rebati’s handwriting or that he was ever 
paid this very large sum of Rs. 800 by 
Biswanath or any member of his family. 

It does not appear in the family accounts. 
There is, moreover, as the learned Subordi- 
nate Judge has pointed out, irrefragable 
evidenoe in contemporary documents showing 
that Biswanath could not possibly have 
been ill at that time. On Ist August 
1908, an application was presented to the 
Civil Court for the examinatiou of 
Biswanath and his son Sarada Nath on 
commission. In that application it was 
distinctly stated that Biswanath was unable 
to come to Court on acQount of old ago 
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and Sarada Natb on aooonnt of ill health. 
The Yakalatnama on the strength of whioh 
that application was presented was signed 
by Biswanath personally jnet before the 
appHoation was made. It is inconceivable 
that, if Biswanath was then believed to be on 
his death-bed, an application to examine him 
on commission would have been made at 
all or that, if it were made, it would not 
have been made on the ground that he was 
too ill as well as too old to attend the Court. 

On the whole evidence, £ think that there 
can be no possible doubt that Biswanath 
accepted this Bill of Exchange and executed 
the letter of hypothecation, as the plaintiff 
alleges, on 4th August 1908. 

The next point is whether the Bill of 
Exchange was duly stamped. The argu- 
ment of the learned Counsel for the 
appellant, as I understood it, was that 
Nilkanta Shaba, the stamp-vendor, was not 
a licensed stamp-vendor in 1908 who was 
authorized to grant a certihoate for the 
use of three pieces of stamped paper to 
make up the stamp of Rs. 30, and that 
it was not open to the executant of the 
Bill of Exchange to use three pieces of 
stamped paper to make up the stamp on 
that document. With regard to Nilkanta 
Shaba, before the appeal came on for 
bearing, it was represented to us that the 
defendants bad in the Court below made a 
case of forgery having been committed in 
the registers of the Collector relating to 
stamp vendors and we were asked to send 
for these books for the purpose of judging 
whether fresh evidence should be taken 
on ibis point. It should be noted that 
the learned Subordinate Judge bad himself 
called for these registers, had inspected 
them in the presence of tbe Pleaders of 
both parties and bad come to tbe oonolu- 
Bion that there was no ground for suspicion. 
Two of tbe registers — parts of register 
No. 72 — were actually marked as exhibits 
in tbe Court below. The other, said to be 
a list uf stamp vendors, was not narked 
as an exhibit, as it appeared unnecessary. 
On tbe documents being produced before us 
it was at once apparent that theie was no 
ground whatever for any suggestion of the 
registers having been (ampe d with. The 
only alteration in tbe register No. 72 was 
an alteration in the figures af the years, 
printed forpas for previous years having 


been bound up and used for subsequent 
years, tbe figures of those years being 
entered in manuscript. As to the list, it 
is at most of a negative value. It may 
be conceded that tbe name of Nilkanta 
Shaba does not appear in that list, and 
no suggestion of forgery is made in connec- 
tion with it. The man’s name, however, 
does appear in the register of stamp-vendors 
of that year. It may be that be was 
licensed to sell Court-fees at the several 
Courts. The question is of no importance 
because the argument of tbe learned Counsel 
appears to be based on an erroneous read- 
ing of the rules of the Governor- General 
in Council then in foiue relating to the manner 
in which stamps should be affixed to various 
instruments. The learned Counsel relied 
on certain rules which relate to Hundis. 
Rule 4 relating to Bills of Exchange is 
different, and under that rule the docu- 
ment is correctly stamped. A Bill of 
Exchange may include a Hundi; but it 
does not follow that a Hundi includes a Bill 
of Exchange. Though this document has been 
loosely described in the lower Court and by 
tbe parties as a Hundi, it is, in fact, a Bill 
of Exchange; it was intended to be a Bill 
of Exchange; and tbe rules relating to 
stamping of Bills of Exchange would apply 
to it. Rule No. 6 especially authorizes 
the joining of two or more sheets of 

stamped papers together, subject only to the 
proviso that a portion of the instrument 
shall be written on each sheet so used 
That is admittedly tbe case here, the 
document being written across all three. 
There is no question that the document 
was written on three ‘ Hundi” stamp papers 
of the aggregate value of Rs. 30. It was 
therefore, correctly stamped. 

We then come to tbe question of the 
admissibility in evidence of the letter of 
hypothecation. As to this it is contended 
that as the document was not properly 
stamped, it was not capable of registration 
and that having been improperly registered 
it was invalid to create any charge It 
was further urged that it was not presented 
for registration by a person authorized to 
do so. As to the registration it is clear 
upon the evidence that the dooumert 
when presented to tbe Registrar, was 
examined by him and he came to the con- 
olpaioD, rightly or wrongly, that, being a 
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letter of hypatheoation aoojmpanying a 
Bill of Exchange, it was exempt from duty 
under Article 40, Exemption ( 2 ) of Scbednle T 
of the Stamp Act, If of 1899. He accord* 
ingly ceriiBsd on the Bill of Exchange that 
it was properly stamped and registered the 
letter of hypothecation without requiring 
any further duty to be paid in respeot of 
it. Id this connection the learned Counsel 
for the appellant relied upon section 36, 
which provides that * No instrument charge* 
able with doty shall be admitted in evidence 
for any purpose by any persons having 
by law or consent of parties authority to 
receive evidence; or shall be acted upon, 
registered or authenticated by aoy such 
person or by any public officer, unless such 
instrument is duly stamped.” It was urged 
that this prohibition of registration of an 
instrument not duly stamped implied that 
such an instrument, if improperly registered, 
would be invalid in law. He was confront* 
ed with proviso (a) to that section and 
be was forced to contend that that proviso 
did not refer to documents compulsorily 
registrable. This shows the fallacy of the 
argument, for there is nothing in that 
proviso so to re^^triot its scope. It is 
obvious that this document might have 
been admitted in evidence in the Court 
below, had the Judge so thought fit, on 
payment of the stamp duty payable and the 
penalty prescribed by section 35. It cannot 
be said that the document was incapable of 
registration inasmuch as it was registered. 
An improper registration by the Registrar 
could not possibly affect the validity of 
the document. Section 87 of the Registra- 
tion Act says that ^'Nothing done in good 
faith pursuant to this Act. ..by any register- 
ing officer shall be deemed iovalid merely 
by reason of any defect in his procedure.” 

Nor can it be successfully argued that 
this document was presented for registra* 
tion by an unauthorized parson. It was 
presented for registration by Jogesh Nath 
Bhattaoharjya, who along with hi.e brothers 
held an am-mukhtearnama (Exhibit 1) from 
bis father Biswanatb, dated 4th Cbait 1310. 
By this document Biswanatb empowered 
any of the said am mukhtears to do all 
acts relating to his estate in various Courts 
and offices, among others in the District R 3 . 
gistration Office and Sub-Registration Office, 
otc., subordinate thereto.” This general 


power would clearly authorise any of 
an-mukhteiirs to present and procure the 
registration of any document relating • to 
his estate. That power is in no way 
curtailed by the special power whfoh follower 
that any of his mukhtears might borrow 
money by executing on his behalf by signing 
his name band-notes, Huudis, pro- 

missory notes, or hypothecation bonds, with 
Hundis, bonds or any other document, and pre- 
sent those documents in any Registration Office 
according to necessity and get them registered. 
1 am of opinion, therefore, that Jogesh 
was fully authorized to present and get 
registered this letter of hypothecation. 

It may bs an arguable point whether 
the course taken by Biswanatb and his 
BODS, which was accepted by the Sub- 
Rsgistrar and later by the learned Sub- 
ordinate Judge, was correct according to 
law. It can hardly have been intended by 
the Legislature that a debtor in the Muffusstl 
desiring to mortgage bis property shoqld, 
by executing a Bill of Exchange and giving 
a mortgage in the shape of a letter of 
hypothecation aooompanying snob bill, be 
able to evade the stamp laws and effect 
a mortgage for the daty chargeable only 
on a Bill of Exchange. But, in my 
opinion, we are precluded from going into 
the propriety of that proceeding by the 
provisions of section 3o of the Stamp Act. 
The Registrar may have been wrong in 
thinking that the letter of hypothecation 
was exempt from stamp duty and register- 
ing it as such. The learned Subordinate 
Judge may also have been in error in 
admitting it in evidence on the same 
ground. But as he admitted the document 
in evidence, that admission, except as is 
provided for by section 61, which does not 
affect the liability of the defendant, cannot 
be called in question in this suit. The 
question of the validity of a registration, 
where there has been some error on the 
part of the Registrar, was many years ago 
considered by the Judicial Committee of 
the Privy Council, who held that in spite 
of such error the registration would neverthe- 
less be good. tSee Sah Mukhun Lall h'artday 
V. Sah Koondun Lall (1) and Muhammad 

Ewuz V. Birj Lai (2). It follows that the 

(1) ir> B. L. a. 228j 24 VV. K. 76; 2 I. A. 210j SlSar. 
P, C. J. 509 (P. C.). 

(2) 1 A. 405 (1>. C.); 4 1. A. 106;3 ,Sar. P. 0. J, 
736; 3 Sutu. P. C..J.,438i,l lad, .Deo. (n. 8.) 820, 
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validity of the dooameDt reffiatered would 
not be thereby affected. It would be most 
dangerous if such were the law; nor does 
it lie in the mouth of the representatives 
of the executant of this letter of hypotheca- 
tion, who was responsible for the proper 
stamping of that document, now to plead 
that his contract was not binding upon 
him because he had succeeded in defrauding 
the revenue. 

The last question is that of limitation. 
There is no evidence on the part of the 
appellantS'defendants of any appropriation 
by Jogesh of these sums of Rs. 3, COO and 
R>8. 1,000. They were undoubtedly paid by 
Jogesh by cheque against this Bill of 
Exchange. The creditor was jastiiled in 
appropriating them towards the sum then 
due for inteiest, which largely exceeded 
these amounts. That he did so appropriate 
them is clear from his notice (Exhibit lO-P) 
dated 19th Ohait 1319 (=lsi April 191H), 
where the two sums are duly credited 
against the interest which he was then 
demanding in respect of this bill. 

The result, in my opinion, is that the 
decision of the learne'i Snbordiuate Judge 
was correct, and that this appeal must be 
dismissed with costs. 

Panton, J. — I agree. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 170 of 191S. 

January 25, 1919. 

Present: — Mr. Batten, A. J. C. 

LAXMAN— Defendant — Appellant 

■ versus 

TATYA — Plaintiff — Respondent. 

Hindu Law— Partition of sclj’aoiuircd properhj by 
father among sons, effect of- Qift and partition, dis» 
tinctioji between — Registration, ivhether uccessary. 

A Hindu father can dui-ing his lifetime parti- 
tion his self-acquired property among his sons, [p. 
94, col. 2.] 

The effect of such a partition, however, is ditfer- 
ent from that of a gift, A gift requires acceptance by 
tho donee, whereas a partition is _ binding on 
the sons irrespective of their consent, [p. 94, col. 2.] 

In the case of a gift of self-acquiied piopciiy 


by tho father any property not gifted remains 
the joint property of the sons on tho father’s 
death, the gifted property being the separate pro- 
perty of tho son to whom it was given. The 
effect of a partition of the property is different; 
the sons become separate in all respects and do 
not remain joint [p. 94, col. 2.] 

The transaction by which a partition of self, 
acquired property is effected by a father among his 
sons is not a gift within the meaning of the Transfer 
of Property Act and cannot, under Hindu Law, be 
distinguished from a partition of joint ancestral 
property. It is not necessary for such distribution 
or partition to be effected by a registered deed. [p. 
94, col. 2.3 

Appeal against the decree of the 
Additiooal Distriot Judge, Chanda, in Civil 
Appeal No. 17 of 1918, dated the 2l8t March 
1918, arising out of Civil Suit No. 142 of 
1917, decided by the Munsif, Chanda, on the 
14th December 1917. 

Sir Bipin Krishna Bose and Mr. V. Bose, 

for the Appellant. 

Mr, y. D. Saihaye, for the Respondent. 

JUDGMENT. — The case of the respond- 
ent plaintiff is that in his father’s 
lifetime his two brothers Laxman and 
Urkuda seized in June 1916 parts of the 
tenancy land which stood in the name of 
the father and began to cultivate them 
separately. Thereupon some friends inter- 
vened and the father Nago, who has died 
since the institution of the suit, divided 
the Selds giving the five absolute occupancy 
fields to the plaintiff and dividing the 17 
ocoupanoy fields between the other two 
brothers. This partition was effected about 
the 15th November 1916 and was followed 
up by a deed of gift dated the 29th Novem- 
ber 1916, by which the father formally gave 
the absolute occupancy fields to the plaintiff. 
The plaintiff complains that he was never 
allowed by the defendants to cultivate tho 
land allotted to his share. The defendants 
Laxman and Urhuda pleaded that in June 
1916 Nago partitioned the fields among his 
three sons and that the absolute occupancy 
fields fell to the share of the 1 sb defendant 
Laxman. The parties are agreed as to the 
fields which fell to Urkuda, who was die- 
charged from the suit. The real dispute is 
whether the remaining occupancy fields fell 
to the plaintiff and the absolute occupancy 
fields to Laxman as contended by the 
defendant or whether the absolute occupancy 
fields fell to the share of the plaintiff and 
the roQiaining ocoupanoy fielda to tho 
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share of defendant No. 1. It is to be 
observed that there is no dispute as to the 
Dnmbers and areas of the absolute oooupanoy 
fields or of the fields wbioh fell to Urkuda, 
but the parties are not agreed as to the 
other oooupanoy fields, for while the plaintiff 
mentions 10, Laxman mentions only 9. It 
will thus be seen that while the defendant 
says that there was a partition in June 
1916, the plaintiff says there was only a 
seizure by the defendant in June and that 
the aotual partition, followed by a deed of 
gift, took plaoe in November. The first 
Court held that the plaintiff failed to 
prove that the absolute oooupanoy fields 
fell to the share ’ of the plaintiff at 
partition. It also held that the deed of 
gift was not valid as possession was not 
delivered and as there having already 
been a partition, Nago had nothing whioh 
he could gift. The plaintiff’s suit was, 
therefore, dismissed. On appeal the Addi* 
tional Dietriot Judge upheld the finding of 
the first Court that the plaintiff had failed 
to establish that the absolute oooupanoy 
fields in suit fell to his share at the 
partition. He, however, held that Nago was 
competent to make a gift of the fields 
and that the gift by the deed was a valid 
gift, beoause the fields being Nago’s self- 
aoquired property, there oould be no partition 
of property whioh wae not joint and Nago 
oould not convey his fields to his sons by 
the ao^oalled partition, a transaotion in the 
nature of a gift, without a registered 
instrument aooording to seotion 123 of the 
Transfer of Property Act. He held that 
the gift by the deed was a valid one, 
although possession was not delivered because 
the donor was not actually in possession and 
did all be oould in the matter of giving posses- 
sion. This last view has not been attacked in 
appeal. 

In appeal a new point of law is raised. 
It is to the effect that though the pro- 
perty was admittedly the self acquired pro- 
perty of Nago, the transaotion by whioh 
he partitioned the property and transferred 
it to bis eons was not a gift within the 
meaning of the Transfer of Property Act 
and cannot under Hindu Law be distinguished 
from a partition of joint ancestral property 
and that, therefore, it wae not necessary for 
the distribution or partition to be effected 
by a registered deed. In support of this 


contention I am referred to seotion 2 of 
Chapter I of the Mitakshara which deals 
with partitions and especially to plaoituBi 
6 thereof, which makes it clear that a 
father oan make a partition for the 
benefit of his sons of his self-acquired 
property. In support of the meaning sought 
to be attached to these passages in the 
Mitakshara 1 am referred to Kanda$ami v. 
Doraisami Ayyar (1), whioh was followed in 
Murugayya v. Palaniyandi (2). These were 
oases of partition of joint anoestral pro- 
perty but the whole meaning of the Mitak- 
ebara is reviewed, and it is clear that a 
father oan during his lifetime partition his 
eelf acquired property among his sons. The 
effect of suob a partition is quite different 
from that' of a gift. A gift requires 
aooeptanoe by the donee, whereas a partition 
is binding on the sons irrespective of their 
consent. The question of the fairness of 
the partition, as to whioh there is a 
distinotioD between ancestral and self- 
acquired property, has not been raised in 
this case. Moreover, in the oase of a gift 
any property not gifted is the joint property 
of the sons on the father’s death, the 
gifted property being the separate property 
of the son to whom it was given. The 
effect of a partition of the nature in 
question is different; the sons become 
separate in all respects and do not remain 
joint. No ruling or authority has been 
cited on behalf of the respondent to meet 
the argument raised for the appellant, and 
I am of opinion that the appellant’s con- 
tentions are correct and that the trans- 
aotion of partition set up by both parties, or 
rather whichever of those transactions 
really took plaoe, could not be regarded 
as a gift requiring to bs effected by a 
registered deed. If, therefore, there wae a 
partition it was a valid one and if the 
partition was not as stated byths plaintiff, 
it would be a bar to any subsequent 
dealing with the property by Nago against 
the terms of the partition. It is to bs 
observed that the plaintiff does not say 
that the deed of gift evidenoed an 
independent gift; he merely sets ap the 
deed of gift as ratifying a previous par- 

(1) 2M.317;0 Itul. Jur. 352-, 1 Ind. Doo. (n. s.) 
491. 

(2) 36Ind.Gu^. 607:31 M. L. J. U7: (L9I6) 2 M. 
NY. N. 281. 
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titioD. If be snooeeds in proving the partition 
set ap by him, the deed of gift though in 
hia favour would be a superfluity. The 
grounds on whioh the lower Appellate Court 
has given a deoree in favour of the plaintiff 
are, therefore, erroneous. 

The lower Appellate Court agrees with 
the first Court in holding the partition set 
up by the plaintiff not to be established. 
It is urged for the respondent^plaintiff that 
the judgment of the Additional Distriet 
Judge on this point is inadequate; this eon- 
tention most be upheld. The Additional 
District Judge gave very little attention 
to the point, as he thought it of small 
importance. Even the judgment of the 
first Court does not adequately deal with 
the question. Neither the plaintiff nor 
Laxman have themselves given evidence, 
though it is difficult to see how the facts 
can be properly arrived at without know* 
ing what they can prove. Moreover it is 
the plaintiff’s case that he has never been 
in possession of the fields whioh the de- 
fendant says fell to the plaintiff’s share at 
the partition. If be has not, it would 
support the plaintiff's case; if be has, the 
fact would support the defendant’s oase. 
There has been no discussion as to the 
possession of these occupancy fields and no 
adequate discussion as to the possession 
since the alleged partitions ef the absolute 
occupancy fields. In dealing with the evi- 
dence the first Court has treated the evi- 
dence piecemeal and has failed to compare 
the case of the plaintiff with that of the 
defendant and to weigh probabilities. 
Moreover, the question as to whether Nago 
would be likely to make a deed of gift at 
variance with the previous partition has not 
been considered. 

With these remarks the appeal is remanded 
for further trial. There will be a refund 
certificate as to the Court-fee paid on 
appeal. Other costs will be costs in the 
suit. 

Onse remanded. 


OUDH JUDICIAL COMMISSIONBa’S 

COURT. 

SccoMD Civil Appeal No. 281 op 1918. 

February 17, 1919. 

Present: — Mr. Daniels, A, J. C. 

RAM DAYAL — Plaintiff —Appellant 

versus 

RAMPAL SINGH and another — Defendants 

— Respondents. 

Civil Procedure Code (Act V of I908J, O. XXI, r. 
93 —Execution of decree— Sale — Auction-purchaser 
depj'ived of property by paramount claimant, remedies 
of — Siiii to recover purchase-money, maintainability of, 

A purcHaser at a Coart*saIe ia execution of a 
decree, who is afterwards deprived of the property 
purchased by him by a person claiming' title 
paramount, cannot recover his purchase-money by 
suit from the person to whom it has been paid. Cp< 
97, ool. 2; p- 98, col. 1.] 

Appeal from the deoree of the District 
Judge, Rae Bareli, dated the 29th April 
1918, confirming that of the Subordinate 
Judge, Partabgarb, dated the 22ad January 
1918. 

The Hon’ble Pandit Qokaran Nath A/wra, 
for the Appellant. 

Syed Ali Mohammad holding brief of 
Syed Wazir Hasan, for the Respondents. 

JUDGMENT. — The question raised in this 
appeal is whether a purchaser at a Court-sale 
in execution of a decree (in this case a 
a mortgage decree), who is afterwards depriv- 
ed of the property by a person olairuing 
title paramount, can recover his purchase- 
money by suit from the person to whom it 
has been paid. The Courts below have 
answered the question in the negative. 

The plaintiff-appellant is the auction- 
purchaser and the defendants-respondents 
are the judgment creditor and the judgment- 
debtor in the suit in which the sale took 
place. The date of the sale was 2?th October 
1914. Prior to this date on l8th July 1914 
one Musammat Ganhar Bibi bad instituted 
a suit claiming that the property bdlonged 
to her and not to the judgment-debtor. 
The snit was decreed in her favour on 18th 
March 1915 and the deoree was confirmed 
by the lower Appellate Court on 14th June 
1915 and by this Court on 30th August 
1916. The plaintiff made two applications for 
refund. The first was made pending the 
decision of the appeal to the District Judge 
and was rejected as premature. The second 
was made after the decision of this Court in 
second appeal and was rejected on the 
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groaui that his remsiy, it any, Uy by a 
suit. 

The qaestioD is one on* whioh the autbori* 
ties ara divided. Under the Code of 188:2 
the right of euit was established by a Full 
Benob deoislon of Bve Judges, who were 
uDanirnous in their opinion, in Munna Singh 
V. Gajadhar Singh (1). That deaision was 
doubted but followed in LjI v. 

Muhtimmad Safdar Ali Khan (2). The 
same view was taken at Calcutta ; vidts Ram 
Kumar Shaha v. iiani Gour Shaha (3). The 
first case in the United Provinces in which 
the question appears to have arisen under 
the Code of 1908 is Muhammad Na)ib 
Ullahy, Jai Narain (4). The learned Judges 
who decided that case considered that as a 
Bench they were bound by the Pull Bench 
ruling in Munna Singh v. Gajadhar Singh (1), 
but doubted its correctness. They ware in 
doubt whether to refer the question afresh 
to a larger Bench but decided to remit an 
issue to the lower Court. What became of 
the case ultimately does not appear. There 
is nothing in the judgmeotto indicate that 
the learned Judges considered that any 
change in the law had been made by the 
passing of the Code of 1908. Three years 
later the same question arose in Nannu 
Lai V. Bhagwan Das (5) and a Bench 
consisting of the Chief Justice and Mr. 
Justice Rafique, relying on the difference 
between the language of section 315 of the 
Code of 1882 and Order XXI, rule 93, of 
the Code of 1908, held that the Full Bench 
ruling in Munna Singh v. Gajadhar Singh (1) 
was no longer good law and that no right 
of suit exists under the present Code. 
The learned Advocate for the appellant in 
a very able argument has suggested that 
the difference in language is immaterial, 
but in fact a substantial change has been 
made. Section 315 provided two oases in 
which a refund could bs claimed. The 
first was when the sale had been set aside 
under section 312 or 313. The second was 
when it was found that the judgment-debtor 
had no saleable interest in the property whioh 


(1) 5A.577 CF.B)| A. W. N. (1883) 130i3Iua. 
Dec. (n. s ) 491. 

(2) 13 A. 383j A. W. N. (18U1) 138; 7 bid. Dec. 
(n. s ) 1244. 

(3) 2 bid, Cas. 559; 37 C. 07; 13 C. W. N. 1080; 10 

C. b. J.558. , 

(4) 20 bid. Can. 59; 30 A. 520; 12 A. b. J. 908. 

(.5) 37 lucl. Cii4. 9; 39 A. lU; 14 A. b. J. 1210. 


purported to be sold. These two provisions 
overlapped to a certain extent, since if the 
s:i!e had been set aside under section 313, 
it must have been on the ground that the 
jadgmsnt-debtor bad no saleable iniereet 
in it; this was the only case covered by 
section 313. The object, therefore, of adding 
the words * or when it is found that the 
judgment debtor bad no saleable interest 
in the property whioh purporied to be 
soli and the purchaser is for that reason 
deprived of it” in section 315 could only 
be to enable a purchaser, in a case where 
the judgment-debtor was afterwards found 
to have bad no faleable interest in the 
property, to recover bis money even though 
proceedings to set aside the sale under sec- 
tion 313 had not been taken. The fact 
that these words have been omitted in 
the new Code is substantial argument in 
favour of the view which the Court adopt- 
ed. Another equally possible reason for 
the omission, however, is that whereas the 
procedure by application is suitable as 
long as the money has not been disbursed, 
t. e., when the sale has not been confirmed, 
the remedy by suit is more appropriate when 
it has already been paid to the decree holder. 

The decision in Nannu Lai v. Bhagwan Das 
(5) has been followed by another Bench 
of the same Court in Man Mohan Lai v, 
Qopi Nath (6). On the other hand in 
Girdhar Das v. Sidheahwari Prasad (7), an- 
other Bench of the same Court, relying on 
the earlier rulings in Kishan Laly, Muhammad 
Sdjdar Ali Khan (2) and Muhammad Najih 
Vllah V. Jai Narain (4) and without referring 
to the ruling in Nannu Lai y. Bhagwan 
Das (d), held, in a case where the same pro- 
perty had been sold twice over in execu- 
tion proceedings and bought by different 
purchasers, that the second set of purchasers 
who were afterwards deprived of the 
property could recover it. 

The earliest reported case on this question 
under the Code of 1908 is Rustomji 
Ardeshir Irani y, Vinayuk Gangadhar Bhat 
(8), in which the Court (Scott, 0. J., and 
Batchelor, J.) held that the present Code 
of Civil Procedure recognised a modified 


(U) 40 riul. Cat.. 103; 1C A. L. J. Cll. 

(7) 44 Iiiil.Cas. 097; 40 A. 4U; 16A. L. J. 230. 

(8) 7 Iiul. Cad. 955; 35 13. 29; 12 Doiii. L. 11.723. 
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wftrraDiy of title at a Coart-sale and that 
a Bait did, therefore, lie. The Privy Connoil 
deeieion in Borah Ally Khan v. Exe- 
cutors of Khajah ^oheeooddeen(^9) has general- 
ly been relied on as establishing the 
prinoiple that there is no auoh warrantj ; 
but as was pointed out by the learned 
Judges who decided Ram Kumar Shaha\, 
Ram Qour c*Aa&a (3), that decision was based 
on the language of the Code of 1859 
according to which only the right, title 
and interest of the jadgoient-debtor in the 
property oonld be sold. The Madras 
High Court has, however, in Parvithi 
Ammal \ . Qovindasami Pillai (10) and in 
TirumalaisaTni Nazduv. Suhramaniam Chettiar 
(11) refused to follow the Bombay ruling 
and has held, as the Allahabad High 
Court did in Nannu Lai v. Bkagivan Das 
(5), that while there was a right of suit 
under the old Code there is none nnder 
the present Code. In a previous case, 
Parvathi Ammal v. Oovindasami Pillai (10), 
the same Court bad held that while in 
general the principle of caveat emptor applied 
to Court-sale.s, a purchaser had a right 
of suit where he had been put to loss 
owing to a sale which was afterwards 
set aside on account of irregularities on the 
part of the decree-holder. 

Tbe same view which now prevails in 
Allahabad has been tsben by the learned 
Judicial Commissioner in an unreported 
case, Saoond Civil Appeal No. 31 of 1914. 

I must own that the state of the law 
thus established appear.s to me extremely 
unsatisfactory. In the Privy Council deci- 
sion in Dorab Ally Khan v. Executors of 
Khajah Moheeooddsen (9), to which a refer- 
ence has already been made, their Lordships 
of tbe Privy Council pointed out that the 
rule of caveat emptor which prevailed in 
Bngland at private sale was based on the 
fact that a purchaser had full opportunity 
of investigating the title for himself. If, 
therefore, he chose to purchase property 
in which the title was bad he had only 
himself to blame. At a Court sale, how- 
ever, the purchaser had very scanty 

(9) 3 C. 806 fP. C.)j 2 C. L. R. 529; o 1. A. 1 10; 3 
Suth. P. C. J. 519; 3 Sar. P. C. J. 818; 2 lad. Jar. 420; 

1 Ind. Dec. (n. s.) 10:s7. 

(.10) 30 lad. Cas. 827; 39 U. 801; 2 L. W. 861; 29 
M. L. J. 467; (1915) M. \V. N. 797. 

Ui) 45 Ind. Cab. 109 40 M. 1003. 


opportunities of investigating the title and, 
therefore, as the reason for the rale failed, 
the rule of caveat emptor oonld not properly 
be applied to sales by the Sheriff which 
were governed by rules peculiar to such 
sales. Even in tbe case of private sales 
tbe rule was discarded when tbe Transfer 
of Property Act was passed and it is 
illogical in prinoiple, and unfortunate in 
its result, that it should be held to apply 
to sales in execution. Not only is it 
contrary to natural justice that a man 
who has paid good money and got nothing 
for it should not be able to recover, but 
the result must in the long run be highly in- 
jurious alike to the person whose property 
is sold and to creditors with claims against 
such property. It is impossible that pro- 
perty should fetch an adequate price when 
tbe purchaser has no guarantee that be 
will not be paying bis money for nothing, 
The whole thing is reduced to a gamble. 
If the title turns out to be good, tbe pur- 
chaser has probably secured tbe property 
for about half its value. If it turns out to 
be bad, he not only loses its purchase 
money but in many oases large additional 
sums which be has spent in endeavouring 
to defend it. In many oases, as indeed 
in tbe present case, no application could 
be made under Order A.X1, rule 93, since 
limitation for such application is one month 
only under Article l06 of the Limitation 
Act, while the judgment establishing the 
judgment debtor’s want of title was not 
pa.ssed till some five months afterwards 
and the case was not finally settled till 
nearly two years after the sale. To confine 
the purchaser to his remedy under rule 93 
is, therefore, in many cases to deprive him 
of all redress. 

Strictly speaking, as has bean pointed out 
on behalf of tbe appellant, the conditions laid 
down in Order XXI, rale 93, do not apply 
to the right of suit at all but merely to 
the conditions under which a refund can 
be obtained by application. The prohibition 
against suit contained in rule 92 is also con- 
fined to suits the object of which is to set 
aside an order confirming or refusing to 
confirm a sale and does not touch a suit 
like the present. It seems diflBoult to 
believe that the Legislature can have 
intended that an auction purchaser who 
is deprived of bis property by a person 
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olaimicg a paramount title, should have a 
right to recover his money on making an 
application under rale 93 but should have 
no means whatever of recovering it where 
the oiroumstanoes are such that no appli- 
cation under that rule could possibly have 
been made. 

Sitting as a Single Judge 1 feel bound 
to follow the law as laid down by the 
Judicial Commissioner in Second Civil 
Appeal No. 34 of 1914, I might perhaps 
have been disposed to refer the case to a 
Bench with a view to the question being 
settled one way or the other once for all 
but for a finding of the lower Appellate 
Court that the appellant, when he purchased 
the property, knew that the judgment- 
debtor’s title was bad. The appellant 
contends that the evidence does not support 
this finding, but he admits that at any 
rate it supports a finding that the appellant 
knew at the time of his purchase that 
the title was doubtful. Grauhar Bibi had 
actually filed her suit claiming the pro 
party three months before the sale took 
place. If the appellant purchased knowing 
the title to be doubtful, he must be assumed 
to have taken the risk In these circum- 
stances I should not be justified in making 
a reference to a Bench. 1 accordingly dismiss 
the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appeals xrom Orders Noo. 2 and 10 ok 

1910. 

December 17, 1912. 

1 resent:— Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beaoheroft. 
MAKUND SINGH and others— Deosek- 

HOLDEhS-' A ppellants 

tersus 

SARASWATl BIBI and others— Jddgment- 

DEBTOits — R espondents. 

Hes judicata in execution piocccdingn — Qtu^ntion 
decided at one staye, whether cun be re-ayitated -Appeal 
in suit for mcanc projitt Di mUml of appeal as 
'lyainBt Honia reipondentt, effect of —Abatement oi appeal. 

A decree directed that if poBiessiou of the pro. 
poi ty in diBputo was dolivered by tbo defendants 


to the plaintiffs within one month from the date 
thereof, tho defendants would not be held liable 
for mesne profits: but that if possession was not so 
delivered, the defendants would be liable for mesne 
profits for the period antecedent to and during the 
pendency of the suit. The decree also contained a . 
direction that in the event of ascertainment of 
mesne profits the shares of the parties would be 
first determined, and possession would be delivered 
according to the shai'es so calculated. The decree, 
holders applied for execution of their decree, asking 
for delivery of possession and stating that an 
application for ascertainment of mesne profits 
would be made separately. In answer to this 
application the judgment.debtors objected that 
possession had already been delivered by them to 
the decree.boldors. The Court investigated the 
question in controversy and came to the conclusion 
that possession had not been delivered. The extent 
of the shares of the parties was determined and 
possession was delivered accordingly. Subsequently, 
the plaintiffs applied for ascertainment of mesne 
profits, whereupon the judgment.debtors objected 
that mesne profits could not be claimed as possession 
liad been delivered within one month from the date 
of the decree: 

Held, that tho question whctlier or not possession 
had been delivered was directly and substantially 
in issae between tho parties in the previous applica- 
tion for execution, and that tho decision thereon 
m ust be deemed to be conclusive between them at 
a 11 subsequent stages of tho execution proceedings. 
[p. 99, col. 

A decree for possession with mesne profits was 
Obtained against three persons iJ, A. and 8 S. 
died leaving as his roprcsoiitatives thi'eo infant 
i^ons. Ju an appeal against tho decree tho Appellate 
Court decided in favour of the appellants. In 
second appeal all tho appellants in tho lower 
Appollato Court were made respondents but tho 
sccoud appeal against two of the minors was 
dismissed for want of prosecution: 

Held, that the appeal should not fail in its entii’ety 
and that the whole claim for mesne profits should 
not be dismissed and that it was still open to the 
decree-holder to obtain a decree, as against tho 
judgment.debtors other than the two minors 
against whom tlio appeal had been dismissed, in 
respect of what would be their share of tho mesne 
profits, [p. 100, col. j.] 

Appeals against the orders of tbe Sub- 
ordinate Judge, Mougbyr, dated tbe 6th 
October 1909. 

Btkhn K at unamoy Bose (for B&hu Kkeira 
Mohan Sen), for tbe Appellants. 

Babus Daarka Nath Ohuckerbutty and 
Rarihar Prosad Singh, for tbe Respondents. 

JUDGMENT.— This appeal is directed 
against an order in a prooeedirg for 
assessment of mesne profits. Tbe appellants, 
who were plaintiffs in tbe original suit, 
obtained a decree in tbe primary Court, on tbe 
30tb Juno 1902, for recovery of poasessioo and 
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me^no pro6ts. This decree was affirmed by 
this Court on the Ufch June 1905, The decree 
directed that if possession was delivered 
by the defendants to the plaintiffs within 
one month from the date thereof, the 
defendants would not be held liable for 
mesne profits; but if possession was not so 
delivered, the defendants would bo liable 
for mesne profits for the period antecedent 
to and during the pendency of the suit. 
The decree also contained a direction that 
in the event of ascertainment of mesne 
profits, the shares of the parties would be 
first determined and possession would be 
delivered according to the shares so caloulat- 
ed. The case for the appellants is that 
possession was not amicably delivered, and 
on the l3th December 1905 they applied 
for execution of the decree. In this appli- 
cation, they prayed that the shares of the 
plaintiffs and defendants might bo determined 
and that joint possession might be delivered 
in accordance with the result of this enquiry; 
it was further stated that an application 
for ascertainment of mesne profits would 
be made separately. In answer to 
this application, the judgment debtors ob- 
jected that possession had already been 
delivered by them to the decree- holders. The 
Court investigated the question in oontroversy 
and came to the conclusion that possession had 
not been delivered. The extent of the shares 
of the parties was determined and possession 
delivered accordingly. This order was made 
on the 26tb May 1906. On the 20th May 
19u9, the plaintiffs applied for ascertain- 
ment of mesne profits. Tne judgment- 
debtors objected that mesne profits conld 
not^ be claimed as possession had been 
delivered within one month from the date 
of the decree. The Subordinate Judge has 
now found that possession was delivered 
aa alleged. Oq the present appeal by the 
deoree holders, it has been contended that 
the matter is concluded by the order of 
the 26th May 1906, On behalf of the 
respondents it has been argued that the 
question is open for consideration, inasmuch 
as the question now under discussion, 
namely, the amount of mesne profits payable 
by the defendants to the plaintiffs, was not 
before the Court on the application of the 
13th December 1905. In our opinion, there 
IS no room for serious discussion that the 
rights of the parties most be taken to 


have been determined by the order of the 
26th May 1906. It is true that mesne 
profits were not claimed in the application 
of the 13th December 1905, but possession 
was demanded by the decree holders. This 
application was resisted by the defendants 
on the ground that possession had been pre- 
viously amicably delivered by them. The 
Court was, therefore, invited by the parties 
to determine whether or not possession had 
been delivered. The question was directly 
and substantially in issue between the 
parties and the decision thereon must be 
deemed conclusive batween them at all 
subsequent stages of the execution proceed- 
ings: Mungul Pershad v. Qrija Kant (1), 
Ram Kirpal v. Rup Kuan (2) and Bent Ram v. 
Nanku Mai (3). We hold accordingly that 
possession was not delivered as alleged by 
the defendants and that their liability 
to pay mesne profits must be determined 
on the basis of the order of the 26th May 
1906. 

The result is that this appeal is allowed, 
the order of the Subordinate Judge set 
aside and -the case remanded to him in 
order that the amount of mesne profits 
may be calculated. The appellants are 
entitled to their costs both in this 
Court and in the Courts below. We asaesa 
the hearing-fee in thii Couri at two gold 
mokurs . 

A difficulty, however, has arisen, to which 
wa mast now advert. The decree for 
possession was obtained against three 
persons, Bolakilal, Abdulla Yunus and 
Sital Prosad, Sital Prosad subsequently 
died and left as his representatives three 
infant SODS. The order of the Court below 
was made iu favour of all these persons, 
and, in the present appeal, not only the 
widow of Bclakilal and Abdulla Yunus but 
also the three infant sons of Sital Prosad 
were joined as respondents. These infanta 
had been represented in the Court below 
by one of the officers in the Court of the 
District Judge as their guardian ad litem. 
In this Court, that officer has been discharged 
and the Deputy Etegistrar appointed guardian 


(l) 8 0 51 (P. C ); 8 [. A. b. R. U3 

4 Sar. P. C. J. 249; 4 Ind. Dec. (a. s.) 32 

(2i 6 A. idJ; 1 1 I. A. 6Ji 4 tsar. V. 0. J 

3 lad Dec. (n. s.) 718 

(31 7 A. 102. U t. A. 181; 4 3ar. P. C, J. 

4 Ind. Deo. (n. b.) 138 
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ad litem. The appellants were direoted 
to deposit, the prescribed costs for the 
appointment of a Vakil on behalf of the 
Deputy Registrar, and to 61e the usual 
indemnity bond. This order they failed 
to carry out, and as a oonseqaence, on 
the I4th June 1912, the appeal was dismissed 
in so far as the minors were concerned. 
Before this order was made, it had been 
held on the 27th July 1910 that one 
of the sons of Sital Prosad, Gobindo 
Presad by name, had attained majority. 
The order of dismissal of the 14tb June 
1912 would consequently apply to tno 
of the three infant sons of Sital Prosad, 
namely, Hari Prosad and Giaya Prosad. 
It is plain that in so far as they are 
concerned, the order of the Subordinate 
Judge cannot be disturbed. This raises 
the question, whether the appellants are 
entitled to any relief, and, if so, what. 
The appelUnis have argued that it is im> 
material that the appeal has already been 
dismissed as against the two infant eons 
of Sital Prosad, and, that it is still open 
to them to obtain a decree for tke entire 
mesne profits against the widow [of Bolaki- 
lal, Abdulla Vunns and 'he major son of 
Sital Prosad. In our opinion, this view 
cannot possibly be suppoited. Nor can we 
accept the extreme contention of the judg' 
menl'debtors ihat the appeal should fail 
in its entirety, and the whole claim for 
mesne profits bo dismissed. The position is 
precisely the same as if the decree liolders 
had entered into a oorapromi?e with two 
of the three >ons of Sital Prosad and 
released them from liability. In that event, 
the decree holders would still be entitled 
to obtain a decree a.a against the three 
judgment debtors in respect of what would 
be tbeif share of the mesne protirf. 
This is clear from the decision of this 
Court in Ram Ratan Kapali v. Aswini Kumar 
Duit C4). Wo accordingly direct the Sub- 
ordinate Judge to assess mesne profits on 
the basis of the order of the 2t)th May 
1906; but the amount will be calculated, 
only in respect of the shares of Bolakilal 
and Abdulla Yunus and a third share of 
iSital Prosad. The Subordinate Judge will 
be at liberty to taka evidence to enable 
him to determine the respective shares of 

( 4 )<llna. Cas. 6!i; 37 C. 55fl; 14 C. W. N. 84''; 
ll C. b ■!. 


the judgment debtors ; if no evidence is 
given, the presumption will be that the 
original jndgment*debtors were liable in 
equal shares. 

It is oonceded that this order will govern 
the other appeal (Miscellaneous Appeal No. 10 
of 1910); but there will be no separate 
order for oosts, 

AppeaU allowed . 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2 d 02 ov 1917 , 

January 20, 1919. 

Present'. — Mr. Justice Soott-Smitb. 

Musammat JEEWNI — Plainiipf — 

Appellant 

versus 

Musammat MISRl and ophess^Depenoants 

— Respondents. 

E.v€Cution of decree— Sale —Auclian-^purchaserf 

poeHion of. 

An uuctioii-piu'cliascr at u sale in oxecutiou of a 
ilecrco is in no better position in respect of his 
purchase tliuu the judgnieut>dobtor whose right, 
title and interest ho has purchased. So that wliero 
a judgincut.debtor owns a portion of a house which 
is sold in execution, the auctiou.pui'chaser cannot set 
»ip u claim to the whole of the house, [p. 101, col. l.J 

Second appeal from the decree of the 
District Judge, Delhi, dated the 11th July 
1917, reversing that of the Senior Subordi- 
nate Judge, Rohtak, dated the 16th Decern* 
her 1916. 

Mr. Manohar Lal^ for the Appellant. 

Laia ISkamir Ohand, for the Respondents. 

JUDGMENT. — The facts of the case out 
of which the present second appeal arises 
are given clearly in the judgment of the 
lower Appellate Court and need not be 
repeated. The plaintiff, who is the widow 
of the auclioD-purohaser of the house in 
the suit, sued for a declaration that she 
was the owner of the whole house and her 
suit has been dismissed on the ground that 
defendant No. 1 was the donee of a u^d 
share, a previous application by her under 
Order XXI, rule 58, Civil Prosedure Godei 
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ID regard to this ^rd ^are having bsen 
allowed. The view which the lower Appel* 
late Court took wae that defendant No. 1 
having previously established her right to 
a Jrd aharo in the house, the right, title and 
interest of Bhiku .iudgment debtor only 
extended to frds of the property. The 
purohassr at the auction sale could not be 
in a better position than the judgment debtor 
whose right, title and interest he purchas* 
ed. In my opinion the decision of the lower 
Appellate Court is sound. 

Order A.Xr, rale 63, Civil Procedure Code, 
shows that where a claim or an objection 
18 preferred, the party against whom an 
order is made may institute a suit to establish 
the right which he claims to the property 
in dispute, but, subject to the result of 
such suit, if any, the order shall be con- 
clusive. The order, therefore, by which 
defendant No, I's right was acknowledged 
is conclusive. No doubt the auction pur- 
chaser was not a party to those objection 
proceedings but that fact, in my opinion, 
is immaterial. As pointed out in Woodroffe 
and Ameer Ali*s Civil Procedure Code in the 
notes under Order XXI, rule 94, no pro- 
perty can be sold except that which belongs 
to the defendant in the suit. What in- 
terest of the defendant passes is a mixed 
question of law and fact depending on the 
questions what conld be sold and what was in 
fact sold. To ascertain this, the decree and the 
wboleexecntion proceedings must be looked at. 
Now, it was Bnally decided that defendant 
No. 1 owned ijrd share in the house and 
Btkhn judgment debtor owned jj-rds. The e- 
forethe Court had no power to sell more than 
a ti rds share. 

The appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismixsed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No 83S of 1916. 
November 19, 191S. 

Presenti — Sir Bisil Scott, Xt., Chief 
Justice, and Mr. Justice Shah. 

CHINTO MAHADKO KHANDKKAR— 

APfELLANP 

VCTfstlS 

MADHAV RAMOHANDRV PATKAR-- 

RgSPO.N'DE.^r. 

Settlement Act (I ^of \QS0), s' 20, jcope oj ^ 


Entry in Settlement reytstcr that interest of occii}}ancy 
tenant is not transferable, whether conclusice. 

The rule of evidence laid down in. section 20 of 
the Khoti Settlement Act, that the entry in the 
Settlement register purporting to record the fact 
that the interest of any occupancy tenant is not 
transferable shall be conclusive evidence, cannot 
apply where according to a judgment inter partes the 
person relying on the section is not an occupancy 
tenant; for the fact of the tenancy of the individual is 
not conclusively settled by the entry, [p. 102, col. 1.] 

Appeal from the decision of the Assist- 
ant Judge, Ratnagiri, in Appeal No 254 
of 1914, confirming the decree passed by the 
Subordinate Judge, Rajapur, in Civil Suit 
No. 83 of 1912. 

Mr. H. G. Coyajee (with him Mr. B. G. Kher), 
for the Appellant. 

Mr. K.N, Koyajee, for Respondent No, 1. 

JUDGMENT. 

SCvTT, 0. J. — Thirty thikans nt khoti land 
in the jurisdiction of the Rajapur Court 
were held prior to 1833 by the Khandekar 
family as occupancy tenants. Seven of 
these thikans were attached and sold by 
Vithal Haldvenkar as mortgagee of the 
khoti interest under a decree for payment 
of the kbot’s dzes which had been obtained 
against Yessaji Khandekar. Vithal purchas- 
ed the attached interests by a henami sale 
and having taken a transfer obtained posses- 
sion from the Khandekars. This led to 
litigation in which Yessaji's brothers claim- 
ed that the sale did not affect 5/6ths of 
the occupancy rights in these thikans. 

At that time the Khoti Act (section 9) pro- 
vided that occupancy rights should bo herit- 
able but not otherwise transferable, unless 
in any case the tenant proves that such right 
of transfer has been exercised in respect of 
the land in his occupancy independently of 
the consent of the khot at some time 
within thirty years next previous to the 
commencement of the revenue year 1866 6^.’ 
The question of transferability was not dis- 
cussed in ths first Court which decided ad- 
versely to the contention of Yessaji^s bro- 
thers, but it was apparently considered in the 
first Appellate Court where it was stated 
by the Judge that as a matter of custom 
it must bs bald that this (ocoupinoy) right 
WAS transferabla as it had bsen actually 
sold through the Court at the initanoo of the 
Khot. 

The learned Judge held, however, that 

the deoiee and sale of Yessaji’s interest 
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would Dot sffeot tbe interests of bis brother. 
Od seooud appeal in tbe High Court it was 
assumed that the property oould be sold 
under a deoree for tbe kbot^s dues and it 
was held that in faot tbe interest of all the 
parties bad been sold. 

Tbe result was that Vitbal as purchaser 
acquired the whole of the interest of tbe 
oooupanoy tenants in these thi'kans. Tbe 
Kbandekars, therefore, could not as against 
Vitbal and his assigns assert title as occu- 
pancy tenants. 

By various mesne assignments Patkar, de- 
fendant No. 1 in tbe Brst suit (who is plaintiff 
in the second suit), has become the owner of 
the interests acquired by Vitbal in 1883, Tbe 
defendant No. 1 in Bait No. 53 of 1912 is sued 
by one of the Khandekars in respect of four 
of tbe seven tkikans now in his possession, 
while in Suit No. 290 of 1913 he sues the 
Khandekars for tbe possession of tbe other 
three thikans. 

Both Buitsare occasioned by tbe Mamlatdar's 
decrees for possession against tbe respective 
plaintiffs 

Both suits have been decided in the lower 
Courts against the Khandekars. In these 
appeals it is contended that whether or not 
the decision in the suit of 1885 against 
Vitbal decided that tbe Khandekars’ interests 
were validly transferred to him, the sub- 
sequent assignments under which their op- 
ponent Patkar claims title are invalid under 
tbe Khcti Act, section 9. 

This, however, would not proBt the plaintiff 
Kbandekarin Suit No. 53 of 1912 (who suing 
in ejectment must prove bis title), unless he 
can show that he i.s an occupancy tenant. 

He is, however, precluded from agitating 
a claim as occupancy tenant in a Court of 
law against Hari or bis assigns by the 
decision that tbe oooupanoy rights of the 
Khandekars had been sold to Hari — section 
40 of tbe Evidence Act and section 11 of 
the Civil Procedure Code. The rule of 
evidence laid down in section 20 of tbe 
Kboti Settlement Act, that the entry in tbe 
Settlement register purporting to record the 
fact that tbe interest of any ooonpanoy 
tenant is not transferable shall be conclusive 
evidence, cannot apply where according to 
a judgment paHfs the person relying 

on the section is not an occnparcy tenanl; 
for the fact of the tenauoy of the individual 
is not conolusively settled by the entr^. 


In tbe Suit No. 290 of 1913 where Patkar 
is the plaintiff and the Khandekars are 
tenants^the same estoppel by judgment 
prevents tbe latter from asserting an 
occupancy tenure and it is held as a fact 
that tbe Khandekars were in possession for 
many years since 1890 as ordinary and 
not oconpancy tenants. They cannot, 
therefore, resist the claim of the plaintiff 
who has acquired tbe title of those to 
whom the Khandekars attorned as 
tenants. 

Tbe result is that the decree of tbe 
lower Appellate Court is affirmed and 
tbe appeals dismissed with costs in both 
oases. 

Appeal ditmissed* 


MADRAS HIGH COURT. 

Civil Miscbllanbods Appeal No. 174 

OF 1918. 

November 27, 1918. 

Present : — Justice Sir William Ayliog, Kt., 
and Mr. Justice Krisbnan. 
VBNKATASAWMl NAIK akd anothbr — 

Defendants Nos. 1 and 3 — Appellants 

versus 

SIVANU MUDALI and anotber — 
Pliimt.ffs and Dependant No. 2— 

Respondents. 

Civil Procedure Code (Art 7 o/ IPOS^, 37, 38— 
Mortgage decree passed by Court having no ten'Uorial 
jurisdiction over hypotheca^Executioyi, application 
/or, whether can he presented to Court having jurist 
diction without transfer of decree from Court which 
passed it Transfer tor execution, when not competent, 

A mortgage decree was passed by the Additional 
Munsif’s Court of Tinnovelly, which had no juiis* 
diction over the hypotheca but which w'as established 
only to aid the other Courts An application for 
oxocation was made to the Koilpatti Munsif's Court 
which had jurisdiction over Uo hypotheca, but 
^vithout a transfer of the decree from the Additional 
Munsif's Court which had not ceased to exist: 

Held, that the Koilpatti Munsif's Court had no 
jurisdiction to execute until the decree was trans- 
ferred to it by the Court which bad passed it. |,p. i03, 
col 

No transfer of a decree should be made for 
execution so as to evade the provisions of the 
Limitation Act or to validate an invalid application, 
[p. 103, col. 2.] 
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Appeal against the order, dated the 26tb 
November 1917, of the Di'striot Court of Tin- 
nevelly, in Appeal Suit No, 86 of 1917, pre- 
ferred against the decree of the Coart of 
the District Munsif, Koilpatti, in Dzeoution 
Petition No. 190 of 1916, in Original Suit 
No. 2S0 of 1 906 on the 6Ie of the Court of the 
Additional District Munsif, Tinnevelly. 

FACTS appear from the judgment. 

Mr, L. A. Qoiindaraghava Aiyar, for the 
Appellants. — No transfer of the decree was 
made to the Koilpatti Court by the Court 
which passed the decree. The fact that 
the Koilpatti Munsif’s Court had jurisdic- 
tion over the mortgaged properties will not 
confer on it jurisdiction for porposea of 
ezeoutiOD, onless the decree was transferred 
under section 24 or section 39, Civil 
Procedure Code. The Additional Munsif’s 
Court of Tennevelly was not abolished at 
the time and what jurisdiction it had at 
the time of passing the decree it still 
continued to possess. The application for 
execution should have been formally present- 
ed to it and the plaintiff should have got 
the decree transferred to the Koilpatti 
Court, 

The District Court’s direction that its 
order aliening execution should be treated 
as an order for transfer of the decree was 
clearly wrong. At the date of the order 
an application for execution was barred. 

Mr. M. D. Devadoss, for the Respondents. 
—The Koilpatti Court, as the Court which 
had jurisdiction over the mortgaged pro- 
perties, bad power to entertain the execution 
application. In any event it was competent 
to the District Court to transfer the decree 
and its order directing the transfer cures 
whatever initial defects (here were. 

JUDGMENT. — The appeal turns solely on 
the question of whether the District Munsif 
of Koilpatti had jurisdiction to entertain a 
petition (Execution Petition No. 190 of 1916) 
presented to him for execution of a mort- 
gage decree passed by the Additional 
District Munsif of Tinnevelly in Original 
Suit No. 280 of 1906 on his file. Terri- 
torial jurisdiction over the bypotbeca sought 
to be brought to sale in execution of the 
mortgage decree admittedly lay with the 
Koilpatti Court while the Tinrevelly Court 
bad no local jurisdiction at all, but was 


established simply to aid the other Courts 
of the District, by disposing of suits trans- 
ferred from their file. There bad besn a 
transfer of territorial jurisdiction to the 
Koilpatti Court from that of Srivillipnttnr 
in which the suit had originally been filed; 
but it is agreed that this circumstance 
makes no difference to the question for 
disposal, and we may consider the latter as 
if territorial jurisdiction had always been 
with the Koilpatti Court. No order had 
been passed transferring the decree under 
section 24 or section 39 of the Civil Proce- 
dure Code and the question is whether in 
these oiroamstances the Koilpatti Court 
had jurisdiction to execute it under section 
38 of the Civil Procedure Code as the Court 
which passed it. 

Id our opinion the answer must be in 
the negative. Section 37 of the Code of 
Civil Procedure gives an extended signifi- 
cance to the term “Court which passed a 
decree”, bat contains nothing applicable to 
the present case. The Tinnevelly Coart has 
certainly not ceased to exist and it cannot be 
said to have ceased to have jarisdiotion to 
execute its own decree. Whatever juris-' 
diction as regards execution it possessed 
at the time of passing the decree, it still 
possesses. In fact this portion of section 
37 of the Civil Procedure Code clearly has 
reference to transfers of territorial jaris- 
diotion from one Court to another. 

We must, therefore, hold that the Koilpatti 
Court had no jarisdiotion to execute the 
decree, unless and until the decree-holder 
got the decree transferred to it for execu- 
tion. The order of the Koilpatti District 
Munsif rejecting the execution petition was, 
therefore, right. 

In the concluding portion of his judg- 
ment, the District Judge directs that his 
order allowing execution should operate 
as a transfer of the decree to the Koil- 
patti Court’s file; but, in so doing, he appears 
to have overlooked the fact that at the 
date of his order an application for execu- 
tion would apparently have been time-barred 
unless petitioner could claim the benefit 
of section 14 of the Indian Limitation Act, 
a point which has not been considered! 
No transfer order should be made so as 
to evade the provisions of the Limitation Act, 
or to validate an ii valid application 
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The Distriot Judge’s? order must be set 
aside and that of the Distriot Muosif restor- 
ed with costs to the appellant through- 
out. 

M. c. p. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Lsttebs Patent Appeal No, 71 of 1916, 

March 16, 1917. 

Prese* 2 ^:— Juatioe SirAsutosh Mookerjee, Kt,, 
and Mr. Justice Beaoboroft. 

NITAl CHANDRA NASKAR and another 

— PLilSTlPFS — A pPELLAMS 

Srimaii CHAMPAKLATA DKBl 
AND OTHERS — Dependants — 
Respondents. 

Vendor and piircha:scr — Sale — Consideration not paid 
•^Title, xoKether passes. 

The failure to pay the considoraHoii for a con. 
veyance does not defeat the cotiveyance, oxccj»t 
^\•lle^e there is an ugieeinent that it should take 
effect only if the consideration is first paid. If 
the intention is that title should pass immediately 
even though the consideration has not been p.iid, 
the title passes, and when the title has thus 
passed to the purchas'-r, the vendor or his represen* 
tatives may sue for the recovery of the purchase- 
money, [p, 105, col. 2.] 

Letters Patent appeal against the decision 
of Mr. Justice Newboald, dated the I3th March 
1916, in Appeal from Appellate Decree No. 
1195 of 1914, against the decree of the Addi- 
tional Distriot Judge of 24 Pergannahs, dated 
the 16th March 1914, reversing that of the 
Munsif, 2nd Court, Baruipore, dated the 
30tb April 1913. 

FACTS appear from the following judg. 
ment of 

Newisoold, J. — The properly in dispute 
in this case is a certain tank, which for- 
merly belonged to one Dasarath Sardar. 
Dasaralh Sardar before his death executed 
a deed cf sale conveying this property to 
one Gopal, who bad lived all his life with 
Q^aarath and hie wife. After the death of 
Dasarath and his widow, Dasarath’s pro- 
perty was inherited by the defendant No. 

4 who sold this tank in dispute to the 


plaintiffs. The case turns on the question 
whether Daearath’s title to the tank 
passed to Gopal. It is now not disputed 
that, although the deed of sale was execut- 
ed, no consideration was paid by Gopal. 
1 agree with the lower Appellate Court in 
bolding that it was the intention of 
Dasarath to transfer the property. There 
is no real difference between the facts of 
the present case and those of the case of 
Gostho Behary Ghosh v. Qowalini (1), 

on which the lower Appellate Court relies. 
It is contended that, if Ibis kohala be 
regarded as a deed of gift, it is inopera- 
tive because the provisions of section 123 
of the Transfer of Property Act have not 
been complied with. That section requires 
that a deed of gift should be attested by 
at least two witnesses. The deed of con- 
veyance in (be present oaee, on the face 
of it, appears to have been attested by 
four witnesses one of wbcm has been 
examined, as required by section 68 of the 
Evidence Act. Though the plaintiffs did 
not admit the execution of this document 
by Dasarath, they never expressly denied 
it and there can be no doubt that the 
document which was duly registered was 
executed by him. If the document must 
be regarded as a deed of gift, I hold that 
the formal proof that has been given in 
this case is sufficient for the provisions of 
section 123 of the Transfer of Property 
Act. The main contention of the plaintiffs 
in the lower Courts was that the docu- 
ment was executed under undue influence 
by Gopal. On second appeal, the flnding 
of the lower Appellate Court against this 
contention is conclusive. It is contended 
that, in coming to this finding, the learned 
Distriot Judge has not considered all the 
evidence ; but tbe learned Distriot Judge 
stated in his judgment that be formed 
this opinion after looking into all the facts 
of the case. On the facts found, the exe- 
cution of tbe deed was snffioient to pass 
the title to the property from Dasarath 
to Gopal, and the plaintiffs’ case was, 
therefore, rightly dismissed. I accordingly 
dismiss the appeal with costs. 

Bibu Jyo^tVt Chandra Hizra^ior the Appel- 
lants. 


(1) 4 Iml. Cas.^Sils l;l.C. W.:N' U92. 



Vol. LIJ 


105 


iiroiAir OASBB. 


KltAI CHANDRA NA6EAR V» CHAHPAKLATA DEBI. 

Dr. Dwarkanath Mitter and Babu Hit Lai 
Guhat for the Respondents, 

JUDGMENT,' — This is an appeal nnder 
olanse 15 of the Letters Patent from a 
judgment of Mr. Justice Newbould in a 
suit for recovery of possession of land. 
The rival claimants to the property, which 
admittedly belonged at one time to Dasa- 
rath Sardar, were a purchaser from the 
heir of Dasarath and a purchaser from 
Dasarath himself. The Question in contro- 
versy, consequently, is, whether the pro- 
perty formed part of the estate of Dasa- 
rath at the time of his death or had 
vested in the defendant by the conveyance 
executed by Dasarath on the 16th July 
1909. This conveyance was impeached on 
two grounds: 6rst, that it was obtained by 
undue influence, and, secondly, that no 
consideration was paid for it. The plea 
that it was obtained by undue influence 
has been negatived and no question of law 
obviously arises on that part of the case. 
It has also been found that consideration 
was not actually paid at the time of the 
transfer, though the vendor did intend that 
title should transfer from himself to the 
purchaser. This is a 5nding that the 
transaction was not colourable, but was 
intended to be genuine and operative. 
The question thus arises, whether the 
validity of the intended transfer was affected 
by the circumstance that the purchaser 
did not pay to the vendor the consideration 
named in the deed. The District Judge 
felt some difficulty in the determination of 
this point and held that the deed, if not 
operative as a conveyance, could be upheld 
as a gift. There is, however, an obvious 
difficulty in the adoption of that position, 
because, under section 123 of the Transfer 
of Property Act, a deed of gift must be 
attested by two witnesses. The decision 
of the Judicial Committee in Ismail Mu^sajee 
V. Haiiz Boo (2), where a deed, in form 
a conveyance, was treated as a gift, is of 
no assistance, as the parties there were 
Mabomedans entitled to the benefit of 
section 129 of the Transfer of Property 
Act. Consequently, the transaction in this 
case, if operative, must be upheld as a 
conveyance. Now the appellant has broadly 


p) 33 C. 773; lO O. w. N. S70 ( P. C ); 3 A. L. I 
363j 3 C. L. J. 484; 8 Bom. L. R. 379; 16 M. L. J. If>i3 
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contended that as consideration has not been 
paid for the conveyance, it is inoperative 
in law. In our opinion, there is no founda- 
tion for this comprehensive proposition. 
The definition of sale given in section 54 
of the Transfer of Property Act negatives 
the contention of the appellant: "Sale” is 
a transfer of ownership in exchange for a 
price paid or promised or part paid and 
part promised. The true test is, what is 
the intention of the parties to the transac 
tion. If the intention is that title should 
pass immediately even though the considera- 
tion has not been paid, the title passes; 
that is, the failure to pay the consideration 
for a conveyance does not defeat the con- 
veyance, except where there is an agreement 
that it should take effect only if the con- 
sideration is first paid: Oosfho Bekary Ghosh 
V. Rohtni Gowalini (l), Ponnayya Goundan v. 
Muttu Goundan (S), Subbaier y, Monzam Subra^ 
mania Iyer (4), Manogi Singh v. Sarat Lai 
Mahto (5); 5ar<i^ Chandra Naskar y. Bari Pada 
Mistri (6) and Kashi Das Gosain v. Okaithru 

Patras Uraon (7), When the title has passed 

to the purchaser, the vendor or his represen- 
tatives may sue for recovery of the purohase- 
money. Consequently, in the case before 
us, let us assume that the vendor nr hie 
representatives might have been able to 
exact payment of the consideration money; 
but that does not invalidate the transfer! 
The conveyance thus did take effect upon 
execution and registration, as it was 
intended that title should vest immediateljr 
in the purohaser. Jn this view, the suit 
of the plaintiff has been rightly dismissed 
The result is that this appeal is dismis.sed with 
costs. 

Appeal dismissed. 

(3) 17 M. 146; 6 IncJ. Dec, (x. s.) 100. 

(4j 10 Incl. Cas. £46; 36 M.8; 10 M. L. T. 5). (19111 
2 M. W. N. 6; 21 M. L. J. 800. ’ ' ^ 

(oj 4 C. L. J. 334. 

(6) 4 C. L. J. 33S. 

23 Iiicl. Cas. 813; 19 C. L. J. 239. 
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LAXHlBit V, BHAGWANT SITARAH, 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 183-B of 1918. 

Febrnary 18, 1919. 
present: — Mr, Mittra, A, J. C. 

LAXMIBAl — Plaintiff — Appellant 

versus 

BHAGWANT SITARAM- Defendant- 

Respondent. 

Negotiable Inutruments Act CXXVI of 1861), 80 

— Interest — Agreement to pay interest, absence of, effect 
of — Liability under s. fcO, whether excluded — Interest, 
when chargeable. 

The statutory liability impose «l by section 80 of 
the Negotiable liistrumeuts Act upon the execu- 
tant of a promissory note to pay inteicst is not 
excluded by the absence of an agreement to pay 
iuterear. 

Under section 80 of the Negotiable Instruments 
Act, interest at six per cent, per annum is to be 
calculated from the date on which the considera- 
tion under the instrument ought to have been paid by 
the party charged, until tender or realization. 

In tlie absence of proof of a demand before suit, 
the plaintiff is entitled to interest at six per cent, 
per annum from the date of the suit. 

Appeal agaiuBt the decree of the Distriot 
Judge, Amiaoti, in Civil Appeal No. 217 of 
1917, decided on the 13th February 191b, aris- 
ing out of Civil Suit No. 122 of 1916, decided 
by the Subordinate Judge, Morai, on the 
l7th November 1917. 

JU DGMENT.— This appeal arises out of 
a suit based upon a promiasory note which 
is silent as to the rate of interest, if any, 
payable by the defendants. Tbe plaintiff 
claimed interest at' the rate of twelve 
per cent, per annum on tbe basis of an 
express agreement as well as by way of 
damages for non payment after demand. 
Tbe defendant denied tbe agreement and 
denied tbe demand. Whether there was a 
demand by tbe plaintiff has not been put in 
issue. Both the Courts below are agreed 
that tbe express agreement pleaded by tbe 
plaintiff has not been proved. The first 
Court allowed interest at six per cent, per 
annum under the provisions of seotieu 80 of 
tbe Negotiable Instruments Act. The lower 
Appellate Court has disallowed interest al- 
together. 

Tbe amount due under the promiseoiy 
note was the consideration for the sale of 
two fields 10 the defendant. The promissory 
note recites that tbe purchaser bad not 
the money in cash to pay the consideration 
^pd hence the promissory note was eADon^^d, 
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The lower Appellate Court holds, notwith* 
standing this recital, that the money was 
kept with tbe defendant as the plaintiff 
was afraid of her husband's creditors, and 
rejects tbe plaintiff’s version that the 
money was not paid because tbe season 
was over and tbe defendant had not ready 
cash with him. Whether tbe view of the 
learned Distriot Judge is correct or not upon 
the evidence, it seems to me that he 
has gone beyond the defendant’s pleading. 
He pleaded the absence of an agreement 
relating to interest, but he did not plead 
an express agreement that no interest 
was to he charged. Tbe defendant’s 
statutory liability under section 80 of tbe 
Negotiable Instruments Act is not excluded 
by the absence of an agreement such as 
the defendant has pleaded. In this view 
it is unneceseary to consider whether an 
oral agreement not to charge interest 
is admissible in evidence. The fact that 
tbe wording of tbe receipt is consistent 
with there being no provision for interest 
is also irrelevant. Any reference to interest 
might have been regarded as converting 
the receipt into an agreement, for which 
stamp duty bad to be paid as snob. 

But under section 80, interest at six 
per cent, per annum is to be calculated 
from the date at which tbe instrument 
ought to have been paid by the party 
charged, until tender or realisation. I 
can find no plea of a tender on the part 
of the defendant. In tbe absence of 
preof of a demand before suit, tbe plaint- 
iff should be given interest at six per 
cent, per annum from tbe date of tbe 
suit. Tbe parties are entitled to have a 
trial of tbe issue, whether there was a 
demand before the suit on tbe promissory 
note. This issue arises upon tbe plaintiff’s 
plea and tbe defendant’s denial. The 
decree of the lower Appellate Court is 
set aside and the appeal is remanded to 
that Court for the determination of this 
issue. If more convenient, the issue may 
be sent down to the Court of first in- 
stance for trial and finding. The costs of 
this appeal and the costs in tbe two 
lower Courts will be in the discretion of 
the Distriot Judge when finally disposing of 
the case. 

Case remanJe^. 
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ALLAHABAD HIGH COURT. 
Lettbrs Patant Appeal No. 88 of 1917. 

May 14, 1919. 

Present : — Sir Genrgro Knox, Kt., Aoting 
Chief Jaetioe, and Jnatioe Sir P, 0. 

Banerji, Kt. 

JAUHARI SINGH — Plaintiff — 

Appellant 


tersus 

GANGA SAHAI and another — Defendants 

—Respondents. 

Mortgages in favour of two persons — Usufructuary 
mortgage injavour of one — Discharge by usufrucftiary 
mortgagee, effect oj — Transfer of Property Act (IV o) 
1882^ s. 67, applicability of^Severance of interest of 
mortgagees. 

One of two mortgagees, oacli having a half sliaro 
in two mortgages, took a usufructuary mortgage 
of the whole of the property mortraged from the 
mortgagors, the consideration being the amount of 
the two simple mortgages, and gave a discharge for 
both mortgages: 

Held, that the discharge operated only in respect 
of the share of the usufructuary mortgagee, and 
that the other mortgagee was entitled to recover 
his share, [p 103, col. 2.] 

Whero there has been a severance of the interests of 
the mortgagees, section 67 of the Transfer of Property 
Act has no application, [p. 107, col. 2.] 


Appeal against the order of Mr. Jnstice 
Rafiqae, dated the 25th of April 1917, in 
Second Appeal No. 1581 of 1915. 

Mr. P. L. Baner i, for the Appellant. 

Messrs B, K. Mukerji and 3. C. Chaudhurp, 
for the Respondents. 

JUDGMENT. — This and the connected 
Appeal No. 89 of 1917 arise oat of two 
aoits broaght by the plaintiff-appellant 
on the basis of two mortgages. One of 
these mortgages was exeoated on the 3rd 
of February 1102 by Kashi Ram in favour 
of the plaintiff Jauhari Singh and his 
brother Balwant Singh. The other mort- 
gage was dated the 12th of April 1902 
and was ezeonted by Gangs Sabai, the 
brother of Kashi Ram, in favour of the 
same mortgagees. On the 30tb of June 
1913 Balwant Singh alone took a usufruo- 
tuary mortgage from the two mortgagors 
in respect of the whole of the property 
mortgaged by them and the consideration 
for the usufructuary mortgage was the 
amount of the two simple mortgages of 
1902 mentioned above. Jauhari Singh 
alleged that be bad a hal^ share in the 
two mortgages and he brought these suits 
to recover his half share of the mortgage 
money. He made parties to the suit the mort- 


gagors and his own brother Balwant Singb. 
Balwant Singh’s defence was that the amount 
of the two mortgages had been advanced by 
him alone and that Jauhari Singh bad no 
interest in the mortgages The Court of 
first instance accepted this contention and 
on that ground amongst others dismissed 
the suit. The lower Appellate Court on 
the other band found that the mortgages 
were made in favour of Jauhari Singh and 
Balwant Singh and that both of them 
owned the two mortgages and the sh&re 
of Jauhari Singb was one half in each of 
the two mortgages. But the learned 
Judge upheld the decree of the Court of 
first instance, on the ground that one 
of two mortgagees could not bring a suit 
for bis share of the mortgage money. This 
decree of the lower Appellate Court has been 
affirmed by a learned Judge of this Court. 

We are unable to agree with the 
learned Judge of this Court. When Balwant 
Singh took a usufructuary mortgage of 
the property of the mortgagors from both 
mortgagors in lieu of the amounts of the 
two mortgages, he gave them a discharge 
for the two mortgages. As Jauhari Singh 
has been found to have owned a half share in 
the two mortgages, that discharge could 
only operate in respect of the half share 
of Balwant Singh himself. The two mort- 
gages were, therefore, in law discharged to 
the extent of one half and as they were 
discharged to that extent only, the portion 
of the mortgages which remained nndis- 
charged was the half share which belonged 
to Jauhari Singb. This Jauhari Singb is 
entitled to recover. Section 67, no doubt, 
provides that one of several mortgagees 
cannot seek to enforce the mortgage unless 
there has been a severance of the interests 
of the mortgagees. This provision in the 
section was clearly enacted for the benefit 
of the mortgagor. Balwant Singh can no 
longer put forward any claim against the 
mortgagors, and so far as his interests are 
concerned, there has beeu a severance of 
interests of the mortgagees and this has been 
effected by the consent of the mortgagors. 
It is true that the mortgagors in this case 
consented to obtain a fall discharge from 
Balwant Singh ; but the legal effect of that 
discharge was that it operated in respect 
of Balwant Singh’s own share only. So 
that in law the act of the mortgagors and 
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Balwaot Singh amonnted to a fleverance 
with the consent of the mortgagors of the 
interests of the mortgagees. Tbe case of 
Gohind Ham v. Sundar Singh (I) has been 
relied on by the respondents and by the 
learned Judge of this Coart. The facts of 
that case are not similar to those of tbe 
present. We have referred to the paper-book 
in that case, and find that what was alleged 
there was that one of tbe mortgagees in 
oollasion with the mortgagors had given 
back the mortgage-deed to the mortgagor. 
It was not asserted that a discharge had 
been given to the mortgagors by one of 
the mortgagees. We think that that case 
is no authority as against the appellant 
in the oiroumstanoes of the case before us. 
The result is that we allow tbe appeal, 
set aside the decrees of this Court and of 
the Courts below and decree the plaintiff’s 
claim with costs in all Courts. The 
mortgagors will have six months from this 
date to pay off the amount of tbe decree. 
Interest will be paid at tbe contractual 
rate up to tbe date 6xed for payment and 
thereafter at 6 per cent, per annum. 

Afpeal allowed, 

(1) A W.N.( 1802) 24(5. 


PUNJABCHIEP COURT. 

MtsCtLi.iNEOus First Civil Appeal No, 3135 

OF 191b. 

February 20, 1919. 

Present'. — Mr. Justice Abdur Raoof, 
SANT LAL— Appellant 

xersus 

ISHAK DAS AND OTUEhB — RsypONDBNTS. 
Civil Procedure Code ( Act I’ of 1908^, 0. XXXlX, r. I 
— Injunction restraining third person from alienalitig 
property not in disputCf validity of. 

An injunction restraining the alienation of pro- 
perty pendente life can only bo legally issued to a 
person who is a party to the suit and in respect of 
property in dispute. Where, tlierefore, in an insoU 
vency prooeeding an injunction was issued to a 
Koourod creditor, who had boon paid off out of the 
salo-procooile of the insolvent’s estate, restraining 
him from alienating his property till the ftnal 
decision of certain objectiou.s; 

iie/ii, that there was no warrant in law for .such 
injunct ion. j CP* 190, col.|l.] j 


Misoellaceous 6rst appeal fiom the order 
of the District Judge. Karnal, dated the 9fch 
November 1918. issniog au injunction against 
tbe appellant not to alienate bis property. 

Lala Shamair Ohand, for the Appellant. 

Babu Sam jSarwp, for Isbar Das, Respond- 
ent. 

JUDGMENT . — Prima facie no appeal lies 
to this Court under section 46 (2) of Act 
III of 1907 but I grant leave to appeal under 
section 46 (3). ' 

The order of the District Jndge oannot 
be sustained in this case. One Bioba Lai 
was adjudicated an insolvent. Isbar Das 
was appointed the Rsceiver. He attaobed 
certain properties of the insolvent with a 
view to sell them and realise money. A 
number of objectors came forward and 
filed objections. All those objections except 
one were disallowed. Thereupon objectors 
came up in appeal to this Court and (he 
matter was remanded to the learned District 
Judge for disposal, by a learned Judge of 
this Court, During the pendency of the 
proceedings before the District Judge the 
Receiver made an application to that Court 
with a very peculiar prayer. He stated in 
the petition that subsequent to the order of 
tbe District Judge disallowing the objection 
of tbe several objectors certain properties 
bad been sold and out of tbe proceeds of 
those sales one Sant Lai. a secured creditor, 
bad been paid off. He further stated: *'Now 
objections have been filed by the relations 
of tbe bankrupt and tbe file has been sent 
back by the Chief Court for reviewing the 
judgment. So if by any chance the objectors 
prove that some of the property sold by the 
Receiver belongs to them and so that might 
neoGssitate a refund of money by Sant Lai.*’ 
Upon this statement of tbe oiroumstanoes 
under which the application was made, the 
applicant prayed that an injanciion might 
be issued against Sant Lai restraining him 
from alienating any of his property till tbe 
final decision of tbe objeolions. This prayer 
has been granted by tbo learned District 
Judge and Sant Lai has. therefore, filed (bis 
appeal from his order. 

It has been contended before me that 
there is no warrant for such an order in 
the law. Under the Code of Civil Procedure 
order fc r an injunction can be issued only 
und^r oertflin conditions specified in tbe Order 
XXXIX, rule.l. Here, the property of BAut 
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Lai is in noway in dispute. The oonditions 
mentioned either in olause (a) or (6) do 
not exist. Sant Lai was no party to the 
proceedings pending before the District 
Judge. Besides the ground upon which the 
ft^lioation was made was not a ground upon 
which a Court could or ought to have granted 
an injunction. I allow the appeal and set 
aside the order granting the injunotion against 
Sant Lai with costs in all Courts. 

Appeal accepted. 


Bombay high court. 

Second Civil Appeal No. 569 ok 1917. 

November 26, 1913. 

Present'. — Mr. Justice Heaton and Mr. 

Justice Pratt. . 

DAUDBHAl ALLIBHAI — Plaintiff 
w — Appellant 
versus 

DAYA RAMA — Defendant — 
Respondent. 

Lxvil Procedure Code (Act V of 1908;, U-Res 

finding— Finding, 

res ^MihcKin-^Finally decided,’ tneaning of. 

defendant for ojcctincnt and 
a^^rs of rent. Defendant pleaded that lio was a 

therefore, he 

ejected. The Court found tliat the delendaut was 

hut that a le<ral notice 
served upon liim. It, therefore, 

tWl ^ of rent, hut dismissed 

JlL «‘i>>«<i‘iucntly the plaintiff 

although the issue us to the nature of 

8tant?rfn®“ — ^ ® tenancy was directly ami sub- 
bo ^in ?' ? »ssuGiiithc previous suit, it could noi 

thaf *1 decided in that suit and 

Pir Prnlr?^ rcsi«d<c«ta. [p. IJO, col. 2.] 

aiib»i« il’ 'vhetlicran issue was 
Ser nf decided in a suit is a 

of ^ decided upon the circumstances 

of each particular case. [p. no, col. 1.] 

?ot based upon a linding hui 
as res V/ r finding cannot oi>cratc 

Mres^udteafa. [p. 110, col. 2 .] 

tlmwo'^K »r’ did not iMiend 

Proccdnvr^ r ^ decided” in section II of tin: Civil 
5y anvthin.?’^^'^ a-PPly to a finding not, foiiowed 

ools r&2 j appropriate to itself, [p. Ill, 

would^ followed by a result which 

different^ thn^ something essentially 

. at finding cannot ho regarded as a final 


docisLou. It is merely an expression of opinion and 
nothing more. [p. Ill, ool. 2 .] 

Appeal from the decision of the Joint 
First Class Subordinate Judge A. P., at Surat 
in Appeal No. 49 of 1914, confirming the* 
decree passed by the Second Class Subordi- 
nate Judge at Surat, in Civil Suit No. 136 
of 1918. 

Mr. Coyajee (with him Mr. B. G. i?ao), for 
the Appellant. 

Mr. R, V. Divatiat for the Respondent. 

JUDGMENT. 

Pratt, J. — This appeal raises a point of 
res judicata. The plaintiff sued in 1903 
alleging that the defendant was liable to 
pay assessment as enhanced by the Survey 
Settlement, but had failed to do so; that 
he was a tenant-at-wili and not a permanent 
tenant; that plaintiff had given him notice 
to quit and that he had not given up 
possession. Plaintiff, therefore, prayed for 
two reliefs: (1) to recover possession of 
the land and (2) to recover arrears of 
assessment at the enhanced rate. 

Defendant in .his written statement 
replied that he was not liable to pay 
enhanced assessment ; that he was a perma- 
nent tenant ; and that plaintiff was not 
entitled to recover possession, 

The following issues were raised : — 

(1) Whether it is proved that the defend- 
ant is a permanent tenant ot the land in 
dispute or he is a tenant thereof at the 
pleasure of the plaintiff (i. e., as Jong as 
the plaintiff chooses to keep him as suoh^ 

(2) Has the plaintiff a right to take the 
land in dispute from the defendant (posses- 
sion of the land in dispute) F 

(3) Is the assessment of the land in 
dispute enhanced on a resurvey thereof Y 
and should the defendant be given a notice 
thereof under the Land Revenue Code Y 
and has such a notice been given to the 
defendant F If not, is not the defendant 
bound to pay the enhanced assessment under 
the Land Revenue Code h and 

(6; Has the plaintiff given to the defeud 
ant a notice requiring him to deliver un 
possesion of the land in dispute ana 
intimating to him that he is no iooger 
willing to retain him as his tenant F 

The Court decided on the first iasae 
that the defendant was a tenant trom 

year to year, and not a permanent tenant 

on the fifth issue that a legal notice to 
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qait had not been given ; and, therefore, on 
the second issoe plaintiff was not entitled 
to recover possession ; and on the third 
issue the plaintiff was entitled to recover 
arrears of assessment at the enhanoed rate. 
The snit for possession was, therefore, dis* 
missed and a decree was made for arrears 
of assessment at the enhanced rate. 

Plaintiff has now given notice to qait 
and files this snit for possession. He claims 
that the nature of defendant’s tenure is 
res judicata. 

The question for decision is whether the 
defendant is bound by the finding in the 
first suit that he is not the permanent 
tenant. The solution of that question depends 
upon whether that issue was substantially 
in issue in the former suit and whether 
it was beard and finally decided 

The question whether an issue wae sub* 
stantially raised and decided is a matter of 
fact to be decided upon the circumstances 
of each particular case : Oirdhar Manordns 
v. Dayabhai Kalabhai (1). And although 
no rule of general application can be laid 
down, this proposition is well eBiablished, 
that when a decree of the Court is not 
based upon a finding but was made in 
Fpite of it, that finding cannot be les judicata: 
liun Bahadur Sivgh v. Lucho Koer (‘2^, 
Nuudo Lall Bhuttacharjee v. Bidhoo Mookhy 
Debee (3\ Thahur Mogundeo v. Thakur 
Makade .0 Singh (4), Ghela Ichharam v. 
Sankulchand Jethn (5^ and Farbatty Dehya v. 
Mathura Nath Banerjee (6). The dismissal 
of the claim for possession, therefore, 
prevents the finding that defendant was not 
a peri^ianent tenant from operating as res 
judicata. 

But it is claimed that the decree for 
enhanced assessment is based on this finding 
and gives it the effect of res judicata. I 
think it clear, however, that the issue as 
to the character of the tenure was a m^^tter 
collateral to the liability to pay enhanced 
assessment. The frame of issue No. 3 shows 
that the liability was attributed not to the 
tenure, but to the fact of the Survey 

(1) b 15. 174 111 p. IbO (F. B.); 4 Ind, Dec. (n. a.) 489. 

(2j 12 1. A. 25; II C. 301 (F. C.); 4 Sar. P. C. J. 
002} 9 Iiid. Jar. 202; 5 Ind. Dec. (x. s.) 900. 

(3) 13 0. 17: (5 lud. Dec. (n. s.) 508. 

(4) 18 C. 047; 9 Ind. Dec. (n.h.) 4H2. 

(5) 18 B. 697j 9 Ind. Dec. IN. s.) 907. 

(0) 15 lud. Caa. 453; -W C. 29; in C. W. N. 877; 10 
U. L. J. 9. 


[U19 

* 

Settlement. The finding is indeed consistent 
with the defendant being a permanent 
tenant, and, therefore, the decree for en< 
hanoed assessment was in no sense based 
upon the finding that defendant was not 
the permanent tenant. 

Mr. Goyajee relied upon the two oases, Peary * 
Mohun ilukerjeev. Ambica Qhurn Bandopadhya 

(7) and Krishna Behari Boy v. Bunwari 
Lall Roy (8). In the first case tbe former 
suit was dismissed on tbe grounds of want 
of notice and of noD>liability of defendants. 
In tbe second suit filed after notice the 
question of liability was held to be res 
judicata against the plaintiff. Here after 
tbe decision of the first issue, the second 
issue was not necessary for the disposal 
of tbe suit. Bat as bath had been heard 
and determined against tbe plaintiff, he 
was held to be bound by both. Tbe decision 
is in conflict Vith certain observations in 
the case of 8hib Oharan Lil v. Raghu 
Nath (9) But, however that may be, it 
has no bearing on tbe present case. For the 
decree was based on both findings, whilst 
here it is made in spite of ooe finding and 
the other finding on which it is bised was 
a collateral one. In Krishna Behari Boy T. 
Bunwari Lall Roy (8> an adopted son 
sued a Putneedar for a declaration that the 
lease granted to him by his adoptive mother 
was in excess of her authority. The rever* 
sioner intervened disputing tbe validity 
of tbe adoption and ihe right of the plaintiff 
to sue. Tbe first Court found that the 
adoption was valid but dismissed tbe suit 
as tbe Putnee lease could not be set aside. 
The reversioner appealed, and the Court of 
appeal affirmed tbe decision of the lower 
Court. The validity of the adoption was 
held by the Privy Council to be res judicata 
in a subdequent suit by the reversioner to set 
aside the adoption. Mr. Goyaiee contends that 
the finding of the adoption was as much 
involved in tbe main purpose of tbe suit, 
the setting aside of the Putnee lease, 
here the finding as to tbe nature of tbe 
tenancy is to the claim for enhanoed assess- 
merit. The answer, I think, is that the 
reversioner intervened not to support the 
suit to set aside the Putnee, but to dispute 

(7) 24C. 900; 12 Iml Deo. \ti. s.i 1269. 

(8) 2 I. A. 283; 1 0. 144 iP.O ; 25 W. R. 1; 3 Sar. P, 
C. J. 5.VJ; 3 SiUb. P. 0. J. 213; 1 Ind. Doo. (N. a.3 98, 

(9) 17 A. 174; A. W. N. (18961, 8 Ind. Deo, 

(n. 8.) 437. 
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the title of the adopted son. In his appeal 
he raised the issae of the adoption which was 
decided against him. As regards the rever- 
sioner the validity of the adoption was 
the substantial issue. 

The two oases, qnoted by Mr. Ooyajee do 
not, thereforoi affect the conclusion 1 have 
oome to on the authority of Run Baha> 
dur Singh v. Lucho Koer (2) and 
the Indian oases that follow it in 
regard to the first issue and in regard to the 
third issue that the finding as to the 
nature of the tenancy was only collateral 
to the decree for enhanced assessment. 

The case of Nundo Jjall Bhuttacharjee v. 
Bidhoo Mookhy Debee (3) is a case on facts 
which are almost identical and the issue was 
there held not to be res judicata. 

Iwonldi thereforei confirm the decree of 
the lower Court and dismiss this appeal with 
costs. 

Heatok, J. — I agree in the order proposed. 
1 need not re-sfate the facts of the case. 
The law as to res judicata is contained in 
section 11 of the Civil Procedure Code. I 
always find myself in troubled waters when 
I am asked to deal with decided oases on 
this point which do not proceed on the 
precise words of the section. To my under- 
standing the section itself gives us a solu- 
tion in this particular case. The issue as 
to the nature of the tenancy was, 1 think, 
undoubtedly directly and substantially in 
issue in the earlier case. For it ^as as 
to the nature of the tenancy that the parties 
were disputing and it was to get that 
dispute settled that they went to Court, 
though they also went about the amount 
of rent or assessment. But I do not think 
that it can be said that the issue as to 
tenancy was finally decided in the earlier 
suit. It is perfectly true it was decided, 
that is to say, the Court expressed a per- 
fectly definite opinion about it. But the 
operative part of the decree was that the 
tenant should not be ejected though be 
bad to pay a certain amount of 
rent. That is precisely the decree which 
would follow if the Court had held that 
the tenant was a permanent tenant and 
not a yearly tenant, though in fact it 
held that be was a yearly tenant. I 
cannot think that the Legislature intended 
the words finally decided’ to apply to 
a finding not followed by anything peculiarly 
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appropriate to itself. Where a finding 
is followed, as in this case, by a result 
which would equally follow from some- 
thing essentially different, then 1 think 
it cannot be supposed that that finding 
is a final decision* It seems to me to be 
merely an expression of opinion and nothing 
more. 

Therefore, I think that this appeal should 
be dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 54 of 1918. 

April 7, 1919, 

Present: — Sir John Wallis, Kt., 

Chief Justice, Justice Sir William Ayling, 
Kt., and Mr. Justice Sadasiva Aiyar. 

AMRUTAM VENKATAPPA and others 
— Plaintiffs — Appellants 

versus 

V'AV'ILALA JALAYYA — Defendant 

— Respondent. 

Civil Procedure Code (Act V of 1908.^, «, 66 — 
Execution of decree -Sale —Agreement hy 'purcluiser 
to convey property purchased — Suit to enforce agrec^ 
ment, maintainability of — Bcnami purchase^ allegation 
of, in plaint, effect of. 

Section 66, Civil Procedui*e Code, does not debar 
a person from maintaining a suit for specific per- 
formance of an agreement by the auction-purchaser 
subsequent to the purchase to convey the property 
to him. The transaction is not beiiami and the 
mere allegation in the plaint that it was a 
benami transaction does net bring it within the 
mischief of the section, [p. 112, col. 2j p. 113, col. 1.] 

Second appeal against the decree of the 
District Court, Guntur, in Appeal Suit 
No. 396 of 1916, preferred against the 
decree of the Court of the District Munsif, 
Oogole, in Original Suit No, 337 of 1915. 

This second appeal coming on for hearing 
on the 2nd December 19l8, upon perus- 
ing the grounds of appeal, the jndg* 
ments and decrees of the lower Appellate 
Court and the Court of first instance, and 
the material papers in the suit, and upon 
hearing the arguments of Mr. P. Ohenchiah 
for Mr. T. Prakasam, io: the Appellants, 
and of Mr. V. Nageswara Aiyar for Mr. V. 
hakshminarayana, for the Respondent, the 
Court (Seshagiri Aiyar and Phillips, JJ.) 
made the following 
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ORDER OF REFERENCE TO A FULL 

BENCH. 

The facts found are: PlaiotiS and the 
defendant agreed that at the Court auction 
the property in soft should be purchased 
in the name of the defendant and that one- 
half of it should beooDveyed to the plaintiff 
after obtaining the certificate of sale; some 
money was paid before the Court auction, 
and apparently plaintiff was put in posses- 
sion of the half share. In September 1907 
a promissory note for the balance of the 
purchase money due from plaintiff was 
executed. Nearly 5 years afterwards, the 
promissory- note was discharged, and Exhibit 
A was executed to the plaintiff in which 
it was provided that the defendant should 
execute a conveyance for the half share 
whenever plaintiff demanded it. This snit 
is to enforce that agreement. In the 
plaint it is stated that the half share 
intended to be conveyed was purchased 
in the name of the defendant hsnaini for 
the plaintiff. The question for consideration 
is whether the suit is within the mischief of 
section 66 of the Coda of Civil Procedure. 

There is eome difference between the 
language of section 317 of the old Code 
and that of section 66 of the new Code: 
but we do not think there is any material 
alteration in the principle of the section. 
In this Court, the decisions have not been 
uniform on the question. In KuTnara v. 
Srinivasa (1), Sankunni Nayar v. Naiayanan 
l^amhudri (2) and Kumbalinga Pillai v. 
Arinp^itra Padiachi (3) suits under similar 
circumstances were held not barred by 
section 317. On the other hand in Su&- 
ratnania Pillai v. Gapalarama Subramattiam 
(4) the decision was the ether way. Recent- 
ly, Coutts Trotter and Srinivasa Iyengar, 
JJ., had to consider the question in Appeal 
Suits Nos. 167 and 215 of 1914 l_0hida7nbaTajn 
Cfiettier V. Subramania Aiyar (6)]. Appa- 
rently, in the view taken by Coutts Trotter, 
J., such a suit would not be affected by 
section 66 of the Code. There is also the 

dictum of the Judicial Committee in Oaiiga 

(1) 11 M. 213; 12 Iiul, Jur. 217 tV 3S4; 4 lud. Doc. 
(x. a.) 148. 

<2) 17 M. 282; 4 M, L. J. 64; 6 ind. Doc. (x. s ) 
195. 

(3) 18 M. 436; 6 M. L. J. 200; 0 lad. Dee. (x. t? ) 
053. 

(4) 29 lad. Cu^^. 13S. 

(5) 32 Ind. 434; 3 b. W. 86; {1016) 1 M.W. N. 

2i0. 


[I9ld 

Sakai V. Kesri (6) that the object of the 
section is to prevent judgment-debtors from 
getting property purchased in the names of 
third parties henami for themselves. The 
language of the section seems to be wider: 
However, as the question is one of some im- 
portance, we have resolved to ask the opinion 
of a Pull BdDoh on the following qQe.stion: — 
When the plaintiff alleges that the 
anotioD-purobaser is a henamidar for him 
and sues to enforce specifically a subsequent 
agreement executed by the certified purchaser 
to convey the property, is section 66 a bar to 
such a suit?” 


This second appeal came on for hearing in 
pursuance of the above Order of Reference to 
a Full Bench. 

Mr. P. Chenchiah for Mr. T. Prakasamt for 
the Appellants. — The aait is maintainable 
and does not oume within the mischief of 
section 66, Civil Procedure Code. On the 
finding of the lower Court the transaction 
is not henami. The agreement was that the 
defendant should purchase the property in 
his own name and convey a moiety to 
the plaintiff after the issne of the tale 
certificate. And the agreement bv the auction- 
purchaser to convey to plaintiff was after 
the auction purchase. The mere allegaticn in 
the plaint that the purchaser was a henamidar 
will not debar plaintiff’s right of suit. 

Mr. F. Lahshminarayana, for the Respond- 
Qnt. — Plaintiff states distincrly that the 
purchase by the defendant at the Court 
sale was henami for him. On his own admis- 
sion he is barred under section 66, Civil 
Procedure Code. The object of the section 
19 to prevent persons claiming under ceiti- 
fied auction-purchasers. 

OPINION. — We do not think that this is a 
suit against tlie auction-purchaser on the 
ground that the purchase was made on behalf 
of the plaintiff within the meaning of section 
66, Civil Procedure Code. The finding is 
that the defendant agreed that the property 
should be purchased in the name of the 
defendant and that one-half of it should 
be conveyed by the defendant to the plain- 
tiff after the sale certificate had been 
obtained. This, in our opioion, is not a 

henami transaction at all. The mere fact 

(6) 30 Ina. Hns. 265; 37 A. 545; 1.3 A. L. J. 699; 
29 M. L. J. 329; 18 M. h.T. 203; 19 0. W. N. 1176 
22 C. L. J. 008; (1915) M. W. N. 713; 2 L. W. 837j 17 
Bym. L.R. 99S; 42 1. A. 177 (P.IC.). 
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that the plaintiff alleges in the plaint that 
the auotion-pnrohaser was a henamidar for 
him has not, in our opinion, the effect of 
debarring the plaintiff under section 66, Civil 
Procedure Code, from maintaining his suit for 
8peoj6o performance of an agreement by the 
anction-purohaser subsequent to the purchase 
to convey the propertylto the plaintiff. Such an 
agreement is not inconsistent with the auction- 
purchaser B own title, but rather the reverse. 
We answer the question in the negative. 

M C P. 

Anstcered in the negative. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No, 198 

OF 1918. 

May 1. 1919. 

Present:— Mr, Justice RaSque and Mr. 

Justice Walsh. 

BHAIRO PRASAD AND ANOTHER 

Petitioners — Appellants 

vers‘*4s 

Mr. S. P, C. DASS, Vakil, Official 

Receiver of Insolvent — Respondent. 

Provincial Insolvency Act (III of 1907^, ». 
Trespass on property of stranger — Remedy —Order of 
Innolvency Court on appUcalioJi under s. 22, 
finality of. 

Where iu proceedings iu insolvoncv a tresj>ass is 
committed, whether by tJ>e Offic'ial Ucceiver or 
by anybody else, upon, the property of a stranger 
to the proceedings, he has tJie ordinary rigiit to seek 
redress in the ordinary Civil Court, and is not 
bound to apply to the Insolvency Court. If, 
however, he does so apply under section 22 of tljo 
Provincial Insolvency Act, be must c<mi]>ly with 
the terms of that section, and if ho obtains a 
decision upon the merits the decision is linal. 

First appeal from the order of the District 
Judge, Benares, dated the 15th November 

1918. 

Messrs. U. S. Bafpai and Haribam Sahaif 
for the Appellants. 

Messrs. P. L. Banerji and Bhagioati Shankar^ 

for the Respondent. 

JUDGMENT. — This appeal must be dis- 
missed. It was clearly an application under 
Notiou 22 of the Provincial Insolvency 
Act. A stranger to the insolvency is 
not bound to go to the Inaolvanoy Court 
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at all. He has the ordinary right, which 
every individual has, to seek redress in 
the ordinary Civil Courts for any grievance 
or trespass to his property, whether com- 
mitted by an Official Receiver or anybody 
else, but he can if he pleases, if he com- 
plains against the act of the Receiver 
apply under section to the Insolvency 
Court itself, and a Bench of this Court 
has held that if he does so and obtains a 
decision upon the merits, that decision is 
final. But similarly if he applies under 
section 22, he must comply with the terms 
of section 22. In this case he applied 
after the expiration of 21 days of the 
act of attachment of which he complains. 
We are inclined to think, though we do 
not decide, that .section 4 of the Limita- 
tion Act would have enabled him to apply 
as soon as the Court opened, it being sent 
at the time of the attachment, but even 
after the Court opened he delayed for a 
further ten days. The learned Judge was, 
therefore, right in dismissing the application,' 
not upon the merits but as an application 
which, under the Provincial Insolvency Act, he 
had no jurisdiction to entertain. 

The applicant, very foolishly in our view, 
added an alternative prayer to the District 
Judge asking him, in the event of his appli- 
cation being dismissed, to grant him permis- 

Sion to sue in a Civil Court. As a matter 
of law such permission could be neither 
given nor refused. It was in fact refused. 
We think iu ordfr to remove any possible 
misunderstanding that that refusal being 
nugatory must be struck out of the order 
but holding as we do that the application 
was properly dismissed as one which had 
been made beyond time, this appeal, except 
to the extent already indicated by what we 
have said, is dismissed with costs, inoloding 
in this Court fees on the higher scale. 

Appeal dismissed. 
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MARIMDTHU NAICEEN V. RAMASAMI PADATACHI. 

MADRAS HIGH COURT. 

CiviL Appeal against Oreer No. 129 

OK 191S. 

February 20, 1919. 

Pre^snf: — Mr. Justice Oldfield and 
Mr. JuBtice Sesbagiri Aiyar. 
MARIMUTHU NAICKEN— Petitioner- 

Appellant 

versus 

RAMASAMI PADAYACHI and others — 
Respondents Nos. 1, 5 and 22 
— Respondents. 

Limilatiou Act (IX of J908^, Sch, J, Art. 182 — 
Execution application not mentionintj unccrii^cct pay- 
ment out of Coiirt, whether ‘in accordance ivilh Zoio’*— 
Civil Procedure Code 1' o/ 1908), 0, XXJ, rr. 1 
(1). 2 (3). 

An execution {H)j)licatioii ^liich omits to mention 
tin uncertified iiayiuent towards the decree out of 
Court, is, notwithstaudiu;; such omission, an ap- 
plication ‘in accordance u iih law' witliin the meaning 

of Ailicic 182 of Schedule I of the Liinitaliou Act. 

Appeal agaiost the order cf the District 
Court, South Aroot, in Execution Petition 
No. 1, in E. P. R. No. of 1917, in Original 
Suit No. 7 of 1907. 

Mr. Veuapaka Rout, for the Appel* 
lant. 

Mr. N. S. llangasau’tni Iyengar, for the 
Respondents. 

JUDGMENT.— The case lies in a small 
compass. The petitioner- appellant did not 
mention in a previous execution application 
an alleged payment towards the decree, 
which had not been certified to the Court. 
The question is whether in this respect 
the application was in accordance with 
law with reference to Article 1S2, Sche- 
dule I, Limitation Act. Reading Order 
XXI, rule 1 (1), of the Code of Civil 
Procedure with Order XXI, rule 2 (3), we 
must answer the question in the affirmative. 
The result is that the appeal against order 
is allowed and the application remanded to 
the lower Court for disposal according to 
law. Costs to date will follow the result 
and be provided for in the order to be 
passed. 

Ji. c. r. 

Appeal allowed. 


OASNS. tl819 

MOHAMMAD ABDDL KAilM fc. MftHAMBD TDSDF, 

PATNA HIGH COURT, 

Appeal from Order No. 205 ok 1918. 

April 29, 1919. 

Present', — Mr. Justice Roe and Mr. Justice 

Sheikh MOHAMMAD ABDUL KARIM— 

Plaintiff — Appellant 
ve)su8 

MOHAMMAD TUSUF and others— 
Depkndants — Respondents, 

Appeal, second — Appellate Court, order of, rejecting 
memorandum of appeal jor non-payrnent of deficit 
Court-fee — Court-fee, er?'or in calculating amount 
of — Appeal, whether lies. 

All order made by an Appellate Court rejecting 
a memorandum of appeal for iioo-paymcnt of 
deficit Court. fee is appealable to the High Court, 
where such order proceeds upon nu error in. 
calculating the amount of the Court-fee payable, [p, 
116, col. I.] 

Appeal from a decision of the District 
Judge, Saran, 

Mr. Ganesh DuU Singh, for the Appellant* 

Mr. Parmeshwar Dayal, for Mr. Khurshed 
Husnain, for the Respondents. 

JUDGMENT. — In this case the plaintiff- 
appellant sued for a declaration of bis 
title in one half of property valued at 
Rs. 2,100 and that upon an adjudication 
of bis title he should be put in possession 
of bis share after a partition by metes 
and bounds. The Court of first instance 
found as a fact that he was out of 
possession at the time of the institution 
of bis suit. The Court-fee on the suit 
having been Rs. 10 only, the Court of 
first instance thereupon recorded an 
opinion that the Court-fee payable was 
ad valorem on Rs. 2, lOO. On appeal to 
the District Court a Court-fee of Rs. 10 
only was paid. The Sheristadar of the 
Court, therefore, recorded a note to the 
effect that the deficit Court-fee payable 
was Rs. 130 in the lower Court and 
Rs. 130 in the Judge’s Coart, in all 
Rs. 260, whereupon the learned District 
Judge recorded an order that he should 
pay Rs. 240 within a week. This order 
was brought to contest on the 23rd 
January 1918 but affirmed and an order 
made rejecting the appeal on the ground 
that the deficit Court-fee bad not been 
filed. On the 27tb February 1918 con- 
ditional order was made restoring the 
appeal if Hs. 240 be paid within a week. 
Re. 120 was paid on the 14tb March 
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^ ^ ^ 

DothiDg more having been paid by 

the diemissed 

nhn«? .““‘hority of the ease of 
Ohandr.mani Koer v Basdeo Narain Singh 

from “’is ( oart 

of The L ® memorandom 

Of the appeal if the Court below has 

wttbin ‘*'® category 

within which the suit falls. Clearly in 

thin h l>«e" “ade, for 

tion*cf tha'"®'^ of the prayer for a parti- 
illt miff ^ P’-operty m execution the sub- 
ject-matter of the suit might be for the 

actuTT^TaT f 2.100, yet the 

actual relief sought was valued at only 

»3. 1,050 and therefore the Court fee 

R?\n“ ■“ both the Courts balow Jls 

learned” Sub T?"® ,*^®boit, therefore, in the 

rT 70 a T -‘““fu was 

m. in the District Court the 

M^rcT ^®® by the 14th 

March and acosptsd. It remained onlv 

under section 12 of the Court Fees a'c^ 

dafil^^l f'h ‘’’® aPPall‘"t to pay the 
olr which would according to 

the li r lh"“u before 

onlnrf -f proceeded with. Xo 

to mTt°’‘ri.- ‘be appellant 

error, ^ ®e" ®.®"°“^'y Prejudiced by the 
Court f ™1*^® '"nr**’® oalculation of the 

this * ^ i"®' would, therefore, decree 

this appl and in lieu of the older at 
the District Court, direct that the appeal 

Coult®toT‘* "“T to the District 

unon frf°o ®®- ®ball be paid and if 
to ™f‘*’*‘f^“‘®‘*’® Cof'-t fee is not paid, 
diam;^°^®f with the appeal and 

eoaZ ^® '"“'^® “® ®® t® 


App$al decreed. 


U) 49 Ind. Caa. 4i^j 4 1*. L. J. 67. 


OALOUTl'A HfGH COURT 

Letters Patent Appjal No. 2 of 1915 

January 4, 1918. 

Prespfii:— Jaafcioa Sir Krnesfc Plefcaher, Kr 
Mr. Justice Greaves and Justice Sir Syed ’ 

ohamaul Huda. Kt 

GAJADHAR PRASAD SfNGHAKOARorflsR 

Defendants — Appellants 

SHEO XAXDiX PROSADSIXGHavo 

entered as kliudkasht m Record of Rtahts effr" 

In a suit instituted by the '^nlainfciff/^ 
declaration of their ri-ht to ^ 

the defendants second pkrtv if « ^ 
allegation that the samff^rmed pan 
kis/it lands of the imllk' tu^ khit.U 

party, wi.o alone co;;:sted [ho ;uft“''‘;;f • 

the lands in siiifc were khudWt 'hf « i n that*. 

the same were held by te a ts ^ 

which the lands in L'r wo^ 

the plaintiffs and the defendants 1 

111 equal shares, and tlio defeiid-ii.f i 

li-dd a lease of the share of 

were in possession of th- whole of tl 

Uecord of Hiffhts published in is W 

these lands were A-/t«.U-o/,vMamIs-*^ ^ showed that 

seSpX'^'/Xw'Tha7tT 

Hcoord of Bights was wron. cTjl 

Appeal agaio-^t the dearee of Mr r 
ShArfuddin. differing in opilffroml^ 
Juatioa Coxe. dated the llth Maroh 1915 ’ 

■n Appeal from Original Decree No. 435 fi 


menTof'’^ ‘'’® '""“wing judg- 

Sharpjodin, J.-The suit which has given 

an" 4 dAi:y"oriTnT'wHh"r 

second party, on the ground that ^be” lanL‘ 

lu questiOQ are the khudkish>- U a r 

the mahksj the plaintiffa alao prayL'^aUer 
natively for a partition nf * h i ? . 

qu33tioD between them and the^d 7°*^^ 
second party. defendant 

The defendant second i 

contested the anit, alleged that fh 
suit arc the holding" of ‘T" T"'*® 
namely, Awadh Dehari and T " ‘®"®ut3. 

The lower Court gav" a d P®'’®bad. 
plaintiffs, holding tLt the 1, ![”'®® ‘b® 
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defendant second party has, .therefore, 
appealed to this Court. 

It is admitted that Mouza Amari where 
these lands are situated belongs to the 
plaintiffs and the second party defendant 
in equal shares, that is to say, 8 annas 
belong to the plaintiffs and the other S 
annas to the second party defendant. 
It is also admitted that the defendant 
second party further held a lease of the 
fc annas of the plaintiffs and was, therefore, in 
possession of the entire 16 annas of Amari up 
to 1312 F., and similarly, if there are Ituudkasht 
lands, was in possession of such lands as 
well. The plaintiffs allege that on the 
expiry of the term of lease, the defendant 
should have put the plaintiffs in joint 
possession of the 'khudkasht lands and as 
he refused to do so the present suit was 
instituted. 

The defendant denies that the lands in 
suit are khudkasht lands and in hiedepoei* 
tion says that there is no zerait land of 
the tnaliks in village Amari and alleges 
that the land in suit consists of two 
holdings, cne in possession and cultivation 
of Awadh Behari and the other in possession 
of Isri Pershad. 

It appears that prior to the lease 
of the defendant, the plaintiffs’ share was 
the lease of the Doulatpur Factory. It is 
alleged by the defendant that these two 
tenants were in possession of their respective 
holdings even during the lease to the 
Factory. 

The present dispute resolves it.self into 
a simple question, namely, whether the 
lands in suit are the khudkasht lands of the 
mali’ffs as alleged by the plaintiffs or 
the tenants’ lands in occupation of Awadh 
Behari and Isri Pershad as alleged by the 
defendants. 

U appears that the Record of Rights of 
this village was published on the 6th 
April 1S‘J6. The Factory was in possession 
till 1305 F. From the record, however, 
it is ii'jt clear what was the precise date 
on whieli t))o lease to the Factory terminated. 
Heferriiig to the B.ecord of Rights we find 
that abont half the land in suit is recorded 

of the Factory” and the other 
Imlf defendant.” There can Le no 

doubt, thoroforo, that at the time when the 
lortaof the l 0 ti?e to the I'^actory e.xpirod and 
the term of the lease to the defendant began, 


these lands were recorded as bakasht of (be 
lessee and the malik of S-annas share 
and not as any bolding of a tenant. The 
present suit was instituted in September 
1910. During the whole of this period, no 
objection was ever raised against the 
correctness of the entry. For the first 
time in the present suit, the accuracy of 
the entry is disputed by the defendant. 
An entry in the Record of Rights is pre- 
sumed to be correct until rebutted. We 
have, therefore, to see whether that pre- 
sumption has been rebutted by the defend- 
ant. 

The plaintiffs have in their favour the 
entry in the Record of Rights and it is for 
the defendant to prove that the entry is 
inaccurate and for the above reasons 1 
think we should, in the first instance, examine 
the defendant’s case and evidence for 

aod against him and then come 
to the ooDolnsion whether the defendant 
has succeeded in proving that the entry 
is incorrect. For this purpose let 

us see if there is any evidence to show 
that in the village Amari there are or 
are not khudkasht lands of the maliks. 
Exhibit 3 is a kahuliyatt dated the 26th 
August 1898, executed by Ramanugrab 
Siogh, father of the defendant, in favour 
of Munni Singh, ancestor of the plaintiffs, 
with regard to the S-annas share of Amari 
belonging to Munni Singh. On a perusal 
of this document, it is clear that there 
were khudkasht lands in this village and 
these were also let out to the father of 
the defendant. This I think settles the 
question that there were khudkasht lands 
when the lease was given to the defendant’s 
father in 18^8. The defendant has bean 
examined in the case and in his deposition 
he says ’ there were never zerait lands in 
one Badri Lai (defendant’s witness 

No 4) is a p,twari of Amari. He says 
’’there were no khudkasht lands when we 
got possession from the kothi (Factory).” 

In view of what is stated in Exhibits, 
the natural question is what became of 
the khudkasht lands of the village. It 
seems to me that without the knowledge of the 
plaintiffs the khudkasht lands may have 
b'jeu settled with some tenants of the 
F.iofcory during the term of its lease and ‘ 
honoo if the statement of Badri is true, 
he did nut find any khudkasht lands when 
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he took possession on behalf of bis employer 
on the expiration of the Factory’s lease. 
Exhibits A, A 1 to A«3 are rent reoeipts 
prodnced on behalf of the defendant. They 
have been proved by Aoha Lai (defendant’s 
witness No. 3), who was a patwari of the 
Donlatpar Factory from 1301 to 1304 P. 
He says that these receipts were given to 
Awadh Bebari and these were signed by 
him and the saheh. In oross-esaminationi 
he admits that he was not sammoned and 
that he bad come to Coart on his own 
business. Let us now examine these 
reoeipts. Exhibit A is a receipt granted 
to Awadh Behari in 1301 F. The area 
of the holding given in this is 18 highas 
10 cottas and 8 dhurs and the rent 
inclusive of the cess is Rs. 57-7.0. 
Exhibits A*l, A 2 and A-3 are also 
Awadh Behari’s receipts. The area is 18 
highas and 10 cottas and the rent iuolusive 
of 0393 13 Rs. 57.7-0. Exhibit A 4 

purports to be a receipt granted by Munni 
Singh to Awadh Bebari in 1305. In 1305, 
however, according to both parties, Munni 
Singh’d 8 annas share was in lease of 
either the Factory or the defendant. The 
area, however, is 21 highas 9 cottas 12 
dhurs. The account of the rent given in this 
receipt is as follows : — - ' 

Rent. 

B. C. D. Rs. As. P. 

Area of Nakdi 

land ... 21 9 12 55 7 0 

Deduct share 
of others to 
the extent of 

half 27 11 6 


27 11 6 

We, therefore, 6nd a great discrepancy 
between Exhibits A, A- 1 to A 3 on the one 
side and A-4 on the other. Then follow 
extracts from the counterfoil book. They 
are similar to E xhibit A.4. The defendant 
also relies on Exhibit B, which is an 
extract from the annual jamahinii wusil- 
baki account. All the above documents 
and some other receipt.^ given to Isri at best 
only show that these two men were tenants 
holding lands in the Monzi during the 
period of the two leisei, but they do 
not show that the lands they were in oul>i- 
yating po.ssassion of were the Unis in suit. 


The witnesses’ statements examined on 
behalf of the plaintiffs are as stereotyped 
as those on behalf of the defendant. I 
am of opinion that no reliance can be 
placed on the statements of witnesses on 
either aide. For the above reasons, I am not 
convinced that the defendant had discharged 
the onus and has not, therefore, rebutted the 
presumption that the entry in the Record of 
Rights is correct. 

I, therefore, dismiss the appeal with costa. 

In conclusion I desire to observe that 
my learned brother is not in full agreement 
with me. As my judgment oonhrms the 
judgment of the lower Court, under section 78 
(2) the appeal is dismissed with costs. 

Co\ 0 , J. — I regret that I am unable to 
agree with my learned brother’s view of the 
evidence so far as regards Awadh Behari’s 
holding. The plaintiffs share was leased 
to the defendants at the end of 1305 
(September The Factory was in 

possession till 1305, but unfortunately it 
is not clear whether up to the beginning 
or up to the end of that year, that is to say, 
up to September 1897 or September 189s! 
The Record of Rights was finally published 
in April 1898, but was presumably prepared 
Hong before that. About half the land in suit 
is recorded as in the bakasht of the Factory 
and half as in the bak'>skt of the defendant. 
This is nobody’s case and the fact shows' 
that the record was not carefully prepared 
and weakens its probative force. The defence 
is that the land was always in the tenancy 
of Awadh Bebari and Isri Singh. This, of 
course, has to be proved by the defence. 
Awadh Behari appears and produces several 
receipts, some of which are signed by the 
Manager of the Factory prior to 1898. 
They can hardly be forged and they are 
apparently accepted by the Subordinate 
Judge. I do not attach any importance to 
the variation in area. It is, I think, ordi- 
nary experience that on a scientific survey 
being made the real area of a holding is 
often found to be greater than its nominal 
area, Awadh Bahari goes into the box and 
swear.q that the holding for which he 
produces reoeipts is within the disputed 
land. It is not the plaintiff’s o\se that 
he has any other holding in the vilhge 
or that he over relinqeishei or lo^t any 
holding. These fasts seam ty ms t) 
justify a finding that about half of rho 
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land in dispate is in the tenanoy of Awadh 
Behari, onless they are rebatted by the 
plaintiff. 

On the other hand, the plaintiff’s evidence 
seems to me untrustworthy. It is. to the 
effect that the land has always been in 
the possession of the landlord and never in 
that of Awadh Behari. Most of the 
witnesses pretend not to know Awadh Behari 
thoasrb, if the receipts are genuine, he must 
have held land in the village within their 
experience. Three of the witnesses are liti- 
gating with the defendant. Finally, the 
evidence that Awadh Behari has any real 
connection with the defendant seems to me of 
the most meagre character. I would, therefore, 
decree the appeal and dismiss the suit with 
respect to the area of 21 bigkas 9 cottas 
12 dhjiTs Said to be in the tenancy of 
Awadh Behari. The evidence as regards 
Isri Singh’s alleged tenanoy is much 
weaker and I agree to the appeal being 
dismissed so far as it concerns that land. 

Babus Jogesh Chunder Roy and Hara Dhan 
Chatteree, for the Appellants. 

Dr. Duarka Nath Mitfer ar.d Baba Pa«. 
chinan Qhose Jor the Respondents. 

JUDGMENT. 

Pi.ETCaER, J. — This appaal has been pre- 
ferred by the defendants 2nd party under 
the provisions of olaasa 15 the Letterj 
Patent. 

The snit was instituted by the plaintiffs 
asking for a dechralion of iheir right to 
ioint possession with the defendants 2nd 
party of 41 h:ghas and 4 dhurs of land, on 
the alirgation that the same formed part of the 
khudkatkthnds cf the AKerrativeJy 

the 'plaintiffs asked for a partition of such 

lands. 

The defendants 2nd party, who alrne 
contested (he suit, denied that the land 
in suit was Windkasht and alleged that 
the same was held by two tenants, Awadh 
Behari and Isri Pratad. The harred 
riufcordinate Judge at the trial decided ihe 
suit in favour of tho plaintiffs. Ag-iinst 
that decision the defendants 2nd party 
preferred an appeal to this Court. The 

appeal came on for hearing before Sharfuddin 
and Coxe, J J. 

As regards tho portion of the land in 
suit alleged t) he held by Isri Singh, the 
learned .nidges were both of opinion ihat 
the judgment of the Subordinate Judge 


must be affirmed. But with regard to 
the land said to be held by Awadh Behari 
the learned Judges were divided in their 
opinions. Sharfuddin, J,, was of opinion that 
the view of the learned Subordinate Judge 
should prevail whilst Coxe, J., was of the 
contrary opinion. Hence the present appeal 
by the defendants 2od party. 

Now it is an admitted fact that the 
Mcxza within which the lands in euit are 
situate belongs to the plaintiffs and defend- 
ants 2nd party in equal shares. Further 
that the defendants 2nd party held a lease 
of ihe share of the plaintiffs and were in 

possession cf the whole of the Mooza until 
1312 

Prior to the lease of the 8 annae of the 
plaintiffs to the defendants 2Dd party, the 
plaintiffs’ share was let out in lease to the 
Daulatpur Factory. The Record of Rights 
published in April 1898 shows clearly that 
these lands were hhudk sU lands, although 

it does not show when the leace to the Factory 
terminated. 

Having regard to the entry in the 
Record of Rights the onns is on the 
defendants 2nd party to show that (he 
entry is wrong. It is most material that 
from the dale of the publication of the 
record cn the 8(h of April 18.8 down 
to (he iLstitQtioD of the tuitin September 
lylO, it was r.ever alleged by any parly 
that Ifce entry in (he Record of Rights was 
incorrect. Against the cntiy in the record 
the deftrdanls 2rd party called cerlaiu 
witnesfes and produced ciriain rent receipts, 
Beth Ibe Icaincd Judges appear to 
have discarded the oral evidence called on 
behalf of tte defendants and 1 am not 
disposed to disagree with the view they 
took. With regard to the rent receipts and 
olher documents produced on behalf of 

as pointed out 
by Sharfuddin, J., even if all these 
dcouments be taken as genuine, they do 
not establish ihe fact that Awadh Behari and 
Isri Prasad were in poceession of and cuUi* 
vatiog the lands in suit. 

Moreover. I Uini that on the view ttat 
Coxe, J.. took, namely, that the plaintiffs 
had efctablished their case, as regards the 
lands alleged to be in the pcseeseion cf 
Isri Prasad, it is impossible to ocme to 
tie conclusion that the story put forward 
by the defendants 2nd party can fce true 
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aa regards the lands said to be in the 
possession of Awadh Behari. I am 
clearly of opinion that the oonolnsion arrived 
at by Sharfnddin, J., was right. The 
present appeal, therefore, fails, and must 
be dismissed with costs. Hearing fee one 
handred rupees. 

Gseaves, J. — I agree. 

SuAMSPL Huoa, j, — I agree. 

Appeal dismissed^ 


ALLAHABAD HIGH COURT. 

First Civa Appeal No. 181 op 1916. 

March 11, 1919. 

Present', — Mr. Justice RaBque and Mr. 

Justice Lindsay, 

RAM SINGH AND OTHERS — Plaintiffs — 

Appellants 

versus 

CHET RAM AND OTHERS — Defendants 

Respondents. 

Hindu Lmo—Joint family -Alienation by fafhe 
-Antecedent debt, what U-Pious obligation of son 

topay off father's debt/, extent of. ‘ 

Where a Hindu father borroivs money oa th 
security of the joint estate and there is nothin 
to sliow that the money is advanced to lii;u on )ii 
personal credit, the debt does not fall within th 
detimtion of antecedent' debt and is not bimlin 
upon jus sons. An obligation incurred bv a fathe 
m order to bo binding upon lua sons must bo on 
incurred antecedently to the liansaction in suit arc 
onemcuired wholly apait frmn the ownership o 
the joint estate or the security afforded or supposci 
col 2 availublo by such joint estate. [p UC 

The doctrine of pious obligation of Hindu son, 
to payoff their father’s debts is based on spiritua 
consideraitions apait from the ownership of any pio 
perty and comes into operation only against the sons 

the grandsons 
obligation t( 

pay the debts of their father lies upon them an. 
not upon their sons. [p. 121, col. 1.] 

First appeal against the decision of th€ 

bubordiuate Judge, Meerut, dated the 31s< 
March 1916. 

■u Uon’ble Dr. Tej Bahadur Sapru 

Singh, tor the Appellants. 

JUDGMENT.-This appeal arises out 
a amt brought by the grandsons of o 
oiogh to recover possession of pi 

dated the 16tb of July 1S07. Amar Sing 
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it seems, had two sons, Bharat Singh and 
Nehar Singh, both of whom are alive. 
Bharat Singh has one son called Ram Singh, 
and Kehar Singh has two sons, named 
Mahabir Singh and Gajraj Singh. On the 
23rd of March 1904 Amar Singh executed 
a deed of mortgage of the property in 
suit for Rs. 8.000 in favour of Chet Ram and 
Himmat. Three years after, that is on the 
16th of July 1907, Amar Singh executed a 
deed of sale in respect of the mortgaged pro- 
perty in lieu of Rs. 13,500 in favour of the 
mortgagees, e., Himmat and Chet Ram. 
Rs. 8,000 were set off towards the pay- 
ment of the mortgage of the 23rd of 
March 1904, and Rs. 5,500 were paid in 
cash before the Sab-Registrar to Amar 
Singh. One Dalip Singh brought a suit 
to recover a portion of the property sold 
on the ground of pre-emption. He obtained 
a decree and subsequently sold the property 
to Jawahir Singh. The sale-deed of ll 07 
was attested among others by the two sons 
of Amar Singh. The latter died in 19C9. 
On the 24th of July 1915 the suit out of 
which this appeal has arisen was brought 
by his grandsons against Chet Ram, Jawa- 
hir Singh, Dalip Singh and the sons of 
Himmat. The plaintiff.s impleaded their 
fathers aa pro forma defendants in the 
case. The claim was brought on the allega- 
tion that Amar Singh was a man of immoral 

character; that the property gold on the 
16th of July 1907 was joint ancestral pro- 
perly; that it wassold for no legal neces- 
sity; that full consideration had not passed 
either on the sale deed or on the mortgage; 
that the signatures of the sons of Amar 
Singh were obtained under coercion, and 
that the property was sold for an inadequate 
price. The defendants resisted the suit by 
traversing all the allegations made in the 
plaint and further adding that they had 
made reasonable enquiry before entering 
into the transaction of sale and were satis- 
fied that the property was sold for necessity 
and that they were hona fide purchasers for 
value. The learned Judge of the lower 
Court held that the description of Amar 
Singh’s character had been considerably 
exaggerated on both sides and that the 
most that could be said on the evidence 
in the case was that he had not led a 
moral life. Further the learned Judge 
held that full consideration had passed 
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both on the mortgage and the sale-deed; 
that the allegation of ooeroion aa to the 
signatures of the plaintiffs’ fathers was not 
proved; that the value of the property was 
Rs, 13,500 and that the sum of Rs, 8,000, 
that is the mortgage money, fell under the 
definition of an antecedent debt and that the 
sale was good to that extent; as to the balance 
of Ra. b,500 he fonnd that it was the pious 
duty of the plaintiffs to discharge the debt 
of their grandfather and hence they were 
bound to pay it. He accordingly decreed 
the claim of the plaintiffs for the recovery 
of ll/27th8 of the property in suit on the pay- 
ment of Rs. 5,500. The money was to be 
paid within three months or the suit of 
the plaintiffs was to stand dismissed. 

In appeal to this Court it is contended on 
behalf of the plaintiffs that in view of the 
pronouncement of their bordships of the 
Privy Council in the case of Sahu Ram 
Ghamba v. Bkup Singh (1) the mortgage of 
1904 does not fall within the definition of an 
antecedent debt. As to the liability of the 
plaintiffs to pay Rs. 5,500 before recovering 
the proportionate amount of the property, 
it is contended that as their fathers, that is 
the sons of Amar Singh, are still alive, there 
18 no pious obligation on the plaintiffs to 
discharge the debt of Amar Singh. To take 
up the question of antecedent debt first. 
In the Privy Council case already referred 
to Iheir Lordships observe as follows:— "in 
their Lordships’ opinion, these expressions, 
which have been the subject of so much 
difference of legal opinion do not give any 

oDuntenanoe to the idea that the joint family 

estate can be effectively sold or charged 
in such a manner as to bind the issue of 
the father, except wliere the sale or charge has 
been made in order to discharge an obligation 
not only antecedently incurred, but inouned 
wholly apart from the ownership of the 
joint estate or the security afforded or 
supposed to be available by such joint 
estate. The exception bsing allowed, as in 
the state of the authorities it must be 
it appears to their Lordships to apply* 
and to apply only, to the case where 
the father’s debts have been incurred 
irrespective of the credit obtainable from 

(l)39Ind. Cas. 280; 41 I. A. 12G: 21 C W K 
fiOH; 1 P. L. W. 557; 15 A. L. .T. 437; 19 Dorn. l‘ R 
408; 20 0. U J. M.L. J, 14; (1917) M W k 

430; 22 .M. h. T. 22:0L. W. 2I3;39A. 437(P. C.y * 


immoveable assets which do not personally 
belong to him but are joint family pro- 
perty, It is apparent from this expres- 
sion of opinion that the obligation incurred 
by a father which would be binding upon 
his sons must have two attributes, namely, 
firstf that it must have been incnrred an- 
tecedently to the transaction in snit, and 
secondly^ it most have been incurred wholly 
apart from the ownership of the joint 
estate or the security afforded or supposed 
to be available by such joint estate. In 
the present case the sum of Rs. 8,000 was 
borrowed by Amar Singh on the security 
of the joint estate. There is nothing to 
show that the money was advanced to him 
on his personal credit. In fact on the con- 
trary it appears that the mortgage was a 
nsufruotuary mortgage nnder which Amar 
Singh the mortgagor incurred no personal 
liability. Applying, therefore, the test laid 
down in the case of Sahu Ram Ohandra 
v. Bhup Singh (1), we find that the mort- 
gage of 1904 cannot be considered to be 
an antecedent debt as defined in the said 
case. The point was again considered by 
their Lordships of the Privy Counoil 
in the case of Jogi Das y. Oanga Ram (2), 
where Lord Haldane interpreted the judg- 
ment in the case of iSa^u Ram Qhandra 
V. Bhup Singh (1) as follows:— “in that 
case it was laid down in effect that joint 
property could not be alienated as against 
co-sharers by way of mortgage, or other- 
wise, except for necessity cr for payment 
of an actual antecedent debt, quite distinct 
from the debt incurred in the mortgage 
itself, and that in consequence the transac- 
tion in that case oonld not stand, and 
it was added that the mere circumstance of 
a pious obligation does not validate the 
mortgage.” A similar point arose in the 
nase of Brij A’aratn Uai y. Mangla Prasad (3) 
decided by a Bench of this Court to which 
one of D8 was a party. It was held in that 
case that the mortgage in suit, having 
been ostensibly created in order to pay off 
two prior mortgages, that is, debts which 
had been incurred prima facie on the 
security of the joint family property, would 


(2) 42 fnd. Cas. 791; 21 C. \7. N. 957j (1917) M. 
W. N. 739 (P. 0.). 

(3) 50 Fml. Cas. 101; 17 A, L. J. 249; 1 U. P. L. R, 49 
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not in view of the decision in Sahu Ram 
Ohandra y. Bkup Singh (1) be one created to 
pay oft antecedent debts.*’ 

The next point to be considered in 
the appeal is the obligation of the 
plaintiffs to pay the sum of Rs. 5,500 
before recovering any portion of the 
property. The lower Court has found 
on the evidence in the case that the plaint* 
iffs have failed to prove that the sum in 
question was borrowed by Amar Singh for 
immoral purposes and on the other band 
the contesting defendants have not proved 
that the money was taken for any legal 
and valid necessity. But as the money aotu* 
ally passed the lower Court, in view of some 
of the authorities cited before it, held that 
the plaintiffs vrere under a pious obligation 
to pay the said sum. In connection with 
this point we would here refer to an 
argument urged on behalf of the defendants- 
respondents by their learned Counsel to the 
effect that even if Rs. 8,000 secured by 
the mortgage of 1904 were not payable 
because the loan did not fall under the 
de6nition of an antecedent debt, the plaint- 
iffs were liable for the amount as the 
personal debt of their grandfather, for 
the same reasons that they were liable to 
pay the sum of Rs. 5,500. As to this argu- 
ment one of the objections is, as we have 
already pointed out, that the mortgage was 
an usufructuary mortgage and there was 
no personal obligation nnder which the 
mortgagor was liable to pay the money. 
Moreover, the doctrine of pious obligation 
comes into operation only against the sons 
or in case of their death, against the 
grandsons. The doctrine is based on spi- 
ritual considerations apart from the owner- 
ship of any property. Even in the case of 
a Hindu pauper it is the pious duty of 
his sons to pay off his debts in order to 
secure him a passage to heaven. The sons 
of Amar Singh are still alive. The pious 
obligation to pay the debts of Amar Singh 
lies upon his sons and not upon his grand- 
sons. Vignaneswara, commenting on the 
Sloka bearing on the point 
discussion, says as follows : — If the 
father not having paid the debt due 
has died or has gone to a distant country or is 
overpowered by incurable disease, etc., then 
the debts contracted by him must be paid by 
bis son or grandson even in the absence of 
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tbe father’s property. Thereon this is the 
order^on the father’s default it is tbe son, 
on the son’s default it is the grandson 
(who should pay). Therefore, by a son 
born giving op his self-interest should 
tbe father be carefully released from debt 
so that he may not go to bell.” We, there- 
fore, find that there is no pious obligation 
on the plaintiffs to pay the sum of Rs. 5,500 
before recovering the property. It is, 
however, conceded before ns that a 
portion of tbe mortgage money, that is, 
Rs. 1,000 was applied towards the payment 
of a personal debt of Amar Singh owing 
to a Bank at Meerut. Tbe sum of Rs. 1,000, 
therefore, paid to the Bank at Meerut may be 
considered to come under the definition of 
an anteoedsnt debt. We, therefore, hold 
accordingly. It represents a small portion 
of tbe sale consideration. Tbe plaintiffs are, 
therefore, bound to pay that amount and 
they cannot have the sale set aside and 
recover the property without paying it. 
We accordingly decree tbe claim of tbe 
plaintiffs for the recovery of the property 
in suit on tbe payment of Rs. 1,000 plus 
interest at 12 per cent, per annum from the 
25th of March 1904 to the date of the 
institution of the suit. After tbe date of 
tbe suit the sum of Rs. 1,000 to carry 6 
per cent, per annum interest till the date of 
payment. Tbe money to be paid by tbe 
plaintiffs within 6 months from tbe date 
of the decree of this Court, or in default 
their claim shall stand dismissed. Propor- 
tionate costs here and hitherto are allowed 
to the parties, including fees in this Court on 
the higher scale. 

Appeal p’xrtly allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 441 ok 1917. 

June 11, 1918. 

Present: — Mr. Justice Martineau 
MUHARRAM ALI OHISHTI— Dekrnuant 

— Appellant 
versus 

BANSI LAL AND OTHERS — Plainhfks 

AND ANOTHER DEFENDANT — ReSPOn DENT'-’. 
iiiHihi Laiv — Joint famihj — Notice to ^quit on-en 
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hy some members of family, validity of— Landlord 
and tenant -Sub-tenant, whether liable to pay rent 
to landlord^ Lease for eleven months— Tenant holding 
over — Notice, term of— Transfer of Property Act CIV 
of 1882;, 116. 

A liouse belonging to one H., a Hindu, was 
leased by liis son B. to defendant No 1 on the 
20th October 1904 for eleven inourhs. Defendant 
No. 1 sub-let the house to defendant No. 2. and on 
the 13th March 1915 a notice was sent on behalf 
of B. and his brother G. to defendant No. 2 
asking him to vacate the house by 1st April, 
and stating that if he failed to do so he would be* 
charged rent at an enhanced rate. The house not 
being vacated, B. and O. brouglit a suit for eject- 
ment and arrears of rent, their sons being after- 
wards added as plaintiffs: 

Held, (1) that B. being the sole lessor of the 
house, it was not necessary for his sons to join in 
the notice of ejectment; [p. 122, col. 2.] 

(2> that even if it could be said that the sons 
of B. and G. were co-parceners with their fathers, 
still B. and 6. were competent as leading members 
of the family give the notice of ejectment, 
especially as the sons, with the exception of one, 
were all minors; [p. 122, col. 2; p. 123, col 1.] 

(3) that the addition of a clause informing the 
defendant that if ho did not vacate the Jmuso bv 
the date mentioned he would havo to pay enhanced 
rent, did not alter the fact that the notice was a 
notice to quit; [p. 123, col. 1.] 

(4) that the lease being for eleven months only, 

on the expiry of that term the tenancy became a 
monthly tcnancv, and the notice given was, there- 
fore, suHicient; f p. 123, col. 1.] ’ 

(5) that the defendant No. 2 having rccognl.sed 

the plaintiffs as his landlords by paving rent to 
them, he was liable for the rent duo to them. [d. 12? 
col. 1.] ’ 

Seoond appeal from the order of the 
Distriot Judge, Ijibore, dated the 8th Novem- 
ber 1916. 

Bakshi TeeChanJ, for the Appellant. 

Dr. Qokal Chaud Narang, for the Rg. 
spondents. 

JUDGMENT, — A house belonging to 
Diwan Hari Singh was leased by his eon 

Diwan Bansi Lai on the 20th October 1904 

to Fakir Said-ud din, defendant No. 1, for 
eleven months at Rs, 18 a month. Defendant 
No. 1 Eub let the house to Muhrrram Ali 
Chishti, defendant No. 2. On the 13th March 
1915 a notice was sent on behalf of Bansi Lai 
and his brother Gopal Lai to defendant No. 2 
asking him to vacate the house by Ist 
April 1915, and stating that if he failed 
to do 80 he would be charged rent at the 
rate of Rs. 36 a month. The house not 
being vacated, Bansi Lai and Gopal Lai 
brought the present suit for ejectment and 
arrears of rent. Their eons were afterwards 
added as plaintiffs. 


The first Court held that the notioe to 
quit was not a valid notioe; that the suit 
was bad for misjoinder of causes of aotion, 
because it included a claim for oompensation 
for unlawful oooupation of the premises 
after the date mentioned in the notioe, 
and suoh a claim oould not, in addition 
to the claim for rent, be joined with one 
for possession of the house; and that the 
plaintiffs were not entitled to recover rent 
from the second defendant, with whom 
there was no privity of contract. It accord- 
ingly dismissed tha suit. On appeal the 
District Judge remanded the ease for 
decision oa the merits, holding that the 
notioe wis valid; that although the plaint- 
iffs oould not include in one suit a olaim 
for ejectment, for arrears of rent, and for 
enhanced rent after the date of the 
notioe the suit was not liable to be 
dismissed on that account, and that the 
plaintiffs are entitled to recover rent from 
defendant No. 2. 

The latter appeals from the order of 
remand, 

The first contention is that the notice 

sent to the appellant cn the 13th March 

1915 ought to have b:ea given by all 

the plaintiffs, as it is urged that they 

are members of a joint Hindu family and 

became the owners of the house after the 

death of Hari Singh, and as the notioe 

was Fent by Bansi Lai and Gopal Lai 

only it is not a valid notice. Various 

rulings have been cited to the effect 

that where there are several joint lessors 

the lessee oan only be ejected at the instanoe 
of all. 

I agree with the learned District Judge 
that the rulings relied upon are not appli- 
cable to the present case, since Bansi Lai 
was the sole lessor. He may have given 
the lease on behalf nf his father, to whom 
the house belonged, but this would not 
make it necessary for all the members of 
the family to join in giving the notioe. 
The true joint Hindu family of the 
Mitakshara is almost unknown in the 
Punjab [see Uupohand v. Basanta Mai (J)]» 
and after the death of Hari Singh his 
sons Bansi Lai and Gopal Lai would 
become the owners of the house. Even 
if it be Gaid that the sons of Bansi Lai 

(0 102 P. R. 1889. 
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and Gopal Lil were oo-paroenere with 
their fathers, still Banai Lai and Gopal 
Lai wonld be competent, as the leading 
membera of the family, to give the notioe 
of ejectment, especially aa the sons are, 
with the exception of one, all minors. 

The next contention is that the notioe 
was not a clear notioe to quit as required 

by law. I cannot agree with the contention. 

Toe notice asks the appellant to vacate by 
the Ist April 1915. This is perfectly 
clear, and the addition of a olaase informing 
the appellant that if he did not vacate by 
the date mentioned he would have to pay 
an enhanced rant does not alter the fact 
that the notice was a notioe fo quit by 
the Ist April. The rulings Bradley v. Atkinson 
\.2) and Shahhi Ohand v. Rani Ohandra 
Marwari (3). cited on behalf of the 
appellant, are not in point. 

The third contention is that the tenancy 
was for periods of eleven months running 
one after another, and that, therefore, the 
notioe given on the 13th March to vacate 
by the 1st April was insufficient. This 
contention is also wrong. The lease was for 
eleven months only. On the expiry of that 
term the tenancy bacams a monthly tenancy, 
10 accordance with section 116 of the 
Transfer of Property Act. I agree with the 
learned District Judge that the notice givan 
was sufficient and that it was a valid notioe. 

Listly it is argued that the claim for 
rent against the appellant is not maintain- 
able because there was no privity of 
contract betwesn him and the plaintiffs, and 
AbiulKadtr7. ^ur ud Din (4) is cited in 
support of this argument. But, as pointed 
out by the lower Appellate Court, the 
appellant has himself recognised the plaint- 
iffs as his landlords and has been paying 
them the rent. 1 agree, therefore, with 
that Court that the present case is 
aistiDguishable from the ruling relied upon, 

and that the appellant is liable for the rent 
due to the plaintiffs. 

Nothing has been said in support of the 
®fch grounds of appeal, 
be lower Appellate Court’a decision is 
oorreo , and I dismiss the appeal vvith costs. 

Appeal dismissed. 


U.V.ylss: N. (1885), U7, 4 Iml 


CALCUTTA HIGH COURT. 

Appeal proai AppELLiTs Decree No. 674 

OP 1911. 

May 1, 1913, 

Present: — Justice Sir Asutosh Mooksrjee, Kt., 
and Mr. Justice Beaohoroft, 

OHINTAMANI PRAMANIK^Plaintipf— 

Appellant 

versus 

HRIDAY NATH KAMIL A— DfiPEMDANr— 

Respondent. 

Vendor and purchaser— Declaration of title, suit 
for, htj purchaser — Title admitted hy vendor, whether 
can be questioned by stranger — Adverse possessioyi of 
joint oivner^-Question of fact and law -Limitation Act 
(IX o/190S^, Sch. [, Art. i 36 — Possession, meaning of. 

Flaintift brought a suit for a declaration of title 
to and for recovery of possession of certain property 
on the allogntion tliat he had purchased the same 
from its owner. The vendor, wlio was made a 
party defendant, acknowledged the validity of 
the conveyance in a written statement and when 
o.\^minod in Court, not only did not repudiate the 
transaclion but c.xpliuitly supported the case of 
the plaintitf: 

Held, that the question of the validity t f the sale 
could not be raised by the other defendants. Tp. 124 
col. 1.] - • » 

The expression “out of possession,” as used in 
Article 136 of Schedule I of the Limitation Act, 
implies that some person is in p •ssession adver.-ely 
to the vendor— some person bidding in a character 
incompatible with the idea that the ownership 
remained vested in the vendor. The possession 
contemplated in the Ariicle includes not merely 
actual possession but also such possession as a 
member of a joint family is ))rosumod to have in 
the family property until excluded therefrom Tn 
124, col. p. liio, col. 1.] ■ 

The possession of one of several joint owners is 
in law the possession of all, unless it is proved that 
the joint owner in actual possession set up u liostile 
title and excludod the other owners who were 
not in actual possession [p. 124, col. 2.] 

The question whether there 1ms been such 
adverse possession on the part of one joint owner 
as would extingni.sh the title of the other owners 
is u mixed qiieslion of fact and law. [p. J25, col. 1.] 

Appeal against the deoision of the Sub- 
ordinate Judge, Midnapore, dated the 3rd 
January 1911, affirming that of the Munsif 
Gbatal, dated the 23rd March 1910. * 

Babu Mohini Mchan Chatterjee, for the 
Appellant. 

Babu JogeshChunderDty, fortheReapondent 
JUDGMENT. — This is an appeal by the 
plaintiffs for deolaration of title to a share 
in two tanks and for recovery of joint 
possession thereof. The case for the plaint- 
iffs was that the disputed tanks originally 
belonged to ore Nityanand Kamila, and after 
hia death, were held in equal halves by hia two 
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60 DS. The plaintiffs olaimed to have pDr« 
obased one-thirtieth share in the tanks from 
Nirupama Dasi, wife of Dinanath Kamila, 
who was a great-grandson of the original pro- 
prietor by one of the five sons of his second 
son. The defendants are the representatives 
of the first son of the original proprietor. 
Their defence was twofold; namely, first, 
that they had acquired title to this share 
by purchase; and. secondly, that the claim was 
barred by limitation. Upon the question of 
limitation, the Courts below have concurrent- 
ly held against the plaintiffs. Upon the 
question of title, the Subordinate Judge has 
held that the defendants have failed to 
prove the alleged sale by Dinanath to bis 
uncle Kishore. But be has not decided 
the question, whether the puroba^e by the 
plaintiffs from Nirupama is or is not bona 
fide^ although he is of opinion that there 
are oiroumstauoes which throw great suspicion 
upon the transaction. On behalf of the 
plaintiffs, the decree of the Subordinate Judge 
has been assailed on two grounds; namely, 
first, that the question of the bona fides 
of their purchase from Nirupama does not 
arise in these proceedings; and, secondly, that 
the finding.-} of the lower Appellate Court 
do not show that the title of their vendor 
was extinguished by adverse possession on 
the part of her oo sharers. In our opinion, 
both these contentions are well founded. 

In so far as the first ground is concerned, 
the vendor of the plaintiffs is a party to 
this litigation. In her written siatement 
she acknowledged the validity of her convey- 
ance. She was examined in the lower Court; 
not only did she not repudiate the transaction, 
she explicitly supported the case of the 
plaintiffs. Under these circumstances, it is 
obvious upon the decision of their Lordships 
of the Judicial Committee in Achal Rum 
V. Kazim Husain Khan (1) that the 
question of the validity of the sale cannot 
be raised by the other defendants. This 
position is in no way affected by the late de- 
cision in Baeant Singh v. Mahabir Fershad (2), 

In BO far as the second ground is concerned, 
it has been argued on behalf of the respond- 

(1) 32 I. A. 113: 27 A. 271; 9 C. W. N. 477 (?. C.)- 
S O. C. 155: 16 M. L. J. 197; 8 Sar. P. C. J. 772. 

0(2) 19 Ind.Cas. 340; 40 I. A. 80 iP C.); 3'i A. 273- 
17 C. L. J. 500; 17 C. W. N. 809; (19l3j M. W. N.’ 
4H1; 11 A. Ij. j. 469; 15 Uoju. L, K. 525; 10 () C 
130; 1 1 M. L. T. 84; 2.5 M. L. 3. £01. 


entj that Article 136 of the Second Schedule 
of the Limitation Act is applicable to this 
case. That Article provides that a suit by 
a purchaser at a private sale for possession of 
immoveable property sold, when the vendor 
was out of possession at the date of sale, must 
be commenced within 12 years from the time 
when the vendor is entitled to possession. It 
has been argued that the vendor of the plaintiff 
was not in possession at the date of the 
sale, because the Subordinate Judge baa 
found that she did not enjoy the profits 
of the disputed property. The contention 
of the respondents in substanoa is that it 
is necessary for the plaintiffs to establish 
that their vendor was in actual occupation 
of the disputed property at the date of the sale. 
In our op'.nion, there is no foundation for 
this contention. The expression *oat pf 
possession’ as used in Article 136 implies 
that some person is in possession adversely 
to the vendors— some person holding in a 
character incompatible with the idea that 
the ownership remained vested in the 
vendor: Taylor v. Harde (3). in the case 
before us, Nirupama was prima facie 
in possession of the tanks through her 
oo-sharers; in other words, the possession of 
the joint owners was her possession in 
law. It is clearly inoumbent upon the de- 
fendants to establish that the co-owners 
had set up a hostile title and had excluded 
her from possession. Of this there is no 
evidence. It has been found that on two 
occasions within the last 12 years, the 
defendants caught fish from the tanks 
and appropriated the same entirely for 
themselves. This does not constitute exclu- 
sion of the plaintiffs or their vendor, nor 
does this amount to adverse possession on 
the part of the defendants. It is not 
proved that the vendor of the plaintiffs 
olaimed a share in the fish and that her 
title was repudiated. It is not shown that 
she ever attempted to catch fish and waS 
suooesfifuly prevented. Stress is laid by 
the defendants-respondeots on the ciroum- 
stance that within 12 years before the 
commencement of the suit, they had exclu- 
sively received rent from a tenant on the 
bank of the tanks. This also does not in 
law amount to exclusion of the vendor of 
the plaintiff. The case before us is very 

(3) (1757) 2 Sm. L. 0. 576 at p. 636: (J2tb Ed. p- 
592); 1 Bmit. 80:97 E. H . 190, 
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similar to that of Bhogavalli Venkayya v, 
Bhogavalli Ramakrtshnammu (-t). There 
the plaintiffs seed on the basis of a 
parohasa from a oO'Sharer in the joint 
propertYi who, it was found, had left the 
village more than 40 years before suit. 

It was contended on behalf of the defend- 
ants that Article 136 was applicable, and 
that it was obligatory upon the plaintiffs to 
establish that their vendor bad been in actual 
occupation within 12 years of the institution of 
the suit. This contention was negatived. It 
was held that the possession contemplated 
in Article 136 includes not merely actual 
possession but also such possession as a 
member of a joint family is presumed to 
have in the family property, until excluded 
therefrom. The learned Judges thereupon 
directed an inquiry into the question — 

Whether the vendor of the plaintiffs was 
ever excluded from the joint family property, 
and, if so, for what period before the suit. 
The SubordinateCourt found upon the evidence 
that such exclusion had not been established 
and the result wasthat the plaintiffssuooeeded. 
In the case before us, as already explained, 
there is no evidence on the record to show 
that the vendor of the plaintiffs had ever 
been excluded or that her title had been 
denied. We may add that it has been 
argued by the learned Vakil for the respon* 
dents that the question at issue is one of 
fact, and, that consequently it is not com- 
petent to this Court to interfere in second 
appeal. This contention is opposed to the 
decision of their Lordships of the Judicial 
Committee in the oases of Lachmeswar Singh v. 
Manowar Hosscin (5), Rarngopal v. Shams- 
khaton (6), The question whether there has 
been such adverse possession on the part of 
the defendants as would extinguish the title of 
the vendor of the plaintiffs is a mixed 
question of fact and law. Whether the 
defendants did act in a particular manner 
is a question of fact, but when the 

Court is called upon to decide the true 
legal effect of that act upon the title of 
the plaintiffs, the Court has plainly to 
determine a question of law. As already 

i\) 9 IiuLCas. 495; 9 M. L. T. 397; (1911) 2 M. W. 

N. 175. 

(6) 19 L A. 48 (l\ C.); 19 C. 253; 6 Sar. P. C. J. 
133; 9 Ind. Dec. (n. a.) 614. 

(6) 19 I. A. 228; 20 C. 93 (P. C.); 6 Sar. ?. C. J. 

247, 17 Ind. Jur. 38; 10 Ind, Dec. (n. 63. 


stated, upon the facts found, it is plain that 
the title of the vendor of the plaintiffs was not 
extinguished by adverse possession on the part 
of the defendants or their predeoessors-in* 
interest. 

The result is that this appeal is allowed, 
the decrees of the Courts below discharged 
and the suit decreed with oosfs in all the 
Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Appeal prom Order No. 7 of 1919 

May 7, 1919. 

Present'.^ Mr. Justice Walsh and Mr. 

Justice Stuart. 

JHUMAK RAI AND ANOTHER — DEPENDANTS — 

Appellants 

versus 

BINDE3HRI RAI and others 

Plaintiffs — Respondents. 

V. P. Land Revenue Act (lU of 1901^, s. 233 (k) 

Jurisdiction of Civil and Revenue Courts — Partition 
procecdings~~Fraud committed by one party^Remedy 
of other party. ^ 

An action will lie in the Civil Court to provido 
a remedy where a person’s rights have been in- 
fringed by some fraudulent act of the defendant 
even although the fraud was one practised upon 
a Kovenue Court and would affect tho result of 
partition proceedings which ate the business of the 
Revenue Court, [p. 12G, col. 2.] 

The question of tlio remedies open to a plaintiff 
where he has been deprived of his rights owin^^ 

to the fraud of the defendant discussed and the 
remedy indicated. 

First appeal from the order of the Subor- 
dinate Judge, Ghazipur, dated the 23rd 
of November 1918. 

Mr. JJ. 6. Baipaif for the Appellants. 

Mr. P. L. Banerji^ ioT the Respondents. 

JUDGMENT. 

Walsh, J. — This is an appeal from an 
order of remand. The plaintiffs’ ease is 
that they have been deprived of their rights 
by the fraud of the defendants. 

The question arises out of partition pro- 
oeedinge in the Revenue Court. The allega- 
tion IS not that tho partition proceedings 
were wrongly decided but that by an impro- 
per entry in the papers made through the 
dishonest intervention of the defendants by 
a clerk or some official in the administrative 
department, the effect of the partition has 
been injuriously to affect the rights of tho, 

plaintiffs. The fraud as stated is a reL\Z 

ably simple and yet an ingenious one. The 
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qoestioD was as to the destioation of certain 
trees. If the trees were to go with the land 
allotted to any partioalar party, no entry 
was made in the oolamn provided for re- 
marks, bat if the trees were reserved or 
allotted to some party other than the party 
who took the land, then an entry was made 
appropriating the trees to him. The plaint- 
iffs' case is that that entry was made not 
by the act of the Revenue Coart hat by the 
act of the defendants assisted by a dishonest, 
official. Of coarse, if that were made oat 
nobody would contend that it oaght not to 
be rectified and it is to be hoped that there 
is some remedy somewhere to correct 
faalts of that kind. There is clear aathoiity 
in this Coart, namely, the oases reported as 
Mahaileo Prasad v. Takia Bibi (1) and IiaghU‘ 
nandan Ahtr v. Sheo Nandan Ahir (2), that an 
action will lie in the Civil Coart to provide 
a remedy where a person’s rights have been 
infringed by some fraudolent act of the 
defendant, even although the fraud was one 
practised upon the Revenue Court, and would 
affect the result of partition proceedings 
which are the bosinesa of the Revenue Court. 
On the other hand, there is a Full Bench 
authority of this Court in Muhammad Sadiq 
V. Lauie R'tm (3) to the effect that Civil 
Courts have no jurisdiction to entertain a 
claim to re- open a partition made in the 
Revenae Courts. What is the appropriate 
remedy of a person makiog such oomplaintP 
We think he is not necessarily confined to 
one remedy. It appears that be might suc- 
ceed in an application by way of review 
or some similar application to the Revenue 
Couit itself, although, so far as we can 
see, it has never been decided by the Revenue 
Court that it will entertain an application 
for review, to review its own orders 
on such matters, and it is no doubt true that 
the Revenue Courts are neither accustomed 
to nor are they the most appropriate 
places for an investigation of a serious 
matter of that kind. In this particular 
case the plaintiffs did in fact apply to the 
Revenue Court and the Revenue Court de- 
clined to interfere and with considerable oir 
oumspection referred them to another Court, 
taking care not to inform them what 

(1) 25 A. Ifl; A. W.N. (1002) 1S2. 

(2) 49 iiid. Cas. 306; 17 A. L. J, 07, 

(3) 23 A. 291 (r. B.)i A. W. K. (1061) 80. 


Court it had in its mind. Thereupon the 
plaintiffs went to another Coart, perhaps* 
not unnaturally under the oircamstanoes 
a criminal one on this occasion, and were 
there met by the objection that they had 
not obtained a sanction. It hardly lies in 
the mouth of the defendants under these - 
oircamstanoes, when the plaintiffs have 
arrived at last by a process of elimination 
at the last Court to which they cm possibly 

go, to contend that that Court has no right 

to entertain the complaint. think there 
is nothing to oust the jurisdiction of the 
Civil Court in this case and that really 
we are bound by the authorities, it being 
clearly underslood that (he charge of 

fraud made in the plaint must be proved 
against the defendants. 

The Court which decided this question 
Allahabad [Mahadto Prasad v. 
2akia Bibi (11] took the somewhat narrow 
view of refusing to say what the nature 
of the redress would ba, They seemed to 
think that it would be premature to ex- 
press any opinion upon that question. We 
do not share that view. The matter is 

before us as a matter of principle and there 

seems no reason why we should not have 
the courage of our opinions and indicate 
what the real remedy which the plaintiffs 
seek is and to which they are entitled, 
if they establish the facts in their favour. 
The plaint as drafted no doubt fell some- 
what short of what was required when it 
came to the prayer for relief. We do 
not think that in a matter which in itself 
is clearly within the jurisdiction of the 
Revenue Court, unless the plaintiffs* claim 
is established, that a mere claim for pos- 
session is the appropriate relief, and the 
first Court itself took that view pointing 
out that what they wanted was a declara- 
tion that certain papers of the Revenue 
Department had been tampered with and 
wrong ^ entries surreptitiously made therein. 
We think the plaintiffs would be well ad- 
vised to apply to the Trial Court to amend 
the prayer for the relief from the some- 
what general terms contained in clause B 
to a definite claim for a declaration that 
they are entitled (assuming always of 
oourae that they establish their case iu 
fact) to have the improper entry in the 
revenue papers removed, and to be re* 
stored to the position in which they were 
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before the entry was made. And further 
if they be so entitled on the facts to a 
declaration that they are entitled to pos- 
session of the trees which they olaim. As- 
snming that they suooeed, armed with these 
declarations passed in their favour by a 
oompetent Oonrt deciding the matter upon 
the merits, this could go to the Revenue 
Officer and, we have no doubt that the 
Revenue Court oyer whom of course this 
Court has no jurisdiction whatever to alter 
any entry contained in its records, will 
respect the decree of the Civil Court 
and act accordingly. The appeal must be 
dismissed with costs on the higher scale. 

Stuart, J.^I concur in the order proposed. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 1882 

OF 1£09. 

May 8, 1912. 

Presenf:— Justice Sir Asutosh Mookerjpe, 
Kt., and Mr. Justice Beachoroft. 
BEHARY LAL PANDIT— Plaintiff 

— Appellant 
versus 

NARAIN MISRA and others- Defendants 

— Respondents. 

Civil Procedure Code (.lei V of 190S). s. 11— Res 
judicata —Rcue/iuc Court, decision of, whether res 
judicata m civil suit —Bengal Tenancy Act (VIH 
B, C. oj 1885), as amended by Act III li. C. oj 
1898, 8. lOiG— BoartZ of Bevenue, power of, to alter 

record published before Act III of 1898 came into 
force— Fraud committed with plaintiff’s connivance, 
effect of. 

A decree in a previous suit cannot bo ploatlod 
as res Judicata in a subsequent suit, unless the 
Judge by whom, it was made hud jurisdiction to 
try and decide not only the particular uuitter in 
issue but alao the subsequent suit itself, in which 
the issue is subsequently raised, [p. 128, col. 1.] 

It was not the iutoutiou of the Legislature to 
apply section 104G of the Bengal Tcnaney Act 
to records finally published before Act HI of 1898 
B. 0. came into force. Thorofore, the Board of 
Revenue has no authority under section 104G ot 
tho Bengal Tenancy Act to alter a record tinally 
published on the 6th of April 1898. [p. 128, ool. 2.j 
Where a fraud has been committed ■with tho 
connivance of the plaintiff, ho is not entitled to 
invito a Court of justice to interpose actively in 
bis favour with a view to extricate him from tho dilH- 
uulty in '>Yhich ho has placed himself, [n. 129, col, l.J 


Appeal against the deoision of the District 
Judge, Cuttack, dated the 14th June 1909 
affirming that of the Subordinate Judge' 
Cuttack, dated the 4th May 1907. * 

Baba Bepin Chandra Mallik, for the Appel- 
lant. 

Babus Provas Ghandrah Mitter and Hira Lai 
Sanyalt for the Respondents. 

JUDGMENT. — This is an appeal on behalf 
of the plaintiff in a declaratory suit. The plaint- 
iff alleges that on the 6th April 1898, a Record 
of Rights was finally published in which the 
rent payable by the tenant-defendant was 

stated to be Rs. 80-12.6, that subsequently 

the entry was altered on the 9th Septem- 
ber 1899 to Rs. 258-2 0, and. that, later 
on, when he brought a suit for rent against 
the tenant with a view to recover rent 
at the higher figure mentioned, his olaim 
was disallowed by the District Judge and 
finally by this Court on the Isfc February 
1904. It was held on that occasion that 
the alteration of the record had been made 
without authority, and that oonsequently 
the plaintiff was not entitled to realise 
rent at any rate higher than what was 
admitted by the defendant, namely the 
rate as entered in the Record of Rights finally 
published on the 6th of April 1898. The 
plaintiff, therefore, commenced this action 
on the 29th May 1906 for a two.fold 
declaration, namely, first, that the alteration 
of the Record of Rights was made with 
jurisdiction and that the entry as it now 
stands is binding upon both the landlord 
and the tenant, and, secondly, that the 
original entry of Rs. 80-12.6 was obtained 
by fraud and does not bind the landlord. 

The Courts below have oonourrently dismissed 

the suit. The District Judge has held in 
substance that, as in the suit for rent 
the Record of Rights was found to have 
been altered without authority, that decision 
is binding upon the parties to this litiga- 
tion ; in this view, he has declined to 
determine, whether the alteration was really 
unauthorised. As regards the question of 
fraud, the District Judge has held that the 
plaintiff had failed to prove the allegation- 
bat there is indication in the judgments of 
the Courts below that if there was any 
fraud, the fraud was committed with the 
connivance of the appellant. 

The deoision of the District Judge has 
been assailed before os on the ground that 
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the matter is not res judicala and that the 
question, whether the record was 
altered without authority, is still open 
for ooneideratioQ. In our opinion, this 
eontentioD is well founded. A.s was explained 
by this Court in the ease of Shibo Raut 
T. Bahan Raut (1), in order to establish the 
plea of res judicata the Court which decided 
the former suit must have been such a 
Court as would have been competent to try 
and decide not only the particular matter in 
issue, in the later suit but also the later suit 
itself in which the issue is subsequently 
raised. It was also pointed out by the 
Judicial Committee in the case of Qokut 
Mandat v. Pudmanund Singh (2), “that 
under section 13 of the Civil Procedure 
Code of 1882, a d eoree in a previous suit 
cannot be pleaded as res judicata in a 
subsequent suit, unless the Judge, by whom 
it was made, had jurisdiction to try and 
decide, not only the particular matter in 
issue, but also the subsequent suit itself, 
in which the issue is subsequently raised.’^ 
Now, in the case before us, the suit for 
rent was tried by a Revenue Court. That 
Court was not competent to try the present 
declaratory suit. It is clear, therefore, that 
the decision in the suit for rent does not 
operate as res judicata. This view is in 
accordance with the decision in the case of 
Gomti Kunwar v. Gudn (3). The question, 
whether the alteration was or was not 
unauthorised, is, therefore, still open for 
consideration. 

It appears that the alteration in the 

Record of Bights, though not initialled, was 

made by a duly qualified officer and was 

based upon an order of the Board of 

Revenue- The Board appears to have acted 

under section lOIiG, which was introduced 

into the Bengal Tenancy Act by Act III 

of 1898 B. C. ; the new section came into 

force on the 2ud November 1898, and 

was shortly afterwards extended to Orissa. 

The real question in controversy between 

the parties is, whether under section 104G, 

the Hoard of Revenue had authority to alter 

the record finally published on the tth April 

1898. Jt has beeuargued for the respondent 

that as the record had been finally published 

(1) 35 C. 353 at p. 30U; 7 C. L. J. 470; 12 C. \V N 
360. 


(2) 20 C. 7U7 at 717 (?. C.'; 29 I. A. hjg- 0 C 

VV. N. H25; 4 Horn. U K. 703; 8 Sar. 1*. C. J. 323 

(3) 25 A. 13«i A. \y. N. (1002) 220. 


before Act III of 1898 B. 0. came into force, 
no proceedings could be taken under section 
104(3- for the alteration of snob record. 
Id our opinion this contention is well founded. 
Section 104G provides that “the Board of 
Revenue may, in any case under this part, 
on application or of its own motion, direct 
the revision of any Record of Rights or any 
portion of a Record of Rights, at any 
time within two years from the date of 
the certificate of final publication ” It is 
clear that the case in which snoh an action 
may be taken by the Board of Revenue 
must be a case under Part II of Chapter X 
as it was remodelled by Act III of 1898 
B. C. Now, section 7 of the Act lays down 
that Chapter X of the Bengal Tenancy 
Act as it stood in 1885 was completely 
repealed, and in lieu thereof, a new chapter 
was substituted. In the original Chapter X, 
there was no such division into parts, 
and it is impossible to say that the Record 
of Rights finally published on the 6th of 
April 1893 was a record under Part If 
of Chapter X of tbe Bengal Tenancy Act 
as altered by Act III of 1898 B. C. It is 
further plain from section 9 of Act III of 
I898 B. C. that every settlement of rent or 
decision of a dispute by a Revenue Officer under 
section 104 or section 106 of tbe Bengal 
Tenancy Act, 1885, before the oommenoement 
of this Act in respect of which no appeal 
has, before the commencement of this Act, 
been preferred to the Special Judge ap- 
pointed under section 108 of that Act, shall 
have the force and effect of a decree of 
a Civil Court in a suit between the parties, 
and shall be final.” Now in the case before 
us, DO appeal bad been preferred as contemp- 
lated by section 9. Consequently, the effect 
to be attributed to the entry of the rent 
as settled in tbe Record of Rights published 
on the 6th Apiil 1898 is that of a decree 
of a Civil Court in a suit between tbe 
parties. In view of this circumstance, it is 
impossible for us to bold that tbe Board 
of Revenue could proceed under section 
1040 to alter an entry of this description. 
Wo are clearly of opinion that it was 
not the intention of tbe Legislature to 
apply Geotion 1040 to records finally 
published before Act III of 1898 B. C. 
came into force. The alteration made on 
the 9th September lb 99 was consequently 
unauthorised, In view of this oonolusiooi 
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the prayer for the hrst deolaration mast be 
refased. 

Id so far aa the prayer for the seooDd 
deolaratioD is ooDoerned, the plaintifE is 
obviously not entitled to any relief. If we 
adopt the view of the DIstriot Judge that 
the alleged fraud has not bean established, 
the plaintiff is not entitled to challenge 
the Record of Rights. If, on the other hand, 
a fraud has been committed with the 
connivance of the plaintiff, he is undoubtedly 
not entitled to invite a Court of justice to 
interpose actively in his favour with a 
view to extricate him from the difficulty 
in which he has placed himself. 

The result is that the decree of the 
District Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

PiRST Civil Appeal No. 34 of 1916. 

November 30, 1916. 

Present : — Mr. Mittra, A. J. C. 

BHAIYALaL — Judgment deutok — 

Appellant 

versus 

D. B. BALLABHADASS— Decree-holder 

— Respondent. 

Cicil Procedure Code (Act V CO— Attach, 

inent —House occupied btj arjriculturi^l, whether liable 
to be attacked — Protection, e.rlenf of. 

Tho protection from attachment afforclctl by 
section CO (c) of the Code of Civil Procedure to 
the^ house and otlier buildings occupied by an 
agriculturist is nob confined to his actual dwelling- 
house, and would extend to any house occupied or 
used for agricultural jiurposes, such as for keeping 
bullocks, or storing grain or for the residence of 
an agent to supervise tho cultivation, [p. 130, col. l.J 

Tho requirements of aa acrricuUuri«t under soctM)ti 
PO (c) of the Civil Procedure Code ought not to ho 
judged witli reference to tho number of bullocks 
he keeps, but with reference to llic possibility of 
his cultivating the whole of the area he possesses, 
[p. 129, col. 2.] 

Appeal against the order of the Diatriot 
Judge, Jubbulpore, passed on 15fch January 
1916, in Objeotion Case No, 150 of 1915. 

Mr. A. 0. Hoy, for the Appellant. 

Mr. M. R. Bohde. for the Respondent. 

JUDGMENT.— The respondent in exeou- 
tiou of a daoraa attAshel a pertiDu of the 

9 


premises belonging to the appellant, whose 
plea that the house was exempted from 
attaohment under the provisions of aeotion 60, 
olause (o) of the Civil Prooadure Code, has 
been disallowed. It would appear from the 
plan put in by the deoree-bolder that there 
are four rooms, ail being in one enoloaure. 
The decree-holder’s witnesses prove that 
one of the rooms is used for keeping 
bullocks, one for the acoommodattoo of the 
Havildar. These two rooms had not been 
attached; bat the other two rooms in a 
separate building together with a part of 
the compound have been attached. Of 
these two rooms, one according to the same 
witnesses is used for storing grain. before 
patting it into grain pits; and the other 
is used by the appellant’s munim who 
supervises his cultivation and who used to 
reside in the village up to within a week 
of the date when evidence was given in 
the month of January 1916. The appellant 
was originally the malguzar of the village, 
but is now only an occupancy tenant of 
his sir land of 87 acres. The lower Court 
has held that two rooms are quite enough 
for his requirements and has ordered the 
sale of the portion of the premises of which 
the deoree bolder applied for an attach- 
ment. It .seems to me that the order of 
the lower Court is wrong for several 
reasons. Apparently the appellant when a 
a malguzar had only a home farm of 87 acres 
and these buildings were used for agricul- 
tural purposes. The mere fact of his being 
reduced to the status of an occupancy 
tenant of the same area of land does not 

show that his present requirements are leas. 

He may have been subletting a portion of 
the land in recent years, bu'; he is not 
bound to do so and his habitually doing 
so might entail the consequences prescribed 
by section 61 of the Tenancy Act. His 
requirements mu.^t, therefore, be judged not 
with reference to the number of bullocks 
he has kspt in recent years, but with 
reference to the possibility of hi.s ouUivat- 
ing the whole of the area himself. Section 60 
of the Civil Procedure Code, 1908, exempts 
houses and other buildings (with the 
materish and the sites thereof and the 
land immediately appurtenant thereto and 
necessary for their enjoyment) b.donging to 
an agriculturist and occupied by him. The 
houses certainly are occupied by him as 
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an agrioulturist. It is not suggested that 
the land in his possession appertaining t'^ 
them oan be separately attached or sold 
on the ground that so much is not neoessary 
for the enjoyment of the buildings. All 
the rooms seem to be in aotual use for 
agricultural purposes. It is contended for 
the respondent that the burden of proof 
lies on the appellant to show that the 
bouses are exempted from attachment. This 
may be conceded, but ic is, prima facie, 
proved that the houses belong to an agri* 
oulturiet and are occupied by him as such. 
They seem to be all in one enclosure and 
the land appertaining to the buildings is 
DO more than what is neoessary for the 
enjoyment of the buildings. 

The respondent’s Pleader argues that the 
appellant himself lives in Jubbulpore and 
not in this village of Eaipura, it is not, 
therefore, occupied by him as an agricul- 
turist and ill support of this relies on a 
passage of the judgment of West, J., in 
hadhakUan Haktimii v. BaJvant Raviji (1). 
The wording of section 266 of the 
Code of 18£!2 was slightly different. It 
exempted materials of bouses and other 
buildings belonging to agiioulturists. The 
Bombay caso does not decide the point 
whether there oan be an occupation by an 
agriculturist through an agent. Jt was a 
case where there were several bouses 
belonging to an agriculturist and it was 
decided that only the dwelling bouse aud 
the farm buildings were exempted from 
attachment. It is not necessary that the 
house protected from attachment and sale 
should be the dwelling-house of an agricul- 
turist provided it is occupied by him for 
agricultural purposes. 

It is argued that as section 00, clause (b), 
only exempts such cattle and eeed grain 
as may in the opinion of the Court be 
necessary to enable au agriculturist to earn 
his livelihood as such, buildings which are 
claimed to be exempted under clause (c) 
must not exceed in size the building 
necessary for storing so much cattle and 
seed-grain as is protected by clause (h), 
I am unable to agree with this view, as 
there is no connection between clause (6) 
and clause (c). Clause (b) partially exempts 
cattle and seed-graiu from attaohnient: 

(1) 7 B. 030; 8 Iiul. Jiir. IIG; 4 IikI, Dcf', (n. s ) 
307 . 


clause (c) is not worded so as to limit 
the buildings which are exempted by any 
reference to the provisions of clause (6). 

The order of the lower Court is set 
aside and the application for attachment 
of the portion of the premises in Raipura 
belonging to the appellant is dismissed 
with costs. I 6x Rs. 15 as legal practi- 
tioner’s fee in this Court. 

Order set aside. 


ALLAHABAD HIGH COURT, 

SxcoND Civil Appeal No. 1608 of 1916. 

May 11, 1918. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Bauerji, Kt, 

April 22, 1919. 

Present: — Justice Sir P. C. Bauerji, Kt., 
and Mr. Justice Piggott. 

BUAQWANT and others— Plaintiffs 

—Appellants 

versus 

TURSl RAM— D-krndant— Respondent. 

Hindu Larv-J>elt cf father -Sow, liabilitij of—Bur- 
den of proof — Decree aijainst father, whether evidence 
agnin:il son. 

To render a son liable for his father’s debt, 
llio creditor must pr^vc the existence of a debt 
due by the fatherj the fdct that tlie«o is a decree 
against the father, obtained in a s lit to wliich the 
sou «as not n party, is not evidence against the 
son. [p. 131, col. i.J 

Second appeal from the decree of the 
District Judge, Agra, dated the yth bep* 
temher I9l6. 

Dr, S. N, Sen and Mr. Natayan Prasad 
Asthana, for the Appellants. 

Mr, S, K. Dar, for the Respondent, 

JUDGMENT, 

Richards, C. J., and Banerji, J.— 

This appeal arises out of a suit in which 
the plaintiffs sought a declaration that 
this properly was not liable to be sold^ in 
execution of a simple money-decree against 
their father. They alleged that their father 
was never indebted and there was no 
necessity for incurring the loan. The 
Court of first instance held that the debt 
was not proved and decreed the claim. 
The lower Appellate Court has reversed 
the decree, holding that the onus of show- 
ing that there was no debt lay upon the 
sons. Lengthy arguments have been ad- 
dressed to us, in which it has been 
urged that having regard to the recent 
decision of their Lordships of the Privy 
Council in Sahu Bam Chandra v. Bhup 
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Sznifh ( 1 ) the property of the sons oonid oofc 
be sold in exeontion of a decree against the 
father unless the plaintiffs showed that there 
was legal necessity and that the doctrine of 

pious obligation to pay the father’s debts” 
could not be invoked during the lifetime of 
tbe f&ther« W^e think that in any 6 Vdnt it 
lay upon the decree-holder defendant to show 
that there was a debt due by the father 
and that he was wrong in saying that 
the onus of proving that there was no 
debt lay upon the sons. True it is, there 
was a decree against the father, but this 
IS not evidence against the sons whom 
the creditor did not choose to make parties 
to the suit, athough they appear to have 
been of fall age. Before finally deciding 
the appeal we think it desirable to refer 
two issues to the Court balow, namaly. (Ij 
was there a debt by Bbiki the father 
of the plaintiffs to the defeodant Talshi 

\mr ( 2 ) Was the debt for family necessity 
or family porpose^H 

Au instance of showing 

that this debt was due will lis on the defend- 
ant. Ten days will be allowed for filing objeo- 
tions. Pat up on return, after the ten days 
allowed for objections. 


On reoeipt of the 6 nding 3 the following 
judgment was delivered by 

Baubrji ANoPiaaoTr.JJ.— Upon the issues 
referred the finding of the Court 

there was a debt due by 
the father and that this debt was inoarrad 
for family necessity. Objections have been 
taken to the findings but they are without 
force. It 18 urged that the plaintiffs’ claim 
ought to be decreed, at least, as regards the 
shares of the sons. This oontention is, in our 
opinion, untenable inasmuch as it has been 
found that the debt was incarred by the father 
for legal family necessity. Had the father 
alienated the family property for the 
payment of the debt, the alienation would, 
undoubtedly, have been valid. The Court 
will only do that which the father could 
fiave done; therefore the plaintiffs’ claim 
cannot be auatained. The result is that 
we dismiss the appeal with costs, includ- 
ing fees 10 this Court on the higher scale. 
fn ^ Appeal dismissei. 

19 Boat. L U. 

49.: O W N; 693; I P. L. W. 557; 23 C. L. J. 1. 

L W 2’ M.h.T. 23i:0 

'Y. 2L8j 39 A.. 437; 4tl. A. 126 (P. 0.). 


Second Civil Appeals Nos. 1725 to 1869 

CK1913 

AND 

Memorakdom of Objection in Second 
Appeal No. 1908 of 1913. 

January 12, 1915. 

Present: — Justice Sir William Ayling, Kt., 
and Mr. Justice Phillips. 

PYDI APPALA SURYANARAYANA 
KURMADASU NAIDU and others— 
Plaintiffs — Appellants 

versus 

INUGANTI RAJAGOPALA RAO GARU 

Defendant — Respondent. 

Maih-ds L'siates Land Act (I o/ ]90S\ v. 40 ( 2 > ( 3 ' 

scope of—Iic-nf, commutation oj, principles ‘govemimi-^ 
Maramat charges, nhcther *rent in kind or otherwise ’ 

referred to in section 
40 of the Madras Estates Land Act is notcomniuta. 
tion in Its narrowest feiisc. It wo.s intended to 
cover something more than a mere aiithmeucal 
calculation of averages or application of a market 
price to comninto grain into money, [p. 1^2 col J 1 
In determining the rent to bo pai.l, the Collector 
cannot exclude from consideration the question 
whether the rents actually coliccteil flurio*' the 
decennial period before suit were in o.vcess of '’whit 
was legally due to the landlord, [p. 132 col 2 1 
Jfammat charges are not ‘rent in kind or other- 
wise withm the purview of section 40 of the Act 
and they lie outside the scope of the Collector’s 
determination, [p, 133, col. ],] 

Second appeals against tbe decrees of the 

District Court, Vizagapatam, in appeal suits 

preferred against those of tbe Court of the 
Suits Deputy Collector, Vizianagaram, and 
Memorandum of Objections in Second Anneal 
No. leOsof 1913, preferred against the decree 
of the said District Court, Vizigapatam in 

A ppeal Suit No. 808 of 1911, preferred against 

the decree of tbe Suits Deputy Collector. 

V uianagaram, m Suit No. 245 of 1908. 

These aeoond appeals and the memorandum 
of objections coming on for hearing on 

):ith January 1915, the Court (Ayting and 

Tyabji, JJ.) delivered the following 

JUDGMENT.— The only important ques' 

tion raised in this appeal is whether thelearned 
District Judge has correctly appreciated tbe 
scope of section 40 of the Madras Kstates 
Land Act; and in particular whether he 
was right in excluding from consideration 
the question of whether the rents aotualJv 

, i ^ ^ period before 

suit were in excess of what was legallv dim 

The Deputy CoHeotor found that the proper 

rent payable waa a Varam of holt the 
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groEB prodnoe. wbioh grosa produce he 

oaloulated to be 17 i pattis per acre, Ap- 

piyiDg to thig the average market value 

whioh he oaloulated to be Ra. 57.3-2 per 

fforce of paddy, he arrived at a rate of rent of 

-Ks. 12 and Rs. 13 per aore (for different 

villages) or Re. 36 and Rs. 39 per garce, a 

gatce, as regards area, being taken to be equal 
to 6 acres. 

The Distriot Judge, on the other hand, 
has declined to hear arguments as to whe- 
tberthe rent has been illegally or, as the 
Deputy Collector puts it, “whimsically” 
enhanced, and has simply applied an average 
market value of Rs. 65 per garce of paddy to 
the gram rents actually collected in the course 

Preoeding the anit. 

With the question of whether Rs. 57-3.2 

or Rs. 66 la the proper oommutation rate 
fusing the term in the strict sense) we are not 
now oonoerned The only question is whether 
the Dietnot Jndge was right in deolining to 
oonsider whether the grain rent aotnally paid 
esoeeded what was legally due: and this 

fi!*’®!!. j interpretation of seotion 40 of 
the Madras Estates Land Act. 

The seotion is beaded “oommutation of 
rent and the narrower interpretation (to 
which the learned District Judge is inclined) 

IS that It provides for nothing more than 
the conversion, practically by an arithmetical 
process, into a 6xed annual cash payment 
of grain rents or rents varying with the 

crop. Ihe District Judge says: “Section 40 

does not, in my opinion, contemplate any. 
thing in the nature of a settlement of new 
rates of rent, but merely the ascertainment of 
new rates of rent fairly and reasonably equi- 

valent to the grain rents actually in force.” 

The word ‘ oommutation” read by itself 
19 certainly suggestive of this meaning: and 

we are bound to say that the seotion does 
not appear to have been happily worded or 
to be altogether free from doubt. There 
seems, moreover, to bo no authority on the 
point. But on reading the section as a whole 
we are forced to the conclusion that it was 
intended to cover something more than a more 
arithmetical calculation of averages or appli- 
cation of a market price to commute grain into 
money. Ihe term settlement of new rates 
of rent used by the Distriot Judge rather 
lends itself to misinterpretation in the other 
(lircotione: and wo are not to be understood 

as saying that the melhud adopted by the 


Deputy Collector was proper. But the mere 
presence of clauses 3 (b) and 3 (c) is suffi- 
oient indication that something more than 
oommutation in the narrowest sense was 
contemplated. The learned Distriot Jndge 
himself clearly feels the difficulty, fie 
says clause (6) of sub-section (c) provides 
data for purpose of comparison. But the 
existence of such a standard of comparison 
indicates that it should be capable of being 
acted on. The section directs the attention 
of the Collector to clause (6) equally 
with clause (a) and the Distriot Judge is 
driven to allow that the two olauses may 
provide two limits within whioh the Courts 
are at liberty in the exercise of reasonable 
and judicial discretion to fix the definite 
money rental required to be determined.” 

Clause (c) is equally significant. It directs 
the Collector to have regard to **improve- 
ments effected by the land-holder or the 
Tycft in respect of the holding and the rules 
laid down by seotion 32.” 

Now improvements effected by the ryot 
cannot affect the rent: and the only possible 
meaning of the reference to them is that, 
where a higher rent has aotnally bean 
collected on account of them, matters should 
be set right by the Collector “in making 
the determination.” Similarly with improve- 
ments effected by the land-holder, the 
meaning can only be that effect is to be 
given to the provisions of seotion 32, if 
these would entitle him to a higher rent 
than the average ascertained under clause 
( 2 ). 

It seems clear to us that the Collector 
in determining the rent to be paid is 
not intended to confine bis attention 
simply to ascertaining the rent actually 
paid year by year and the proper market 
value of grain at the time of each harvest; 
but is authorized and directed to have 
regard to other considerations. 


It is argued in support of this narrower 
interpretation of section 40 that Chapter 
XI sufficiently provides for the determi- 
nation of anything more than a mere 
oommutation of grain into money. But 
that chapter provides no remedy for an 
individual ryot: and even where a sufficient- 
ly large proportion of land-holders or 
ryots apply, it is optional with Govern- 
ment to take action. 
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In the present oase, there are no im • 
provementa to be oonaidered under olanse 
(c) and we must aooept the finding of 
the Diatriot Judge that the data avail- 
able are not auffioiently reliable to render 
it poaaible to oompare the rates arrived 
at under olauae (a) with the rates paid 
for similar lands in the same or neighbour- 
ing villages under olauae (6). 

But it seems to us he was bound to 
consider the rpota' plea that the rents 
aotually levied during the deoannial period 
were in excess of what was legally due. 

It la^ argued that section 40 makes no 
provision for this. But as we have seen, 
sub section (3) must be understood as 
conferring a wide discretion and it is to be 
observed that clause (o) does not speak of 
rent actually collected but of rent accrued 

^ somewhat notable variation from 
the language of the corresponding section 
of the Bengal Tenancy Act. which is 
otherwise closely followed. The plaint 
clearly states that the rent has been illegally 
enhanced and the enhanced rents forcibly 
levied and paragraph 10 of the written 
statement shows that this plea was well 
understood by the defendant. The Deputy 
Collector found as a fact that the rent 
had been arbitrarily or, as he puts it, 
whimsically” enhanced from time to time, 

The^ Diatriot Judge acting oo his inter- 
pretation of the section has declined to hear 
arguments on the question of enhancement; 
and herein we think he was wrong. His 
refusal^ gees to the root of the whole 
determination and we must accordingly 
call for a finding in- the light of the above 
remarks on the evidence on record on the 
following issue: — 

What was the average value of the rent 
aotually accrued due under clause (a), 

adopting the District Judge’s figure of Rs. 66 
per garce? 

The finding should be submitted within two 
months and seven days will be allowed for 
filing objections. 

only other point argued relates to 

the ma7'an^a^ charges. We think appellants’ 

contention that these are not "rent in kind 

or otherwise” within the purview of the 

section is correct and that they lie outside 

the scope of the Colleobor’d determina- 
tion, 

0 District Judge submitted a finding 
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on the above issue, which was accepted 
by the High Court and the decree appealed 
against varied accordingly.] 

SficoND Appeals Nos. 1726 to 1853 and the 
Memorinduji op Objections in Second 
Appeal No. 1908 ok 1913, 

These appeals and the memorandum of 
objections follow the decision in Second 
Appeal No. 1725 of 1913. 

M. C. P. 

Decree modified. 


ALLAHABAD HIGH COURT. 

FULL BENCH, 

Second Civil Appeal No.1569 ok 1915. 

February 24, 1919. 

Present: — Sir Henry Richards, Kt., Chief 
Justice. Mr. Justice Rafique and Mr. Justice 

Lindsay, 

CHHAGGAN LAL minor, turodoh 

Mnsammat LAOHHI Defendant 

Appellant 

versus 

MUHAMMAD HUSSAIN KHAN and 

OTIIRR-I — PlAINTIKPS AND OTJBRS — DEFENDANTS 

— Respondents 

Mortgage— Merger oj mortgage in decree, effect of— 

Decree-holder taking fresh mortgage — Priority Prior 

mortgage paid off — Mortgagee, position of. 

Where a mortgage merges in a decree in favour 
of tlic mortgagee, his remedy is no longer that 
of a mortgagee, but is that of a person who 
holds a decree under which he is entitled to brin**- 
certain properly to sale, and if ho wishes to re*! 
tain this position he should execute the decree 
and not take a fresh mortgage the consideration 
for which is the decree, [p. 135, col. 2,] 

A prior mortgagee who obtains a decree upon 
liis mortgage and after that decree is made abso- 
lute takes a fresh mortgage -a part consideration 
of which is the decretal amount, it bein^ dis. 
tinctly stated that the decree is discharged— 
cannot claim priority over intermediate mort«'af»-of>^ 

[p. 136, cnl. 1; p, 137, col. 2.J ® ° 

A person who pays off a prior incumbrance 
without taking a deed of transfer is in no higher 
position than the prior incumbrancer, fp. 135 col 9 . 
p. 1 36, col. 1.3 ’ ’ 

Where a decree is obtained upon a mortgage 
the decree, upon the making of an order 
absolute, extinguishes the mortgage security as 
well as the dofoiidaut’s right to redeem, by sub- 
stitiiting for that security a right to* sell con- 
ferred by the decree, and thenceforward the mort- 
gagee’s remedy is under the decree, [p. I 3 (j^ c^l. I ] 

Second appeal from the decree of the 
Subordinate Judge, Meerut, dated the 6th 
July 1915. 
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Mr. Gtrdhan Lai Agarwala^ for the Appel- 
lants. 

Messrs. Hameed ullah and Sham Nath 
MushraUt for the Kespondenta. 

JUDGMENT. 

Richards, C. J. — The facts oonneoted with 
this appeal are stated in my jadgment 
delivered on the 1st of Aagnst 191ti and it 
is unneoessary to repeat them. It may, 
however, he well to summarise the result of 
the dndiDgs of the Court below upon the 
issues referred in oonjunotion with the 
statements made by the learned Counsel upon 
each side as to the mortgages. It appears 
that the principal property mortgaged in the 
mortgage of the 11th of July 1S93 was a 
one third share in a certain Khata. The 
property hypothecated in the mortgage of 
the 29th of November 1893 was practically 
the same. In the mortgage of tbe^lstof 
Anga8tl894 the same share in this Khata 
was mortgaged, and there was some ad- 
ditional property. In the mortgage cf the 
17th of May 1904 one sixth of this Khata 
(instead of one-third) is mortgaged and some 
additional property as well. The plaint- 
iffs obtained a decree on foot of the mort- 
gage of the 29ih of November 1893, where- 
by they were ordered to redeem the mortgage 
of the llth of July 1893 when they would 
be entitled to sell the property for the ag- 
gregate amount of these two mortgages. 
That decree duly was made absolute and was 
put into execution and the greater part of 
the mortgage debt was realised, leaving only 
a balance of Rs. ItO. The property was, 
however, never brought to sale. The mort- 
gage on foot of which the present suit is 
based is the mortgage of the 17th of May 
1904. The oonsideration for that mortgage 
was the Rs. i5G which still remained un- 
paid on foot of the mortgage decree which 
the plaintiffs obtained on their previous 
mortgage plus an additional sum of Rs, 94. 
The question which the plaintiff sought to 
hava decided in his favour a^ against the 
appellant here was that he should obtain 
priority in respect of this Rs. 156 against 
the defendant appellant and that he should 
be at liberty to sell a one-fourth share 
which the appellant had purchased to realise 
this Rs. 155 and interest. The ciroum- 
stances under which the jtb share was pur- 
chased are as follows: Amolak (the father 
of (he appsllant) obtained a decree on foot 
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of the mortgage of the 2l8t of August 1894. 
The property was put up to sale and the 
defendant purchased one-fourth of the Khata 
(No. 27), being the Khata which is common 
to all four mortgages. Reading the mort- 
gage of the 17th of May 1904 it is abund- 
antly clear that it was intended that this 
mortgage should discharge and he in satisfac- 
tion of the decree. On the face of it it is 
stated that the decree is discharged. On a 
previous occasion when the case was before 
the Court, it was stated that the decree bad 
been certified as discharged. Whether this 
was actually done or not, it is clear that iu 
1904 after the mortgage was executed it was 
never intended that the decree should be 
further executed and if (he decree was not 
certified as satisfied, it should have been so 
certified. If it was necessary, I should hold 
that under the oiroumstances of the present 
case no presumption arises that the plaintiff 
intended to keep alive either the mortgage of 
the llth of July 1893 or the mortgage of the 
29th of November 1893. 1 think there is 

express evidence that the intention was that 
these mortgages and the decree were to be 
treated as discharged. It must be admitted 
that if the plaintiff’s claim in the present 
suit is to date from the 17tb of May 1904 
when he took the new mortgage, (be appel- 
lant has priority over him because the plaint- 
iff's purchase and posses.sion most be at- 
tributed to the mortgage cf the 2lst of 
August 1894. It is said, -however, that as 
against the defendant-appellant the plaint* 
if! has priority to the extent of Rs. 156 
aod interest as of July and November 1883. 
This contention is based upon the presump- 
tion that because it was for the interest of 
the plaintiffs to keep alive (he Eecurities of 
1893 it must be presumed they intended 
to .do so and in fact did so. I have 
already stated my opinion as to this 
matter. It seems to me, however, that in 
any event the two mortgages of 1893 
merged in the decree which the plaintiff 
obtained on foot of the mortgage of the 

29l;h of Novembdr 1893 and that (hose 

mortgages were discharged and extinguished. 
If the plaintiff bases bis claim on either 
of these mortgages, he is at once met 
with a number of defences. In (he first 
place, it can be said that a suit was 
brought on foot of these mortgages and 
a [decree obtained for the sale of tlie 
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mortgaged property and that a second 
decree cannot be made. In the next place, 
if the plaintiffs were suing on foot of 
one or other or both these mortgages 
the suit would be barred by limitation. 
If the plaintiff bases his claim on the 
fact that he is a decree-holder, the answer 
is, that the present proceeding is not an 
application to execute a decree but a suit 
asking for a decree directing the sale of 
the property. In the present case it hap- 
pens that the plaintiff was the decree- 
holder who obtained the mortgage decree 
on the mortgage of November 1893 but 
if he happened to be a third party who 
bad paid off a prior incumbrance, I do 
not think that a third party has any 
higher right than the orfgloal mortgagee 
wonld Ijrtve had I may quote here the 
words of Mr. Justice Warrington in tne 
oase of Ellis v. Ellis (1); “The plaint- 
iffs then contend that George Ellis, 
having paid off the debt for the beneBt 
of the estate, was entitled to stand in 
the place c£ the creditor, and that he 
transferred that right to James EIl'p, 
who ^ actually found the money. But, 
granting that such would be the right of 
George Ellis and that the plaintiffs could 
assert that right by subrogation, any 
claim founded on it would be barred by 
the Statute of Limitations. The debt is 
of conrno long since birred, and all claims 
under the original security are no v barred 
also, for in this aspect of the case the 
payment of the interest was made by a 
stranger, and was not such a payment as 
would prevent the Statute from running.” 
It ^ is said that bacause the plaintiffs 
omitted to make the appellant a defendant 
to their suit on their mortgage, they can 
bring a second suit on their mortgage as 
against the appellant. I think this very 
doabtful. But even if they could the 
present suit is based on the mortgage of 
1904, not on the mortgage of lb93. In 
my previous judgment 1 have pointed out 
the distinction between a plaintiff seeking 
to sell property simply hy reison of his 
having discharged a prior incu ubrance 
and a defendant defending his possession 
or position in a suit brought against 
him. The very metaphor of the shield 

(1) (1905) 1 Ch. Gl3 at p. 619; 74 L. J. Ch. 296; C3 
R. 617} 92 L. T. 727. 


indicates the distinction. A man does not 
attack with a shield, he defends with it. 
Reliance was placed on behalf of the 
respondents on certain remarks of Mr. 
Justice Mookerjee in the case of Dhakeswar 
Prosad Singh v. Hurihar Prosad Narain Singh 
(2). At page 110* of the report that 

. says: This principle 

IS obviously applicable to the case before 
us, although the mortgage debt was 
satisfied by a purchaser of a portion of 
the mortgaged property after a decree 
had been obtained on the mortgage. The 
purchaser who redeemed the mortgage was 
for the purposes of the rule, in the same 
position as if he were one of two joint 
mortgagors. The fact that a decree had 
been obtained on the mortgage was also 
immaterial, because a decree obtained on 
a mortgage does not extinguish the 
security, though the security may be 
merged in the decree and the judgment 
recovered in any form of action is still 
but a security for the original cause of 
action until it be made productive in 
satisfaction to the judgment creditor. ’ 

The facta of the oase in which this 
judgment was delivered were different 

of the r^fisent case; but 
that if it be taken that 
cf 1893 merged in the 
. , by tlie plaintiff. Mien the 

plaintiffs remedy was no longer that cf a 
mortgagee hut that of a person who 
held a decree under which he was entitled 
to bring certain property to sale. If be 
wished to retain this position, he should 
not have taken a iresh mortgage the 

consideration for which was the decree 

he should have executed his decree. It 
may be that where a person pays off a 
prior incumbrance before a decree has 
been made on foot of it and either ex- 
pressly or by implication retains liie 
benefit of that prior incumbrance, he can 
be treated as if he were the assignee of 
the prior incumbrance and if the prior 
incumbrance is not barred by limitation 
he may be able to bring a suit just as 
the transferee of the prior inoumbrauoe 
might have done. But it seems to me 
that the person paying off a prior in 
oumbranoe without taking a 
(2) 27 Ind. Ca.H. 7S0; 21 C. L J fo4 


from the facts 
it seems to me 
the mortgages 
decree obtained 


of 21 C, L. 
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transfer can be in no bigber position 
than the prior inoombranoer would have 
been. If a decree has been obtained on 
foot of the prior inoumbranoe, then it 
seems to me that the prior inoumbranoe 
as suoh is discharged and from thence- 
forward the remedy is under the decree. 
I have pointed out that the question 
between the parties to this appeal was 
whether or not the plaintiff could insist 
on priority against the appellant. The 
plaintiffs have made no claim to redeem 
the appellant. I think, therefore, that the 
decree of the Court of first instance 
should bo restored. 

RAFrQPE, J. — I am also of opinion that 
this appeal should prevail. It appears 
that originally Mohar Singh (the father 
of Mamraj and the grandfather of Hoshiar, 
defendants Nos. Sand 4 in the first Court) 
executed a mortgage on the llth of 
July 1893 in favour of Chhaggan Khan 
(the father of Muhammad Hussain Khan) 
and Masitullah — Muhammad Hussain Khan 
and Masitullah are the plaintiffs in the 
present suit. By way of security he 
(Mohar Singh) hypothecated a Kbata. 
About 4 months after he executed an- 
other hypothecation bond in favour of 
Chajju Khan in respect of the same Khata. 
On the 2l8t of August 1S94 he gave a 
third mortgage-deed to Araolak' (the father 
of the contesting defendant Chhaggan 
Lai). In the deed of 1894 the same 
properly that was mortgaged in the deeds 
of 1893 was hypothecated together with 
some other property which need not be 
mentioned here. In 1898 Muhammad 
Hussain . Khan (one of the plaintiffs in 
the present suit) sued on the mortgages 
of 1893 and obtained a deoree for sale 
against both Mohar Singh and his son 
Mamraj. The decretal amount not having 
been paid an order absolute was made on 
the 13tb cf March 1899. Amolak subsequent 
to these piooeedings brought a suit on 
the basis of bis mortgage of lc94. 
Muhammad Hussain alleges that ho ap. 
plied to be brought on the record as a 
party but his application was rejected. 
The ease proceeded to trial and a deoree 
was passed in favour of Amolak for the 
pale of the hypothecated property. In 
exfcution of the decree part of the pro- 
perty was sold and purchased Vy Araolak, 


[1919 

namely, one-fourth of Khata No. 27, that 
18 , the property which was hypothecated 
in both the bonds of 1893 and 1894. On 
the 17th of May 1904 Mamraj executed 
a further deed of mortgage in favour of 
Muhammad Hussain Khan for Bs. 250, 
Out of the sum of Rs. 250 Rs, 156 were 
credited towards the deoree of 1898 in 
full discharge as part of the deoree had 
already been paid up. In the bond of 
1904 a portion of Khata No. 27 was 
mortgaged by way of security together 
with property in other Khatas. On the 
2nd of January 1904 the suit out of 
which this appeal has arisen was brought 
by Muhammad Hussain Khan and Masii- 
ullah Khan against Chhaggan Lai (the 
SOD of Amolak) and against Mamraj and 
his minor son Hoshiar for the recovery 
of the money due on the bond of the 
17th of May 1904 by sale of the pro- 
perty hypothecated in the said bond, 
Chhaggan Lai resisted the claim on 
various pleas, one of which was that the 
property which his father had purchased 
in execution of his decree was not liable 
to sale under the deoree if passed in 
favour of the plaintiffs on the bond of 
the 17th of May 1904. The plaintiffs in 
rejoinder contended that as part of the 
consideration of the bond of the 17th 
of May 1904 was the money due on the 
deoree of 1898, and the latter decree was 
on the basis of the bonds of 1893, they 
(the plaintiffs) had priority over Amolak'a 
mortgage of 1894. The Court of first 

instance accepted the contention for the 
defence and disallowed the claim of the 
plaintiffs for priority as against the 

defendant appellant. On appeal the learn- 
ed Subordinate Judge disagreed with the 
first Court and following a ruling of this 
Court decreed the claim of the plaintiffs 
against the property that had been purchased 
by Amolak in execution of his deoree. In 
second appeal to this Court the contention 
on behalf of Amolak’s son is that the 
plaintiffs had no priority over him inas- 
much as their mortgages of 1893 bad 

merged into the decree of 1898. On the 
other band the contention for the plaintiffs- 
respondents is that where a prior mortgagee 
obtains a deoree upon bis prior mortgage 
and in lieu of the amount of that deoree 
he obtains a subsequent mortgage of the 
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same property from the mortgagor, the prior 
mortgage enures to his benefit and he oan 
hold it up as a shield against the puisne 
mortgagee whose mortgage is of a date sub- 
sequent to that of the prior mortgage, and 
if it is to the benefit of the prior mortgagee 
to keep alive that mortgage, it would be 
presumed that he kept it alive. In sup* 
port of this contention several oases have 
been cited by the learned Counsel for the 
plaintiffs'reapondents. The principal case 
upon which reliance is placed is a case of this 
Court reported as K^anhaiya. TjClI v. Ohhiilhu 
Singh (3). It is unnecessary to refer to 
the other cases cited on behalf of the 
respondents, as there is no doubt that there 
is authority in support of the contention. 
But I think as far as this case is concerned 
none of those oases is applicable. The facts 
of this case are quite different. If it he 
conceded that where a prior mortgagee ob- 
tains a decree upon bis prior mortgage 
and in lieu of the decretal amount gets 
a subsequent mortgage of the same property 
from the mortgagor, the prior mortgage 
enures to his benefit and be oan enforce it 
against the property in preference to the 
subsequent mortgagee, it has still to be 
seen whether in the present case there was 
an intention on the part of Chajju Khan 
or Mohammad Hussain Khan to keep alive 
the prior mortgage, or under the oironm- 
stanoes of the present case we can presume 
such intention. On reference to the deed 
of the 17th of May U’Ol it is clear that 
there was no intention to keep the mort- 
gages of 1693, or the decree of 1893, 
alive for the benefit of the mortgagee. In 
fact the wording is such that a contrary 
intention is expressed. It is distinctly stated 
there that the mortgage was taken partly 
in satisfaction of the decree of 189S which 
had been put into execution, upon which 
payments had been made and which after 
the execution of the mortgage had been 
certified as discharged. In the deed of the 
17tb of May 1904 only a portion of the pro- 
party that was mortgaged in the deeds of 
1893 was taken by way of security (and 
other property of higher value was also 
taken by way of security). 1 would also 
note here that this case is to be governed by 
the provisions of Act IV of 1882. 


Under section 89 of the said Act when the 
order absolute is made, the right to redeem 
and the security of the mortgage are both 
extinguished. I am aware of the fact that 
in spite of the language of section 89 the 
Courts have allowed redemption, and in the 
eases cited on behalf of the plaintiffs-respond- 
ents the mortgage security is said not to 
have been extinguished. With due deference 
to the learned Judges I would say that the 
language of the section is quite clear and 
distinct, and the mortgage security is ex- 
tinguished when after a decree is passed on 
a mortgage an order absolute is made. The 
mortgagee instead of having the mortgage 
as a security on getting a decree has his 
right of sale under the decree. Their 
Lordships of the Privy Council in the case 
of Het Ram v. Shadi Ram (4) say: *‘The 
section then provides that the defendant’s 
right to redeem and the security shall both 
be extinguished.” The construction which 
their Lordships put on the language so 
used is that on the making of the order 
absolute the security as well as the defend- 
ant’s right to redeem are both extinguished, 
and that for the right of the mortgagee 
under his security there is substituted the 
right to a sale conferred by the decree. 
After this expression of opinion it oan hard- 
ly be contended that if a prior mortgagee 
obtains a decree and that decree is made 
absolute and then he takes a fresh mort- 
gage, he oan still fill back upon his first 
mortgage as against intermediate mort- 
gag?e 9 . 1 would, therefore, hold that the 
plaintiffs respondents have no priority over 
the defendant-appellant in respect of the 
pr operty purchased bj his father. I would, 
therefore, allow the appe.al. 

L 1 ND 3 A.T, J. — I agree that this appeal should 
be allowed. The suic out of which it has 
arisen has bsen brought by the plaintiffs- 
respondents for the purpose of recovering 
a debt secured by a mortgage executed in 
their favour in the year 1904. They are 
seeking to recover the mortgage money 
out of property whioh is in the possession of 
the defendant-appellant, under a title whi3h 
runs back as far as the year 1894. It is 

(4> -15 Ind. Cas. 70S; 40 A. 407: 5 P. L. W. SS; 16 

\ L J- 607; J' 

( 191 S) M. \V. X 518; 20 Bom. L. R 798; 23 
C. W. N. 1033; 45 I. A. 130 (P. C.). 


(3) 7 Ind. Cas. 46S; 7 A. L. J. 984. 
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admitted that the appellant's father got a 
mortgage of the property in 1894, and 
afterwards brought a suit for sale upon the 
mortgage and purchased the property him- 
self. It is plain, therefore, that the mort- 
gage upon whioh the present suit has 
been brought is posterior in date to the 
date of the mortgage under whioh the de- 
fendant-appellant has acquired his title. The 
case for the plaintiffs, however, is that by 
reason of certain previous mortgages with 
which they were concerned they have 
acquired priority over the defendant-appel- 
tant in respect of a sum of Rs. 155 whioh 
formed part of the consideration of the mort- 
gage now in suit. Reference has already 
been made in the judgments of my learned 
colleagues to the history of the litigatiou 
prior to the year 1904. In the mortgage 
now in suit a reference is made to the 
suits brought by the present plaintiffs re- 
spondents in respect of the two mortgages 
of 1893. It is stated in the document that 
a preliminary decree was obtained by the 
present plaintiffs in the year 1898 and that 
an order absolute was passed in their favour 
in March 1899. It may, therefore, ba con- 
ceded that just before the mortgage of 1904 

the plaintiffa-reapondents bad security for 
the previous mortgage debts. Whether or 
not that previous security was kept alive 
after the document of 1901 was written 
is a question of the intention of the parties. 
Where there is no evidence either way it 
is eettled law that the presumption is that 
the parties act for their own benefit; and 
so it may be said in the present case that 
inasmuch as a sum of Rs. 166 was still 
owing to the plaintiffs-respondents under 
the decree obtained by them in the year 
1809, it was to their benefit to keep the 
decree alive when they took the mortgage 
of 1904. On the other hand the presump- 
tion arising out of the assumed benefit 
may be overturned by direct evidence, and 
I agree with roy colleagues that in the docu- 
ment of 1904 there is language whioh 
precludes the notion that it was the in- 
tention of the plaintiffs-respondente to keep 
the previous security alive. 1 fail to under- 
stand how in the face of the language 
whioh has been used in this document, 
whore we have an express recital to the 
eifeot that the decree had been fully paid off, 
t is possible for the plaintiffs-respondents 


here to contend that it was in their minds 
at the time that the previous security should 
be maintained. 

Even if it could be assumed in favour 
of the plaintiffs that there was any such 
iutentioD on their part, the question remains, 
what was the prior security upon which 
they were entitled to rely. The nature 
of this seocrity is determined by the fact 
that an order absolute under section 89 of 
the Transfer of Property Act was made 
in their favour in the year 1899. As my 
learned colleague, Mr. Justice Rafique, has 
pointed out, their Lordships of the Privy 
CouDoil in the case to which ba has refer- 
red have defined the nature of the security 
whioh is left to a mortgagee after he has 
obtained the order absolute described in 
section 89 of the Transfer of Property 
Act. The right of tha mortgagee under 
the security is extinguished and there is 
substituted therefor a right to a sale con- 
ferred by the decree. In other words, the 
only right which is left to the mortgagee 
after such an older has been passed is the 
right to execute the decree. This being 
the nature of the security whioh was left to 
the plaiutiffs-respondeots after the order 
absolute was passed in their favour in 18 j 9, 
if they now seek to maintain that that 
seearity is alive, then the only remedy for 
them is to take out execution of the decree. 
Instead of doing so they have resorted 
to the present suit whioh it was not compe- 
tent for them to do. Mr. Hameedullah, 
who appears for the plaintiffs-respondents, 
has pointed out that unfortunately it would 
be impossible for his clients to take out 
execution of the decree of 1699 against the 
defendant -appellant, on the ground that 
neither be nor bis father, was a party to 
the decree obtained by tha plaintiffs on the 
mortgages of 1693. All that need be 
said in this connection is that if such is 
the case the plaintiffs have only themselves 
to blame. Under section 85 of the Trans- 
fer of Property Act they ought to have 
made Amolak (the subsequent mortgagee) 
a party to the suit whioh they brought ou 
the mortgages and if they omitted to do 
80 , they cannot now correct their error by 
trying to go behind the decree and institut- 
ing a suit upon a mortgage whioh has 
become extinguished. I think this is all 
that is necessary for me to say with re* 
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gard to tbe question of law whioh is before 
ns. 1 would allow the appea 1. set aside 
the deoree of tbe lower Appellate Court and 
restore the deoree of tbe Court of first in* 
stanoa. 

By the Court.— The order of the Court is 
that the appeal is allowed, the deoree of the 
lower Appellate Court sat aside and the 
deoree of the Court of first instanoe re> 
stored with costs in all Courts. Costs in 
this Court will iuolude fees on the higher 
Boale. 

Appeal allowed. 


PATNA HIGH COURT. 

Circuit Court, Cuttack. 

Appeal prom Appellate Order No. 16 of 

1917. 

April 3. 1918, 

Present : — Mr. Justice Chapman 
and Mr. Justioe Roe. 

MADHU PADHAN — Decree-holder — 

Appellant 

versus 

JAGU JENA — Plaintiff — 
Respondent. 

Orison Teiidneii Art (II c/ 19I3J, 31 (4) — Orm. 

jtancy holdirxj, sale of, in t’St'culion of monetj (h-crec — 
Objection that .■ig},f.< (irc not I ransfvrable, nhrthei 
tenable. 

3t is open to nn o<'cui>aney caiz/ff/ to object to tbe 
sale of his holding in execution of u decreo for 
nionoy, upon the ground that liis riglits are* not 
transferable without tlie consent of the landlord. 

Appeal from an order of the Distriot 
Jndge, Cuttaok, dated the 2D:;h August 
1917, oonGrming that of the Muneif, Kendra- 
para, dated the 2l8t May 1917, 

Mr. P«rna Chandra PaUtf for the Appellant. 

Mr. Sarat Chandra MtMerji^ for tbe 
Respondent. 

JUDGMENT. — This is an appeal against 
an order of Ihe Distriot Judge of Cuttaok, 
dismissing an appeal from an order of the 
Mucsif upholdiog an objection made by 
an oooupanoy raiyat to tbe sale of bis hold- 
ing in ezeoution of a money deoree upon 
the ground that it was not transferable. 
Sub-.seotion (4r) of section 31 of the Orissa 
Tenancy Aot provides that save in oertain 
pases of private sale, for which express 


provision is made in the earlier portion of 
the section, no transfer of an oocupanoy 
bolding or portion thereof otherwise than 
by a succession or by sale in execution 
of a deoree for arrears of rent shall be 
valid against the landlord of the holding 
unless and until be baa consented thereto. 
It has been contended before na that the 
meaning of this sub^eection is that such 
transfers shall be valid otherwise than 
against the landlord. On the other hand, 
the current of decisions up to the passing 
of the Orissa Tenancy Aot and thereafter 
has been uniform, and it was long ago es- 
tablished that an cconpanoy raiyat can on 
his own behalf object to the sale of his 
bolding in ezeouticii of a money deoree. 
It is sufficient to refer to the decision 
in MaePherson v. Dehi Bkushan Lai, (1). We 
are not satisSed that tbe Legislature, by 
the terms of sub section (4) of section 31 
of the Orissa Tenancy Aot, intended to 
make a change in that respeot. Our atten- 
tion has been then invited to the case of 
Giridhar^ Naik v. Kashi Tindi (2). That 
was a case in whioh a deoree had been 
obtained upon a mortgage of the oooupanoy 
right. Two considerations arose in that 
case. The first oonsideration was that the 
tenant, having previously mortgaged the 
ocourancy right, was estopped ffom subse- 
quently pleading that the oooupanoy r'ghl is 
not transferable. Tbe Sfcond consideration 
is with respect to the series of decisions 
in the Calcutta H'gh Court, in whioh a 
sale in execution of a mortgage deoree has 
been heM to be in substance a private 
sale. We are of opinion that the deoisitn 
in that ease is no authority for holding 
that an occupancy raiyat oannot object to 
the sale of his holding in execution of a 
money deoree upon the ground that his 
rights are not transferable without the 
consent of the landlord. We are of opinion 
that the learned Distriot Judge was 
right, and the appeal is dismissed with costs. 

Appeal dismi-ised. 

(1) 42 Jti-l.Cas. 30: 2 V. L. J. 5 } 0. 

(2) 41 Iml Cas. 128; 2 P. h. J, 470. 
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MADRAS HIGH COURT. 

J ECONO Civil Appeal No, SSfe op 1917. 

October 17, 1918. 

Present : — Juatioe Sir AVilliam Ayling, 

Kt., and Mr. Justice Kriahnan. 
GULUSAM BIVI — Defendant No. 10 — 

Appellant 

versus 

AHMADS A ROWTHER and others — 
Plaintiff and Defendants Nos. 1 to 7, 

9 AND Legal Representatives op 
Defendant Nos 8 and 1 — Respondents. 

Civil procedure Code (Act V of ISOR^, O. XX, rr, 

12 18 Partition suit — Preliminary decree, omitting 

directions for future mesne profits—Enquinj at time 
of passing final decree, whether permissible— ‘Further 
directions' in r. 18, meaning of. 

In a partition suit diroctious for tho ascertainment 
of and ontiuiry into mesne proJits should be embodied 
n the preliminary decree. Where tho preliminary 
decree is silent as to them, such directions cannot be 
given in the final decree, [p. 141, col. 1; p. 142, col. 1.] 
rcnfcflmanijdt Mahalakshmamma v. IVutfimaundi 
Rajamma, 43 Ind. Ca.s. 458, dissented from. 

Afaimod Rowther v. Doraisami NaieJeer, Appeal 
against Order No. 277 of 1917, (unrepr.rtcd), dis- 
tinguished. 

Doraisami Aiyar v. Subramania Aiyor, 42 Ind. Gas, 
929; 41 M. 1S8; 22 ftf. L. T. 484; 33 M. L. J. G99; 
(loi") M, W. N. 847; 6 L. W. 78t, explained. 

Per Ayling, J. — The principle of Order XX, rule 
13, Civil Procedure Code, should he applied to pie. 
iminary and final decrees in i)artition suits under 
rule 18. [p. 141, col. 1.] 

The final decree in a partition suit should bo 
paseed as in the cases specifically dealt with by 
rule 12 of Order XX of the Civil Procedure Code. 
The further directions in rule 18 of the Code must 
be undorslood as relating to the further enquiry 
which is fouinl necessary und the final decree, 
contemplated, though not specifically referred to, 
in rule 18, shfuild bo restricted inexactly tho same 
way as the final decree referred to in rule 12. [p. 14), 
col. 1.3 

Per Krishnan, J. — Tho words ‘further directions’ 
in Order XX, rule 18, Civil Proeedur<i Code, arc 
wide enough to include a direction for enquiry 
into mesne ])rofits, but under the rule tho direction 
should bo iu the preliminary decree. It is not 
necessary to pray in aid rule 12, which does not 
properly ajqdy, by its own force, to a partition 
sjut. Ho^Yever, in making an enquiry into profits 
ordered under rule )8 the provisions of rule 12 
(1), clauses (I/) and (c), and clause (2) will bo kept 
in view as guiding tlie Court in such an enquiry, 
[p. 142, coIh. 1 & 2.] 

Where the preliyiinary decree is silent as to 
luesno profits, tho nroi)er remedy for the ])arty 
aggrieved is to file a Suit. fp. 143, ool. l.J 

Second appeal against the decree of the 
Distriot Court, Tanjore, in Appeal Suit 
No. 1C of 1916, preferred against the decree 
of the Court of the Subordinate Judge, 
Kambakonarn.inOriginaUuitNo. 51 of 1907. 


FACTS appear from the judgment. 

Messrs. T, Narasimha Aiyangar and K, B, 
Rangasaumi Aiyavgar, for the Appellant,— 
The appellant is entitled to ask for an 
enquiry into mesne proBts before the final 
deoree is passed, when the preliminary decree 
oonfains no directions for the same. The 
language of Order XX, rule 12, which 
must be read with rule 18, shows that 
the Court should await the passing of 
the final deoree to enquire into the ques* 
tion of profits. Under rule 12 the Court 
should direct an enquiry into mesne pro- 
fits when it deoroes possession. In a parti- 
tion suit the deoree for possession is the 
final deoree. Thtre Is nothing to prevent 
the Court from giving directions for mesne 
profits at the time of paseing the final deoree. 

The decided oases also are in favour of the 
appellant’s contention. Vide Venkamamidi 
Mnhalakshmarnmav*Venhamamidi Baiamma{\) 
and Maimod Roivthar v. Boraisami Naicker, 
Appeal against Order No. 277 of 1917. 

Messrs. 0. K Ananthakrishna Aiyar and 
0. R. Suhramayma Aiyar, for the Respond- 
ents. — The proper stage in whioh a Court 
oould give direotions for mesne profits in 
a partition suit is at the time of passing 
the preliminary deoree. It is only where 
the preliminary decree ■ has directed suoh 
enquiry that the final decree oan provide 
for past or future mesne profits. If the 
preliminary deoree has omitted all mention 
of mesne profits, the remedy of the aggriev- 
ed party is to go to a separate suit! 
Doraisami Aiyar v. SuhramciniQ. Aiyar (2), 
or apply for amendment of the preliminary 
decree. The “furHor direo'ions” referred to 
in rule 18 include an enquiry into the 

question of mesne profits. 

In Maimod Roivther v. Doraisami Naic^er, 
Appeal against Order No. 277 of 1917, 
there is only the of a single Judge. It 
is not the considered judgment of a Benoh. 

The provisions of Order XX, rule 12| 
should be invoked in construing rule 18. 

JUDGMENT. 

Aylino, j. — This appeal relates to appel- 
lant’s claim to future mesne profits on the pro- 
perty awarded to her by the deoree in a parti- 
tion suit in which she was lOth defendant. 

The preliminary decree in the suit is silent on 

(1) 43 Ind. Ca?. 458. 

(2) 42 1ii(l. Cns. 929; 41 M. 188; 22 M. h. T. 484| 
33 M. h. J. 600; (1917) M. W. N. 847; C h. W, 78^ 
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the enbjeot of future mesue profits on ap- 
pellant's share and the question is whether 
she is entitled to ask that they should be 
determined and inoluded in the final decree. 

In my opinion she is not. We are not now 
concerned with the deoisioh of the Full Bench 
in Doraisami Aiyar v. Suhramania Aiyai (2) 
that where the decree in a suit for pos- 
session leaves a claim to mesne profits 
undecided, a fresh suit for the mesne pro- 
fits will lie. What we have to determine 
is the extent to which the final decree 
in a partition suit can provide for matters 
which are not settled or directed to be 
enquired into by the preliminary decree. 
The relevant provisions of law are rules 
12 and IS of Order XX, which have to 
be read tog'ether, and in my opinion their 
effect is against appellant. A simple suit 
for possession of specific immoveable proper- 
ty, uncomplicated by any question of parti- 
tion, is governed specifically by rule 12: 
and it seems clear to me that in such a 
suit the final decree could only provide 
for mesne profits, past or future, where an 
enquiry into the same bad been directed 
by the preliminary decree. If, either in- 
tentionally or inadvertently, the Court had 
omitted to direct such an enquiry, the ag- 
grieved party must get the preliminary decree 
amended; no application for mesne profits not 
provided for in the preliminary decree would 
be entertained in framing the final decree. 
This was not, in [.fact, contested by the 
learned Vakil for appellant. 

1 fail to see why the same principle should 
not be applied to preliminary and final decrees 
in partition suits. Rule 18 (2) says: — 

‘The Court may, if the partition or se- 
paration cannot be conveniently made without 
farther enquiry, pass a preliminary decree 
declaring the rights cf the several parties in- 
terested in the property, and giving such 
further directions as may be required.” 

As to what follows the rule is silent; 
but the law obviously intends that a linal 
decree should be passed as in the cases 
specifically dealt with by rule 12: and I 
think the “further directions” must be 
understood as relating to the “further en- 
quiry” which is found necessary and that 
the final decree, contemplated, though not 
specifically referred to, by rule 18, should 
be restricted in exactly the same way as 
the final {decree referred to in rule 12 


With all respect, I am unable to agree 
with the view expressed by Oldfield, J., in 
Venkamamidi Mahalakshmamma v. Venkama* 
midi Rajamma (1) that a direction for en- 
quiry regarding future mesne profits should 
be made in the final decree and they should 
be the subject of a separate final decree 
after its conclusion. This involves three 
distinct stages of decree; whereas, as it 
seems to me, the law expressed in the 
rules above quoted contemplates only two [see 
Bhartendu v. Yaqub Husain (3) and Kamini 
Debi V. Promotho Nath Mukerjee (4)]. 1 res- 
pectfully agree in this oor.neofcion with my 
Lord the Chief Justice, who says in Dorai- 
sami Aiyar v. Suhramania Aiyar (2): “The 
change introduced by the new rule is 
that the award of mesne profits in all 
oases is to be by preliminary decree 
and that when ascertained they are to be 
embodied in a final decree, whereas under 
sections 211 and 212 they were to be 
ascertained in execution.” We are 
referred to an unreported case, Maimod 
Rowther v. Doraisami Naicker (Appeal 
against Order No. 277 of 1917), in 
which the learned Judges remarked that 
unless there was an adjudication on plaint- 
iff’s rights to profits before the preliminary 
decree was passed, there was no reason why 
the Court should not provide in its final 
partition decree for an enquiry regarding it. 
Neither this decision nor that of the single' 

Judge in Venkamamidi Mahalakshamamma v, 

Venkamamidi Rajamma (l) is, of course, bind- 
ing on us, but 1 may remark that the oiroura- 
stanoes of the unreported case were quite 
different. In that case a party was endeav- 
curing to attack in execution the terms 
of a final decree which had already been 
passed, and had conclusively determined 
the right to the mesne profits in question 
Even if the judgment had been directed 
to be reported, the remarks above quoted 
would be of an “obiter” nature in bo far 
as they went beyond the facts of the case 

1 would dismiss the appeal with costs 
of defendants-respoudents. 

Kkisunan, J — I agree with my learned 
brother that tbi.s second appeal fails 

T1i 9 10th defendant, who is the appellant 
before ue, claimed past and future profits 

(3) 18 Iiiii. Cu'!. 70i; 3G A. I5D; 11 A I T 
(_U_27 I.Hi. Cas 317; 20C. L. J. 47o;)9 

. J V 5 , ’ ■ I 
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along with her share in the property in 
her written statement. Bat the prelimi* 
nary deoree, which was passed so locg ago 
as 1909, said nothing about future proGts 
while refusing the past proGts, though it 
recognised her claim to a share in the 
property. She appealed against the decree 
and again claimed luture proGts. but the 
Appellate Court also did not deal with 
them or grant them. Though she Gled a 
second appeal she did not again renew her 
claim for such proGts. 

The Goal decree was passed in 1915, in 
which the 10th defendant was given her 
share in the property. She again appealed 
to the District Court and there claimed 
future mesne proGts once again. Apparently 
she did not claim them in the Grst Court 
when it was passing ils final decree, as 
there is no reference to them in its judg- 
ment. The District Judge refused to allow 
ihe matter to he re opened before him and 
1 tbinli he was right in doing so in the 
oiroumstanoes of this case. 

The learned Judge may be wrong in 
saying that the appellant’s claim to future 
profits has been 'definitely, though not 
explioitly, decided against her”, and it may be 
that it is still open to her to sue for them if so 
advised under the ruling of the Full Henob 
in JJoraisami Aiyar v. Subramania Aiyar (2). 
1 do not, however, think that that is any reason 
why the final decree should bo any longer 
delayed by directing a fresh enquiry into 
mesne profits even if it is competent to the 
Court to do so now. Admittedly the claim 
for future mesne prolits in a suit for posses- 
sion of immoveable property is notone which 
a party can, as a matter of right, insist 
upon being adjudicated upon in the suit. 
1 think, therefore, the Judge was right in 
refusing to consider the question of future 
profits in the appeal before him. 

As the question when exactly the order 
directing an enquiry into mesne profits 
should be made in a partition suit has been 
argued at some length before us, I think it 
proper to state my view regardiog it. I 
agree with my learned brother that the 
order should be passed at the time of the 
preliminary decree itself. 

It is rule 13, clause (2), of Order XX of the 
First Schedule of the Code of Civil Procedure 
that provides for the passing of the prelimi- 
nary decree in a partition suit. That rule 


gives power to the Court when passing such a 
decree to 'give suoh further direotions as may 
he required.’’ These words, I think, are wide 
enough to include a direction for an enquiry 
into mesne profile; hut under the rule the 
direction should be in the preliminary decree. 
It is not necessary to pray in aid rnie 12, 

The wording of rule 12 of Order XX is 
not such as would properly apply to a 
partition suit, for it contemplates a suit for 
possession in which a decree for possession 
can be passed at the very firf>t stage; whereas 
in a suit for partition, though finally a decree 
for possession of specific immoveable properly 
may he passed, it is not always oonvenient 
to do so without a preliminary decree and 
a farther enquiry; and it may also happen 
that in such a suit direotions as to several 
other matters suoh as payment of debts and 
collection of outstandings may become neces- 
sary. The rule does not, therefore, in my 
opinion properly apply, by its own force, 
to a partition suit. Mo doubj in making an 
enquiry into profits ordered under rule 18 
the provisions of rule 12 (1), olauses (6) 
and (c), and clause (2) will be kept in 
view as guiding the Court in such an enquiry. 

Bat even if we e.ssume that we should 
read rule 18, clause (2), with rule 12 (l), 
olauses (6) and (c),and clause (2) to grant 
mesne profits in partition suits, I am of 
opinion that the preliminary decree wbioh 
eaoh rule contemplates is one and the same 
and it is not necessary to have two different 
preliminary decrees and two different final 
decrees at different stages. Neither rule con- 
templates more than one preliminary decree 
and one final decree in one suit. In fact 
the Code nowhere oontemplates more than 
one preliminary decree and one final decree 
in one suit. To have two final decrees and to 
call the first one a "final" decree will be 
really a misnomer, as it will not ha final. 
To hold the view taken in Venkainamidi Maha* 
lakuhmatnma v. Venkirnamidi Rajamma (1) and 
Maimod Rowther v. Doraisami Aatcker, 
Appeal against Order No. 277 of 1917, is, it 
seerus to ma with all raspeot to the learned 
Judges, to unnecessarily lengthen out 
proceedings with a possibility of appeals 
and second appeals from at least three dif* 
ferent deoreos in the same suit. 

Assuming that rule 12 should be read 
with rulo 18 to give mesne profits in a 
partition suit, is there anything in the former 
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rale that oompeU the Court to wait 
till the passins of the Bnal decree in parii- 
tioD, before it oan order an enquiry into 
mesne proBteP It is said that there is, be« 
cause the rule speaks of passing a decree for 
possession in clause (a) when directing en* 
quiry into pro6ts under the following clauses 
and it is argued that in a partition suit the 
decree for possession is the final decree. 
In considering the wording of rule 12, as 
already pointed out, it must be borne in 
mind that it contemplates a suit where a 
decree for possession oan he passed at the 
very first stage. In applying that rule to a 
case where such a decree cannot be passed 
as in a partition suit, we are, I think, not 
justified in reading it too strictly but we 
should make the necessary allowance to avoid 
unnecessary multiplicity of proceedings espe* 
oially when clause (a) does not properly 
apply to such a suit. I can see no difficulty in 
holding that an enquiry into mesne profits 
should, if the Court thinks fit to order it, be 
directed in the preliminary decree itself and 
that, I believe, is in accordance with the 
prevailing practice of the Courts. I, there- 
fore, consider that when the 10th defendant 
applied for mesne profits before the prelimi- 
nary decree was passed, she acted proper- 
ly but when they were not granted to her, 
her remedy, if any, was by a separate suit. 
It was too late for her to ask for them in 
the present appeal. 

1 agree the second appeal should be 
dismissed with costs of defendants (re- 
spondents. 

M. c. p. 

Apppal dismUsed, 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. c42 of 1917. 

May 1, 1919. 

Freaent : — Mr. Justice Rafique and Mr, 

Justice Walsh. 

A-IUDHIA PURI — Plaintiff — 

Appellant 

versus 

BRJJ BHUKHAN and others — 

Depen. »AN rs — R espondents. 

Agra Tenancy Act (U of 190U, *•. IGl^Lnudlord 


and tenant — Statunof tenant declared by Revenue Court 
suit for declaration that relation does not 
exist, niaintainability of ^Jurisdiction of Civil and 
Revenue Courts. 

A person who has been declared a tenant by the 
Revenue Court in a suit between the parties autl 
the nature of his tenancy has also been UetoriniDed, 
cannot subsequently ask the Civil Court for a 
declaration that he is not a tenant. Section 167 of 
the Ai^ra Tenancy Act debars Idui from suing in 
the Civil Court, [p. 114, eol. 2.] 

Second appeal against the decision of 
the Subordinate Judge, Mainpuri, dated the 
4th of April 1917. 

Mr. Gokal Frasad^ for the Appellant. 

Mr. y, G, Vaish, for the Respondents. 

JUDGMENT. — The facts which have given 
rise to this appeal are as follows: — The defend- 
ants respondents are the Zsmindars of the 
village Bidhana. The plaintiff. appellant was, 
prior to 13 Ij Easli, entered in the revenue 
papers as muafidar of plot No. 757. In the 
year 1313 Fasli when he was a minor, one 
Ragbubarpuri entered into an agreement 
with the Zemindars on behalf of the plaintiff, 
appellant as his guardian, undertaking to 
pay rent in respect of plot No. 7 57. 
Ever since then the plaintiff's name has been 
shown in the revenue papers as that of 
a tenant in respect of plot No. 767, In 

1915 the Zsmindars distrained the crops of 
the plaintiff for arrears of rent. Thereupon 
the plaintiff contested the distraint under 
section 142 of the Tenancy Act and raised 
the question of his tenure with regard to 
plot No. 757. He stated that he was a 
uiuofidar of the plot and that Ragbubarpuri 
was not his guardian and bad no right to 
enter into an agreement with the Zemindars 
on the 24th of October 1905, giving up 
on behalf of the plaintiff the rights of a 
mawlidar and undertaking to pay rent of plot 
No. 767. The Revenue Court went into the 
question of the validity of the agreement and 
held against the plaintiff. The application of 
the latter contesting the distraint was die* 
allowed. After the decision of that case, the 
suit out of which this appeal has arisen was 
filed by the plaintiff on the 9th of August 

1916 against the defendants-respondents 
the Zjminda^s of the village, for a deolara* 
tion that plot No. 757 was his muafi and 
that the defendants had no right to take 
any rent m respect of that plot. The 
plaintiff based his claim on the allegation 
that Ragbubarpuri was not his guardian 
either appointed by a Court or under th© 
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Hindu Law and had no right to enter 
into an agreement with the Zemindars on 
behalf of the plaintiff and to relinquish 
the muofidiri rights. The defendants resisted 
the olaim on various pleas. They maintained 
that Eaghubarpuri was the guardian of the 
plaintiff and during the latter’s minority did 
all the business for him and could enter into 
an agreement with the Zemindars, and that 
the agreement entered into by him was a valid 
agreement binding upon the plaintiff. They 
further pleaded limitation, res judicata and 
the want of jurisdiotion iu the Civil Court 
to try the suit. The Court of bret instanoe 
dismissed the claim. On appeal its decree 
was oonGrmed. The lower Appellate Court 
did not refer to the question of jurisdiction. 
It decided the plea of limitation iu favour 
of the plaintiff, but held that the olaim 
was barred by res judicata inasmuoh as the 
decision of the distraint oase on appeal 
by the District Judge was a decision of a 
competent Court empowered to hear the 
present case. The learned Judge also decided 
in favour of the plaintiff the question of 
the validity of the agreement of Raghubar- 
purl. He held that Eaghubarpuri was 
not the guardian of the plaintiff and 
was not authorised to come to terms 
with the defendant Zemindars and that 
the agreement was not binding upon the 
plaintiff. In second appeal to this Court 
it is contended that the claim of the 
plaintiff is not barred by rts Judicata, 
We may at onco concede the correctness of 
this contention. Tlie learned Counsel for the 
respondents who has argued the oase with 
great ability has, however, urged that 
he can support the decree of the 
lower Appellate Court on another ground, 
namely, that of want of jurisdiotion in the 
Civil Court to try tho present suit. He 
relies upon the provisions of section 167 
of the Tenancy Act. He contends that the 
former suit of the plaintiff in tho Revenue 
Court was brought under section 142 of the 
Tenancy Act; that is one of the suits mention* 
ed in the 4th Schedule of the Act. In that 
oase tho very points that the plaintiff now 
seeks to raise were decided, namely, whe- 
ther tho agreement of 1904-05 given by 
Raghubarpuri was binding on the plaintiff 
and whether the plaintiff was a tenant of 
tho respondents. He cannot by merely 
changing tho form of his relief evade the 


provisions of section 167 of tho Tenancy Act. 
In the present oase be asks for a declara- 
tion that plot No. 757 is bis mua/i and that 
he is not liable to pay rent in respect of it. 
In other words, be wants to have bis tenure 
of the plot No. 757 determined by the 
Civil Court. The same question was before 
the Revenue Court in the distraint case 
and was decided against the plaintiff. The 
learned Counsel also relies upon the pro- 
visions of section 95 of the Rent Act and 
on the oase of Ram Singh v. Girraj Singh 
(1). For the plaintiff-appellant the reply is 
that be could not go to a Revenue Court 
to ask for a declaration that be was a 
muajidar. Section 95 of the Rent Act applies 
only to oases where the relationship of land- 
lord and tenant is admitted. As to section 
167, the answer is that the present suit 
is not of the nature of the suits mentioned 
in the 4th Schedule. The real question in 
the oase is whether a party who has been 
declared by the Revenue Court to be a 
tenant can come to a Civil Court subse- 
quently and ask for a declaration that he 
is not a tenant at all. In the present oase 
the plaintiff has been declared a tenant by 
the Revenue Court iu the liligation between 
tbe parties and the nature of his tenancy 
is determined and we think that section 
167 does stand in tbe way of tbe plaintiff 
in tbe present litigation. We, therefore, 
hold that there is no substance in the 
appeal. We dismiss it with costs, inoluding 
fees in this Court on tbe higher scale. 

Appeal dismissed, 

(1) 26 Ind. Cas 731; 12 A. L. J. 1252; 37 A. 41. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1183 

OF 1916. 

May 29, 1918. 

Fresent : — Mr. Justice Fletcher and 
Mr. Justice Smither. 

KALI PRASOKNO MAITY and another— 

Plaintiffs — Appellants 
versus 

The SKCRblTARY of STATH for INDIA 

AND oruERS — D efendants — Respondents. 
IJ‘nriHc:un:j .i-‘ fl'/a /^. C, nf ISSS^, Si. 102 
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(h), 104 H^Rent, enhancement oj, on ground of rise in 
prices of crops— Sait for revision of rent, maintain, 
ability of—Special conditions and incidents of 
tenancy — Rent, whether special incident. 

Section 104 H, clause <3), of the Bengal Tenancy 
Act does not contemplate a suit by a person who 
has been aggrieved by an enhancement of rent made 
on the ground that there has been a rise in the 
prices of staple food crops. 

Section 104 H (3) {g) of the Bengal Tenancy Act 
does not apply to the incidents of a tenancy 
generally but to the special conditions and incidents 
mentioned in section 102 {h) of the Act. 

Rent is not a special incident of a tenancy but a 
pneral incident, because all lands held from a 
landlord are generally liable to pay rent. 

Appeal against the decree of the District 
Judge, Midnapnr, dated the 23rd of 
March 1916, modifying that of the Sabordi- 
nate Jndge, 2nd Court of that district, 
dated the 30th of January 1914». 

FACTS of the case will appear from 
the following extract from the judgment 
of ^^the lower Appellate Court 

The rent of the respondent’s holding 
was enhanced on the ground that there 
had been a rise in the prices of staple 
food crops. Now. that the rental has been 
enhanced on account of a rise in prices it 
is not a ground under which, under clause 
(3) of section 104 H of the Bengal Tenancy 
Act, a suit can be brought under the 
section. The learned Subordinate Jndge, 
therefore, having dismissed the suit in 
so far as it proceeded on the ground that 
land had been wrongly omitted from the 
plaintiffs’ tenancy, bad no jurisdiction to 
consider whether the rent fixed by the 
Settlement Oflfioer in respect of the holding 

was a just and proper rent or not I am 

of opinion, therefore, that the order of the 
learned Subordinate Judge revising the 
entry of rent was ultra vires and the rent 

fixed by the Settlement Officer must stand 
in the record 

Babu Sarada Oharan Maity, for the 

Appellants. 

Babu Mum Ckaran MitUr, for the 

Bespondents. 

JUDGMENT. — This is an appeal by 
the plaintiffs against the decision of the 
learned District Judge of Midnapore, dated 
the 23rd March 1916, modifying the deci- 
sion of the Subordinate Judge of the same 
place. The suit was brought under the 
^rms of section 104 H of the Bengal Tenancy 
Act, The learned District Judge has held 
that the matter raised in the suit could 
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not be raised under the terms of section 
104H of the Bengal Tenancy Act. As 
against that, the learned Vakil, who has 
appeared in support of the appeal, states 
that the Record of Rights in this case was 
not published under sections 104A to 
104P and that, therefore, he can, under 
the general law of the land, question this 
document as being a document prepared 
without any legal authority at all. It is 
quite clear that the evidence does not 
establish any such case. There is nothing 
to show that this dooumant was prepared 
in direct disobedience to the orders of 
the Government or that the Government 
bad ever made an order under the terms 
of the Act directing that the rent of this 
tenancy should not be settled. One cannot, 
on a mere surmise, state that the rent 
has not been settled. If, then, the rent 
has been settled, it is quite clear that, 
under the terms of section lG4tI, this 
question cannot be gone into in this suit, 
It was suggested that this case came 
under the definition of spsoial conditions 
and incidents of the tenancy mentioned in 
section 104G (3) (g) of the Bengal 
Tenancy Act. But that clearly is not so. 
The special conditions and incidents refer 
to the special conditions and incidents, 
mentioned in section 102 (h) and the rent 
payable comes under section 102 (e). A 
point was made or attempted to be made 
that because the breviate to section I5S 
of the Act mentions application to determine 
incidents of tenancy,' therefore, the rent 
payable is an incident of the tenancy. 
There are two answers <c that : section 
iOi H (3) (g) does not mention the incidents 
generally but refers to the special incidents, 
and the special incidents are mentioned in 
section 102 (h). Section lOiG (3) (g) 
does not apply to incidents generally but 
to special incidents. Rent obviously is not 
a special incident, because all lands held 
from the landlord are generally liable to 
pay rent and that would be a general 
incident and not a special incident. In 
our opinion, the learned Judge was quite 
right when he came to the conclusion that 
this Fuit was not competent. In that view 
the present appeal fails and must be 
dismissed with costs. 

Appeal dismissed. 



146 


iNi>iAN Oasis. 


MAHADEO MISIR V. DIRGPAL PAHDE. 

ALLAHABAD HIGH COURT. 

FiRiT Appl’ai. PKOil Order No. 80 ok 1918. 

January S, 1919. 

Pres€tU : — Mr, Jasfcioa Piggott and 
Mr. Juatioe Walsh. 

MAHADEO MISIR and others — Defendants 

— Appellants 
versuts 

DTRGPAL PANDB — Plaintiff 

Respondent. 

•N . W . P. Rent Act (Xll of 1880, 9, ticope of^ 

Occupancy tranafer by, vaUdity of. 

The provisious of section 9 of tbo N. W. P. Rent 
Act, XII of 1881, rcmlered voitl the terms of any 
Will in existence on the date on which that Act 
was j»assed, if those terms contravened tlic prohibition 
against the transfer by Will of a right of occupancy 
which was thereby enacted. [p. 147, col. 2.] 

First appeal from an order of the Additional 
Judge, Gorakhpur. 

Mr. Saih Nath Mukerji^ for the Appel- 
lants. 

Dr. Surendra Nath Sen, for the Respond- 
ent. 

JLDGML'iNT. — -This ia a Grst appeal 
against an order of remand passed by the 
Diatriot Judge of Gorakhpur in an appeal 
from a deoisiou of the Muusif of Dsoria. 
The suit in question arose in the follow- 
ing way. One Gayadat Pande waa an 
oooupanoy tenant in the village of Kasia. 
He died in or about the year 18 4 A. D. 
and, in so far as the land in suit is 
oonoerned, it is an admitted fact that this 
land passed into the ccoupation of his 
widow, Musammat Rajpali, who was record 
ed as tenant of the same and remained 
ostensibly in possession as tenant for a 
long period of years. The said Rajpali 
died in 1915 and sinoe her death oontliot- 
ing claims to the possession of this land 
have been put forward by Drigpal Pande a 
nephew of the deceased, on the one hand 
and on the other hand by the defendants- 
appellanls, who are the daughter and the 
daughter’s sons of the aforesaid Gayadat 
Pande and Mueammat Rajpali. The oase 
set up in the plaint was essentially this 
that Gayadat had died while a member of 
the same joint undivided Hindu family as 
the plaintiff Drigpal, that the land in suit 
l)ad devolved by survivorship on the death 
of Gayadat upon the said plaintiff, as part 
of a larger area which formed the joint 
oooupanoy holding of the family. The 
plaintiff alleged that on the death of Gayadat 
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he had obtained peaoeable possession of the 
entire bolding, inoluding the land in snit, 
and had given the widow Rajpali nothing 
but what she was entitled to under the 
Hindu Law, namely, maintenance as a 
widow belonging to the joint family. The 
plaint goes on to assert that, some two 
years after the death of Gayadat Pande, 
there was a dispute between the plaintiff 
and Musammat Rajpali as to the mainten- 
ance to be enjoyed by the latter, and that 
the plaintiff then assigned the land in suit 
tc Musammat Rajpali in lieu of the main- 
tenance to which sho was entitled. In 
effect, therefore, the plaintiff’s oase was that 
the land in suit bad continued, as a matter 
of law, ever since the death of Gayadat 
Pande, to form part of an occupancy bold- 
ing, inoluding this and other land, of which 
the tenant was the plaintiff Drigpal. He 
admitted the fact of Musammat Rajpali’s 
possession as regards the land in suit. He 
pleaded that her possession was permissive 
only and enjoyed by her in lien of her 
right to maintenance. If so, of course, 
Musammat Rajpali had no rights as tenant 
of the laud in suit which could devolve 
upon any one on her death and the plaint- 
iff was entitled to resume possession of 
this land on the death of Musammat 
Rajpali, merely on the ground that Musam> 
mat Rajpali's right to maintenance was 
extinguished by her death and that the 
plaintiff continued to be, as be bad been 
all along, the oconpanoy tenant of the land 
in suit. Unfortunately, as it has turned 
out, the plaintiff's oase waa complicated by 
a reference made in the third paragraph 
of the plaint to a Will which Gayadat 
Pande had left behind him. All that is 
really said about this Will is to the effect 
that Gayadat himself had made it clear 
in the said Will that the land in suit 
formed only part of the joint occupancy 
holding of the family and that, although 
Musammat Rajpali might after bis death be 
entitled to maintenance out of the joint 
oooupanoy holding, she would not enjoy 
full rights of ownership over any portion 
of the same or have any power of aliena- 
tion. When the oase went to trial, it 
would seem as if the plaintiff was 
allowed more or less to shift his ground 
and to set up a right of succession 
under the Will, independently of, or as 
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ftn aUernativs to, the main ease oatlined 
in the plaint. The trial Court 6xed two 
iasnea wbioh it deoideJ together. One of 
these dealt with the jointneas or separa* 
tion of the family and the other with 
the qneation whether, in any event, any 
olaim which the plaintiff might have to 
the^ land in snit had or had not been 
extingnisbed by many years of adverse 
possesBiOD on the part of Musammat 
Rajpali, There was further a separate 
issue on the question of the Will. On the 
two issues which he tried together the 
learned Mnnsif found against the plaintiff. 
He held that the case of jointness set up 
in the plaint was not proved and that, in 
any event, Musammat Rajpali had held 
the land in suit adversely to the plaintiff 
from the date of her husband’s death and 
had acquired, as against the plaintiff, a 
good title by adverse posssasion. With 
resfard to the Will the Boding was, in the 
first place, that it had not been proved; in 
the second place, that the evidence was not 
sufficient to show that the land in suit 
was included in, or formed any part of, 
the holding referred to in that Will, and, 
in ;the third place, that the Will bad never 
been acted npon. This last finding seems 
to be a repetition in another form of the 
finding in favour of the adverse posses* 
sion of Musammat Rajpali, The first 

dismissed the suit, the 
plaintiff brought the matter before the Dis- 
trict Judge in first appeal. In his memo- 
randum of appeal be most distinctly 
oballenged the finding of the trial Court 
on the question of jointness or separation 
between his uncle and himself. He further 
pleaded that the genuineness of the Will 
should have been presumed and that the 
Court below was in error in supposing 
that the terms of the Will had not been 
acted upon, inasmuch as the possession 
allowed to Musammat Rajpali over the 
land in snit had been merely the possession 
in lieu of maintenance which the Will 
admitted to be her right. 

The learned District Judge began by pre- 
suming the genuinensss of the Wiil. It was a 
document 70 years old produced from proper 
custody. We have not baen asked to iuterfere 
with the presumption in favour of ils ganui- 
neneaa drawn by the lower Appellate Court. 
That Ooqrt, howevqr, was in error in suppos- 


ing that it could find a short oat to a decision 
by bxsing the plaintiff’s oass only upon 
the Will. The learned Additional Judge 
says that, at the time when this Will was 
executed, there was no statutory prohibition 
to the transfer of an occupancy holding, 
bv Will or otherwise He assumes in favour 
of the plaintiff that the W^ill does refer to 
the land in suit, and ha interprets it as 
bequeathing this land to the plaintiff, subject 
to a right of maintenance in favour of 
Musammat Rajpali. Nov, to go no further 
back than the Rent Act XVlIt of 
1373, it is beyond question that iu that 
year the Legislature expresily prohibited 
the transfer of a right of occupancy, such 
as that with whioh we are concerned in 
this case, by grant. Will or otherwise, 
except as between persons who have become 
by inheritance oo-sharars in such right. 
This prohibition was repeited in more general 
terms in section 9 of the N.-W. P. Rmt 
Act (X[[ of 1851). We think it olea**, 
as a qiesbion of Uw, that these Statutes 
rendered void the terms of any Will in 
existence on the date on which they were 
passed, if those termi contravened the 
prohibition against transfer by Will which 
was thereby enacted. It follows that the 
plaintiff cannot succeed in this case on the 
strength of the Will alone, apart from the 
case of jointness between himself and his 
uncle set up in the plaint. The lower 
Appellate Court, in spite of the opinion 
which it formed regarding the terms 
of the Will, has not decreed the plaint- 
iff’s olaim, but has passed an order of 
remand, because it was of opinion that 
further enquiry was needed on a point 
raised by the defendants’ pleadings, namely, 
whether the land in suit had actually formed 
part of the old occupancy holding as it 
existed in the lifetime of Gayadat Pande. 
or was land in which Musammat Rijpali 
had herself acquired occupancy rights by 
occupation of the same for the statutory 
period of 12 years. This ia really stating 
in another form the question which the lower 
Appellate Court seemed in a previous portion 
of the juderment to have decided in favour 
of the plaintiff, when it assumed that the laud 
iu suit was part of the land referred 
to by the provisions of the Will, However 
this may bo, wa are satisfied, iu the firat 
place, that the order of remand oaunot be 
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affirmed : id the seoccd plaoe, we are not 
of opioioD that we are in a position to 
restore the decree of the Brst Conrt. The 
plaintiff is entitled to a Bndingr of fact 
by a Coart of hrst appeal on the question 
of jointness or separation, and on the qaes* 
tion of the nature of Musammat Rajpali's 
possession as tenant of the land in suit, 
namely, whether the possession was adverse 
to the plaintiff or permissive on his part» 
These questions have not been considered 
at all by the lower Appellate Court in 
consequence of what was, in our opinion, an 
erroneous view taken by that Court as to 
the effect of the Will, Our order, therefore, is 
that we set aside the order of remand passed 
by the learned Additional Judge and remand 
the case to that Court to be re-adraitted to his 
file of pending appeals and disposed of 
according to law, subject to the observations 
made by us in this judgment. Costs here 
and hitherto shall abide the event of the suit. 

Oase remanded. 


PRIVY COUNCIL. 

Appeal FROM the Calcutta High Court. 

April 19, ]9iy. 

Present '. — Viscount Haldane, Lord 

Dunedin, Lord Sumner, Sir John Edge 

and Mr. Ameer Alt. 

flawt'HEMANTA KUMARI DEBI and 
OTHERS — Plaintiffs — Appellants 

trrsus 

Maharajah JAGADINDRA NATH ROY 

BAHADUR— Dependants — Respondents. 

Bengal lic'jHlation VJIl nf 1793, s, 5 — Bengal RegU’ 
Uifion I oj 1801, as. 8, 14 — neclumtwn oj independence 
of Taluk Balamti Bignr — pfoduce," what iV, 

Tlic estate of Jialasuti Digar, witliiu the 2 cmin^ 
dari known as Pargnnna Piikhuria in tl»o district 
of liryuiciisingh, was, on the application of the 
tnlukdar, declared in 18C5 to he an indepondont 
taluk within the meaning of Hcngal Kcguhitions 
Vlll of 1793 and 1 of 1801, and that indepotidcncu has 
not been h>st by :u»y ladies of ilie talukJar in 
allinning his rights to obtain the separation of 
his or by any want of diligence on his ]>art. 
[p. 151, col. 2.] 

The (.•xprcsaioii ‘‘the actual produce" in section 8 
of Jlengal Kegnlatioti I of 1801 on which tho 
asKCSsincnt of the revenue of the aforesaid taluk 
was to be baaed, nu-ans “llie actual produce" at 
t b 2 time w lien proceedings were instituted lor tho 
separaiion of (ho tobi/.-, as the Legislature could not 
liave iiiieiided to lay down an unibulatoiy standard 
which would vary according to the jierioil or lime 
wlicn sejiaration was being carried into elTccl. [p. 
152, cols. 1 A; 2 ] 

Appeal fjom a judgment and deerto of 


the High Court of Calcutta, dated the 2nd 
June 1913, reported as 22 Ind. Oas. 
345, affirming a judgment and decree of the 
3rd Subordinate Judge, Mymensingh, dated 
the 29th March 1910. 

Mr. DunnSt for the Appellants. 

Mr. DeQruyther, K, G., and Sir William 
Garths for the Respondents. 

JUDGMENT. 

Mr. Ameer Ali. — This is an appeal from a 
judgment and decree of the High Court 
of Calcutta, dated the 2Dd June 1913,^ which, 
in affirmance of the order of the trial Judge, 
dismissed the plaintiffs’ suit. The history 
of this litigation goes back to the end of 
the 18th century. The Pukhuria estate 
belonged about that time to the well-known 
Nattore family. Sometime prior to the Deoeu* 
nial Settlement of Bengal under Lord Corn- 
wallis the then holder of the Zemindari, 
Rani Bbabani Debi, carved out of the estate 
in favour of her daughter a Talok, now 
called Taluk or Taraf Balasuti Digar. The 
grantee subsequently made a gift of this 
property to a nephew, which was affirmed 
on the Rani’s death by the full owner of 
the estate. Since then the Taluk has re- 
mained in the possession of people deriving 
title under the donee. In 1793 the 
Zemindari was sold for arrears of revenue, 
and was purchased by the predeoessors-in- 
title of the present plaintiffs-appellants. 
Litigation at once oommeuoed between the 
purobesers of the Zemindari and the owners 
of the Taluk, which has gone on with 
little interruption until now, when it is to 
be hoped it has reached its final stage. 
There was a number of proceedings between 
the parties between the years 1793 and 1805 
the main endeavour on the part of the 
purchasers being to reduce Balasuti to tbe 
status cf a ' dependent” Taluk, which tbe 
Talukdar vigorously opposed on the ground 
that it was an “independent” Taluk, The 
distinction between these two classes of 
property is pointed out in Regulation YlII 
of 1793. The status of an independent 
Talukdar is defined in section 5, and such 
Talokdare are declared entitled to obtain 
by process of law separation of the lands 
“composing the Taluks” from tbe Zemindari 
within which they lay. By Regulation I 
of 1801, section 14, the right to apply for 
separation was limited to a year fro m the 
■ ‘'Sco 22 Ind. Cas. S-IS— L'tf. 
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date of tbe passing of tbe Statute. 16 is 
not disputed that tbe Talnkdar of Balasuti 
applied for separation with in the period 
fixed by law. 

In 1805 certain rent prooeedings oame 
□p on **8peoial’* appeal to tbe Sudder 
Dewany Adaalat of Oaloutta, which then 
occupied the position of the final Court 
of Appeal on all matters arising in all 
civil suits in Bengal outside the limits of 
Calcutta, and that Court, realising the 
undesirability of allowing a oontinuanoe 
of conditions which gave rise to constant 
litigation between the parties, made an 
order, tbe material part of which, so far 
as their Lordships* judgment is concerned, 
rcDs as follows: — 

But as this is a suit simply on account 
of the excess Jama of l;^0d, B. S., therefore, 
it is not proper to pass any order in the 
decision of this sjait with respect to tbe 
payment of tbe balance of tbe aforesaid 
Jama, From the deeds of sale and dooa» 
menla filed by tbe respondent, Taluk 
Balasuti and others, tbe property of the 
respondent, is fit to be separated from tbe 
Zemindari of tbe appellant, according to 
the provisions of section Regulation VIII of 
1793, Tbe respondent has, within tbe time 
prescribed by section 14, Regulation I of 
1^01, filed a petition for the separation 
before the Collector of the district, therefore 
it is necessary that, according to the order of 
the Collector of 2Dd Magh 1203 B. S.. the 
respondent do file before tbe Collector all the 
documents relating to bis Taluk with a 
copy of this decision, so that the said 
Collector do in future deduct, according to 
the provisions of section 10. Regulation i of 
17if3, and section 8, Regulation I of 1801, the 
Sudder Jama of the Taluk of the respondent 
from the Sadder Jama of the Zemindari 
of tbe appellants, and separate tbe Taluks 
of the respondent from the Zemindari of 
the appellants *’ 

The Talnkdar appears to have continued 
his efforts to obtain a separation of his 
property from tbe Zomindari, for in 1808 
an order was made by the Board of 
Revenue, bearing date the 3Jth of ideoember, 
in ^the following term?: — 

The Board, having perused the decree 
passed by the Sudder Dewany Adaulat in a 
Pukhuria cause, observe that tl:e substan e, 
as state! in yourjjletter, is correct. Tbe 


Talukdar of Balasuti is entitled to havs 
bis Taluk separated from the entire estate 
of Pukhuria, and the Jama to be allotted 
on it must bear tbe same proportion to 
its actual produce as tbe Jama of the 
entire estate bears to the produce of the 
entire estate; and until this can be ascer> 
tained tbe Talukdar must pay to tbe 
Zemindari an annual Jama of Rs. 16,3d9-8*ll.” 

The separation, however, was, as appears 
from the record, hung up by a series of 
prooeedings, which lasted intermittently 
until 1853, In that year the Talukdar 
made a fresh attempt to get bis Taluk 
separated from the Zemindari, but the 
Revenue Couits refused bis application on 
the ground that certain suits in relation 
to the estate were still pending. 

In 1882 tbe Zemindar started a suit in 
the Court of tbe Subordinate Julge of 
Mymensiugh for the enhancement of the 
rent of the Taluk, which the Talukdar 
strenuously resisted. 

The claim for enhancement was dismissed 
by the Trial Judge, whose decree was affirm* 
ed by tbe High Court, and on an appeal 
to Her Majesty in Council by the Judicial 
Committee on the 12th of June 1894. 

This, howerer, did not put an end to the 
litigation between the parties, and it was 
only in 1903 that the defendant Taluk* 
dar presented a fresh application to the 
Collector of Mymensingh fo.- giving effect 
to (he order made in favour of his prede* 
oeasor in the year 1805. This petition baars 
date the 23rd of March 19 6, and recites 
at considerable length the history of the 
Taluk and the oiroucnstanoas which con* 
duced to delay its separation from tho 
Zsmindari for such a long period of time, 
The last paragraph of the petition deserves 
attention, as one of the contentions of the 
appellant Zsmiodar is based on an alle* 
gation of laches on tbe part of the Taluk- 
dar diligently to prosecute his oUirn, It 
states: — 

"that all the resumption suits and all 
the suits for the enhancement of the rants 
of the Taluks are now finally disposed of 
and there remains none of the objections 
upon which the separation of his Taluk 
was pestpDoed. And the result of these 
suits has not ifi any way atfe^iei the a-sets 

of the Talak ai fjuai b/ th3 Bitvara 
Deputy Collector in I8t4.” 
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On the 8th of April 1908 the Colleotor tation and still subsisted. 
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reoommended to the Beard of Revence 
“that the separation of the Taluk should 
be fffeeted at onoe.** His order contains a 
oomplete resume of the facts leading up 
to the application before him. After stating 
the object of the petition that it was 
“for the separation of an independent Taluk 
Taraf Balaeuli Digar from the Zemindari of 
Pergunnah Pukhuria,” he goes onto say: — 
It was established by a decree of the 
Sudder Dewany Adaulat in 1805 that it is 
an independent Taluk within the deSnition 
of section 5 of Regulation VIII of 1793, and 
the Colleotor was ordered to separate it from 
the Zemindari. But there had been an 
extraordinary delay of over 100 years in 
carrying that order into effect. Up to 
1813 the Talukdar was pressing for the 
separation, and the Colleotor was doing 
bis best to separate it. But in that year 
the Talukdar died, and from then to 1830 
the right to the Taluk was disputed, and 
sepaiation could not be made till one or 
other of the disputante was registered as 
proprietor. From 1834 to 1844 the Zemin- 
dari was under partition, and the Colleotor, 
who had become tke proprietor of 4 annas 
of the estate on behalf of Government by 
an auction sale, tried to effect the separa- 
tion simultaneously wi h the partition. But 
difficulties arose in asoeriaining the assets 
of the Taluk, owing to some suits about 
enbanoement of certain dependent Taluks 
and resumption of certain lands, and the 
separation was postponed by order of the 
Commissioner till those suits ware decided. 
In 1853 the Talukdar again applied for 
separation, bet bis petition was dismissed 
on the grour.d that the suits were not 
yet decided. The euits then pending were 
Bnally decided in 1873, but in the mean- 
time other suite of the eame nature had 
been instituted which have lasted almost 
to tie present day. And in 1882, while 
the Talukdar was still a minor, the Zemin- 
dar filed a suit denying that the Taluk 
was independent, and demanding increase i 
rent from it. This was dismissed by the 
Subordinate Judge in 1888. The Sub- 
ordinate Judge held that the Taluk was an 
independent one, that the decree of the Sudder 
Uewany Adaulat was binding on the par- 
ties, and that the right of the Talukdar to 
obtain Eeparatfpn was not barred by liml- 


affirmed this decree in 1890, and held 
that the petition for separation had- been 
filed within the time allowed by Regulation I 
of 18C1, that the Talukdar bad been prevent- 
ed by an usual objections from .getting 
the benefit of the decree of 1805, and 
that no blame fer the delay rested with 
him. The deoisicn was confirmed by the 
Privy Council in 1894, In 18£6 the Taluk- 
dsr, after waiting for the disposal of certain 
title suits, renewed bis petition for separa- 
tion before this Court. 

fbe right of the Talukdar to separation 
was never denied by tbe Zemindar till 1844 
(when the question of limitation was raised), 
was recognised by all Revenue Authorities, 
including tbe Board of Revenue, up ■ to 
1853, and has never been denied by them 
since, was affirmed by the Subordinate 
Judge, High Court and Priyy Connoil up to 
1894. and has again been recognised 
by the Commissioner in March of tbe 
present year in a case about Chur 
Gazali, an accretion to tbe Taluk. Tet 
in the face of all these decisions tbe objector 
still persists in denying that tbe Taluk is 
independent, on tbe ground that the pMition 
for separation was not filed in time, that, if 
it was, it is barred by limitatior, and that 
in any case tbe peHtioner has forfeited bis 
claim to relief by repeated laches.*’ 

And the Colleotor concludes bis order by 
the following recommendation : — 

“For these reasons 1 refer the case to tbe 
Board of Revenue with a strong recommend- 
ation that the separation of the Taluk from 
the Zemindari should be effected at once, and 
that the Jama of the two sbonld be assessed 

at Rs. 17,-!60 13 8 and Rs. 57,784 11 4 res- 
pectively on tbe basis of tbe proportion 
between their assets ascertained in 1795, 
since, though tbe figures ascertained in 1808 
and again in 1844 by detailed enquiry are 
much more in favour of the petitioner, tbe 
petitioner consents to tbe large Jama in 
order to end this scandalously protracted 
case and to avoid tbe expense of measure- 
ment of a whole Pergunnah.” 

From this order tbe Zemindar appealed 
to the Commissioner, who agreed with tbe 
Collector as to tbe propriety of effecting an 
immediate separation of tbe Taluk, but 
differed from him with regard to the basis 
on wbipb the reyenap w^s to be BsseeBS^, 
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The Talukdar thereupon appealed to the 
Board of Revenue, which approved and 
aBSrmed the view taken by the Collector 
respecting the Question of assessment. 
The order of the Board, which bears 
date the 20th March 1909, is as follows: — 

The order of the Board on the reference 
is that the Collector do with effect from 
the Isb day of April in this year enter 
the Taluk as a separate estate on his 
Towzi, with a revenue of Rg. 17,460 13-8. 
and do from that date make a reduction 
to this amount in the revenue demand 
against the estates numbered on this Towzi 
as Nos. 122, 5513, 4803 and 6100, which 
represent respectively the 10, 2, 2, and 2- 
annas shares of the Zemindari Pukhuria 

Joyenshahi in proportion to these respective 
shares.** 

On the 11th May 1909, the appellants 
instituted this suit in the Court of the 
Subordinate Judge to have it declared that 
the order of the Board of Revenue was 
ultra vtreSt illegal, and wholly injurious 
to the plaintiffs’* for reasons set out at 
great length and with extraordinary circum- 
locution in the plaint. They also prayed 
for a declaration that the Taluk in suit 
had become a dependent Taluk by opera- 
tion of law.” The prayer Kha on whijh 
the main argument before this Bjard turned 
is in these terms: — > 

That if the Court finds that the eaid 
Tdlak Taraf Bilasuti is fit; to be separated, 
then for a declaration that the said Bajey 
Taluk cannot bo separated from the plaint- 
: iffs’ Zemindari at the Sudder Jama of 
Rs. 17,460.lJ 8, unless the Sadder Jama 
is assessed in the same proportion as the 
present produce and lands of the defend ■ 
ants’ Bajey Taluk bear to those of the 
Zeraindari possessed by the plaintiffs.” 

The Subordinate Judge in a well con- 
sidered judgment held on all the points 
against the plaintiffs. He was of opinion 
that the order of the Board of Revenue 
was not ultra vires, even if the Civil Court 
had jurisdiction to determine that question; 
that the mode of assessing the Government 
revenue on the Taluk was in accordance 
with law; and that the Taluk had not 
ceased tn be an independent Taluk by any 
act or laches on the part of the defend- 
ant or bis predecessors. He accordingly 
disnjissed the plaintiffs’ suit, and his decree 


has been affirmed by the High Court of 
Calcutta. 

The plaintiffs have appealed to His 
Majesty in Council, and the same argu- 
ments which were discussed in the Courts 
in India have been urged with great vigour 
before their Lordships. In whatever 
other respects the plaintiffs’ case may bo 

wanting, it cannot be said that it lacks 
pertinacity. 

AVith regard to the status of the defend- 
ant and the character of the Taluk he 
holds, their Lordships are in complete 

in India and 

with the Revenue Courts whioh have had 
to deal with the question. There was an 

express declaration in 1805 that the defend- 
ant’s estate was an independent Taluk 
within the meaning of the Regnlations 
and that declaration was re-affirmed in the 
suit brought by the plaintiffs for enhance- 
ment of rent, by the Subordinate Judge 

by the High Court, and Bnallyby this Board 
in 1894. 

This ought to have given the quietus to 
the persistent endeavour on the part of 
the plaintiffs and their prodeosssors to re- 
duce the defendant’s status to that of a 
depsndent Talukdar. Their Lordship.s 
farther agree with ths Courts in India 
that he has not lost that status by any 
laches in the affirmation of his right to 
obtain the separation of his Talak or by 
any declaration of the Collector in ISol 
or of any other Court. His application 
for separation was made in accordance 

7or}l of Regulation I of 

IbJl, within the year from the passing of 

the Act. There has bean no want of dilj 

genoe on his part in seeking the relief to' 

which he IS clearly entitled. His applioa- 

tions have always been hung up by the 

opposition of the Zsmindar or by the action 

of the Havenue Authorities. Considerable 
stress H laid on the order of the Colleotor 
in which purported to “dismiss” the 

Talukdar s application. The same point 
was urged before the Courts in the enhanco- 
ment suit, and was disposed of avain^af 
the plaintiffs’ contention; but it ia repeated 
again in the pre.sent proceedings Thm\ 
Lordships desire to quote here a ’passage 
from the Judement of the High Court in 

‘ ^"'^'‘noeme.itof rent) 

with which they entirely agree, The learned 
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Judges, dealing with these very oootentions, 
said as follows:— 

We think, farther, that the whole 
oourse of those prooeedings shows that the 
Talukdar, so far from abandoning his 
right, had made his petition within the 
time allowed him by Regulation I of 1801, and 
had been prevented, by what appear to us 
unusual objeotions, from getting the beneBt 
of thfl relief given to him by the deoree 
of 1805, Certainly, if blame there be 
attachable to either party for not carrying 
out that decree, none appears to rest with the 
Talukdar.” 

In their Lordships’ opinion there is no 
substance in the plaintids’ contention-*^, which 
are purely vexatious designed to prolong 
litigation. 

The objection to the principle on which 
the revenne has been assessed rests on a 
better foundation. The Rsvenue Courts 
have accepted the assets of the estate about 
the time when the Regulation was passed 
for assessing the due proportion of the 
revenue respectively payable bythe Zemindari 
and the Taluk. The plaintiffs contend that 
this principle is wrong, that the proper 
standard on which the Jama should be 
apportioned is to take into consideration the 
assets at the time when the separation is be- 
ing effected. 

Section 8 of Regulation 1 of 1801 pro- 
vides:— 

“The aesessment upon the portion of the 
estate to be separated shall bear the same 
proportion to its actual produce as the Bxed 
asiessment upon the whole estate may hear 
to its actual produce .... and it is 
hereby explained that by the term ‘actual pro- 
duce’ is to be understood the neat annual 
rent, or other neat produce receivable by 
the proprietor, after deducting from the 
groes rent, or other gross produce, the actual 
expense of collection and other usual 
charges of management, inclusive of Pul- 
bundy, or the expense of embankments, and 
similar incidental expenses, where suob may 
be paid by the proprietor from his gross 
receipts.” 

Their Lordships are of opinion that “the 
actual produce” on which the assessment of 
revenue was to be based was the “actual 
produce” at the time when proceedings were 
instituted for tie eeparation of the Tab.k. 

They thii.k the Legislature could never have 
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intended to lay down an ambulatory stand- 
ard, which would vary according to the 
period or time when separation was being 
carried into effect. On the whole their 
Lordships are of opinion that the judgment 
of the High Court is right, and that this 
appeal should he dismissed with costs. And 
they will humbly advise His Majesty ac- 
cordingly. 

Appeal dismiesed. 

Solicitors for the Appellants: Messrs. T, L. 
Wilson ^ Co. 

Solioitorf for the Respondent; Messrs. 
Watkins and Hunter. 


PATNA HIGH COURT. 

Civil Revisions Nos. £26 to 229 op 1916. 

March 14, 1919. 

Present: — Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 

RAMGULAM SINGH — Plaintipk — 

Petitioner 

versus 

SHEO DEONARAIN SINGH— Defendant 

— Opposite Paxtt. 

Civil Procedure Code (Act V of 1008^, O, IX, r, 0 — 
Dinnissal in default — Application to set aside, dis^ 
missal of — Application to restore application, whether 
lies. 

Where an order is made under Order IX, rule 9, 
of tlio Code of Civil Procedure, and an application 
to set aside that order is also dismissed in default, 
a further application under Order IX to set aside 
tho dismissal of the first application will not lie. 
£p. 163, col. 1,] 

'Civil revisions against an order of the 
Subordinate Judge, Muzaffarpur, dated the 
19tb August 1918. 

Mr. Lachmi Narain Singh, for the Peti* 
tioner. 

Mr. Khursked Husnain, for the Opposite 
Party. 

JUDGMENT. — The facts of this case 
are that a suit was decreed on contest 
against certain defendants and ex parte 
against certain other defendants, who it 
appears were minors. The minors applied 
to have the ex parte decree made against 
them set aside. They made default in 
appearance, and their application under 
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Order IX was rejeoted. Thereupon they 
made a farther application under Order IX, 
asking: that the dismissal of their former 
application under Order IX for default should 
he set aside. 

The lower Oonrt has made that order 
after going into the merits of the case. 
In appeal it is contended that the order 
was made without jurisdiction, inasmuch 
as Order IX has no applioation to appli* 
cations under Order IX, Having regard 
to the Full Bench decision in the case of 
Bhuhanestoar Prasad Singh v. Tilakdhari 
Lai (1), we must hold in this Court at 
least no applications under Order IX will 
lie against an order made under Order 
IX. The order made by the lower Court is, 
therefore, set aside. We are asked to 
regard the order as made under Order 
XLVIt. That we cannot do, for it was 
an order made by an officer other than 
the officer who made the original order, 
nor can we say that section 153 has any 
applioation lo the matter. The dismissal 
of order was not an error or defect in 
the proceedings. It may have been an 
erroneous order as made on the merits. The 
only remedy open to the aggrieved minors is 
to appeal against the original order made 
under Order IX. 

This applioation is, therefore, allowed 
with costs, and the order restor.ng the 
original applioation under Order IX is set 
aside. The original applications will 
8*:and dismissed for default subject to 
any appeal that may be made against 
them. This order will govern the analogous 
leases. 

I Applications allowed. 

(1) 49 Ind. Cas. 6175 4 P. L. J. 135; (l9l9j Pat. 75. 


ALLAHABAD HIGH COURT. ^ 
Second OiviL Appeal No. 8ii of 1918. 
February 17, 1919. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice RaBque. 
SHEORAJ SINGH AND ANOruEa— 
Plaintiffs — Appellants 
versus 

NAIXSAHAI AND OTEEBs— D efendants-- 

Resfondents. 

Pre-emption, suit for — Plaintiff joining ivith him 
persons having different rights inter so, effect of. 


In a suit for pre<omptiou against a stranger vendo«, 
the plaintifE does not lose his right by joining with 
him persons who have different rights inter se hut 
whose rights are superior to those of the vendee. 
Lp. 164, col. 1.] 

Second appeal from a decree of the District 
Judge, Bndaun. 

Mr. Sheodikal Sinhat for the Appel* 
lants. 

Mr, S. A. Haidar, for the Respondent. 

JUDGMENT, — This appeal arises cut o f 
a suit for pre*emption. It appears that 
there were two suits brought by rival 
pre>emptors, one by Manna Lai alone and 
the other by four other persons. In the 
second suit (where there were four plaintiffs) 
two of the plaintiffs withdrew the day 
after the plaint was hied. The two suits 
then continued, one in which Manna Lai 
alone was plaintiff and the other in which 
the remaining two plaintiffs were Sheoraj 
Singh and Ram Ghulam. During the trial 
the rival pre-emptors came to terms by 
which two-thirds of the property was given to 
Manna Lai and one-third to the other two 
plaintiffs out of the half of the property 
sold belonging to the defendants Nos. 1 to 3. 
As to the other half of the property sold 
belonging to Badri Prasad (defendant No. 
4), the claim for pre-emption was not 
pressed. The first Court decreed the claim 
in the terms of the compromise. The 
vendees-defendants Nos. 1 to 3 appealed to the 
Judge. As against the two plaintiffs 
Sheoraj Singh and Ram Ghulam, the 
contention was that by joining the other 
two plaintiffs (who, as we have mentioned 
above, withdrew immediately after the 
filing of the plaint) they had forfeited 
their rights. This contention found favour 
with the lower Appellate Court and it 
accordingly made a decree, the effect of 
which was that Munna Lai got all the 
property which had been sold to defend- 
ants Nos. 1 to 3. The plaintiffs Sheoraj 
Singh and Ram Ghulam have come here 
in second appeal, contending, first, that they 
did not forfeit their rights by joining 
with them the two plaintiffs because they 
also were co sharers and secondly, that in 
any event the amendment of the plaint 
cured the defect. Munna Lil is amongst 
the respondents, and he is the only re- 
spondent who appears. He is represented by- 
Mr. Haidar, who says that his client has 
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no objeotion to the decree of the 6rst 
Coart being restored, provided that the 
decree of this Conrt provides that be 
shall be at liberty to withdraw all money 
which he paid in respect of any property 
that were given to the plaintiffs-appellants 
under the terms of the compromise, and 
also that he should not be saddled with 
the costs. The question we have to decide 
IS whether or not the plaintiffs lost their 
right of pre emption under the oircumstanoes 
of the present case. If we assume that 
the two plaintiffs whose names were 
withdrawn after the Bling of the suit 
were persons who must be regarded as 
strangers, then the case of Bhupal Sinah 
V. Mohan Stngh (1) is an authority that 
the mere joining of unauthorised persons 
in a suit for pre emption is fa*al and 
that the difficulty is not got over by 
Enbsequent amendment of the plaint by 
striking out of these persons’ names. It is 
quite unnecessary for us to express any opinion 
as to the ruling in this case, bscause we think 
that even if all four plaintiffs had remain- 
ed on the record, that fact under the 
oircumstanoes of this case would not have 
deprived the appellants here of their right 
of pre emption. It appears that all four 
plaintiffs were oo sharers and that the 
vendees were absolute strangers, having no 
share in the village and having no right 
of pre emption. True it may be that two of 
the original plaintiffs had an inferior right 
to Sheoraj Singh and Ram Ghnlam, but 
we think that where the suit is a suit 
against strangers the plaintiffs by joining 
persona who have different rights inter se 
do not thereby forfeit their right. The 
learned Judge has referred to the case of 
Qnpteshwar Ram. v. Rate Krishna Ram (2). 

In that case it was held that where the 
vendees bad joined with them in their pur- 
chase a person who had an inferior right 
to the plaintiff they mast ha deemed to have 
forfeited their right as against the plaintiff. 
The disbicovion between the facts of that 
case and the facts in the case before ns 
is that one set of veodeea in the case 
quoted hid equal right with the plaintiff 
while another set had inferior right with 
the plaintiff. In the present case all the 


plaintiffs have a right of pre-emption and 
the vendee had no right at all. We oan- 
not agree with the view taken hy the 
learned Judge. The result ie that we 
allow the appeal, set aside the deoree of 
the lower Appellate Court and restore that 
of the Court of first instance, with this 
modification that the plaintiffs will have 
one-third of the property-conditional upon 

their paying the amount of the coneideration 
within three months from this date. Munna 

• T' withdraw any money 

which he has paid in ezcese of his share 
as a consequence of the deoree of the lower 
Appellate Court. Sheoraj Singh and Ram 
Ghnlam will have their costs of this Court 

defendants 

Nos. I to 3. If the money is not paid by 
Sheoraj Singh and Ram Ghnlam within the 
three months allowed, their suit will stand 
dismissed with costa in all Courts. As 
between Manna Lai and Sheoraj Singh and 
Ram Ghnlam each party will pay his own 
costs ID this Court and in the Court below. 

Appeal allowed. 


CALCUTTA HIGH COURT, 

Civil Role No. 71 op 191y. 

March 14, 1919. 

Juatioe Sir Charles Chitty, Kt., and 
Mr. Justice Walmsley, 

NASIR MANDAL anu others — D ppE.VDiNTa 

— Petitioners 


72j 9 Ind. Dpc. (k. s.) 

(2) 1.5 Ind Cas. 17i; 10 A. L. ,1.70: 34 A. 542 


versus 

SATISH CHANDRA GHOSH— Plaintipp 

— Opposite Party. 

Civil Procedure Code (Act V of 1908), 0. VJI, r, 

ll {c)-Penod fixei/or pat, merit of deficit CourUee, 
ertension of^Court, power of 

L’nder Older VII, rule U (c), Civil Proeedure 
Code, a Court one power to extend the period 
onginally l.xed l,y it for the pav.nent of deficit 
bourt.Iees. Such extension may bo grouted by the 
Court even more than once, [p- 165. coJ. 2.) 

Rule against the order of the Sub-Judge, 
2nd Court, Pabna, in Suit No. 45/31 of 1918. 
PACTS appear from the judgment. 

Babu Bansory Lai Sarkar, fnr the Peti- 
tioners.— The main point to be considered 
ip this oBRe is a point of limitation, There 
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has been grave laobes by the plaintiff in 
preaenting hia plaint. In the first plaoe, the 
plaintiff instituted tbe anit'^on the very 
last day of limitation. Then the plaint 
which be filed in tbe suit was insuffloiently 
stamped. The Court below has illegally 
shown ooDsiderable indulgence to tbe plaint* 
iff, who was thrice granted extensions 
of time to put in the deficit Court-fee. 
Tbe learned Munaif clearly acted with- 
out jurisdiction in extending the time 
and so tbe Rule should be made absolute. 

Babu Dinesh Chandra Roy, for the Op- 
posite Party. — The learned Munsif acted 
quite legally in extending tbe time to 
enable tbe plaintiff to supply the deficit 
Court-fee and the plaintiff complied with 
the order within the time granted. The 
wording of Order VII, rule 11 (c), is clear 
on the point. It says **...but the plaint is 
written upon paper insufficiently stamped, 
and tbe plaintiff on being required by 
tbe Court to supply the requisite stamp 
paper within a time to be fixed by the 
Court.. So the Court can fix tbe time, 
and fixing the time includes extending tbe 
time. 

Babu Baneory Lai Sarkatt in reply.— If the 
Court had power lo grant time to supply 
tbe requisite Court fee, it must be a time 
within limitation. The Court could not 
extend the period of limitation, which it 
did in tbe present case. That power is 
not given by Order VII, rule II (c). 

JUDGMENT.— We thick that this Rule 

must be discharged. Tbe only question is 
whether tbe suit was within time. The 
suit was filed on a bond which was pay- 
able on the last day of Cbait 1321 B. S. 
(=)3th April 191.'>). The plaint was pre- 
sented to the Court on l.^th April 1918, 
and it appears from the calendar that 
13th and 14th April were close bolidayr. 
It was, therefore, on the last day of 
limitatioD. When presented the plaint was 
insufficiently stamped. The plaintiff was 
given three periods in succession of seven 
days, seven days and five days to put in 
the deficit Court-fee. This he eventually 
put in on 3rd May 1918 within the last 
exteusion of five days granted to him on 
29th April. It is suggested that the 
Munsif bad no power to extend the time 
for payment of the deficit Court*fee, but 
it is clear that the Court has such power. 

• • e ♦ 4 


That will appear from the wording of 
Order VII, rule 11 (c), Civil Procedure Code. 
It has been further suggested that under that 
rule, the Court had power to extend the 
period once only, but there is nothing in 
that rule to justify such a limited inter- 
pretation. We think that the suit was 
within time. The Role must be discharged 
with costs, hearing fee one gold mohur. 

Rule discharged. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 112 op 1918. 

January 23, 1919. 

Pres<>»i:— Mr. Justice Oldfield and 
Mr, Justice Ssshagiri Aiyar 
PODITA PAVaNA panda and others- 
Uependants Nos. 2, 3,4, 6, 7 and 11 

— Petitioners 

versus 


NARASINGA PANDA and others— 

Pl,\INTlKKd Nos. 1 AND 2 AND DEPENDANTS 

Nos. 5, 8 and 10 — Respondents. 

Ciril PfocvdHre C"tle (Act I* of 1908^ Sch. II 
ixtra. 1 — Arhif cation, rrfecence to— E\ parte de/endant* 
nhclher * party interested'— Reference, applicntiori for 
ivithout cxoneratiriy e\ parte defendant^ JurindicUoil 

of Conrt to refer — .rlifv/rd, validity of. 

An ex parte .lefeodant is a 'party interested’ within 
the nientiing of paiograph 1 of Sciiodule il, Civil Pro- ‘ 
codiire Cotie. Lp 157, col. 2] ’ 

Ishar Das v. Keshnb Deo, 7 Ind. Cas. 65- 32 A 
667; 7 A. L. J. tU7, AJod/iya Prasad v. Badarul 
Husain, 41 lad. Cas. 357; 39 A. 489; 15 A. L. J. 427 
find V'jthiniitha Aiyar v. I'aitliilinga dluduUur Si 
Ind. Cas. 20d; IH M. L T. 374; 2 L, W. 960- (iJisi 
M. VV. N. 847, tii.^sonlecl from. ' ^ 

Sivalinyn PiUai v. Mfirutha PUlai, I 4 Ind. Cas. 662 

distingiii.shetl. ’ ’ 

GirijnnutU Roy Chowdhury v. Knnai Lai ifilra 
43 Iml. Cas. 169; 27 C. L. J. 339 and Dooly Chand y 
Mamuji Musaji, il hu\. CiXfi. 'iidS, 25 q , ^ j 

C. W. N. 387, upprovetl. ’ ’ 

ACouit lias, therefore, no jnris.lietion to refer 
he subjeei-raatter of a suit to arbitration ou tlie 
application of some of the parties where one of the 
defentlants, who is interested in the subject-matter 
and who is e.c purtc, has not been exoiunatod and 
an award pasMHl on sucii refo-once is void, [n 13 s 
col. 2,j ‘ ’ 


Petition, under section 115 of Act V of 
U03, praying the High Court to revise the 
decree and the judgment of the Court of 
the Temporary Subordinate Judge, Ganjam 
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at Berbarapore,in Original Sait No.22 of 1915. 

FACTS appear from the judgment. 

Mr. G. V. Ananthakrishna Aiyar for the 
Hon’ble the Advooate-General (with him Mr. 
0. S. Venkatacharuir)^ for the Petitioners.— 
The award is not valid as it was passed on a 
reference by the Court which was made without 
jurisdiction. The 23rd defendant, who was 
ejcpartej was a party interested in the suit. 

The parties who applied for the reference 
to arbitration did not specifically exonerate 
him, as they did some of the other defendo 
ants, They treated the alienation in favour 
of the 23rd defendant as not binding on them. 
By remaining ex parte the 23rd defendant 
had some advantages, which be cannot 
avail of it the award is to be upheld. 
If the Court had passed a decree adverse 
to him he could have appealed against 
it; he could have impeached the Court’s 
finding in appeal on a point of law. If the 
award of the arbitrators is to be treated 
as binding on him, he is distinctly in a 
worse position. See also Girijanath Roy 
Chowdhiry v. Kannai Lai Mitra (1) and 
V'joly Chand v. Mamujt Mnsaji (2). 

Mr. P. N arayanamurthi (with him Mr. N, 
0, Vtjiaraghaiachanar)^ for the Respond- 
ents.— A defendant who is ex parte 
is not a person interested’ within the 
meaning of section 1 of Schedule II of the 
Civil Procedure Code. By being ex parie 
he leaves the conduct of the suit in the 
hands of the Court. He does not choose 
to contest the suit and it makes no 
difference whether the decree is passed by 
Court or is in conformity with an award of 
arbitrators. See Vythinatha Aiyar v. Vaiihi» 
linga Mxidaliar (.3). The Allahabad High 
Court has taken the same view. IsXar Das v. 
Keshah Deo (1) and AioJhya Prasad v. Badarul 
Husain (&). 

Like a partial compromise a partial refer- 
ence to arbitration is valid. Some of the 
parties to a suit may settle their differences 
by arbitration. 

JUDGMENT. 

Oldfield, J — I have had the advantage of 
reading the judgment to be delivered by 

(1) 43 Ind. Cas. 169; 27 0. L. J. 339. 

(2j 41 lud. Caa. 295; 26 C. L. J. 339; 21 C. \V. N. 
387. 

(3) 31 Iiid. Oas 200; 18 M. L. T. 374; 2 L. W.OCO; 
(1H15) M. W. N. 8i7. 

(4» 7 Iiwl. Cae. OH; 32 A. 657; 7 A. L. J. 807- 

(r,) U hid. Cas. .357; 39 A. 4H9; 15 A. h. J. 427. 


my learned brother and, as J agree with 
it, 1 propose to deal with one aspect of de- 
fendants’ case. 

Stated at its strongest, their case was 
that their dispute with plaintiff and 23rd 
defendant involved adjudication on two 
distinct matters, firstly, their right and 
plaintiffs’ to recover the property in 23rd 
defendant’s possession from him, secondly, 
their rights as against plaintiffs to a 
particular share in it, if it is in fact 
recoverable. On the first point, for the rea- 
sons given by my learned brother, there 
could bs no valid submission to arbitration 
without 2frd defendant’s ooDourrence and, 
although the record does not indicate what 
method of decision, if any, was really in 
the parties’ minds, the wording of paragraph 
2, Exhibit I, is in fact incoDsistent with 
any intention on their part to submit this 
part of the case. But, it is argued, the 
absence of any valid submission on this 
point does net affect the validity of the 
submission on the other above referred to, 
in which 23rd defendant had and could 
have no interest, since, if he was to sur- 
render the property, the shares in which 
it was afterwards to be divided would not 
be his concern. It is possible that there is 
nothing in section 1, Schedule II, of the Civil 
Procedure Code irreconcilable with this 
statement of the defendants’ case and that the 
interest of the parties contemplated therein 
is in the question referred, not in the 
case as a whole. But it is unnecessary at 
present to decide whether that is so, because 
the assumption in defendants’ argament, 
as stated above, that 23.d defendant had 
no interest in the result of the submission 
to arbitration is incorrect in two respects. 
For, firstly, the submission included the ques* 
tioD of the validity of an adoption, on which 
plaintiffs* right to sue at all depended; and 
secondly, 23rd defendant, if he purchased 
in good faith, may he entitled to have his 
items assigned to his alienor in order that 
his transfer might, so far as possible, 
remain effective. In these oironmstancea 
the submission cannot be accepted as valid; 
and I, therefore, concur in the decree proposed 
by my learned brother. 

SesusOiki Aiyar, j. — Plaintiffs and defend- 
ants Nos. I t3 10 claim to be the nearest 
heirs of the deceased owner of the plaint 
properties. The suit was broBfht for ^ 
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division of tho properties and for setting 
aside certain alienations in favoor of the 
other defendants. There was a dispute 
among the heirs as to whether the adop- 
tions set up by the defendants N 03 . 1 to 7 
were true and valid. After the settlement 
of the issues, on the 25th September 1916 
plaintiffs and defendants Nos. 1 to 11 agreed 
that the matter in dispute should bs referred 
to the deoision of three arbitrators. Para* 
graph 3 of the agreement says; "They 
have further agreed that the rest of the 
defendants, except the 23rd defendant who 
was declared exparte^ be exonerated from the 
suit with the respective properties in their 
possession as per schedule attached hereto.” 
That is to say, these heirs agreed that the 
alienations in favour of defendants other 
than 23rd should not be contested. Ap- 
parently as the 23rd defendant was exparte^ 
they did not exonerate his property from 
the suit. It was suggested by Mr. Narayana- 
murthi that in fact the claim against the 
23rd defendant was withdrawn. There is 
nothing on record to justify such an as- 
sumption. On the other band the express 
language of the agreement to refer shows 
that the alienation in favour of the 23rd 
defendant was not accepted as binding. Sub- 
sequent to the agreement, on the 17th of 
April 1917, the plaintiffs and the defendants 
Nos. I to 7 settled the shares to which 
they were entitled and asked the arbitrators 
to determine after examining the parties 
themselves the following issues: " 1 st part 
of the 2nd issue, 8 th issue. 9th issue, 10th 
issue, llth issue, ] 2 tb issue and 18th issue.” 
The arbitrators by a majority decreed the 
claim in a partionlar manner. There was 
a minority decision also. The Court accept- 
ed the award of the majority and passed a 
decree in accordance therewith. Against 
that decree the present petition has been 
presented. 

The main objection argued by Mr, 
Auantbakrishna Aiyar related to a point not 
specifically put forward in the Court below. 
But as that relates to jurisdiction, I fail to 
see how we can refuse to adjudicate upon it. 
The short point is this. The 23rd defendant 
was a party against whom relief was claimed 
in the original plaint. He was ex parte. In 
the agreement to refer, the parties to the 
reference did not exonerate him from liabili' 
ty. In these circumstances, is the reference 


a vaiia one ana had the Court jurisdiction 
to accept the reference and to act on itp 
I am constrained to hold that the Court had 
no jurisdiction to refer the dispute to 
arbitration. It is to be regretted that the 
legal advisers should not have taken steps 
either to include the 23rd defendant in the 

reference or to exonerate him in terms from 
liability. 

The question turns upon the interpreta. 
tion to be plaoed upon the words “parties in- 
terested m seet.on 1 of the Second Schedule 
^ the Civil Procedure Code. In the old 
Code, 1882, section 506 provided "if all the 

parties to a suit desire” and so on. In the 
place of those words we have in the present 
section these words, ‘where in any suit 
ail the parties interested agree ” It 
was strenuously argued by Mr. Narayana- 
murtbi that if a person is ex parte be is 
not an interested party. He is supported 
by some authorities, which with all deference 
I am unable to follow. It has been con- 
sistently held in Allahabad that if a person 

interested. Mar 
Das V. EMab Deo (4) and the earlier cases 
have taken this view Reference may also bo 
made to Ajodnya Prasad v. Badarul Husain 

M il y. VaithiUnga 

MudaUar (d) a Bench of this Court took tL 

same view. Phillips, J., saysi “Purther in he 

present case the appellant has no equitable 

claim to set aside the deoree, for by remain 

ing ex parte he left the conduct of the suit 

in the hands of the Court, and it is really 

i^mmaterial to him whether the suit was 

decreed upon enaraination of witnesses in 

Court or upon an award made by arbitra 

miUed?^ “>8 snit he sub- 

mitted to whatever deoree might be 

provided that it was not in'sLLs o Th ' 

relief claimed. - W.th all reference I am 

unable to accept this conclusion. A nerson 

may reman, ex parte for various reason! He 

may be too poor to defend the suit H« 

think that his eo.defendants woulf rit 

his case and that it is not necessary for him 
to put in a separate defence. He mav 
to some obvious defect in the oas/nf fif* 

of ih. j.d„, a, 

Bdence in the judicial capacity of the Jrelidi 

iDg officer. These considerations do not 
apply to a reference to arbitrators. VhJ 
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ex parte defendant knows nothing abont 
their eapaolty. obaraoter or antecedents. 
Simply because a defendant is ex parte it 
does not follow that he consented to his 
case being decided by arbitrators. Farther 
if a person is ex par/e, be has got a right of 
appeal if the decision goes against him. He 
may satisfy the Appellate Court that on the 
materials placed before the Judge, his con- 
clusion was wrong o** that the Judge had 
taken a wrong view of the law, or that the 
procedure had been irregular. In the case of 
an award all these rights could not be exer- 
cised. Therefore, by remaining ex parte, a 
defendant cannot be said to have 
consented to (he arbitrators disposing 
of his case and to giving up all rights 
of appeal against the decision that may 
be passed against him. After giving my 
best consideration to the oases which have 
been cited, I am unable to accept the view 
taken in them that a defendant who is 
cx parte is not interested in the dispute. As 
regards Sivalinga Pillaiy, Marutha Fillai (o), 
it is enough to say that in that case it was 
held that the ex pale defendant had no 
interest in the suit. On the other hand, in 
Oirijanatk Roy Chowdhury v. Kanai Lai 
Mitra (1) and the earlier case in Dooly Chand 
V. Mamuji Musa^i (2) it was held that the 
ex parte defendant does not cease to be an 
interested party. 

The next argument was that there is 
nothing to prevent a few among the parties 
to the suit adjusting] their differences by 
submitting them to the decision of arbitra- 
tors. Granting for a moment without 
deciding that a partial reference is pos- 
sible because a partial compromise is allowed 
by law and also a partial adjustment, it is 
not clear whether a partial award is within 
the rights of the parties. I am, however, 
not prepared to hold that in this case the 
23rd defendant was not interested in the 
decision of the questions which plaintiffs 
and defendants Nos. 1 to 11 submitted for the 
consideration of the arbitrators. For ex- 
ample, the extent of the impeaohability of the 
alienation in his favour will depend upon 
whether the adoption in dispute was really 
made or not and some of the other questions 
covered by the issues which the arbitrators 
were called upon to try also relate to matters 

(6) 14 lud Cajj. 5*^3. 


in which the 23rd defendant was to some 
extent interested. Therefore, this is not a 
case in which the subject-matter of the 
reference was one in which the 23rd defend- 
dant bad no interest. It follows that the 
23rd defendant was a person interested in 
the whole suit as well as in the particular, 
subject-matter of the reference and that as 
he was not a party to the reference, the 
order referring the matter to the arbitrators 
was ultra vires and without jarisdiotion, lu 
this view all subsequent procsediugs must 
be regarded as infruotuous and must be sat 
aeide. The decree of the lower Court must 
be reversed and the Subordinate Judge 
must be directed to deal with the suit on 
the merits. Costs will abide the reeuU. 

M. c. P. 

Pettlio7i allowed. 


ALLA.HABAD HIGH COURT. 

Letters Patent Appeal No. 156 op 1917. 

February 7, 1919. 

Present '. — Sir Henry Richards, Kr , Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

CHIRANJI LAL—PLiiNTiFP— A ppellant 

lersns 

NARAINI and others— Defendants — 

Respondents. 

Indcinnilij bond, suit on-^Caiise of action, when 
arises — Decree passed but not satisfied, whether 
entitles defendant to sue on liond — Mortgage decree. 

A executed u mortgage in favour of B. B died. 
A ])aid the inortgagc-iuonoy to C, wlio claimed to 
be the heir of B and obtained from him an indemnity 
bond that in the event of any other person coining 
forward and claiming the money us B's heir, A 
would be indemnified for any payment that lie might 
bo compelled to make. Subsequently certain other 
persona, alleging themselves to be the heirs of B, 
lirought a suit against A claiming half the mortgage- 
money, and obtained a decree, A without discharg- 
ing this decree, sued C on the indemnity bond, 
and obtained a decree which provided that e.xecution 
should not issue unless and until A had discharged 
the decree made against him. On appeal the Appel- 
late Court dismissed A’s suit as being premature: 

Held, that inasmuch as the decree which A had 
failed to discharge was a mortgage decroo against 
his ]»ropcrty, it was c<|uivalent to payment and 
that, consequontly, the suit was nob premature, 
and A was cutiLlcilto the relief sought by him. [p 
16U, col. 2.] 

Appeal uudec section 10 of the Lattera 
Patent from a judgment of Sir George Knoxi 



IKOIAN OASBS. 


159 


VbL Lt] 

CHEBANJI LiL NARAIMI. 

Aoting Ghief Juatioe, reversinij a decree of 
the Second Additional Jndge, Aligarh, 

Mr. Peary Lai Barter ji, for the Appel- 
lant. 

Dr. S. 3f. Sulaiman (for Mr, Panna Lal)^ 
for the Respondents. 

JUDGMENT, — This appeal arises oat of 
a suit brought on foot of a bond, which 
has been called, not inappropriately, an 
indemnity bond. It appears that there was 
a mortgage executed by the plaintiff in 
favour of one Musammat Mabarani. On 
her death there were two seta of persona 
claiming to be entitled to the property 
held hy her. One claimant was a man 
of the name of Kanbaia Ham. He alleged 
to have received payment of the entire 
mortgage money from the plaintiff, and 
there was given in evidence a receipt 
he executed for the fail amount and the 
bond which is the basis of the present 
suit, ^ In that bond Kanbaia Ham covenanted 
that if any one else put forward a claim 
to the money secured by the deed of 
mortgage and if he failed to prove hie 
power to give a discharge and if the 
plaintiff should bo obliged to pay any 

one^ else, then he would indemnify the 
plaintiff against such payment. Certain 
property was hypothecated to secure this 
covenant. In course of time a rival claimant 
brought a suit against the plaintiff and 
Kanbaia Ham based on the original mort* 
ffage, alleging that the then plaintiffs were 
entitled to half the property in possession of 
which Mabarani had been and that 

the receipt and discharge by Kanhaia Ham 
was only effectual to the extent of half of the 
mortgage debt. This suit was successful and 
a decree for sale of the mortgaged property 
was made and as already stated, the plaintiff 
and Kanhaia Ham were defendants to 
that suit. The Court of first instance 
decreed the plaintiff’s claim, but put a proviso 
to the decree that it could not be executed 
unless and until the plaintiff was obliged 
to discharge the decree which had been 
made against him. The Court of first appeal 
confirmed this decree. A learned Judge 
of this Court set aside the decrees of the 
Courts below and dismissed the plaintiff’s 
floit as premature. 

It seems to us that the view taken by the 
learned Judge of this Court was not correct. 


It is true that at the time the suit was 
brought the decree had not actually been dis- 
charged; but it was a mortgage-decree against 
the plaintiff’s property and it seems to 
us that it was highly technical to hold 
that the suit was, therefore, premature. 
Furthermore, the proviso which the Courts 
below had put upon the decree prevented 
the possibility of any injustice being done 
to the respondent. On behalf of the appel- 
lant the case of the Brittsh Union 4 - 
National Insurance Oo. v. Rawson (1) is an 
authority that the suit could not be dis- 
missed as being premature. We think 
also the case of Tota Das v. Babu Oanesh 
Prasad^ Civil Revision No. 79 of 1909 
decided on January Slat, 1910, nn- 

reported, is an authority in the plaintiff’s 
favour. Dr. Sulaiman, on behalf of the 
respondent, has tried to support the 

decision of the learned Judge of this Court 

upon the ground that the plaintiff may 
not have paid the full amount stated in 
the receipt to Kanhaia Ham. It appears 
that there was a finding in the previous 
litigatior, in which the plaintiff and Kanhaia 
Ram were co-defendants, that the plaintiff 
had not paid the full amount due upon 
the mortgage. As pointed out by the 
lower Appellate Court, this decision was 
certainly not necessary for the purposes of 
that suit and, furthermore, that the plaintiff 
and Kanhaia Ram were arrayed on the same 
side. Admittedly there was some oonsidera- 
tion for the bond sued upon in the 
present suit and the terms of the bond 
were that if a claim should be put forward 
and the discharge which Kanhaia Ram 
there was purporting to give should prove 
not sufficient, then Kanhaia Ram would 
indemnify the plaintiff from any further 
money he had to pay. We have already 
held that under the circumstances of the 
present case the granting of a mortgage- 
decree against the plaintiff was equivalent 
to payment. AVe may mention here that 
the appellant has produced before us a 
certified copy of the certificate recording 
payment of the amount of the mortgage- 
decree. We allow the appeal, set aside 
the decree of the learned Judge of thie 
Court and restore the decree of the 

(1)(1916) 2 Ch. 476; 85 L. J. Ch. 769: 1J6 L T 
331; 60S. J.679; 32 T. b. II. 065, 
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lower Appellate Conrt. The appellant will 
have his costs of both hearings in this 
Court. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeals from Appellate Decrees Nos. 2541 

AND 2600 OF 1916. 

February 3, 1919. 

:_Ja8tioe Sir Ernest Fletcher, Kt. 

Baja KRISTA DAS LAW and others 
— Plaintiffs — Appellants 

versus 

KUMAR KHIRADA KANTA ROY 

and otbeks — Defendants — Respondents. 

Suit against dead person, maintainability of — Legal 
representatives, suhstitutivn of. 

If a defendant is dead at the time of the 
institution of the suit, tlic plaintiff cannot go on 
with the suit by applying for the substitution of 
the heirs of the deceased defendant. 

Appeal against the decrees of the Sub- 
ordinate Judge, Ist Court, Jessore, dated 
the 12th August 1916, reversing those 
of the Munsif, Ist Court at that place, 
dated the 23rd March 1915. 

facts appear from the judgment. 

Babu Narendra Chandra Bose (with him 
Bs^ha Satyendra Nath Mitter), for the Appel- 

These appeals arise out of suits 

instituted by the plaintiffs for realisation 
of rent from 1317 to 1320 B. S. The Brst 
Court decreed the suits. The lower Appel- 
late Court dismissed the suits altogether, 
on the ground that the suits were in- 
stituted against a dead man. 1 submit that 
the suits may be taken to be instituted on 
the day on which the heirs of the de- 
ceased were brought on the reoords. In 
support of my contention I rely upon the 
oase reported as Raj Kishoree Dossee v. 
Buddun Chunder Shaha (l). In that oase 
it has been held that when a person 
ifl substituted or added as defendant under 
section 73 of Act VIII of 1859, the suit is 
commenced against that person at the 
time he ia made a defendant, and not 

^^Babu Biraj Mohan Mazumdar, for the 
Respondents.— The suits are not maintain- 
able as they were euita against a dead 
man. 1 rely upon a case reported as 


Veerappa Ohetty v. Tindal Ponen (2), In 
that oase it has been laid down that there 
is nothing in the Code of Civil Pro- 
cedure to authorise the institution of a 
suit against a deceased person and the 
Courts have no jurisdiction to allow the 
plaint in such a oase to he amended by 
substituting the names of the representa- 
tives of the deceased, even when the suit 
is instituted 6ona fide and in ignorance 
of the death of the defendant. This oase 
also follows the case reported as Mohun 
Chunder Eoondoo v. Azeem Qatee Ghowikeedar 
(3), Therefore, the suits are not main- 
tainable. The oase reported as Raj Kishoree 
Dossee v. Buddun Ghundur Shaha (1) is not 
applicable here. ^ 

Babu Narendra Chandra Boss, in reply.— 
The case reported as Mohan Chunder 
Koondoo V. Azeem Gazee OhowJceedar (3) is 
distingaishable from the case reported as 
Raj Kishoree Dossee v. Buddun Chunder Shaha 
(1). The present oase is on all fours 
with that reported as Raj Kishoree Dossee v. 
Buddun Chunder Shaha (1). 

JUDGMENT, — These appeals are pre- 
ferred against a decision of the learned 
Subordinate Judge of Jessore, dated 12th 
August 1916, reversing a decision of the 
Munsif of the same place. The plaintiffs 
brought these suits for rent. What has 
been found is this that the defendant was 
dead at the date of the institution of this 
suits. The plaintiffs, however, have de- 
liberately gone on with the oases, applying 
for the substitution of the heirs of the 
defendant who was dead at the time of 
the institution of the suits. The decisions 
of the Courts show that the plaintiffe 
were not entitled to do so. The decision 
in this Court of a Bench consisting of 
Sir Barnes Peacock and Mr. Justice D. N. 
Mitter in the oase of Mohun Chunder 
Koondoo V. Azeem Gazee Ghowkeedar (3) and 
the decision of the High Court of Madras 
in the oase of Veerappi Gheity v. Tindal 
lonen (2) show quite clearly that the 
course adopted by the plaiobiffs was wrong. 

That being so, the present appeals fail 
and are dismissed with costs. 

Appeals dismissed* 

(2) ,‘^1 AI. 66; 17 M. L J. 551; 3 M. L. T. 12. 

(3) 12 W. U. 45; 3 B. L. 11. A. 0. J. 233. 


(!) 6 W. 11.298. 
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ALLA.H\BiD HIGH COURT. 

CRiiiiNAi. Revi^jion No. 4 .7 op 1918, 
September 4, 1918. 

Pres’w^:— Mr. .lattice Paib^ll. 

GHCJLAM JlljANt and orHBRj — 

Applicants 

versus 

EMPEROR — Oppo^^ite P*rty 

Criminal Procedure Code (Act V of s. 100 

Security for good bek iviour from vagrants and '■us~ 
pec'ed person'i — S'tupirion, icliether enough — Order 
hosed on, suspici mf legality of. 

The only r'^rsoos to whom the provisions of scc'ion 
101 of the 0 imtaal Proc'^dure Code apply are 
those who take precautions to conceal fhoir 
presence within the local limits of a Masristi ate’a 
jari^diction or persons who have no ostensible means 
of subsistence and who cannot ffivo a satisfactory 
account of themselves To justify nn order under 
that section there must be a good basis of fact: 
mere suspicion is not enough. 

Th 'fie res *ectable citizens of Delhi were met at 
night by the Police between Meerut « itv and 
Meerut Riilway Station an l a burglar’s jemmy 
was also found somewhere near on the ground: 

Held, th It these f-ictn di i not justify the parsing 
of an order under section IC9 of the Criminal Pro- 
oedure Code. 

Crimioal revision from an order of the 
Distriot Magistrate. Meerut. 

Mr. Satj^a Okandra Mukerji, for the 
Applicants. 

JUDGMENT. — This is an appHoation in 
revision in respaot to an order passed by 
the Distriot Miglstrite of Meerut on an 
appeal preferred fom an orlerof a Mig's- 
trate of the First Class oalling upon the 
aoplioants to provide seourity te be of g 'od 
behaviour in a matter which arose under 
sdotion 109 of the Criminal Procedure Cole. 
As the indgments of the Joint Magistrate 
and the Distriot Magistr.^te sho^, the three 
present appellants were met at night time 
ID the company of two other persons on the 
road at Meerut bstween Mesrut City and 
the railway station. It appears that the 
Police had received certain information to the 
effect that men of bad character were about 
to commit a raid upon the to wn. They made 
preparations to oounteraot this and on the 
night in question they received information 
that the proposed raid had been postponed. 
The three present applicants were met by 
a party of Police that same night on the 
road as mentioned above. Apparently on 
the ground somewhere close to them a 
burglar’s jemmy was found. The applicants 
save an explanation of thdm3elvd3 and as 

11 


a matter of fact, it has been established 
that they are well to-do and respectable 
residents of the City of Ddhi. The other 
two persons who also w^re met are also 
reported by the Police at Ddlhi to be persons 
of decent character. In spite of this in- 
formation the Dls'^riot Magistrate has up- 
bell the order of the Joint Magistrate- 
Section 109 enables the Migistrates mention- 
ed therein to call upon certain persons to 
show cau^e why they shouH not be ordersd 
fc> furnish security for good behaviour. 
The persona oontemp’ated in the section 
are persons taking precautions to conceal 
their presence within the local limits of 
snoh Magistrate’s jurisdiction or persona 
who have no ostensible means of subsistence 
and who cannot give a satisfactory account 
of themselves. The present apolioauts clearly 
do not come within olaise (a), as it was 
not alleged that they were taking preoau- 
tions to conceal their presence with a 
view to committing an offanca. Theyould 
only have come in under clause (6) as 
persons who could not glya a satisfactory 
account of themselves. But as the Distriot 
M igistrate’d judgment on apoeal shows, the 
acomnt they gave of themselves was correct 
and the Police of Dalhi have reported that 
these three present applicants are parsons 
who are well to do and of good character. 
In these oiroumslanoes I do not think that 
section 109 o\n ap c!y tc them and th»t 
the order passed lias been pissed mere on 
ampioiofi than on any g)il biiis of fact. 

I, th0re‘’o'0, allow the apolio aal sat 
aside the order of the J)iQt Migistri*;0, 
ditel the dUt of Januiry 19l8. The 
aeiu'ity b)uis, if farniiheJ, will ba die- 
charged. 

Applicition allowed. 
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PATNA HIGH COURT. 

Miscellaheocs REVisioN No. 14 OP 1919. 

April 14, 1919. 

Present: — Mr. Justice Atkinson and Mr. 

Justice Coutts. 

GHULAM MOHIUDDIN am> others 

— Petitioners 

te/'sws 

EMPEROR — OprosiTE Party, 

Crimtiiul Procedure Code (Act V s. 558 — 

Tran^fcr-^MurjisIratc having little time to dispose of 
c<tsc,V'hethey good ground for transfer. 

Altliougb a District Magistrate has very wide 
powers of transfer conferred upon him by section 
.528 of the Code of Criminal Procedure, ho must 
ill the exercise of these powers act in a judicial 
manner and not capriciously or arbitrarily, [p. 163, 
col. 1.] 

The fact that a Magistrate before whom a case is 
pending is also the Treasury Officer and Jias 
very little time at hiri disposal by virtue of hia 
duties as a Treasury Officer is not a sufficient reason 
fo: directing a transfer of the case from his Court, 
[ p. 16J*. e«»l. } .] 

Appeal from an order of iLe District 
Magistrate, Bhagalpore, dated the 22rd 
March 1919. 

Meesrs. Manuk and A//.ar Hussain^ for 
the Petitioner?. 

Mr. >'uhan Ahmad, for the Crown. 

JUDGMENT. — The petitioners in thie 
application apply to U9 to set aside an 
order of transfer made by the District 
Magistrate of Bhagalpore, dated the 22nd 
March 1919, transferring the trial of this 
case from the file of Mr. Lane to the 
file of Mr. Beal, a Joint Magistrate now 
stationed at Bhagalpore. 

The petitioners are charged with the 
ofience of having directed that an aseanlt 
should be. committed oii a convict and 
whereby the convict died as a result of 
the injuries that be received. 

The charge was preferred against the 
accused by a Deputy Magistrate by the 
name of ilr. Girish Chandra Datta on 
the 4th of iyiaroh of the present year. 
The case was transferred from the file of 
Mr. Datta to the file of Mr. Lane at the 
request of the accused by the District 
Magistrate of Bhagalpore, Mr. Johnston. 

At the time the transfer was made from the 
file of Mr. Datta to the file of ^Ir. Lane, there 
was no other available Magistrate in the Dis. 
triot of Bhagalpore except Mr. Lane who was 
capable of trying the case; accordingly Mr. 
Lane was eeleoted as the proper officer to 


try the case by Mr. Johnston, even though 
bis duties were primarily oonneoted with 
the treasury, Mr. Lane being Treasury 
Officer, 

Mr. Lane accordingly under the order of 
the District Magistrate was seised of the ease 
on the 6tb of Maroh, Mr. Beal joined as 
a new Joint Magistrate in Bhagalpore on 
the 6lh of March or immediately after the 
6th of March. The presence of Mr. Beal in 
Bhagalpore in no way induced Mr. Johnston 
to make any transfer to Mr. Beal of the 
case of the petitioners from the file of Mr« 
Lane on the ground of general public con* 
venienoe. 

The case proceeded before Mr. Lane, and 
two witnesses were examined for the prosecu* 
tion. Mr. Lane made two orders both of 
which were objected to by the Public Prosecu- 
tor; the first was an order to the Superintend- 
ent of the Bhagalpore Jail direotiug that 
the prisonerf-, namely, the petitioners and 
their Counsel should be allowed to inspect 
the Jail for the purpose of enabliug them, 
to appreciate the nature of the defence which 
they would have to make, by an inspection 
of the Jail precincts and surrouDdiugs. 
Secondly, the Public Prosecutor objected very 
strongly to the ruling of Mr. Lane that the 
accused’s Conusel was not bound to cross- 
examine the Crown witnesses immediately on 
the oouolnsion of their examination- in ohief. 
In our opinion the order of Mr, Lane to 
the Superintendent of the Jail was an 
improper order and one that should not have 
been made. 

It would appear that these two rulings 
of Mr. Lane perturbed somewhat the equanimi* 
ty of the Public Prosecutor; who forthwith 
on the 10th of March applied to the District 
Magistrate by a petition seeking to have 
this case transferred from the file of Mr, 
Lane to the file of some other Magistrate 
and urging tbefe two objections as the 
grounds in support of his petition. 

The learned District Magistrate made an 
order transferring the case, not directly on the 
two grounds taken by the Public Prosecutor 
in bis petition, but stating generally that 
in his opinion in the interest of public 
convenience it was desirable that the transfer 
should in fact be made, inasmuch as Mr. 
Lane as Treasury Officer could not devote 
bis entire time to the disposal of the case 
and it would be a hardship both upon tbs 
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Crown and tbe prisonera to have the proceed- 
inga onneoesaarily delayed, and accordingly 
Mr. Johnston transferred the case. 

Application was made to ns to have the 
Order of transfer set aside; and we oams 
to the oonolasion that it was desirable that 
a Rule should be issoed to enable ns to see 
what was the real reason operating in the 
mind of the District Magistrate for grant- 
ing the transfer. Was it the reason suggestei 
by the Pnblio Prosecutor? 

No doubt a District Magistrate has very 
wide powers of transfer conferred upon him 
by section 528 of the Code of Criminal 
Procedure, but in the exercise of these 
powers he must act in a judicial manner and 
not capriciously or arbitrarily. 

Neither the District Magistrate nor the 
learnei Government Advocate appearing on 
behalf of the Crown suggests that Mr. Lane 
la incapable either legally or physically from 

discharging his duties and oontinning to try 
this case; and the only ground put forward, 
why he should not do so, is that he has 
very little time at bis disposal by virtue 
of his duties as a Treasury OiBser. That 
objection can be easily overcome; because 
It IS open to the District Magistrate to 
allow Mr, Lane to discontinue his treasury 
duties for a short time to enable him to 
dispose of the case of which he now has 
seisin under the order of the District 
Magistrate himself, dated the 4th of March. 
No ground that we can see has been urged 
by Mr, Johnston in his explanation by way 
of cause shown that would properly justify 
us in holding that bis order of transfer, dated 
the 22ad March 1919 was made and based on 

an exercise of sound and reasoned judicial dis- 
cretion, 

^ Mr. Manuk endeavoured to attach an 
importance to this application by asserting 
that a grave question of principle was in- 
volved. Certainly his argument did not 
impress as. Mr. Manuk suggests that the 
vice of the method of the procedure adopted 
by the Public Prosecutor in this case to 
secure a transfer was that it was virtual- 
ly a proceeding which enabled the District 
Magistrate as prosecutor to secure and 
nominate his own forum for the trial of 
the accused which might prejudicially affect 
the accused’s right of fair trial. There is 
00 ground whatsoever for this assertion, uor do 


the facts disclosed remotely justify the making 
cf such an allegation. 

We are satisGed that the learned Magis- 
trate ought not to have transferred this 
case from the file of Mr. Lane on the ground 
relied on by him for doing so. There is no 
impeachment of Mr. Lane’s willingness and 
ability to discharge his duties in trying 
this case and his impartiality has not been 
impugned. 

Accordingly we set aside the order of 
Mr. Johnston, dated the 22nd March 1919, 
and we direct that the case be restored to 
the file of Mr. Lane for disposal and the 
trial do proceed de die in diem until it is 
concluded. 

Order set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 223 of 1919. 

May 21. 1919, 

Present’. — Mr. Justice Rafique. 

PARMESHWARI DAS — Applicant 

versus 

JAGAN NATH and others — 
Opposite Parties. 

Criminal Procedure Code (Act V of 1898>), 6*. 403 
applicability of— Discharge of accused— Re'.trial, 
whether permissihle. 

Section 403 of the Criminal Procedure Cede 
applies only to cases of acciuittal or conviction, and 
has no application to a casein which an accused 
person has been discharged, [p, 164, col. l.J 

Criminal revision from an order of the 
Honorary Magistrate, Bareilly, dated the 
10th of February 19;9. 

Mr. E. A. Howard^ for the Applicant. 

Mr. r, N, Banerji, for the Opposite 
Parties. 

JUDGMENT. — The applicant in this case 
is one Parmeshwari Das, who prosecuted 
the opp33ite party on charges of rioting 
and illegal confinement. The case was 
made over to a Bench of Honorary Magis- 
trated who after taking the evidence made 
an order on the 18th of January 1919 
discharging the opposite party of the offence 
of rioting and illegal confinement. The 
Bench, however, framed a oharge-eboet 
under section 333 and fixed the lObh of 
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February 1919 as the date for hearirg. 
In the meantime the applioaut. Pa^Tneah- 
wari Das has applied to the Distriot Magis- 
trate for transfer rf his ease from the 
Bsnoh of Honorary Magistrates and hi>» aopH- 
cation was disallowed. On the lOh of 
February 1919 when the case name up for 
hearing, the B^onh of HDnorary Magistrates, 
wirhoot proceeding any further with the 
ease, made an crder that as the opposite 
party had been disoharged by them on the 
18th of January 1919 the case could not 
proceed under section 403 of the Criminal 
Procedure Code. The case was struck off. 
It is from this order of the 10 h of 
February 1919 that Parmeshwari Das has 
come up in revision to this Court and 
contends that section 403 of the Criminal 
Procedure Code has no application what- 
soever. 1 think that the contention is well 
founded. The section in Question applies 
to oases of acquittal or convrotioD and not 
to cases of discharge. The order striking 
off the case from the list of the Bench of 
Honorary Magistrates was illegal. I set 
it aside and direct the Bench to dispose of 
the case according to law. 

Order set aside. 


MADRAS HfOR COURT. 

FULL BENCH. 

Refehked Ik.al No, 2 of 1919 

AND 

Criminal Appeal No. 33 of 1919. 

April 7, 1919. 

Presenf;— Sir John Wallis, Kt., Chief Jusitioe, 
Mr, .iustioo .Sidaeiva Aiyar and Mr. Justice 

Coutts Trotter. 

In Tfi PALAVI GOUNimN — PpI'Cskr. 

Peufil Coilc (Act XLl'ol ns 70, 21-0, SOQ - 

lianijin^ p‘.‘rnon s t pposed to bn dra-t a'tcr ui/Ucting 
yrtci onx fnut— DcaiJi reti'iUnig jrom a>^phyx:atiiitt — 
t'nlfifihtc lioiniciiU' — Murder —‘'Caiisitig dculh," 

^nc(^nifl(J of. 

'I'Ik; jiccukimI struck his wife a blow on tho hontl 
with a plou hshun*, whiclt lundered lior senseless. 
He i» •lievtMl her lo be di'ad and in order to lay 
the foiiridaf if)n for a fnls(f iiff«*nce <jf snieidr by 
haugiiiK, which he afiei wanls set up, proceeded lo 
hiintr her from a hearn by a rope, uhich restiltcd 
ill h<o' dea'.)i by asphyxiaiion: 

7/c/d, III (t ilie accused could not be conviclcd of 
culpable liomicido or of murtlcr, thoii^fh ho was 
guilty of causing grievous hurt. fp. 170, «rol. I.l 


The expression “causing death” in section 299, 
Indian l eoal Code, means putting an end to a 
human life, and all the th ee intentions mentioned 
in tho section must be directed either deliberately 
to putting an end to a human life or to some act 
which, to the knowledge of the accused, is likely 
to eventuate in the putting an end to a human 
liie The knowledge must have reference to the 
particular circumstances in which an accused is 
placed ‘I he intention of the accused mu-it be 
judged, not in the light of actual circumstances, but 
in the light of what he supposed to be the oiroum- 
stances A man is not guilty of culpable homicide if 
his intention was directed to what he supposed to 
be H lifeless body, [p IH9, col 2; p l7o, col I.] 

Empnror v. Dalu Sardnr, 26 Ind. Cas. 15/; 18 

W N. 1279; 15 Cr. L J 709 and Queen^Empressy, 
Kh‘indu. !=> B. 191: H ind Dec. (v. s. 131, followed. 

Q leen^ Em press V Khnndu., B. 194; 8 Ind. Deo. 
(n a.) IHi and Qour QoLindo ThaJeoor, In re, 6 W. R« 
Cr , 55, distinguished. 

Trial referred by tho Court of Session of 
Ihe Coimbatore Division for oon6rmation of 
the sentenoe of death passed upon the said 
pri.Moner in Case No. 99 of the Calendar 
for 1918. 

Appeal by the prisoner against the said 
sentenoe. 

This case ooming on for bearing on the 
24th and 26th of February 1919, upon 
perasing the petition of appeal, the record 
of the evidenoe and prooesdtngs of the said 
Coart of Session, and upon hearing the 
arguments of Mr. F. 3. Ponnuswamy Aiyanyar, 
engaged for the defenoe of the Prisoner under 
G. 0 , dated 17th Dsoember lt84, No. 3273, 
Jadioial, and of the Pablio Proseoutor on 
behalf of the Crown, and the ease having 
stood over for oonsideration til! the 7th 
March 1919, the Court (Sadasiva Aiyar 
and Napier, JJ.), made the following 
ORDER OF REFERENCE TO A 

FULL BENCH. 

Napies, j. — T he aoou^ed has been oonviofced 
of the murder of his wife. The evidenoe shows 
that on Wednesday the 23rd of Ojtoher 1918 
at about 4 or 5 na'igiis before sunset she 
was seen by prosaouMon 6tb witness 
weeping and she said that her husband 
had beaten her. The witness told her to go 
home, promised to send for her father and 
then went to the father himself, who lived 
in another hamlet of the same village a 
mile away a little before saof-et, and told 
him of the oooarrenoe. After sunset the 
father, proaeou'ion witness No. 2. sent his 
?on, prosecution witness No. 3, and his 
son in law, prosejunion witness No. 4, to the 
house whore hie daughter was living* Thoic 
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evidoDoe is th&t they arrived at the house 
at 4 OP 5 nahg .1$ after sunset and that ju**! 
ont^ide the door they found the mother and 
the brother of the aeoused in the visal and 
that the mother was remonstrating with 
her son inside, saying *do not beat a woman * 
Aonording to their evidence they did not 
hear any cries inside the house at that 
time Afrer they waited a few minutes the 
aocnsed opened the door and came ont. 
They ^ay they went inside and found 
Ramayee lying dead on the floor with a 
ploughshare lying near her, They say they 
at once went and told Rasa Giundan, who 
lives two doors off from the accused’s 
bonse, to go a* d call their father, prosecution 
witness No 2. Rasa Gmodan, prosecution 
witness No. 5, says that he went and informed 
proseontion witness No. 2, who at once 
came and foond his daughter lying dsad 
at about 10 or 11 o’clock, in the night. 
Prosecution witness No, says that he 
taxed the accused vsith the murder of his 
daughter and the accused said she banged 
herself. Prosecution witness No. 2 further 
says that he went to the Monigar and 
reported, but the Monigar was busy with a 
procession and only promised to report. He 
thought that the Monigar was f ndeavourir g 
to bnsh the matter up, so he went to 
report the matter to the Police himself at 
Rodumndi 3 or 4 miles away and laid a 
complaint. This complaint was recorded at 
9-15 A. M. the rext morning. That the 
Monigar was endeavouring to hush the 
matter up there can be no doubt, for it 
is clear that he sent no report to the 
Police whatsoever as was hi.s duty to do. 
The accnsed told a story to the effect 
that he came back early in the evening 
to get his meals and found his wife 
hanging with a rope lied to the ro< f, ai.d 
he calls two witnespes who sny that the 
aocnsed came and told them that bis wife 
would not let him in and they we t in 
With him and found his wife hangirig from 
a beam. 1 do not thir i: there can be any 
doubt that the deceased v^as hanged, but 
the evidence of the two defence witnesses 
IS so discrepant that it is impossible to 
believe their ver'iion of the occurrence. 
The medical evi ience pho vs t'at t' e 
wom^n had reoeivtd a severe bl /W on the 
Side of her bead which would probably have 
rendered her unoonsoious^ and it also shows 


that she died of strangulation which may 
have been the effect of hanging. That 
she hanged herself is impossible because, 
as pointed out by the Medical Officer, the 
blow on the head most have produced 
unoonFoiousness. and, therefore, she could not 
hang herself. I am satisSed on the evidence 
of the following faot.«: that the accused 
struck his wife a violent blow on the 
head with the ploughshare which rendered 
her nnoonsoious, that it is not shown that 
Ihe blow was likely to cause death and I 
am al^o satisfied that the accused hanged 
bis wife very soon afterwards under the 
impression that she was already dead, 
intending to create fa2>e evidence as to the 
cause of the death and to conceal his 
own crime. The question is, whether this 
is murder. 

SeotioQ 2*59 of the Indian Penal Code 
provide?: Whoever causes death by doing 

an act with the intention of causing 

snob bodily iniury as is likely to cause 

death commits the offence of culpable 

fcomioide.” and spotion 300, clause 3, pro- 
vides that "if it is doi e with the intention 
of oansing bodily injury to any person and 
the bodily injury intended to be ii fl oted is 
sufficient in the ordinaiy course cf nature 
to cause death,” then in snob oases cul- 
pable homicide is murder. Now, the 
hanging of a woman who dies from the 
effdot of the hanging is on the face of it 
causing bodily injury which is sufficient in 
the ordinary course of nature to cause death, 
and the section only requires that there should 
be hnmioidp, namely, the oaus ng of death, 
to make this murder. Jt cannot, 1 think, be 
dtsru ed that the accused intended to cause 
bodily irjary. for he intended to hang and 
dii bang whether the body was alive or 
dead. If he bad stabbed her or shot her 
intending it to be believed that she had 
Stabbpd or shot ber.'^elf, I cannot see that 
he would have done oth. r viHe than intended 
to cause the wounds which he did cause. 

In this cape the bolily injury was strangula- 
tion by hanging. It is, however, suggested 
that there is a necessary limitation, namely 
that the person on whom the bodily injury 
is ii fl oted must be a person who is to 
the k,.('Wh(/ge of the r ccused captble of bein^ 
k litd ai.d tliar, tbereture, if the accused 
thinks that the person is dead already he 

cannot be convicted of culpable homicide. One 
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objection to this theory is that it is not 
necessary that the person who is killed shoald 
be a person to whom the offender intends to 
cause the bodily injury, and that, therefore, 
his knowledge of the condition of the person 
killed is not a necessary element for oonvio* 
tion for murder. If A shoots at B with intent 
to kill 6 but misses B and kills G, then he 
has committed the murder of G although he 
did not even know that G was there. 
This point has been the sobjeot of an expreFS 
decision of this Court in a case [Public 
Prosecutor v. Mushunooru Suryanarayanamoor- 
ty (l)j where the accused attempted to 
poison one person and the poison was 
taken by another. There is no doubt that 
such is the law and it seems to me to follow 
that the opinion of the person who iifiiots 
the injury as to the condition of the person 
who actually suffers the injury is immaterial, 
There is a general exception in the Penal 
Code which saves persons acting innocently, 
section 79. So the burying of a 
person wrongly believed to be dead would 
be protected from the scope of eeotion 299. 

TbePablio Prosecutor, therefore, suggested 
that the proper limitation will be found by 
intrcduoing tea word ‘unlawfully/ That 
would perhaps leave ore olaES of persons 
unprotected as in the following instance. 
Suppose that in this case the accused, having 
struck bis wife a Ibw on the head that 
made her UDoonsoious and believing her 
to be dead, had gene to his relatives and 
told them of the oocorrence and they, hav- 
ing sent him away, themselves banged the 
body of the woman believing her to le 
dead for the purpose of concealing h s 
crime. They would be undoubtedly acting 
unlawfully for they would be guilty of an 
offence, under section 201, namely, causing 
evidence of the commission of an offence 
to disappear with the inteuticn of screening 
the offender from legal punishment, and 
yet it eeoms a strong proposition to say 
that they have committed murder. Of 
course the position of the accused in ibis 
case is far worse, for, be has oemmitted 
the offence of grievous hurt; and speaking 
for myeelf 1 see no reason why he should 
not have to bear the oonsequenoes of bij 
subsequent act in killing the woman. Still 
it does appear that there should be some 

(1) 13 Inrl. Cas. 833; 11 M. L. T. 127; 22 L J 
533; (1912; .M. W. N. 13Cj 13 Cr. 1 . J. U5. 
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limitation of the strict words of the sec- 
tion and the difficulty is to say what that 
limitation is to be. 

The protection would seem to be found 
in English Law by the application of the 
doctrine of mens rea, though this might 
again be affected by the doctrine of malice 
in law which makes the killing in the 
course of a felony homicide. This doctrine 
of mens rea, though extremely difficult of 
deBnition, operates to protect persons who 
have no wrongful intention or other blame- 
worthy condition of mind. To what extent 
it would operate to protect persons who 
knew that they were committing a criminal 
offence, namely, concealment of murder, is 
a question which I do not propose to consider, 
though the decision in B. v. Prince (2) 
referred to by the Public Prosecutor would 
seem to apply the mens rea to a person 
who intended to do an unlawfal act but 
not the unlawful act which be in fact did. 
This is in fact the argument of the Public 
Prosecutor who asks ns to apply this doc- 
trine. 1 do not think, however, that it 
arises for consideration. 

Mr. Msyne is quite clear (hat under the 
Penal Code the maxim is wholly out of 
place. He says that every offence is deBred 
and the deBnition states not only what the 
accosed must have done bnt his state of 
mind in regard to bis act when he was 
doing it. The whole of his dieoussioo in 
sections 8, 9 and 10 on mens rea and 
knowledge is worthy of very close coneidera- 
tion, atd be seems to be quite clear that 
all the protections found in the English 
Criminal Law are reproduced in the Chapter 
of General Except iocs in the Penal Code. 
Sections 79, 80 and 81 would seem to cover 
all oases where a person is not acting with 
a criminal intent. Now it seems to me 
that the partionlar clauses in sections 299 
and 300 which we have to interpret do create 
what I am tempted to call constructive 
murder. The first clac.se of section 299 
requires (he intention of causing death; the 
third olauee requires a knowledge that be 
is likely by such act to cause death. In 
the eame way the first clause of section 300 
requires an intention to oause death, the second 
clause requires an intention to cause such 
bodily injury as the offender knows to be 

(2) (1875) 2 C. C. 154; 44 L. J, M. 0. 122: 32 Ii. T* 
700{ 24 W. ft. 76j 13 Cox, C. C. 138. 
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likely to oauae death, and the fourth olausa 
requires the knowledge that the act is so 
imminently dangerous that it must, in all 
probability, cause death or is likely to cause 
death and the act is committed without 
any excuse for incurring the risk. In all 
these we have intention, knowledge and 
recklessness directed towards the causing of 
death. On the oiherSband, in the second clause 
to section 299 the intention is directed 
towards the bodily injury and in the third 
clause to section 300 the intention is the 
same. What makes the offence murder is 
that the bodily injury should in fact be 
likely to oaase death entirely apart from 
intention or knowledge. The Legislature has 
thought fit to make the offence murder with- 
out proof of intention or knowledge directed 
towards death on the principle, of course, 
that a person must be deemed to intend 
the natural result of the injury which he 
indicts; that is to sey, if he indicts an injury 
which is likely to cause death and that 
person dies, be must take the conscQuenoes 
of his action. But the intention provided 
for is confined to ■ he bcdily injury and not to 
the death. That is the law which we have 
to apply, and unless a person can be pro- 
tected by one of the General Exceptions, 
I cannot see for mjself how he is to escape 
from the larguege of the section. Apart 
from the actual offence of concealing a 
murder, it is the grossest violation of natural 
rights to stab, shoot or hang a person 
without absolute knowledge that that person 
is cead, unless of course it is done innocently, 
and I see no reason why the offender should 
not suffer the consequences of this act. 

I shall now refer to the oases. The first is 
Gour Gohindo Thakoor^ In re (3). The facts are 
very similar. There one Gour Gohindo 
struck the deceased Dil Muhammad a blow 
which knocked him down, and then he and 
others, without enquiry as to whether he 
was dead or not, in baste hung him up to a 
tree so as to make it appear that be com- 
mitted suicide. The accused were all con- 
victed of hurt but the High Court quashed 
the proceedings and directed the accused 
to be re tried on charges of murder, culpable 
homicide not amounting to murder and hurt. 
Mr. Justice Seton Karr says, '*if, however, 
the deceased was not actually killed by 
the blow, but was killed by the auspen- 
(3) f) W. H Or. 05. 


sion, then Gour Gohindo himself and also 
all the other Thakoors who took part 
in hanging him up to the tree, would 
be clearly liable to a charge of culpable 
homicide amounting to murder; for, without 
having ascertained that be was actually 
dead, and under the impression that he 
was only stunned, they must have done the 
act with the intention of causing death, 
or bodily injury likely to cause death, and 
without the exceptions provided by the law, 
or they might have been committed for 
cnlpable homicide not amounting to murder.’* 
Mr. Justice Norman eays: “Suppose, secondly, 
that the Thakoors had no intention of killing 
the deceased, but, finding him insensible, 
without enquiry whether he was dead or 
alive, or giving him time to recover, under 
an impression that he was dead, hung him 
to the tree, and thereby killed him. It 
appears to me that they might all have 
been put on their trial, under section 304, 
for culpable homicide not amounting to 
murder. 1 think a Jury might fairly pre- 
sume against them that they must have known 
that they were Hkely hy that act to cause 
death". The difEoalty in this case is that the 
learned Judges did not wish to decide the 
case, and, therefore, their language is hy- 
pothetical. Mr. Justice Norman says that 
a Jury might fairly presume knowledge 
that they were likely to cause death, hereby 
introducing a limitation which ia not to be 
found in the clauses we have nnder considera- 
tion. Certainly Seton-Karr, J., thinks the 
oifence to be culpable homicide. 

The next case is Queen Empress v. Khanda 
(4). In that case it was found that the 
accused struck the deceased three blows on 
the head with a stick with the intention 
of killing him. The accused, believing him 
to be dead, set fire to the hut in which 
he was lying with a view to remove all evi- 
dence of the crime. The medical evidence 
showed that the blows were not likely to 
cause death and did not cause death and that 
death was really caused by injuries from 
burning. Mr. Jus'jioa Birdwood states the 
provisions of section 299 and says, “it is not 
as if the accused had intended, by setting 
fire to the shed, to make the deceased’s 
death certain,” and, therefore, acquits him 
of murdAr though he convicts him of an 
attempt to commit murder because ot the 
(4! 15 B. 10-1; 3 Tiid. Dec. (.v. 3 .) 13D 
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{tooDsed’s owTt admission that he intended by 
the blow to kUl. With great deferenee the 
learned Jodge givi^s no reason for the 
view be takes. Mr, Jnstioe Parsons took 
the view that the whole transaction, the 
blow and the barning, mast be treated 
as one and that, therefore, the original 
intention to oanse death aoplied to the aot 
of burning wbioh did oanse death. The 
Chief Jastice disagreed with Mr. Jastioe 
Parsons as to the transaction being one 
and witbont giving any other reason ac- 
quitted. With the greatest deference to the 
learned Judges 1 do not find any assist- 
ance from the manner in which they dis- 
posed of the ease, Mr. Mayne deals with 
this casein section 4lt of his notes and is 
inclined to agree with the dis^^enting Judge 
that the intention shr uld be treated as oontiuu* 
ing up to the burning. 

The last case is Emperor v. Balu Sardar (5). 
In that case, the accused assauhei his wife by 
kicking her below the navel. She fell down 
and became unooDsoious. In order to create an 
appearance that the woman bad committed 
suicide, he took up the unconeoious body 
and, thinking it be a dead body, hung it by a 
rope. The post morhm, examination showed 
that death was due to hanging. The Court, I 
think, assumed that at the time be struck 
her be was not intending to oau>e death, 
and, I think, we may also take it that 
the injury was not in fact likely to cause 
death. The learned Judges say that as be 
thought it to be adead body, he could not 
have intended to kill her if he thought 
that the woman was iead, and ssem to 
assume that the intention to cause death 
is a necessary element in the offence of 
murder. With very great deference to the 
learned Judges, they seem to have ignored 
the language of secrions ^99 and dOJ and 
aocoidmgly 1 can find no assistance from 
this ea&e. That being the stare of the 
authoriiies, it seems to me to bo advisable 
to get a definite pronour cement from this 
Court and I would, therefore, refer to a Pull 
Bench the question whether on the facts 
found by us in this case the offence of 
murder has been committed. 

Sadab.Va A Yai-, J.— I agree in referring 
the qi estiou to a Full Btiook as ^.lopo^»d 
by ruy learned brother. 1 shall, however, give 

(5J 26 liid. CUH. 1G7; 18 C..W. N. UTlr'jilS Cr. h. J. 
70li. 


my own opinfon shortly on the matter 
relerred. 1 do not think that the case of 
R, V. hritiCe (2) relied on strongly 
by Mr. Osborne has much relevancy in the 
consideration of the question before ns. In 
that case the decision mainly depended 
upon the wording of the Statute .24 and 
25 Viot. C. 100, section 55, whiob made the 
taking unlawfully of an unmarried girl, 
being under the age of 16 years, out of 
the possession of the father a misdemean- 
our. The majority held in that ease 
that there was no lawful excuse for taking 
her away, and the accused’s ignorance of 
her age did not make it not unlawful. 
We have simply to oonetrue the definition 
ot culpable homicide in section 2.^9. The 
intention "to cause such bodily injury as 
is likely to cause death” cannot, in my opinion, 
mean anything except bodily injury’ to 
a living human hody. If ibis is not so, 
then, aooordirg to the strict letter of the 
definition, ihe relatives who burn the body 
of a man believing it to be dead would 
be guilty of culpable homicide ; 1 may even 
say that it is remarkable that tbe words of 
a human being’* are not added in tbe 
bedy of the definition after 'death” and 
as the definition stardo, tbe causing of the 
death of anything with intention will be 
culpable homicide wbioh of course is a 
oontradioiicD in terms. I think after tbe 
words “bodily injuiy’ tbe following words 
must be unders oed, ramely, *to some living 
human bocy or other’ [it need not be a 
partionlbr person’s bidy according to illnst- 
raiion (a) atd it may even be tbe body 
ot another livirg person than the one intended 
actually that receive d tbe injury ]. The case 
in Empt-ior v. Ddn Saroar (5) is 
almoi-t exactly a similar case to tbe present. 
Thc'Uiih (as U'y learned brother points 
out) lie Judges refer only to tbe intention 

to kill aid ijot the iiti ntion to oauee bodily 

injury htely 1o oanee death, the two 
star.a clearly on the same footing. 

.As regards Mr. Oeborre’s argument that 
a person who dees an unlawful act such sb 
tr 5 irg to ccnceal a murder should take 
the ccrsequiices of tbe same if the act 
d(te in Ititleiarce of f h at nulaw fol inten- 
tiin lemlts i t.ii.lei ti( i elly in lomioidc, I 
retd itler oiJy to lilumhiiou (c) to seoiicn 
299, which indicates that the Indian 
lature did not wish to impoit the artififl*®* 
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rules of the Bngrlisb Law of Felony into 
(he Indiao Criminal L^w. 

A similar case in Queen Empress y. Khandu 
('!•) oontains observations by Sargent, C.J., and 
Biidwood, J., that *'what ooourred from first 
to last cannot be regarded as one oontinnoas 
act done with the intertion of killing the de- 
a<>ased**and 1 agree with them respectfolly. As 
regards the case, Chw Qobindo Thakoor^ln re (3), 
no final opinion was espressed and the fact that 
the aooQFed hastily and recklessly came to 
the oODolusion that the woman was dead 
might make him liable for panishment under 
section 304 A. (causing death by doing rash 
or negligent act) bar- net under culpable 
homicide, sections 300 and 304 having the 
same relation to each oihsr as section 325 
and section 33& relating to grievous hurt. 

This case came on for hearing in pursu* 
anoe of the above Order of Reference to 
a Full Bench ou the 17th March 191^. 

Mr. E, S. OshomBt Public Prosecutor, 
for the Crown. — It is doubtful whether 
the Eoglish Law should be followed in 
ludia. If in fact death was caused by 
the act of banging, is the knowledge of the 
aoonsed material? Queen Empre<s v. hhondu 
( 4 ) is a case in point. See also Em^ 
peror V. Dalu Sardar (5) and Gonr Oob ndo 
TAo'^oor, In re (3>. I do not propose, however, 
to argue that the act of the accused 
does oonstitite the offence of murder or 
culpable homicide. 

[Wallih, C. J. — Suppose the offence is 
not under section 300, Indian Penal Code, 
does it fall under section 304 A p] 

The act is neither rash nor nsgligent. 
The act of hanging is a deliberate act. 

Mr. F. H. If'iinusowmy Aiyangar^ for the 
AocDPed. WAS not called upon. 

OPINION. — The aeo^'sed was oonviotfd 
of murder by the Sessions Judge of Ooim' 
batore. He appealed to this Cr'urfc, which 
took a different view of the facts from that 
taken by the learned Se'^’sions Jadge and has 
referred to us the question whether on the 
facts, as found by the learned Judges who 
composed it, the accused has in law com- 
mitted the offence of murder. N-tnier, J , 
indited to the v^ew that he bad; S«dasiva 
Aiyar, J., tbcBijht he had ret. The fatts as 
found are these : the acensed struck his wife 
a blow on the head with a ploughshare, 


which knocked her 8en?eless. He believed 
her to be dead and in order to lay the 
foundutioD for a false defence of suicide 
by banging, which be afterwards set up, 
proceeded to hang her on a beam by a 
rope. In fact the first blow was not a fatal 
one and the cause of death was aspbyxi* 
ation by^ hanging, which. was the act of the 
accused. 

When the case oaire before ns, Mr, 
Osborne, the Public Prosecutor, at once 
intimated that be did not propose to contend 
that the facts as found by the learned 
refetring Judges constitute the crime of 
murder or even culpable homicide. We 
think that be was right in doing so: but 
as doubts have been entertained on toe 
subject, we think it proper to state sbonly 
the grounds for our opinion. By English 
Law this would clearly not be murder 
but manslaughter, on the general principles 
of the Commen Law. In ludia every offence 
is define!, b^th as fo what must be done and 
with what intention it mu.st be done, by the 
section of the Penal Code which creates 
it a crime. There are certain general excep- 
tions laid down in Chapter IV, but none 
of them fits the present case. We must, 
therefore, turn to the defining section 
Section 299 defines culpable homicide as 
the act of causing death with one of three 
intentions: 

(а) of causirg death, 

(б) of cansing such bodily injury as is 

1 kely to cause death, 

(c) of doif g somethin ^ which the accused 

knows to be likely to cause death. 

It is not necessary that any intention 
should exist with regard to the particular 
person whose death is caused, as in the 
familiar example of a shot aimed at one 
per.aon killir-g another, or poison intended 
for one being taken hy another. ‘Causing 
death’ may be parMphra^ed as putting an 
etd to human life: aid thus all three 
intentions n uat be directed either deliberate- 
ly to putting an end to a human life 
or to some act which to the knowledge 
of the accused is .'ikely to eventuate in 
the putting an end to human life. The 
knf»vvl^-dgo n m-t have rtference to the 

p.irtieuhir oiTCumstances in W'hioh the 
accused is placed. No doubt if a man outs 
the head off from a human body, he does 
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ftn aofc which he knows wiH put an end 
to life, if it €xis‘s. But we think that 
the intention demanded by the section mast 
stand in some relation to a person who 
either is alive, or who is believed by the 
aooased to be alive. Tf a man kills 
another by shooting at what he believes 
to be a third person whom he intends to 
kill, bat which is in fact the stamp of a 
tree, it is clear that he woold be gailty of 
onlpable homicide. This is beoaase, thongh he 
had no criminal intention towards any human 
being actaally in existence, he had such an in- 
tention towards what he believed tobsa living 
human being. The oonclasion is irresistible 
thatthe intentionoftbeacoused mastbe judged, 
not in the light of the actual oircnmstances, 
bat io the light of what he sapposed to be 
the circumstances. It follows that a man 
is not guilty of culpable homicide, if his 
intention was directed only to what he 
believed to be a lifeless body. Complica- 
tions may arise when it is arguable that 
the two acts of the accused should be 
treated as being really one transaction, as 
in Queen Empress v. Kkandu (4), or when the 
facts suggest a doubt whether there may not 
be imputed to the accused a reckless indiCFer- 
enoe and ignorance as to whether tbe 
body he handle! was alive or deed, as in 
Qour Gobindo's case (3). The facta as 
found here eliminate both these pospibili- 
lies, and are practically the same as tbope 
found in Emperor v. Dalu Sardar (5). We 
agree with the decision of tbe learned 
Judges in that case, and with clear intima- 
tion of opinion by Sargent, C. J., in Queen- 
Empress v. Khoudu (4). 

Tbcogb in our opinion, on the facts 
as found, the accused cannot be convicted 
either of murder or culpable homicide, he 
can, of course, be punished both for his 
original assault on his wife, and for bis 
attempt to create false evidence by bang- 
ing her. These, however, are matters for 
tbe consideration and determination of the 
referring Bench. 

Answered in negative, 

M. C. P. 


ALLAHABAD HIGH COURT. 

Criminal Rsvibion No. ^44 op 1918. 

February 4, 1919. 

Present : — Justice Sir George Knox, Kt. 

BRAHMA NATH— Applicant 

terstis 

SUNDAR NATH — ^Oppobitb Party. 

Criminal Procedure Cede (Act V of 1898J,S5. 145, 
435, 439 — Title and possession, qiiesiion of, decided by 
Civil Court — Proceedings under s X^5, wither compe- 
tent — Jurisdiction of Criminal Courts — Revision — 
High Court, power of interference of. 

Where a Civil Court has decided the question 
of title to property which forms the subject of 
proceedings under Chapter XII of the Code of 
Criminal Procedure, and has directed that possession 
thereof bo given to a particular person, the Criminal 
Court has no jurisdiction to initiate fresh pro- 
ceedings under section 145 in respect of the same 
property. Such a proceeding is without jurisdiction 
and is liable to be quashccl in revision by the High 
Court, [p. 172, col. 2.] 

Proceedings under section 145 of the Criminal 
Procedure Code must be in intention, in form and 
in fact proceedings under Chapter XII of the Code 
by a Magistrate duly cinpoworod to act under that 
chapter, [p 172, col. 1.] 

Where an order under section 145 of the Code of 
Criminal Procedure was passed by a Magistrate 
wljose jurisdiction was open to doubt and as a 
result of proceedings which were not in intention, 
form or fact proceedings under Chapter XII of the 
Code: 

Held, that the proceedings were illegal and were 
liable to be set aside in revision, [p. J7ii, col. 1.] 

CrimiDal revision from an order of the. 
Magistrate, First Class, Gorakhpur. 

Mr, Pearey Lai Banerii (with him Mr. 
Shiva Praia! Sinha), for the Appli- 
cant. 

Mr. iV. 0. Vaish (with him Dr. S. M. 
Sulaiman and Mr. Iswar Soron)^ for the 
Opposite Party. 

JUDGMENT. — This is an application for 
criminal revision of certain proceedings 
connected with property within the District 
of Gorakhpur. Tbe proceedings are pro- 
ceedings purporting to have been taken 
under section 145 of the Code of Criminal 
Procedure. The application in this Court was 
filed on the 2l8t of December 1918. 
The applicant prayed that this Court 
might be pleased to call for the record and 
quash all proceedings on the following 
grounds: — 

1. Because the proceedings are absolutely 
without jurisdiction and are illegal. 

2. Because the right and title to posses- 
sion having been just decided by a com- 
petent Court, fresh proceedings, osteDsibly 
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nnder seotion 145 of the Code of Crtminal 
Prooednre, oaonot be started with the objeot of 
oontiDaiiig the attachment of the property. 

3. Beoanse the order, dated the 23rd of 
July 1918, attaohing the property ia under 
the oiroumstanoes beyond the oompeteooe of 
the Criminal Court. 

4. Beoanse the jarisdiotion of the Criminal 
Courts has oeased with the decision of the 
Civil Court. 

The application was admitted on the 
grounds stated therein and in consequenoe 
the record is now on the table before me. 
The property in dispute is said to be 
property attached to a math called 
Astban Gorakhnuth, Fart c£ it is sitnate 
somewhere, I am told, in Tahsil Sadar ard 
the greater part of it in Tahsil Maharaj- 
ganj. It apparently is conceded on both 
sides that there have been various disputes 
regarding this properly and those disputes 
have resulted in oases instituted in Criminal 
Courts of Gorakhpur. It is contended on 
behalf of Baba Sunder Nath that those oases 
represent oases of serious offences in the Indian 
Penal Code. According to him riots have 
multiplied and there has been damage to pro* 
pcrty. Oo the other hand looking to the result 
of the oases and the orders issued upon 
them, either these cases were not of the 
serious nature alleged, or they have bjen 
grappled with by punishments which would 
lead to an inference that the proceedirgs 
were not so serious as has been alleged. 
Be that as it may, two cross suits in the 
Civil Courts had been instituted and both 
of these were decided by tb© Subordicate 
Judge of Gorakhpnr, and that as recently 
as the 15th of Jure 1918. While these 
civil suits were pending, a considerable 
portion of the property in dispute, partly 
situate in Tahsil Sadar and partly 
situate in Tahsil Maharajgsnj, was under 
attachment by the Magisterial authorities. 
It appears that as soon as the Subordinate 
Judge of Gorakhpur decided the oases before 
him, an application was made by Baba 
Brahma Nath to the Sub-Divisional Magis- 
trate, Sadar, stating that be, Brahma Nath, 
had been held in the judgment of the 
Civil Court to be in possession. The 
judgment needs careful perusal, for the 
Civil Court held that though Brahma Nath 
had failed to prove that Baba Sundar Nath 
W^s deposed and ihd^t Brahma Nath w^s 


made Mahant, yet it held Brahma Nath 
entitled to possession of the property and 
ordered him to explain the accounts to 
Sundar Nath, As I say, there is more in 
the judgment, but for the purposes of the 
proceedings before me I do not think it 
necessary to recapitulate all that has been 
stated, but to go at once to the order of 
the Civil Court which is to the effect that 
the atfachment made of any property of 
the temple should be withdrawn in all 
oases. Brahma Nath was held by the Civil 
Court entitled to possession and all the 
property attached was now to pass into 
the possession of Brahma Nath, who was 
liable to explain the accounts to Sundar 
Nath. The Tahsil Sadar acting upon this 
order released all the property attached 
within the jurisdiction of the Sub Divisional 
Magistrate of Sadar. 

On thelst of July 1918 Baba Brahma 
Nath applied to the Sab- Divisional Magis- 
trate of Maharajganj asking that the village 
Ubriohak sitnate within his jurisdiction should 
be similarly released. The Sub- Divisional 
Magistrate of Maharajganj, therefore, ad- 
dressed the District Magistrate of Gorakhpur 
stating (hat he agreed with the Sub Divisional 
Magistrate of Sadar and atkingforan order 
from (he District Magistrate The opinion of 
bath these officers is said to have bsen that a 
fresh case under section 145 of the Criminal 
Procedure Code should be started in 
respect to all the immoveable property 
belonging to the math of Garakhnath 
Asthan situate within Tahsil Sadar as 
well as wiihin Tahsil Maharajganj and 
asking that some particular Magistrate 

dispose of 

the case in respect to the entire property. 
This points to the matters before the Subi 
Divisional Magistrates being proceedings and 
not cases. IP they wore oases, this com- 
munication between the Sub-Divisional 
Magistrates and the District Magistrate was 

entirely out of order. On the 2'3fch of July 
the District Magistrate rccjrded the following 

order: — ^ 


.U ‘O my Dotioe 

that there has been a dispute regarding 

the title to the management of the im 

moveable property of the Asthan of Gorakh 

Nath, and that this dispute is likely to be 

the occasion of a breach of the peace [ 

direct th^t proceedings under section 
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145 of the Criminal Piooedure Code 
be taken in respeofc of this proper'y. The 
property not bein? all sitnate in one Sob- 
Division, t direct that the prooeedinga in 
reepeofc of the whole property be taken by 
Pandit Badri Narain Misra, Deputy Magis- 
trate cf the first class.” 

It is domed by the learned Counsel for 
Baba Sundar Nath that the District Magis- 
trate was competent to pass this order 
nnder section 1P2 of the Code of Criminal 
Procedure. Section 192 authorises a District 
Magistrate to transfer a case of which he 
has taken cognizance, for enquiry or trial, 
to any Maeistrate subordinate to him. It 
may be open to quesM’on whether by nassing 
this order of the 20th of July, the District 
Magistrate can be said to have taken 
cognizance of the case, and further it may 
be questioned whether section 192 has any 
refereuoe whatever to proceedings under 
section 145 of the Code of Criminal Pro- 
cedure. Chapter XU, in which section 145 
and the following sections are to be found, very 
carefully avoids mentioning the word “case” 
at all. It talks of disputes and of pro'^eedings, 
but nowhere of oases ; and a third diffimlty 
arises whether, if transfer was authorised 
under section 192, the transfer was to a 
Magistrate competent under the Code The 
Magistrate seleo^ed by the District Magis- 
trate of Gorfakhpur was directed to pass 
orders in oouneotiou with property part of 
which was not within the local limits of the 
jurisdiction of Sab- Division Maharajganj. 
Further, the District Magistrate, if be took 
cognizanoe of the case, had to be sati-6ed 
that a dispute likely to cause a breach of 
the pea^e existed oonoerniug land within 
his jurisdiotif'ii. He had to make an order 
in writing, stating the grounds of his being 
so sati^-fied. He had to require the parties 
oonnerned in such dispute lo attend his 
Court in person or by Pleader within a timeto 
be 6xed by him and «o put in written statements 
of their respective claims as rfsp^o’s ihe 
fact of aotu-«l possession of the subjeo*^ of 
dispute. The District Magistrate in bis 
order of the 20th of July puts on record 
not one of these steps. If we pass on to 
the order passed by the S ih. D vi**ional 
Magistrate of M iharajc’nni, we shall find 
a notice issued on the 2d d of .Inly 
In this notice the Sub-Divisional Magistrate 
of Maharajganj does set out that he is satisfied 


that a dispute liksly to cause a breach of 
the peace exists cenoerning ioimoveable 
property. Ha then gese on to ehel’-.^r himself 
behind an order of the District Mvgistrate, 
but he nowhere states the grounds of bia 
bdiug satisfied that such a dispute does exist* 

It may seem, to use a proverbial ex ores- 
sion, that this io, dotting i’s and crossing 
t’s with a vengranoe; ” but it has been 
hehi over and over again by this Court, 
for examole in Jkingai Singh v. Ram Pratnp 
(1), that proceedings under section 145 
must ba in intention, in lorm, and in fact 
proceedings under Chapter XII of the Code 
of Ciiminal Procedure by a Magistrate 
duly empowered to act under that chapter. 
The same has been held by a Divisional 
Bench this Court in Sayeida Khatun v. 
L'll Singh (2). It is true that in 
^'aratt Singh v. Bhag>vat Prasad (3), to which 
I was a party (a case in which the initial 
order was defective, io that it did not 
set forth the grounds for the Magistrate 
beiog satisfied with the existence of a 
dispute likely to cause a breach of the 
peace), this Court declined iu revision to 
interfere with the Magistrate's order, but 
that was an ex30p^ionaI case, and we, rightly 
or wrongly, did not deem it expedient to 
exercise our power in revision. In the 
present case 1 deem it exoedient io exercise 
my power in revision and I set aside the 
proceedings held by the Sub-Divisional 
Magis’rate of Maharajganj. 

A great deal was addressed to me upon 
the fact that there is a dispute likely to 
cause a breach of the peace, that the pro- 
perty in di-ipute wdl ba in danger of beiog 
badly administered, that the math of Gorakh- 
nath is in danger of being misused, if not 
misappropriated, but all this is really 
irrelevant to the matter before me. I cannot 
overlook the fact that a Civil (’ou'’fc, whose 
oimpatenoe has been nowhere attacked in 
the coarse of the argumect, has passed an 
order directing possession to be given to 
Brahma Nath over the property in dispute 
That order can be taken before, and 1 believe 
at the present moment is being taken before, 
a competent Civil Court in anneal. The Civil 

n 1 Ind. Cas. 762; 3i A IfO; 9 Cr. L. J. 382: 6A. 

L J. n 3 

(i) 2-| Ini. Cas. 3*1; 36 A. -231; 12 A L. J. 34J; 16 
Cr, L, .1 i * 7 

(3i 5 fn-l. Cas. 471; 32 A. 13'; 7 A. h. J, 53; 11 Or. 

L. J. 141, 
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Prooodure Code give? anipla po’verover pro* 
perfy whioh oan be shown to he in danger 
of being misappropriated or wasted, being 
protected withoa^ having resort to a Oriminal 
Conrtto pass orders oontrary to 0>vil Court 
orders which np to the present have not 
been disturbed. The Criminal Court also had 
ample jurisdiotion. provided the facts had 
been proparly state! to it, of bioiin? the 
parties over to k^ep the peaca. Orders 
under section 1C7 oan be so framed as to 
make it not worthwhile for either party to 
attempt a breach of the peaos, and for these 
reftsoDsIdo notdeem it expedient that ac- 
tion shoold be taken under section 143, 
especially since orders have been passed by a 
Magistrate whose jurisdiction is rpen to 
doubt, and which are, not in intention, form 
or fact, proceedings under Chapter XII of 
the Code of Criminal Prrcednre. The proceed- 
ings are entirely set aside and the parties 
will revere to the status immediately preoed- 
irg th© institution of these proceedings. Let 
the record be returned. 

Record returned 


which was tied round Jbagroo’s neck, so 
that he might induce the boy to stop 
weeping by di-^traotitig bis attention with 
it. Jbagroo gave the appellant the gold 
mohur and the appellant mi.'^apprnpriated it. 

The offered is oiear, but it is not an offence 
under section 420, Indian Penal Code, it is one 
under section 405 There was no deception 
in the matter. The appellant asked for the 
gold mohur in ord?r that he might play 
with the child, using the mohur as a 
plaything. There is nothing to show that 
be intended to deceive the complainant 
thereby. He got hold of the gold mohur 
for one purpose and used it for another, 

1 alter the conviction from one under 
section 420 to one under section 406, In 
view of the fsot that the appellant bad 
been convicted six times, I uphold the 
sentence. 

The revised conviction will be under 
section 406/75 of the Indian Penal Code. 
The sentence will stand at seven years* 
rigorous imprisonment, 

Gonviction atered. 


ALLAHABAD HIGH COURT. 

Crimenal Appeal No. 295 of 1919. 

May 3, 1919. 

Preftent: — Mr. Justice Stuart. 

RAGHUBIR KU RMl — Appellant 

versus 

EMPEROR — Re=pondk>t, 

Penal Code (Act XLV of sa. -t'P, 4?0— 

Cheating — Decepfi n, proof of, ohether necextiary — 
Property obtained for one purpose Uf^ed for ciuolher — 
Offence. 

To justify a conviction under section 420 of the 
Penal Code, deception must be proved Where in 
the absence of deception a person obtains ])roperfy 
for one purpose and uses it for atiotbcr, lie is guilty 
of an offence under section 40c>, and not under 
section 4i« , of the Cot.e. 

Cri mmal appeal against the order of 
the Sessions Judge, Azamgarh, dated 
the 17th Febrnary 1919. 

Mr. L. M. Eanerji (Government Pleader), 
for the Crown. 

JUDGMENT. — It is clearly proved that 
the appellant induced the complainant to 
entrust him with a gold mohur. The 
complainant’s little boy was weeping and 
the appellant told him (the complainant 
Jbagroo) to hand him over a gold mohur 


PATNA HIGH COURT, 

CKIillNAL REVialOX N 96 OF 1917, 

April 2',, 19.7. 

Present ; — Mr. Justice Mulliok. 
EQBAL KHAN — Accjsed — PfiriTiONER 




EMPEROR— Opposite Partt. 

Criminal Procedure Code (Act V of IM'8^ sst 190 
10', JP.-,, .O', ■\:H-y~Complaint.-ComphUnant\ 

failure to cxinninc, effect of — Proccas issued to luitnesses 
of complainanl, efert o- — Transfer of rasc^Non cuyni. 
znblc offence — Jurisdiction oj Magistrate to take 
cuyniz'ince on Police rej'ort—Procedure — Sanction to 
pros’cutc Order directing prosecution, legality of^ 
Appeal, uhefher lies. 

A Magi.strate has no jurisdiction to dispose of 

a complaint without examining the couiplaiuant ou 

oath aulccedetit to orderiug an enquiry under 
section Criminal I ro. cdiire Code, nor can this 

primary absence of juristliction be cured byexaniin- 
ing tf.e complaiuant subsequent to the enquiry. rn" 

The fait that a Magistrate before triuisferring 
a comj.laint under section 9 >, t riminal I'rocediuo 
Code, for enquiiy and disposal issues prace‘^see 
upon the wiuie>s-es of tlic complainant, does not 
maronally ali.n* tlie nature of the transfer, nor does 
it alTeet his jurisdiction [p. J7n, col. 2.] 

A duly empowered Magistrate may take coo-nis. 
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aQce of a iiou-co^jauablc offence on a Police leport 
under section ICO (6), Criminal Procedure Code, 
but in that case lie must immediately summou the 
accused. He cannot hold a judicial enquiry under 
section 202, Criminal Procedure Code. [p. 176, col 1.] 

There cannot in the same proceeding be a sanc- 
tion under section 195, Criminal Procedure Code, 
and an order for prosecution under section 476, 
Criminal Procedure Code, [p i76, col. 1.] 

A Sessions Judge has no jurisdiction to deal in 
appeal with an order of a lower Court passed under 
section 476, Criminal Procedure Codc.[p. 175, col. 1.] 

Crimioal revision against the order of tbe 
Sessions Judge, Pnrneah. dated the 24th 
January 1917 affirming that of the 
Deputy Magistrate, Purneah, dated the 
4th Deoember 1916, sanotioning tbe proseon- 
tion of the petitioner under seotion 211, 
Indian Penal Code. 

FACTS appear from the jadgment. 

Mr. Mustafa Kkan^ for the Petitioner. — Tbe 
prooeedinga under seotion 476. Criminal 
Procedure Code, are ulirj v.'res and illegal, 
because the order of tbe Deputy Magis- 
trate sanotioning my proseoation under 
seotion 211, Indian Penal Code, was set 
aside on appeal by tbe Sessions Judge and 
also beoaose there was no order of the Deputy 
Magistrate independent of the order of 
sanotion which was set aside by the Judge. 

Further the Sub-Divisional Officer had 
no jurisdiction to transfer the case, nor had 
the Deputy Magistrate any jurisdiction to 
pass an order sanctioning my prosecution 
because tbe petitioner complainant was 
never examined before the case was trans- 
ferred or before the beginning of tbe enquiry. 
Id fact the complainant was never examined 
at all in any stage. 

The Sub-Divisional Officer before trans- 
ferring tbe case issued summonses to peti- 
tioner’s witnesses, therefore, be only sent 
the case for enquiry. In this view also 
M. Abdul Majid had no jurisdiction to draw 
up proceedings under section 476 because 
he could not dismiss the complaint. 

Mr. Manokar Lall, Assistant Government 
Advocate, for the Crown.— The Sessions 
Judge bad no jurisdiction to bear an appeal 
from an order passed under seotion 476 
of tbe Criminal Procedure Code. There- 
fore the whole order should be ignored 
as if it does not exist. He was under 
tbe mistaken impression that tbe Deputy 
Magistrate had passed an order under 
section 195, Criminal Procedure Code. The 
iJeputy Mugiatrato says: “l aauotiou prosegu- 
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tion of Eqbal Khan uular aeojion 211, 
Indian Penal Code. Draw up proceedings 
accordingly.’* The order is not happily worded, 
but it is clear from a perusal of the proceeding 
which he actually drew up under seotion 
476, Criminal Procedure Code, on the 9fch 
of Deesmber that his original order of 
the 4tb of December was intended to be 
passed nnder section 47^, not under sec- 
tions 195, Criminal Procedure Code M. Abdul 
Majid could not have passed an order 
under seotion 195 because there was no 
application before him of anybody asking 
for sanotion under section 195, Criminal Pro- 
oelure Code. 

Non-examination of the complaioant is 
a mere irregularity; the complainant can 
be examined at tbe time of tbe trial and 
bis non examination has not prejudiced 
him, because all his witnesfd) have been 
eximined and, therefore, he could not have 
improved upon their statements. 

The order of Sub Divisional Offiisr ij 
this; **To M. Abdul Majid, Djpaty Migis- 
trate, for disposal. He will enquire and 
pass final orders on this and connected 
oases, if any.” It is clear, therefore, that M» 
Abdul Majid was competent to dismiss 
the complaint and draw up a proceeding 
under section 476, Criminal Procedure Code, 
as be did. The issuing of processes to 
witnesses is not an regularity at all, and, 
even if it was, it does not affect the matter. 

JUDGMENT.- — Tbe petitioner in this Rule 
lodged an information before the Police 
charging certain persons with committing 
daooity. The Police investigated the charge 
and found it to be false and reported tbe 
matter to the Sub Divisional Magistrate 
of Purneah, requesting that cbe petitioner 
might be prosecuted under seotion 211, 
Indian Penal Code, for preferring a false 
charge. In the meantime tbe petitioner 
lodged a petition bsfors the Sub- Divisional 
Magistrate maintaining that bis information 
to tbe Police was true and asking that 
an enquiry might bs made into the com- 
plaint. The Sub Divisional Magistrate there- 
upon, on tbe 8tb of September 1916, 
directed that the petition should be treated 
as a complaint and should be inquired 
into judicially and on tbe 22nd of Sep- 
tember, ho issued processes upon the peti- 
tioner’s witnesses for an inquiry to be 
bold ou tbe ISth of Oetobjr, Oa th9 
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80th of October, when the witnesses of learned Depnty Magistrate .as an order 
the petitioner were present in Goart, the under section 4f76, Cnminai Procedure Uode, 
Sub-Divisiocal Magistrate transferred the the question that I now have <o determine 
ease to a Deputy Magistrate directing is whether that order was made with juris- 

him to inquire and pass final orders in the case, diction. 

The Deputy Magistrate thereupon made an Now it appears that the petition or 

enquiry, examined the witnesses and finally on complaint, which was nwde to the Sub- 

the 4th of December lyl6, dismissed the peti- Divisional Magistrate by the petitioner 

tioners complaint under section 203, Criminal asking for an enquiry, was transferred 

Procedure Code. He also added the following to the learned Deputy iVIagistrate under 
order: "Enter maliciously false, section 395, section 192. Criminal Procedure Code. 
Indian Penal Code. I sanction prosecution The learned Vakil for the petitioner 
of Eqbal Khan under section 211, Indian contends that the transfer was made under 
Penal Code. Draw up proceedings accordingly.’* section 202, and not under section 192. and 
The petitioner thereupon appealed to the that all that the learned Deputy Magistrate 
Sessions Judge. The prooeedinge of the was competent to do was to make an 
learned Judge are not very intelligible, enquiry and return the papers to the buh- 
but in the result he appears to have Divisional Magistrate; that clearly is 

expunged from the judgment of the learned ccrrecfc. The learned Sub- Divisional 

Deputy Magistrate the following words: “I Magistrate transferred the complaint for 
sanction prosecution of Eqbal Khan under disposal by the Deputy Magistrate and 
section 2U, Indian Penal Code.” If the directed him to pass final orders. I he fact 
learned Judge was under the impression that the learned Sub-Divisional Magistrate 
that the learned Deputy Magistrate had sane issued processes upon the witnesses of 
tioned the prosecution of Eqbal Kban under petitioner does not materially alter the 
section 195, Criminal Procedure Code. nature of the transfer. The issue of prcceea- 
and had also at the same time instituted es was Perhaps premature, but it in 
proceedings under section 476, Criminal no way affected the jurisdiction of the 
Procedure Code, he obviously was in error- Deputy Magistrate to deal with the oom- 

There could not in the same proceeding be Chapter 

a sanction and an order for prosecution The objection, however, to the 

under section 476, Criminal Procedure Code, proceedings of the learned Deputy Magis- 
and the learned Judge’s order directing that trafce is that he omitted to examine the com- 
so far as the sanction was concerned the plamant and that under the terms of section 
judgment of the learned Deputy Magistrate ^202, Criminal Procedure Code, until he did 
should be set aside, seems to have been so examine the complainant, he had no 
totally misconceived. The fact was that jurisdiction whatsoever to dispose of the com- 
the order of the learned Deputy Magistrate plaint. Therefore in the present case, although 
was nothing more or less than an order the learned Deputy Magistrate has made an 
under section 476, Criminal Procedure Code, elaborate enquiry, that enquiry is wholly 
and, therefore, the learned Judge had no without jurisdiction and infruotuous. It 
jurisdiction to deal with it in appeal. The will not avail to seek to cure che defect 
learned Judge was not competent merelj by exammatiou of the complainant at the 
upon the consent of the Government present stage, for jurisdiction founded upon 
Advocate to expunge certain words the examination of the complaint subsequent 
from the order. If the order was one to the enquiry will not cure the primary 
under section 476, Criminal Procedure Code. absence of jurisdiction. It is unfortunate 
the learned Judge had no jurisdiction. If that the proceedings of the learned Deputy 
it was one under section 195, then the Magistrate have to be set aside, but there is 
learned Judge had jurisdiction and in no help for it. 

clear terms should have declared whether Then the learned Deputy Government 
the proceedings against the petitiouer were Advocate urges that although the proceedings 

quashed. The learned Judge’s proceeding, niay not have been strictly in aooordanoe 
however, does not materially aileot the matter with law under the provisions of section 202, 
now before mo« Treating the order of the Criminal Procedure Code, yet the ^ub-Divi* 
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eioDsl Magistrate anti tbrongb him the Deputy 
Magistrate had jariadio'ion to erqoire on 
the footing thatthe&ob-Divisional Magistrate 
may be saidtoha^e taken oognizanoe of the 
Police report under eeoticn HO (6), Criminal 
Procedure Code. 

It is undoubtedly true that a Magistrate 
duly empowered n-ay take oogn'zmce of a 
nonoogn zkble ofe-'oe on a P. hoe jeport 
under section 190 h'. Criminal Procedure 
Code, but in that cane he must immediately 
summon the aooueed, and he cannot under 
the provisions of the Criminal Proofdore 
Code proceed to told a judicial enqurry 
as was done in the present case. The 
proceedings of tte learned Sub Divisional 
Magistrate and the learned Deputy Magis- 
trate clearly indicate that oognisanoe was 
taken of a complaint under section IPO (a) and 
that the transfer was made under section 
192. 

The result, therefore, is that the order 
directing the prosecution of the petitioner 
must be set aside and that the whole proceed* 
ingfi be re-commenced fromthe stage at which 
the petitioner made his oomplnint. The 
Sub D visional Magistrate will examine the 
petitioner on oath as required under the terms 
of section 2u0, Criminal Procedure Code, and 
will then proceed to dispose of the com- 
plaint according to law. If it is still 
found that the complaint is false and that 
the petitioner should be prosecu'ed for 
mjjking a false charge under section 211, 
Indian Penal Code, a proceeding should be 
drawn up as required by section 476, CrimiiiBl 
Procedure Code, and fubmitted to the nearet^t 
First Class Magistrate ns required by that 
section. I ha^e directed the Sub Divisional 
Magistrate to d^nl with the case hiraself. 
because having regard to the extra judicial 
enquiries which the learned Deputy Magis- 
trate has made, it is rot desirable that he 
should again hear the case. 

Ordei accordingly. 

MADRAS HIGH COURT. 

Criminal Revhion Case No. 607 of 1918. 

(Taken dp No 31 of 1916.) 

November 6, 1918. 

Iresfnt-. — Justice Sir William Ayling, 

Ki'., and Mr. Justice Krishnan. 

Jure RATHINAM PILLAI and another 

Accused Nos. 3 and 4. 

Crhniiifil Piorcilurc Code (Act V of «. 63? 


£191S 

»cope of — Want of territorial jurisdiction in Commit* 
tin-j MagtKtrate, ejffect o/^Committal, order Jor, whether 
liable to be quanhed. 

Section h <2 of the Criminal Procedure Code 
does not deal with cases in which the defect in 
the committal order arises from want of territorial 
jurisdiction 

Critnioal revision from an order passed 
by the Court of Session, Tanjore, 

P -^CTS appear from the judgment. 

The Public Prosecutor, for the Crown.— 
The committal is not irregular within the 
meaning of seotion 632, Criminal Procedure 
Code, The Magistrate had power to com- 
mib under section 2D6 aud the defect 
referred to in section 512 is not a de- 
fect a"ising from want of territorial 
jurisdiction; Que^n-Umpress v. Ab^>i Reidi 
(1) and Q teen^Empress v. lames Ingle (2). 

Mr, T. R T enkntarama Sastrif for the 
Accused —It was not within the oompe- 
tancs of the Magistrate to oomnit. He 
had no local jurisdiction to commit and 
the o^se is covered by section 532. 

ORDER. — The S'^ssions Judge of Tanjore 
haT pas-tei an orJer uuder section 632 
of the Cods of Criminal Prooslura quash- 
ing theoommitm-»ut of accused Nos. 3 and 4, 
on the ground that the Committing Magis- 
trate had no local jurisdiction to commit. 
This is not a ground giving a Sessions 
Judge jurisdiction to pass an order under 
section 532 of the Code of Criminal Pro- 
cedure: vide Queen-Empress v. Abbi Reddi 

(1) and Q'^een-Empre*s v, James Ingle 

(2) . There is no question that the Com- 
mitting Magistrate in this case was em- 
powered to commit under section 206 of 
the Code of Criminal Procedure, and we 
agree with the rulings above quoted that 
section 532 does not deal with oases in 
which the defect in the committal order 
arises from want of territorial jurisdiction. 

We set aside the order of the Sessions 
Judge and direct him to accept the com- 
mittal of these accused and dispose of the 
case according to law. 

Order set a6ide» 

M. c. p. 

(1) 17 M. 402; 4 M. L. J. 196; 2 Weir 704; 6 Ind. 
Due. (s s ) 27-1. 

(2; 16 B20J; 8 Ind. Deo. (n. a.) Gil. 
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DAMnSA V » AHDDL SAMAD. 

PRIVY COUNCIL, 

ApPE4L prom the JSr.GPdR JUD.CIAI, CoilMIS. 

rioner's Oodkt. 

February 27, i9l9. 

Preseni:— Vuooont Hildane, Vi^oount 
Cave, Lord Dunedin. S;r John Edge and 

Mr. Amber AH 

DAMCrSA AND ANOTHER— Plaintiffs 

Appellants 

versus 

ABDUL SAMAD and others — D iFENOANTS 

— Respondents 

Civil Procedure Code (Act To/lflOV, s 100- 
Appeal, second— Issue not framed in trial Court or first 
Appellate Court, whether can be decided insecond appeal, 
A Court of secoad appeal is within i.s ri'rUts in 
cases where the appripriato iseuo has not been 
framed but in which there is sufficient evidence on 
the record for deciding that issue, in raising and 
deciding such issue itself [p, 179, col. 2.] 

Appeal from a decree of tr-e Coujt of the 
Judioial Cemmiasioner-, Central Provinoe**, 
daied the 27th June 19 1 8, reversing a decree 
of the District Judge, East Berar, 

PACTS of the case are sufficiently 
stated in their Lordships’ judgment. The 
defendants, by a deed which they alleged 
to be a mortgage by conditional sale, but 
which plaintiffs alleged to be a sale-deed, trans. 
ferred to plaintiffs for Rs. 3,000 certain 
faelds which were worth more. It was agreed 
that plaintiffs should re sell to defendants if 
defendants re paid the Rg. 3,000 on June 27. 
iy09. That day fell on a Sunday. Oa the 
preceding Saturday plaintiffs attended at 
Registrar's office and presented for 
registration a deed re transferring the rields 
to defendants for Rs 3,000, The deed 
was not registered as the money was not 
paid: first defendant attended with the 
money later in the day. but plaintiffs had 
en gone, and on Monday, when the 
defendants were willing to pay, plaintiffs alleg. 
ed the term was past. 

Plaintiffs brought this suit for cancella- 
tion of the (unregistered) sale deed and 
possession The Trial Judge found (U that 
there was no agreement proved to substi- 
tute Monday for Saturday, i2) that the 
rat defendant had been guilty of fraud, 
aving obtained the sale deed without any 
mention of paying. He decreed the suit 
^nd the first Court of Appeal upheld his 
eoision and findings. In second appeal 
0 Judicial Commissioner’s Court held rhat 
0 real question was, who wao rospoasible 

u 


for the non-production of the purchase* 
money: he found this in defendants’ favour 
and dismissed the suit. He held there was 
no evidence of fraud. 

Hence this appeal. 

Messrs. BaGrnyther, K, 0., and Parikh, 
for the Appellants, submitted that the 
powers of a Court of second appeal were 
strictly limited by section 100 of the Code, 
Both the lower Courts have found this is 
an cut and out sale, not a mortgage by 
conditional sale, both Courts have held that 
the eAeoutiou of the dead which we seek 
to set aside was brought about by the 
respondents’ fraud. We have concurrent 
findings cf fact in our favour and the Judi- 
cial Commissioner’s Court had no power to 
disturb them. 

Sir H' Garth, for the Respondents. — It is 
a question of law, not of fact-, whether 
there is evidence to support the finding 
of fraud: there is none. There 13 no evi- 
dence that we bad no intention to pay the 
money. The entries in the Sub Registrar’s 
book are an admission, and as such are 
evidence in our favour. There ought to 
have been a distinct finding, whether the 
Sub-Reg'strar and the appellants did 
not make it impossible for respondents to 
pay. 

The deed by which the fields were trans- 
ferred to plaintiffs was a mortgage by 
conditional sale Time was not of the essence 
of the contract. 

[Their Lordships requested Mr. DeGrnyther 
to confine his reply to two points, (l) 
whether an issue was raised in the trial 
Court and in first appeal as to who was 
responsible for the non payment, (2) whe- 
ther there was any evidence of fraud ] 

Mr. LeQruyther, K. 0. in reply. The 

facts are plait.: the only question is what infer- 
enoes should be drawn from those facta. 
There being no issue fixed as to who was 
responsible for the non-payment, the Judi- 
cial Commissioner could not come to any 
finding on any such issue; all he could 
do, and all this Board can do, is to remit 
the case: fresh facts cannot be fouud in 
second appeal. 

JL'UGMKNT. 

Vi 6 c:)t 7 NT Haluank. — This is an appeal 
from a judgment of the Judioial Commis- 
sioner. Central Provinces, which reversed 
a judgment of the District Court, Amraoti 
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which in its turn affirmed a judgment of 
the Subordinate Judge there. 

The question which arises is whether 
the appellants are entitled to cancellation 
of a sale deed, dated the 2oth June 1909. 
executed by them in favour of the respond- 
ent Abdul Samad, and to pnasession of 
the land to which it relates. Abdul Samad 
was the owner of three Gelds and on the 
27th June 1908 he executed a deed in 
favour of the appellants purporting to be 
a deed of absolute sale of these Gelds for 
Rs, 3,000 (it being the fact that the Gelds 
were of a much greater value). He also 
executed an agreement reciting the sale- 
deed and providing that if purohase-money 
of the same amount be paid for the Gelds 
on the 27th June 1909 the appellants 
should re-sal), but the entire amount was 
to be paid on the dita mentioned, T.ois 
agreement was of the same date as the 
deed of sale. There was also a lease, dated 
two days later, on the 2?t.h June 
nnder which the Grst appellant purported 
to let the Kalda to the firat respondent, in 
the bsnami name of hjs nephew, for a year 
at a rent which would have been equal to 

about 21 per cent, interest on the paroha= 30 - 
money. 

The effect of the transactions referred to 
was that the Grst respondent remained as 
before in possession of the Gelds A year 
later, on the 26th June 1909, which was 
a baturday, he appears to have been desirous 
of then paying the stipulated purchase- 
money of Ri. 3,000. and of obtaining a re- 
conveyance of the property. A sale deed 
was drawn up for signature by him and 
the appellants, and for registration, and he 
paid to the appellants’ agent Re. 723, being 

D® well as 

Rs. 30 laid out for the stamp on the deed. 

Ihe terms of the reconveyance provided 

that the amount of the purohase-money 

was to be received by the appellants from 

the first respondent in the presence of the 

Registering Officer at Kholapur. The deed 

was drawn up on the stamped paper and 

executed by the appellants, who went to 

the R?gi9tration Office and presented the 

document for registration. The Grst re- 

spondent was not there, but his agent was 

with a sum of mousy in bags, out of 

which he paid the Rs. 30 for the regiatra- 
lion foe. Ho then wont to fetch the Grst 


[im 

respondent, taking the money with him. 
After he had gone the appellants waited, 
but only nntil the Sub Registrar left the 
office and went upstairs to his private quar- 
ters in the same house, and then they 
went away. A little later (about 3-30 p. h ) 
the respondent arrived, but was told by 
the Sub- Registrar’s clerk that the deed could 
not then be registered. In the Registrar’s 
minute-book an entry was made to the effect 
that the vendors were present and that 
the deed had been presented for registration, 
but that, as the purobafer was not present 
to pay the amount to the debtors, and as 
the debtors bad not made their statement, 
registration was adjourned until ihe pur- 
chaser should make his appearance, up to 
the 26th October 1909. AVhether this is 
accurate or rot. it appears that the reason 
why the vendors and the Registrar were 
not there when the purchaser arrived a 
littls later was that the Sub-Rsgistrar, feel- 
ing unwell, had gone to hia rooms upstaire, 
30 that there was no one in the office 
when the purchaser arrived. The Sub- 
Registrar's view was apparently that the 
absence of the purchaser and the want of 
a statement from the vendors made it the 
proper course to adjourn registration till 
a later date. The 27tb of June was a 
Sunday, when no business was transacted. 
On the Monday the Grst respondent went 
to the Registry Office, bat the Grst appellant, 
although sent for, refused to attend, taking 
up the ground that the date for the exer- 
cise of the right to re-purchase was past. 
The Grst respondent explained his delay in 
being at the office on the Saturday as due 
to the fact that he had to look for and 
bring with him the lease which was to 
come to an end. 

The question is, whether the appellants 
are entitled to get rid of the sale-deed 
which they executed, and which was regis- 
tered but remained in the condition of an 
escrow, pending payment of the purchase- 
money, on the ground of the failure of the 
respondent Abdul Samad to attend on the 
Saturday afternoon before the Sub-Registrar 
had quitted the office. It appears from the 
evidence that the Sub Registrar quitted the 
office before the usual hour of closing it. 
Witnesses were called on both sides, and 
there is some conflict of testimony. The 
Trial Judge held that no agreement had 
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been proved on tbe part of the appellants 
to aooept tbe money on the 23th instead 
of tbe 276h or the preoedingf Satarday ; 
he also found frand on the part of the 
first respondent, in the form of a deliberate 
intention not to pay on the date specified. 
The Jndge of the first Court of Appeal 
concurred in finding that there was no 
agreement to substitute Monday, the 28tb, 
for Sunday, the 27th, and that th is was 
enough to dispose of the case. On this 
point he oonourred with the T.ial Ju^ge, 
and he also concurred with him in finding 
that there was fraud, the sale-deed being 
obtained to the extent of secnring its 
registration without any intention of paying 
the purchase meney. Oa the second appeal 
to the Court of the Judicial Commissioner 
that learned Judge reversed the decisions 
in the two Courts below, holding that the 
real question wa-; Who was responsible for 
the non production of the purohase-mooey ? 
He held that there was no evidence cn 
which a finding of fraud oonld be based, 
and he expressed the opinion that the 
appellants really went away early on 
Saturday the 26fch from the Registrati^u 
Offise, in order to avoid the arrival of the 
first respondent with hig purchase money. 

It is said that, having regard to the 
terms of section 100 of the Code of Civil 
Procedure, 1908, it was not competent to 
the Judicial Commissioner to interfere with 
the concurrent findings of fact or to entertain 
an appeal on the grounds he did. Their 
Lordships are unable to agree with this 
contention. The view of the Judicial Com- 
missioner was that the first respondent was 
ready and willing to pay the purchase- 
money on the 26th June, and that it was 
due to the action of the Sub- Registrar and 
of the appellants in leaving the offics when 
they did that he was prevented from doing 
so. He was also rightly of opinion that 
in point of law there was no evidence at 
all to support the finding of fraud. It is 
unfortunate that an issue was not framed 
on the real question, which was whether 
the fir8‘ respondent was ready and willing 
to pay the purchase-money on the 25th 
June, and was prevented from doing so by 
the action of the appellants. This question 
is a different one from the question of 
narrovver scope whether there was a new 
agreement come to in sqbstilutioo of the 


28th June for the 27th as the date of 
completion. Their Lordsbios are of opinion 
that the Judicial Commissiouer was within 
his powers in taking the evidence as it 
stands, and coming to the conclusion that 
the real cause of tbe non-completion on the 
Saturday was that the Sub Registrar and 
the appellants left the Registration Offi.38 
before the time at which the first respondent 
went there to complete, and without any 
desire on their part to have him come. 
Their Lordships have scanned ths evidence 
closely and they think, that it warrants 
this conclusion, and that it was within the 
power of the second Coart of Appeal to 
draw it, notwithstanding that the appropriate 
issne bad not bsen framed. The Trial 
Judge and the first Appellate Judge appear 
to have misoonoejved the real question they 
had to try, ani this was first appreciated 
when the Jndicial Commissioner dealt with 
the evidence. 

Two other questions were raised on whioh, 
in tbe view they take, it is anneoessary 
for their Lordships to enter. The one 
relates to the qaestiou whether time was 
of the essence of the contract, and the 
other whether the transaction was not really 
one of mortgage; but the conclusion to 
which they have come makes it sufficient 
for them to say that they see no reason 
for disturbing the judgment appealed from 
and that the appeal ought consequently to 
be dismissed with costs. They will humbly 
advise His Majesty to that effect. 

Appeal dismissed^ 

Solicitor for the Appellants.— Mr. £. 
Dalgado. 

Solicitors for the Respondents. Messrs. 

Watfcins ^ Hunter. 


150MBAY HIGH COURT. 

First Civjl Api-kal No. 174 op 1916, 

August 27, 1918. 

Prei^ent .-—Sir Basil Scott. Kt., Chief 
Justice, and Mr. Justice Shah 
DWARKADAS MOTILAL. and others— 
ObFENPAhTS— A ppellants 


versus 


BAl JUKOHK— PLAiMiFF—K 

Bomhoy W-xtan J.‘:t (r o/‘ IS93), 


fcSPU.ypENT. 

3 . Z’^Banch 
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ifa/uiZ, tenure in— livak badal grant— Death of 
vatandar- Daughter, w/iether entitled to snare. 

A dispute whether an hereditary office in the 
Panch Mahals v'as held on service tenure was 
settled by Government. In announcinjj the 
settlement the Government admitted that the 
grant had been made jhah hadal, u e , without 
the condition of service, and it was found that 
this announcement was made before tlie extension 
to Iho Panch Mahals of the Vatan Amendment 
Act, V of lft86. On the death of the last male 
holder his daughter tiled the present suit for 
a declai'ation that she was entitled to aoiie-fourth 
share of her father’s property. Her suit was 
decreed, and the defendants appealed to the High 
Court contending that the property in suit was all 
'icatnn property: 

Held, that the property in suit avus not service 
to which alone the \Vutau Act applied, and 
that, therefore, the plaintiil’s suit had been rightly 
decreed, [p. 184, col, I.] 

First (appeal from the decision of the 
Additional First Class Subordinate Judge, 
Ahmedabad, in Suit No. 1024of 1913. 

Mr. Goyajee (with him Messrs. Qjkuldas K, 
Parekh ar.d (?, N. Tnakor), for the Appel- 
lants. 

Mr. Jayakar (with bim Mr. M. H. Mehta), 
tor the Respondent. 

JUDGMENT. — This is a suit by the 
plaintiff to obtain a declaration of her right 
to one*fonrth share in the property mentioned 
in the plaint, which she alleges to he 
known as Vania Desai Vatan Property. 
It consists of two villages and part of two 
others, also posaita lands and cash allow- 
ances. Tne plaintiff is the daughter of one 
Lallu Naranji, who died in lb70 leaving 
a widow named Jadav who died on the 
ych January 1912. The plaintiff claims 
as a reversioner of Lallu Naranji. The 
family to which she belongs was entitled 
to loam lands and other property in the 
Panch Mahals. One branch of the family 
was entiiled to property with which we 
are not concerned. The other branch des- 
oonded from one \ alji Raghavji who is 
represented by Sunderji Vaiji and Kuvarji 
V''alji, each of whom had an eight annas 
share in the Inam property of that branch. 
With Kuvarji’s share we are not concerned. 
Sunder ji’s eight annas share descended in 
etiual moieties to Kasanji and Molji. We 
are not concerned with KHsanji's four annas 
share. Mulji had four sons Haiji, Jagubhai, 
Naranji and llapuji, Papuji married Deokuvar 
who represented the collateral branch of the 
Inamdar family, and Bapuji and his children 
have since then enjoyed the income of (he 
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loams appertaining to that branch, and for 
the purpose of this suit it may be taken 
that Bapuji did not participate with bis 
brothers in the enjoyment of the four-annas 
share descended from Mulji Sunderji. Mul- 
ji s grandson Jadhav Raiji having com- 
mitted murder, his oue-anna ehare was 
assigned by the Government of the tims 
to his cousins Lalji Jagubhai and Naranji 
Mulji. Thus Jagubhai and Naranji’s 
families became entiiled to Malji*s four 
annas in eguil shares. The plaintiff claims 
not only a share of her father Lilia Naranji, 
but also a share of her father's cousin 
Nandlal Lalji, and thus makes up her 
claim to one-fourth of the Inam property 
held by Valji’s branch of the family. The 
chief defence is that the plaintiff being a 
female is excluded by the provisions of Act 
V of 18:6 from participating in the in- 
heritance, for the defendants contend that 
the property in suit is all Vatan property. 
The 6r8t important question, therefore, is 
as to the quality of the Inam, is it Jat 
Inam or Service InamP and, secondly, if it 
be held not to be Service Inam, so that 
the plaintiff is not barred by the provisions 
of the Act of 1886, is she entitled to any- 
thing more than the two-annas share of 
her father Lallu Naranji p 

Although the Inams are said to be 700 
years old no Sanad or original grant is 
forthcoming. It is said that there were 
original Sarads bat that they were destroyed 
in a fire in Gjdhra. Wnether that alitga* 
tion 18 true or false, there are no copies 
of any alleged Sanads forthcoming until 
the year 1868. In the year i860 the 
Panch Mahals passed by treaty from the 
Maharaja Scindhia of Gwalicr to the British 
Government, and Major Buckle represeot* 
ing the British Qoveroment was charged 
with the duty of investigating the nature 
of the various holdings in the territory so 
ceded. The result of bis investigation was 
embodied in a report to Government in 
which he reported that the four villages 
in which the plaintiff claims to be entitled 
to share were held on service tenure, 
Government acted upon this report for a 
considerable time. 

In 1872 they made rules for the settle* 
ment of alienated lands and cash allow* 
anoes in the hanob Mahals: the following 
portions of the rules are relevant 
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2. AH lands held by iadividaals as 
personal laaoai, wrifchiufc fcha osadinbo of 
aervioe, the estimated valaa of wbioh has 
been allov^ed for in the exehan^je of territory 
with Hig Highness Ssindhia shall bg oon- 
tinned hereditarily to lineal male heirs in 
male desoent of p3r3ong who were in pog* 
session at the time of the cession of the 
Panoh Mahals or of those whose names are 
found entered in the aoooants or in any 
authen'iedooumeots of His Highness Soindhia 
or in perpetuity as heritable and transfer- 
able property on the payment of two annas 
qnit rent levied in Gujarat under Aot VII 
of 1863, 

5. All lands not fulfilling the oonditions 
laid down in rules 1 to 4 but claims to 
which may have been registered under the 
Notification of the 22nd December 1865, 
may, unless the claim appear to the Settl* 
ing Officer to be so entirely unfounded as 
to warrant resumption (in which o&^e an 
appeal will lie as hereinafter provided), be 
continued subject to the payment of a quit 
rent of from one-fourth to one half of the 
survey assessment in perpetuity as endow- 
ment property in the case of those held 
in trust for religions or charitable institu- 
tions and as heritable and transferable 
property in the case of those held as personal 
Inams. Provided that lands clai aed by 
Hereditary District and Village Officers on 
any other than service tenure shall be 
considered as held on that (enure unless 
they are proved to be held on some other 
^Dure to the satisfaction of the Settling 

N. B. -The case of lands held by Heredi- 
tary District Officers shall be disposed of 
separately. 

B'-^Allowances to Hereditary District 
Ottoers vsill be disposed of separately/’ 

The family to wbioh the parties to this 
Buit belong were known as Vania Desaie, 

6 term Desai implying a hereditary ser- 
vant of the Pargana or District The family 
were offered in settlement under the rules 
the option of paying four annas in the 
rupee of assessment in lieu of aervioe. that 
19, Government offered “to rt-lieve them of 
all liability to perform service and to 
resume ^tha of their serv oe allowances, 
land^ and cash, leaving them the remain- 
ing 4 ths as private property,” The Desais 
Wlined this offer, and on the 9th May 


1879 aivernment by a Resolntion dealared 
that serv.oa had baeti exacted from the 
Da^ais ,n the past, and that Government 
required them to perform fn the future 
all the work of the Katoheri. This 

Rasolntion evoked a petition from the 
Nagar and Bania Dasais of Godhra on 
the 2Ist July 1879 in which they ^om? 
plained that the fouranna settlement 
which had been offered to them was too 
heavy, that their Inams were not held 
for service, and the only work that their 
aucestcrs had done in the past was 
occasionally to advise the Saindhia’s Gov- 
ernment, on which advice they received 
presents. In reply to this petition Gov- 
ernment by a Resolution of the I4th 
November 1881 called upon the Desais 
either to accept or definitely to decline 
the four-anna settlement. On the 23rd 
January 1-82 the Nagar and Bania Desais 
again presented a petition to Government 
and contended that their Icam was Jat 

or personal inam granted for maintenance 
(.Jivak Badal) and not held for service 

As a result of this petition Government 
entirely altered its attitude towards the 
Ddsais. In a Resolution, dated the 8th 
May 1884-, it was announced that the 
Government having reviewed the whole of 
the correspondence on the subject of the 
Vatan emoluments of the Dasais of Gidhra 
was inclined to reconsider the offer of a 
non-aervioe settlement previously made to 
them. Givernment understood that what 
the Desais asked for was a two-anna 
settlement of the nine villages (five being 
Nagar and four Bania Desai villages) 
which were granted to them Jivak Badal 
to be calculated and paid at once on the 
full assessment, of these villages and that 
they assented to a four anna settlement 
of their miscellaneous lands and cash 
allowances. Government observed that the 
title asserted to the nine villages hardly 
brought them under the olass of hereditary 
Inam, but on the other band doubts en- 
tertained as to the nature of the title might 
perhans be admitted to be such as the Sum- 
mary Settlement was intended to remove. The 
Comrai^sinner was directed to report after 

oonsultati.n with the Collector the detailed 

arranueraenta of aetrlement on the terms 

which Government was willing to entertain 
On the Ibth January I588.aSanad wag 
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issaed by Government to the Bania De^ais 
in respeot of the village of Snreli, which 
recited that the village had been found 
to be held as personal Inam without the 
condition of service, and that the holder of 
the village had with a view to its beiog 
continued as private properly agreed to pay 
to Government a fixed quit rent at two 
annas ,n the rupee, and it was thereby 
declared that the village should be con. 
tinned for ever by the British Government 
as the private property of the person who 
should from time to time be its lawful holder 

speoified therein. On 
the 17th March 1888 a Sanad was issued 
to the Bania Desaie in respeot of the 
village of Vinzol purporting to bs in accord, 
ance with the rules of 1872, reciting that 

the village had been found to be held as 
personal Inam without the condition of 
service. It was lo other re.speots identical 
mutatu mutandis, in terms with the Sureli 
Sanad Sanads are not forthcoming for 

Padardi and Kasanpur. Why such Sanads 
have not been produced has not been ex. 

Padardi granted a little before the Sureli 

frt887Thep^u“dt: 

Revenue Code. From that register (column 

11 It appears that the Inam lands in the 
villages of Padardi, Sureli and Vii 7 ,1 
were permanently enfranchised as private 
property. Under this compreheneive del 
cription the period of enjoyment which has 
to be entered in column 11 is sla'ed. ft 
m true as pointed out by the appellants' 
Counsel, that colnmn 4 which is reserved 
for a description of the alienation has In 

ru^wl “^--t Padard- 

-bU .r™ 

a- ® madf. It cannot 
affect the question now under oonsideralicn 

for the fourth column seems to us to be* 
oonoerntd wnh the origin of ih« 

and not with the term and nature of the 
presen enjoyment for the statement of 
which the eleventh oolumr, is provided. In 
the catalogue of Xname for i8fc’4 85. Sureli 

was entered m the category of th« 

vants of the Pargana. In the « 
catalogue Virz.I in 1886 87 was entered 
under servants of the Pargana and in 
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the following year as Watan Inam. Padardi 
for the years 1881-85, 1885 83, 1886-87 was 
entered under servants of the Pargana 
and in 18_88.89 as Permanent Watan Inam, 
1 hese entries may have been in supposed 

proviso to rule 5 of 
is/ 2 . The pasaita lauds are also speoified 
in the Alienation Register under the 
villages to which they appertain and in 
each case the eleventh column describes 

them as permanently enfranchised as private 
property.* 

^ The village of Kasanpur is not mentioned 
in the petition of the Dasaia to Govern, 
ment, but forms part of the plaintiff’s claim 
in this suit. On the other hand the villages 
of JNaraana and Dhandalpnr are mentioned 
in the petition as belonging to the Bania 
Ueeais, bat they are not included in this 
salt. Those villages belonged to Kalianji’s 
branch of the family, and, therefore, 
Wandlal Lalji was not interested in them. 

A hat 18 the explanation of their not 
being iDoInded in the suit. Kasanpur was 
a village in which a four annas share 
belonged to the family for many years, 
and in 1885 86 a farther three annas 
were purchased by (he Bania Desais. 
Ihe village appears to s'and on the same 
footing as regards the quality of its tenure 
as the other villages in queftion in the 
^it.^ For it ^is mentioned in the Alienation 
Register as permanently enfranchised as 
private property” in the same way as the 
villages of Padardi, Snreli and Vinzol aie 
mentioned, and the same Register men. 
tions m the ooluoin relating to Sanads 
the date of the Sanad issued in respeot of 
Kasanpur. which indicates that the eettle- 
ment rf the tenure must have been come 
to at the same time as the settlement 
relating to the other villages. 

The cash allowances undoubtedly fall 
under the category of Deaaigiri Haks or 
cash allowances granted to persons holding 
the title of D^sai. It ia not surprising 
that whatever the settlement arrived at 
18t8, they should be described as 

t ^ ^.1 M VW. » ^ 


in 


^ 9 u’sivutM uo uo^Uiiueu a0 

emoluments of a Watan’ in the Sanad of the 
6 th of April 18S8(bJxhibit 245), which recites 
that the holders of the Watan thereinafter 
set forth and held on service tenure had 
agreed to the annual deduction of four* 
annas in the rupee on the cash emolu* 

nieuts on condition of enjoying the remain* 
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der free from the obligation of servioe and 
the enjoyment of snoh remainder being 
guaranteed to them by Sanad. The Sanad 
then deolares the emolnmenis of this 
Watan shall, as now oonfirmed, be oonticned 
by the Brilisb Government in perpetuity 
without demand of servioe or any further 
deduction therefrom on that account and 
without any objection or question on the 
part of Government as to title, whether 
it shall have accrued in virtue of inherit* 
ance, adoption, transfer or other wisBc’’ 

In the Register of Nemnnks or allowances, 
the holders of the allowances in question 
are described as Watandars of the province 
and the nature of their property "private 
property for ever subject to four annas in 
the rupee.” 

The manner in which the settlement 
recorded in the Government Resolution of 
1884 was worked out has now been stated. 
It was a settlement in perpetuity giving 
to the holders full and complete rights of 
ownership free from service and subject 
only to the reserved quit rent or deduction. 

In terms and in substance it conferred 
upon the Dasais the whole of the Inam 
property, subject as aforesaid, as their 
private property for ever with all incidents 
of inheritance and alienation attaching to 
other private property. 

The Government Resolution of 1S34 was 
before, but the Sanads were granted after, 
the parsing of the Panob Mahals haws 
Act (AotVn of 1880) and the Watan Act 
Amendment Act, V' of 1S83. 

There can be no doubt that whatever 
construction may be placed upon certain 
provisions of the Watan Act relied upon 
by the defendants, the Crown Lands Act, 
1895, compels us to construe the 
Sanads of the Sureli and Vinzol lands 
according to their tenor as confirming the 
villages as the private property of the 
holders subject to payment of qait*rent, 
and where this is the conclusion forced 
upon us by the only Sanads of the lands 
m suit which have been produced, it is 
difficult to come to a different conclusion 
as to the nature of the settlement in so 
far as it relates to the other villages 
referred to in the Governreent Resolution of 
1884 which records the fact of the settle* 
ment. We have in this case to decide a 
dispute between the plaintiff and the defend- 


ants claiming as reversioners of Kandlal 
and Lallu a beneficial interest in the 
loams and Haks. Government is not a 
party, and nothing we now say will affect 
any contentions which may hereafter he 
raised on behalf of Government. Without 
prejudice to any oontention on the part 
of Government, we are unable to come to 
any other conclusion with regard to Kasan- 
pur and the pasaita lands and the cash 
allowances which were confirmed in perpetu- 
ity subject to quit rent or deduction of 
four annas in the rupee according to the 
same Settlement of 1885. At that Settle- 
ment the Government oontention was 
abandoned that the Desais held their 
villages otherwise than for their maintenance 
without obligation of servioe and having 
regard to the Desais’ contention in their 
petitions of 1879 and 1882, the same result 
must have been arrived at with regard 
to the pasaita lands and cash allowances 
regarding which the quantum of quit rent 
or deduo'ion was not in controversy. 

The defendants take up an attitude 
directly opposed to that of their prede- 
cessors, the petitioning D33ais, at a time 
when they successfully contended that their 
Inam lands and Haks were not held for 
service but were their private property. 
In order to defeat the plaintiff the defend- 
ants rely upon the terms of the Walaa 
Act as interpreted in Bai Jadav v. Narsilnl 
(1), contending that that decision show^s 
that the property in suit is and always 
has been held for service and must te 
so held for the future and that for that 
reason the plaintiff as a female is debar- 
red from inheritance by Act V of 188G. 

That decision, however, most not be applied 
to a state of facts different from those 
which were before the Court. The actual 
point decided is correctly stated in the 
first clause of the head-note: “A Vatan 
in Gc/3rat does not cease to be Vatan 
property as defined by section 4 of Bombay 
Act III of 1874, merely beonuse a servise 
commutation settlement has been effected. 
Such a settlement does not change the 
nature of the property simply because service 

not demanded.” 

In 18 the services attached to a Watan 
were dispensed with and a Sanad was 

(l) 20 H 470 ut |>. 47 i; 3 Gonj. L. U. 249. 
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issued in the following terms: *‘The Watan 
as now oonBrmed shall be o^ntinned withont 
demand of service or any ohjeotion or 
question on the part of Government as 
to title to whomsoever shall from time to 
time be the lawful boiler thereof but 
without affecting the rights and interests 
of other parties.’* There was no dispute 
as to existenoe of an hereditary office for 
which services had been exacted and the 
Watan was oon6rmed and continued. 

The facts here are entirely different. 
The existence at any time of an hereditary 
office held on service tenure was disputed 
and Government by the Resolution announc- 
ing the settlement admitted that the grants 
of the villages had been made Jivak Bade), 
which was the contention of the Desais 
as to all the lands and the cash allowances. 
The settlement was in fact arrived at 
before the extension to the Panch Mahals 
of the provisions of the Watan Act but 
such settlements were confirmed by clause 2 
of section- 15 of that Act, assuming that 
the Watan Act would apply. 

We hold, therefore, on the 6rst question 
that the property in suit was not service 
Inam to which the Watan Act applies. 

[^Note — The rest of the judgment is not nmterial 
for this report. — £'<?,] 

Appeal partly allowed. 


ALLAHABAD HIGH COURT. 
Letters Patent Appi-al No. 147 of 1917, 

May 22, 1919. 

Present: — Sir George Knox, Kt., Acting 
Chief Justice, and Juetioe Sir P. C. 

Banerji, Kt. 

PARBHU DAY A L — — Appellant 

versus 

ANANDI DIN and anotber— Depe-ndants 

— RESPONDIiNTS. 

Civil Procedure Code (Act V of «, 47 

Execution of dec'-ee — Sole— Objection allowed — Remedy 
of decree^holder— Separate nuxt, maintainnbtlity of 
Where an objection to a sale in execution of a 
decree ia allowed, tlio decree- holder, if aygrioved 
thereby, has his reni<‘<iy l.y way of appnul and 
second appoal, and if be oinit.s to appeal tho order 
of the <-xecutinjr I'ourt is linal and bitnlinj? iiprui 
the parties SfcM'.n -7 of the x'ivi\ I’roecdiin* (’odo 
foibids the insfit-4ion of a reynlar suit to avoid the 
^oubctjueiicea of auch uu order, [p. ib5, col, 2,'\ 


Appeal sgaioet the order of Mr. Justice ‘ 
Rafiqus dsted the I8th May 1917, under 
section iO, Letters Patent, in Second Appeal 
No. 93 of 1916. 

Mr. A. P. Buhct for the Appelant. 

Mr. Damoder Das, for the Respondents, 

JUDGMENT. — The facta of the case 
out of which this appeal arises are fully 
set forth in the judgment of the learned 
Judge of this Court. The appeal, however, 
may be decided upon another ground, 
which is not the ground upon which the 
suit was decided by the Courts below and 
by the learned Judge of this Court. It 
appears that one Anandi Din executed a 
simple morfgage in favour of the present 
plaintiff Prabhu Dayal. A decree upon that 
simple mortgage was obtained against him 
and the respondent Ajudbia Parshad, who 
had purchased the equity of redemption 
from Anandi Din before the suit was brought. 
Anandi Dili had executed a nsufruotuary 
mortgage in favour of Prabhu Diyal in 
respect of some other property in 1899. In 
execution of the decree upon the simple 
mortgage obtained by Prabhu Dayal, the mort* 
gaged property was sold and as the proceeds 
of the sale proved insufficient to discharge 
the amount of the decree, Prabhu Dayal 
applied for and obtained a decree under Order 
XKXIV, rule 6, of the Code of Civil Proce- 
dure. To the proceedings relating totbat decree 
be bad made Ajudbia Pershad a par'y, but 
the Court refused to make a personal decree 
against him and exempted him from the 
suit. Subsequently Prabhu Dayal attached 
the equity of redemption of Anandi Din in 
respect of the usofruotuary mortgage to which 
we have referred and some other property* 

This equity cf redemption was also included 

in the sale deed executed by Anandi Din 
in favour of Ajudbia Parshad. Ajudbia 
Parshad filed an objection stating that the 
equity of redemption oonld not be sold as 
he had purchased it. The objection was 
allowed by the Court executing the decree 
and the prayer for the sale of the property 
was disallowed. Prabhu Dayal appealed from 
this order under section 47 of the Code of 
Civil Piocedure. The Appellate Court held 
that no appeal lay and accordingly diamisfied 
the appeal, Prabhn Days] did not prefers 
seooiid appeal to this Court but he iiistitoted 
the present suit on the 16th pf Janoaiy 
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1915. The order of . the Court allowingr the 
objeotioTi of Ajadbia Parsbad was dated 
the 12ch of February 19(3 and one of the 
questions whioh was raised in the suit 
in the Court below was, whether the suit 
was time barred. It was held that it was 
barred by the law of limitation. In the 
view whioh we take of the o-iae, we do not 
deem it necessary to consider the question of 
limitation. The proceedings for a decree under 
Order XXXI V. rule 6, were proceedings in the 
suit brought by Frabhu Dayal to enforce 
the simple mortgage executed by Anandi 
Din. As stated above, the suit at that stage 
was dismissed against Ajudhia Pirshad 
and he was exempted. Under the Explana* 
tion to section 47 of the Code of Civil 
Procedure a defendant against whom a suit 
has been dismissed is for the purpo.ses of that 
section a party to the suit, and any qae^* 
tion relating to execution, satisfaction or 
discharge of the decree as between him and the 
decree holder is a question between the parties 
to the suit. Although Ajudhia Parshad bad 
been a party to the suit and had been 
exempted from the personal decree passed 
in the suit, be still continued to be 
a party to tbe suit within the meaning 
of section 47 and bis objection to the sale 
of tbe property, whioh the decree bolder 
Prabbu Dayal sought to sell, was an objeo* 
tion relating to the execution, satisfaction 
or diboharge of the decree. It is true that 
under tbe old Code of Civil Procedure it 
had been held by this Court that a defend* 
ant against whom tbe suit had been 
dismissed bad ceased to be a party to tbe 
suit and that a question relating to execu- 
tion as between the decree-holder and him 
was not a question between the parties to 
the suit. There was a ouHiot of opinion 
on the point between the different H«gh 
Courts and it is manifest that in order to 
put an end to this oontt.ot the Explanation 
to section 47 was inserted in the present 
Code of Civil Procedure. In view of the 
provisions of the section as it stand®, Ajudhia 
Parshad was a party to the suit for tbe 
purposes of section 47 and the questions 
whioh aro'»e between him and the decree holder 
Prabhu Diyal were questi >ds relating to 
the execution, discharge or satisfactioii of 
the decree. Those qu^st.inus ciuld only 
be determined by the C jurfc executing the 
decree and not by separate suit. Ajudhia 


Parshad rightly preferred his objections 
nnder tbe section and chose objections having 
been allowed, the decree Ooider’s remedy 
was to appeal. He did appeal but unforen- 
nately the Appellate Goarc toot an errone- 
ous view of tbe law. Tnat, however, could 
not make any difference. He ougnt to have 
appealed to this Court and obtained a 
decision from this Court on tbe point. He 
did not do so but he instituted a suit 
whioh is forbidden by tbe provisions of 
section 4/. Tbe learned Counsel for the 
appellant has asked us to treat the present 
suit as an appiioacioD for execution and bas 
invoked in aid tbe provisions of suo-sectioa 
2 of the section. Tne answer to cbis con- 
tention is that the matter having been 
already decided by the Court executing the 
decree and the decision of that Oourt 
having now become bnai and binding upon 
tbe parties, the same question cannot ba 
raised in execution. In tois view the suit 
was bound to fail and was ngbtly dismissed. 
We dismiss the appeal witn costs. 

Appeal aismisBed. 


PRIVY COUNCIL. 

Appeal Kao.i tue Madkas Higu Court. 

February 2->, 19l9. 

Present : — Viscount Haldane. VisoOunt Cave 
Lord Dunedin, iSir John Edge and Mr. 

Ameer AH. 

Sri SR rttUJHEHLA RAMA- 

bhadrahaju Bahadur garu and 

OTnEKS — A PPL Loan I S 
versus 

Sri Sri Sri VIKRAMA DEO MAHARA- 
JULU .Vl G \RU, MAH A RAJ A of 
JLY^PORE, A«D orsEHs— 

Re ^POtuE TS. 

Uortijfuje—Property, iohether can sold for arrears 
of interest— Civil Procedure Code (Act V of ignsi 

* ''.^ 1 ' '■^^^—^^pplicabitity Of Code to Scheduled 

D'stricts -Jurisdiction— Objection,iohether can be taken 

in aitpeal. 

Apart from special stipulation, mortga«>’ed lands 
cannot bo sold for p.^yment of inrerest in arrear 
and a mortgagee has no right to demand such a 
[p. -08, col. i j 

On an appeal to the High Court aoHlnot 
order decreeing the sale of lands «omo of whioh 
were situated iii wli.it are known as the . 

Districts, an objection waa taken for the tirart!*^^ 
that the order waa made 'vitliout iuri3dicti..M 
High Uoart, viewing the objeetioa ae relating I, 
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the place of suing, overruled it on the ground that 
under section 21 of the Civil Procedure Code such 
objection could not be taken for the first in 
appeal: 

Held, that as the provisions of the Code under 
■which the order of sale was made did not apply to 
the district in which some of the lands wore situate 
and as the objection was one going to the nullity 
of the order on the ground of want of jurisdiction 
it must, so far as that portion of the lands was 
concerned, prevail, notwithstanding the provisions 
of section 17 of the Code, the word ‘ Courts” in which 
section must be held as moaning Courts to which 
the C.Kle applies, [p. ]8« col. 2; p. 189, col. 1.] 

Appeal from a decree of the Madras, High 
Court, dated the 3rd March 1916. report- 
ed as 34 lud. Cas. 411, effirming that of the 
Subordinate Judge, Vizagapatam. 

FACTS of the case are sufiBoiently stated 
in their Lordships’ judgment and in the 
above head note. The present appeal 
raised two questions: (1) whether the suit 
was premature, (2) whether the objection 
as to the Court’s juriadiotion to order sale 
of properties within the Agency Districts, 
not having been taken in the first Court,* 
was still open. On their Lordships’ con* 
struction of the mortgage deeds the first 
point did not arise. On the second point 
the judgment of the Madras High Court 
(Abdur Rahim and Srinivasa Aiyangari JJ ) 
was as follows: — 

“The other point taken by ihe appel- 
lants .is this: that the Subordinate Judge’s 
Court, Vizagapatam, had no juri.sdiotion 
to grant any relief respecting lands situate 
in the Agency Tracts, as under Act .J- XIV 
of 183!) the operation of the ordinary 
rnles for the administration of civil justice 
ceased to have effect in these tracts, and 
a special machinery with special rules for 
the administration of justice was created. 
Section 17 of the Code, which gives 
jurisdiction to a Court to give relief 
in suits for lands part of which is within 
its jurisdiction and part within (he jurisdin. 
tion of another Court, does not apply 
It is contended that that section applies 
only to oases where both the Courts are 
governed by the Civil Procedure Code. 
This objection was, however, not taken in 
the first Court, nor even in appeal at the 
time when it was filed, but was taken 
long after as a supplemental ground of 
appeal. Mr. Sarma for the respondent 
contends that this is an objection to the 
^plaoe of suing’ within the meaning of 
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section 21 of the Code and we are not, 
therefore, at liberty to give effect to this 
contention even if it is sound. Wo agree 
with Mr, Sarma that we are precluded 
from allowing this objection. Mr, Ramesam 
ooutends that section 21 does not apply 
to this ^ case, bcoanse his objection is not 
to the place of suing’, as big contention 
is, not that the Vizigapktam Court was 
not the proper Court to entertain the 
suit, but only that it cannot give relief 
respecting immoveable properties in the 
Agency Tracts, Section 21 follows sections 
16 to 20 which regulate the place of 
suing; and an examination of those sections 
shows that a contest might arise as to 
the place of suing with reference to 
the cause of action, the residence of the 
defendant or defendants, or the situation 
of property both moveable and immove- 
able, In all cases where objection 

is taken that the Court taking oognizance 
of the suit is not entitled to adjudicate 
upon the claim, whether in whole or in 
part, for want of jurisdiction, it is an 
objection to the place cf saiag. We are, 
therefore, of opinion that this contention 
is not now open to the appellant. We ■ 
have come to this oonolusion the more 
readily, as it is conceded by the learned 
Pleader for the appellants that his clients 
had no mere defence to an aoiion in- 
stituted in the Agency’s Court tlian they 
had to the present suit. The appeal 
must, therefore, be dismissed with costs. 
Time for redemption six months from this 
dale.” 

Sir IV, Oarth, for the Appellants, sub- 
mitted that on the true construction of 
the mortgages the suit, in so far as it 
asked for sale of the mortgaged proper- 
ties, was premature. The High Court 
had rightly held that at its instituticn It 
was premature in respect of principal, 
and they were wrong in aiHrming the 
decree on the strength of events which 
bad^ happened after the issue of the writ. 
Plaintiffs were only entitled to relief 
which had accrued at the date of suit: 
Ei’ane v. Bagshaw (1) and Buys v. Boyal 
F.tchange Assurance Co, (2). 

(1) (1670) 6 Ch. 340; ,39 L. J. Cli. 145; 18 W. B. 
657. 

(2) (1897) 2 Q. li. 136; 66 L. J. Q. B. 534; 77 L. T. 

23; S Asp. M. 0. 294. 
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The case of Ram Batofi Sahu v. Mohint 
Sahu (3), oifced by the High Coart, ia 
wholly different from the present one. 

[ViiCOaNT HiLDANE. — The rule that a 
Coart shoald not regard what happens 
after issue ot writ is primarily a rule for 
oonteniious matters only, not for matters 
of administration.] 

The appellants’ objection as regards the 
sale of property within the Agency Tracis 
should have been allowed. The suit is 
Bled under the Code of Civil Procedure, 
which does not apply to the Agency Dis- 
trict?: vide the Code ilself, section 1 (3), 
and Act XXIV of 1839, The High Court 
was wrong in bolding that the objection 
was to the *'plac9 of suing.” It was an 
objection to the jurisdiction of the Court, 
and could be taken at any stage. Section 
21 of tbe Code does not apply. 

Messrs. Ds Gruyther^ K. 0 , ard Kenworthy 
Blown, for tbe Respondent. — :Tbe suit was 
not premature. On a proper construolion 
of the mortgages the principal was due 
at da(e of suit. Tbe objection as to the 
lands within the Agency Tracts was rightly 
rejected as having been taken too late, 
in substauce it was an objection as to 
tbe place of suing. Reference wa^ made 
to sections 16 and 19 of the Civil Pro- 
cedure Code, lc82, and sections 16 and 
17 of the Cede c£ Civil Procedure, 1903, 

Sir ir. Garth replied. 

JUDGMENT. 

Lo ’• Do^ED:N.— O 1 the 4t'i January 1901 
the appellants, who are Zimindars, borrowed 
from the respondent, the Maharajah of 
Jaipur, 5 tabs of rupees, and in security there- 
of mortgaged certain lands The mortgage 
is in ordinary form providing for payment 
of interest and compound interest, bat con- 
tains the following special clause: — 

These properties are mortgaged and retain- 
ed in our possession. But in case at any 
time any amount remains due out of the 
amount of interest payable on the due dates 
of any two years consecutively, or in case, 
within seven years from this date, the 
entire amount of ptinoipal and interest then 
remaining due be not paid, though the 
interest ia paid according to irstalment^, 
we shall raise no sort of objections to your 
entering on and tfckirg possession of 

(3) OC. L. J. 7Ai 11 C. W. N. 73i. 


the above-mentioned mortgaged properties, 
irrespective of tbe said mortgage term.” 

The term of paymsnt was, therefore, on 
the 4!ih January 1913. By the 4th January 
1911 the borrowers were two years in arrear 
in payment of interest, and were in need of 
further monies. Aocordingly, a second mort- 
gage was granted in July 1911, for the 
said two years of interest and compound 
interest and further monies, amounting in 
all to Rs. 1,20,009. The deed* after reciting 
the various sums, which amount to the 
Hs. l,i0,C03, continues as follows: — 

We shall pay the above principal sum 
of Rs. 1,20,00J and the iuterest accruing 
according to the terms of the deed, in 
full, on the 4fch January 1916. Further, 
though the 4bb January 1913 is the due 
date for the mortgage-deed for Rs. 5,C0,000 
executed on the 4lh Janu ary 1906 in 
your favour by Nos. 1, 2. 3, 4, 5 and 7 among 
us and by late Sri S jmasekhararju Bahadur 
Garu and registered as No. 22 of 1906 
in the Sub Registrar’s Office at Parvatipur. 
you and we have settled now that the due 
date for the said deed should also be the 
4th January 19 6, along with this deed. 
Therefore, by this change, the entire 
terms of the reeistered deed, dated the 
4th January 1900, are deemed to have 
been included io this deed, and we shall 
agree to tbe said terras even regarding the 
discharge of the prino’pal and interest of 
this deed also and be bound by them. 
If, according to the terms nf this deed, 
the interest of each year be not paid 
on tbe respective due da'e, these terras will 
not prevent you from recovering the said 
amount then and there; if you should eo desire 
without waiting for the due date, namely, the 
4:h January 1916.” 

The appellants paid no interest whatever 
afeer tbe date of the second deed, and 
aoiordingly, in July 1913, there being two 
years’ interest ia arrear, the respondent 
brought the present suit for decree for the 
whole sum due and for an order of fale 
of the mortgaged properties. To this action 
the appellants plaJ in defence, first, that 
the mortgage was a usufruct mor.gig© and 
did not authorise sale; and secondly, that 
the aotion was premature, the term of the 
4th January ISlo not having yet arrived. 
The learned Subordinate Judge held that the 
mortgages were simple mortgages, with 
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merely an alternative power of enfeiy into 
po9se«i«ijn, and granted decree and order 
for sale in ordinary form. 

Appeal being taken to the High Court 
of Madrao, that Court afla^’med the view 
that the mortgages were eimple mortgages* 
They further held that the sale of the 
lands for prinoipsl was premature at the 
date of the decree of the Subordinate Judge, 
but in respect that by the time the case 
was before them the term of the 4th January 
1916 had been passed and no payment 
had been made, they allowed the decree of the 
Subordinate Judge to stand. 

Appeal being taken to this Board, the 
apoellants urged that, inasmuch as the Appeal 
Court had held that the sale was preraa- 
tore in respect of the prioeipal and only' 
good for the interest, it was not per- 
missible for them to enlarge the suit as 
laid because at the time they came to deal 
with the appeal a decree for the principal 
on a new suit would have been competent, 
to which the respondent replied that, as 
the proceeding was entirely executory, it was 
proper for the Appellate <^ourt to pro* 
nounce a decree which would regulate the 
true rights of parties as they stood at the 
time when the final judgment o'%me to be 
pronounced. 

The first question, however, which arises, 
and which if settled one way renders any 
further discussion unnecessary, is whether, 
in view of the terms of the second mort- 
gage, the suit raised in July 1918 for 
the whole sums due was or was not pre- 
mature. This question depends on the 
meaning of the clause: — 

“if according to the terms of this deed, 
the interest of each year be not paid on 
the respective due date, these terms will 
not prevent you from recovering the said 
amount then and there, if you should so 
desire, without waiting for rhe due date, 
namely, the 4th January 1916.” 

It is settled that, apart from special 
stipulation, there is no right to demand a 
halo of mortgaged lands for payment of 
interest in arrear. The learned Judges of 
the High Court thought that “the said 
amount” meant interest alone, and that 
the clause received meaning as giving the 
right of sale for in^e^e^b. Their Lordships 
do not think that that is the meaning of 
tlie clause. It was a most natural thing 
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that, as njfc’naghad baea ever paid by the 
borrowers, the lender, on being asked to 
allow the surplus interest to b scorns princi- 
pal in a new mortgage, and to postpone 
the term of the old mortgage, should 
stipulate that, if this non payment of any* 
thing should continue, be might be done 
with the whole matter and call everything 
up. Bosides, a power to enter into posses- 
sion, if interest was not paid, had already 
been given, for all the terms of the first 
mortgage are incorporated in the second. 
It seems, therefore, antecedently much 
more probable that the meaning of the 
clause, if ambiguously expressed, should be 
to give the power of recalling the pro- 
longation of the term than to give a mere 
power of sale for interest, which would 
avail little. This view would lead to an 
affirmance of the deores, though on different 
grounds. 

There is, however, anobhar point. Some 
of the lands of which sale had been 
decreed are situate in what are known 
as the Agency Districts. Now the suit 
is raised in terms of the Code of Civil 
Procedure, 190o. By section 1 (3) the 
Code is, with the exceptiou of certain 
sections not here in point, excluded from 
the Scheduled Districts, and by Act XXIV 
of 1639 the district in which the lands 
above referred to are situate was scheduled. 
The learned Judges of the Court of Appeal 
thought that the matter was met by section 
21 of the Code, which provides that 
no objection as to the place of suing 
shall be allowed by any Appellate Court 
unless the objoction was taken in the 
Court of first instance, which in this 
case had admittedly not been done. Their 
Lordships cannot agree with this view. 
This is not au objection as to the place 
of suing; it is an objection going to the 
nullity of the order on the ground of want 
of jurisdiction. The order for sale is made 
under sections of the Code of Civil Proce* 
dure which the Code itself says are not to 
apply to the scheduled district. 

The learned Counsel for the respondent 
songht to justify the decree in respect 
of the terms of section 17, which provides 
that: — . 

Where a suit is to obtain relief respecting, 
or enmpensation for wrong to, immoveable 
property situate within the jurisdiction of 
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different Ooarts, the suit may ba instituted in 
any Court within the iooal limits of whose 
iarisdiotion ariy portion of the property is 
situafe.” 

Their Lordships think that “Courts” here 
must be held as meaning Courts to which 
the Code applies, and that, therefore, no help 
is to be claimed from this section 

Their Lordships think, therefor?, that 
the decree pronounced by the High Court 
most be varied by deleting the order for 
sale 60 far as applicable to the lands 
situate within the Agency Districts. This 
will be, of course, without prejudice to the 
respondent’s right to apply in the Agency 
Court for an order for sale of those lands. 

This variation is insuffisient in their 
Lordships' opinion to deprive the respondent 
of any portion of his costs here or in the 
Courts below. Their Lordships will humbly 
advise his Majesty accordingly. 

Decree varied. 

Solicitor for the Appellants Mr. Douglas 
Grant, 

Solicitors for the Respondent : — Messrs. T, 
L, Wilson kV Co, 


PATNA HIGH COURT, 

Second Civil Appeal No. y9 or 1918 

AND 

CiViL Revision No 830 ok 1917. 

February 20, 19l9. 

}'t€sent: — Mr. Justice MnlHok and Mr. 

Justice Jwala Prasad. 

NAURANG ram SAHU-Plaintikk— 

Appei.lant 

versus 

UHAKHORI MANDAR — Dbfendant — 

RBSPONOEr T, 

^ Civil Procedure Code > Act V of I908>, *•. J16, U, 

IX, r. 0 XVll, rr 5?, 3- Suit dismissed or decreed 
— Duty oi Court to specify prevision of laiv applicable 
• Dismissal /or default— Appeal, second, vhetherlies 
— Revision — Jurisdiction, failure to exercise, uhai 
amounts to — Qovtrnment of India. Act, I9i5 (5^*6 
Qeo. V, C. 61), s. 107' Right of fair trial, denial 
of — Remedy. 

Plaintiff obtained two adjournments for tlie 
purpose of amending his plaint. Ho applied for a 
third adjournment but this was refused and the 
Court passed the following order: — ‘ stops taken. 
Suit dismissed for default”. The plaintiff then applied 
to have the suit restored, but the Court dct lined 
to do so. The District • udge declined to intorfero 
on^ the ground that no appeal lay to liim. .Against 
this order the plaintiff filed a second a) peal m the 
High Court, and also invoked tlic aid of that Court 
On the revision side; 
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Held, (1) that a second appeal did not lie; [o. I go, 
col. 1 J 

< 2 • that as the order dismissing the suit did not iu- 
dicate whether or not the conditions necessary for the 
exercise of the Court’s powers under rule ' of Order 
XVII of the ' ivil Procedure Code were present, the 
order was bad in law: [p 19 , col 2: p 191, col «.] 

1 3) that upon the Court expressing its unwilling, 
ness to grant a further adjournment, it was open to 
the plaintiff to continue the suit upon the plaint 
without amendment and it was the duty of the 
Cou-t in that case to proceed at once to frame issues 
and to continue the trial [p IhO, col. 2 ] 

A Court which dismisses or decrees a suit under 
the provisions of Order IX or Order XVII of the 
Civil Procedure Code has a duty cast on it by the 
law to specify clearly under what provision of the 
law it has acted, [p U O, col. i?.] 

An order of dismissal by a Court made without 
applying its mind to any provision of the law 
amounts not only to a refusal to exercise jurisdiction 
to which section n,*) of tlio Civil Procedure f ode 
would be applicable, but it is also a denial of the 
right of fair trial contemplated bv the Government 
of India Act, 1915, [p ibi, col. 1.] 

Appeal from a decision of the District 
Judge, Bhagalpur, dated the 2nd August 1917 
confirming that of the Subordinate Judge,’ 
Bhagalpur, dated the 16th April 1917. * 

Messrs. Qanesh Dutt Singh and Jalgohind 
Prasad Sinho, for the Appellant. 

Messrs. Lalit Mohan Ghosh and Banarsi 
Prasad JhttnjhunwaJa, for the Respondent 

JUDGMENT. 

Mdllick, J. — The facts giving rise to 
this appeal and application for revision 
before us are as follows:— On the 18lh 
of December 1916 the plaint ff filed a mort- 
gage soil against the defendants On the 
3rd of January suiiimons was issued fixing 
the 6th of February J917 for hearing. 
On the 6th of February 1917 time was 
allowed till the 2dth of February 19i7 for 
settlement of issues, and the second party 
defendants were directed to file their de- 
fence before that date. On the 7th of 
March 1917 the seoord party defendants 
filed their written statement, and the 
20th of March 1917 was fixed for settle- 
ment. of issues. On the 7th of March 
1917 the plaintiff made an application for 
the amendment of the plaint. He said 
that the three defendants who bad been 
described by him as adults were in fact 
minors, and he prayed for permission to 
amend the plaint by making an emry to 
this effect, and moved the Ocurt for time 
to appoint a guardian ad Utem in respect of 
these minors. On the 20th of March tim© 
was given to the plaintiff to get the plaint 
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amende^. On the 4fch and 10th of April 
further time was given for the same pur« 
pose. On the 16th of April the plaintiff 
again applied for time, but the Court re- 
fused to grant his prayer. Thereopon the 
Court recorded the following order: — 

'.No step taken for prosecution, the suit is 
dismissed thereon,” 

Against that order the plaintiff filed an 
application on the 20tb of April asking 
that the suit be restored. On the 5th of 
May the Court, having examined the plaint- 
iff, was of opinion that no reason bad been 
given for the plaintiff’s absence from Court 
on the 16th of April and be declined to 
restore the case. The plaintiff thereupon 
filed an appeal to the District Judge against 
the order dismissing the suit as well as 
against the order refusing to restore it. 
The District Judge held that no appeal lay 
to him, and he, therefore, declined to inter- 
fere. Against that order of the District 
Judge the plaintiff files Second Appeal No. 
y9 of 1918 to us. He has also an appli- 
cation for revision, which is No. 3i?0 of 1917. 

Now, it is admitted that no second appeal 
lies, and, therefore, so far as A ppeal No. 9 9 of 
1318 is concerned, it must bs dismissed with 
costs; but with regard to the application 
for revision the matter stands differently. 

It appears that under Order XVll of the 
Code of Civil Procedure the Court had 
power to proceed under rules 2 and 3 for 
the disposal of the suit. As the plaintiff 
had failed to amend the plaint the Court, 
notwithstanding bis default, had jurisdiction 
to proceed to decide the suit forthwith. 
That the Court did not do. The order re- 
cording that the suit is dismissed is not a 
decision of the suit. Then the question is 
whether the Court acted under rule 2. 
It is contended by the learned Vakil for 
the opposite party that the Court has 
acted under that rule, read with Order 
IX, and that it has in fact dismisEed the 
suit under the provisions of rule 3 of this 
latter Order. Now it is quite olear that 
the Court did not act within the terms of 
that Order. It is only when neither party 
appears when the suit is called on for bear- 
ing that the Court may make an order 
that the suit be dismissed. What is there 
in this case to show that the plaintiff 
did not appear}^ It is admitted that the 
defendant did not appear, but from the 


fact that the plaintiff’s Pleader asked for 
further adjournment for the purpose of 
amending the plaint it would seem that 
he certainly was present in Gourl; bat then 
it is argued that mere presence in Court 
is not sufficient, there mu.st be some act 
or intention to actively prosecute the suit. 
That is certainly true, but the Subordinate 
Judge has not given us any indication that 
the plaintiff’s Pleader was not anxious to 
prosecute the suit. The Subordinate Judge 
has used a formula which does not indicate 
whether or not the conditions necessary 
for the exercise of powers under rule 3 
were present. The expression “no step taken 
for prosecution” does not satisfy us that the 
plaintiff’s Pleader was not present for the 
purpose of continuing the suit if the Court 
chose to continue the trial. As a matter 
of fact it was not neosssary for the Pleader 
to do any cot at that stage, because even 
though the Court was unwilling to grant 
an adjournment for the purpose of amend- 
ing the (Uint, ib was open to the plaintiff 
to ooctinue the suit upon the plaint with- 
out amendment, and it was the duty of the 
Court in that case to frame issues for the 
purpose of the (rial. We fail to see why the 
Court, although it had declined to give any 
adjournment, did not proceed there and then 
to frame issues and to ooncinue the bear- 
ing. It is not for the petitioner before os 
to satisfy us by an affidavit or otherwise 
that be did in fact make such a request to 
the Court. It is sufficient if the order it- 
self fails to show that the ingredients 
necessary for the exercise of the powers 
uoder rule 3 were not present. That duty 
is in every oaKe cast upon the Court which 
makes the order, and it is for this reaeon 
that it is particularly necessary when suits 
are dismissed or decreed under the provi* 
sioDS of Order IX or Order XVJT, that the 
Court should be astute to state under wbat 
provision of law it has acted, otherwise 
there is the greatest oonfosion caused when 
applications are made to this Court either 
by way of appeal or revision of the 
order. Therefore in this case we are not 
satisfied that the plaintiff failed to appear 
within the meaning of Order IX, and that 
being so, the Court acted without auy au- 
thority in law for the dismissal of the suit, 

It is contended that the Court bad jurisdic- 
tion to dismiss the suit even if it hftd 
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made an error in law. That is no doubt 
oorreot, bat what the Court here appears 
to have done is to pass an order of dis* 
missal withoot applying its mind to any 
provision of law at all. That amoants to 
a refasal to exeroise jarisdiotion, in other 
words, a refnsal to do his duty, and, there- 
fore, aeotion 115 of the Coda of Civil Pro- 
osdare would be appHoable. In any event 
this is eminently a oase under eeotion 107 
of the Government of India Aot because 
there has been a denial of the right of 
fair trial. It was the Court*a duty to go 
on, if the parties so wished, with the 
trial, from the stage which it bad reached 
on the 16fch of April, and the refasal to do 
80 is a matter which can be cured by the 
exercise of our powers of superintendence. 
Therefor?, the result is that the order of 
dismissal will ha sst aside and ths Court 
will bs directed to procosd with the trial 
from the stage at which it was on the 
16th of April lyl7. The petition will be 
allowed. 

JwiLx Pkasad, J. — The plaintiff's suit 
WAS for the enforcement of a mortgage 
executed in bis favonr by defendants Srst 
party. The defendants 6rst party did not 
appear in the suit. On the 7th March 
the defendants second party filed their 
written statement, and the oase was fixed for 
the 20th March for settlement of issues. 
It appeared from the written statement that 
some of the defendants second party were 
minors, and the plaintiff applied for leave 
to amend the plaint by describing them to 
be minors and for the appointment of their 
guardian ad litem under Order XXXII of 
the Code, The plaintiff, however, failed to 
amend the plaint in spite of his having 
taken repeated adjournTnents. On the 16th 
of April 1917 the Court refused to allow 
further time for amendment and passed the 
following order; — 

No steps taken. Suit dismissed for 
default.” 

This is clearly not a proper disposal of the 
suit, and tbe Court has failed in its duty to try 
the suit. Under Order XVII,' rule 3, the 
Court, after refusing time to tbe plaintiff to 
amend tbe plaint, was required to ''proceed to 
decide the suit forthwith,” The only effect 
of the plaintiff’s failure to amend the 
plaint by describing some of the defend- 
ants as .minora was that the said defend- 


ants were deleted from the snit as if no 
action was laid against them. There 
were besides the said minors the defendants 
first party, mortgagors who had not appear- 
ed in tbe snit and some of the major 
defendants second party, who had already 
filed their written statements. The obvious 
duty of the Court, therefore, was to proceed 
to try the suit and decide it on the merits 
as against these defendanfs, and as some 
of the defendants had already filed written 
statements, the first thing that the Court 
had to do was to frame issues in the 
oase and to continue the suit. From the 
order-sheet it does not appear that tbe 
plaintiff, after his application for time to 
amend the plaint was refused, absented 
himself from the Court, and declined to 
go on with the suit, nor does it appear 
that the plaintiff was required at that 
stage by the Court to take any step 
in the suit which be failed to do. It 
seems to me that the Ccurt did not apply 
its mind at all to decide the suit 
80 far as the defendants first party or those 
of the defendants second party who had 
filed written statements are ocnoerned. 
In this view the Court failed to exeroiss 
the jurisdiction that was vested in it 
by law to try the suit. I, therefore, agree 
with the order proposed by my learned 
brother. 

Appeal dismiesed; 

Application allowed. 


UL UH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 132 op 191S. 
December 16, 1918. 
Pre5?n(;_Mr. Stuart, J. C. 

DUL ARE— Plaintiff — Appellant 

versus 

IBRAHIM AND OTHEBS — Defendant.s— 

Respondents. 

Where ail unauthorisca uttuchmeiit is made and 
ihe property attaoJiea is suhse.pieutly rcmovP.l . 
a third party without the kuowlod^»’e and •\ % 

.bo nil, of .bo person ,vbo bas mSclo tbo aCl.' 
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lueni, c pexFon removing tbo property is ncvertlie- 
Icss liable in damages to the owner of the property. 

Appeal agfsiDst the decree of the Oistnot 
Judge. Sitapor, dated the 3rd Jannary 1918, 
reversirg that of the Sabordinate Jadge, 
Kheri, dated the l7th September 1917. 

Mr. Girya ^aran Lai, for the Appel- 
lant. 

Mr. Abdul Rauf, for Respoudenta Nos. 1 
to 3. 

JUDGMENT. — The learned Distriot Judge 
did not consider the decision in Gomu Afa^ae^ 
Patil V QokaJdas Kkimji (1) and a sabsegueut 
dfoieion in hishambhar :>iath v, Goddar (2a 
I n those deoibions it was clearly laid down 
that where an nnaatbcrised attachment was 
made and the property attached was enb* 
aeqaently removed by a third party, with- 
out the knowledge and against the will of the 
person who made the nnlawfol attachment, the 
former is nevertheless liable in damages to the 
owner of the property. The Bombay decision 
was not arrived at hastily or without 
consideration. It is based upon arguments 
which were found acceptable both in England 
and in India in previous oases and arguments 
which I find unanswerable. I, therefore, on 
the authority of those decisions, which I 
accept as laying down the correct view of 
the law, allow this appeal. 1 set aside the 
decision of the learned Distriot Judge 
and restore the decision of the learned Sub- 
ordinate Judge. The opposite side will pay 
their own costs and those of the appellant 
in all Courts. 

Appeal allowed, 

(1)3 B. 74; 2 IjiJ. Dec. (n. 8.) 4U. 

(2J 6 Ind. Ckis. 78‘J; 6 A. L. J. 92. 


ALLAHABAD HIGH COURT. 
Fikst Ai'feal from Orper No. 1&4 

CF 1918. 

February 25, 1919. 

Present', — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rifiqae. 
JUGaL KISHORE and another — • 

Appellant;? 

versus 


A mortgagee of the property of an insolvent is 
not a person proving in the bankrupt’s estate- 

mortgaged prope.ty his 
principal and interest at the contractual rate up to 
elate of paym<?nt and costs. 

Fir_-t appeal from an order of the Dis- 
triot Jadgei Jh^DSi. 


Mr. Pearey Lai Banerji, for the Appellants. 

Mr. i-ra5ai Ghosh, for the Respond- 
ent. 


JUDGMENT. This appeal arises out of 
ins-dvenoy proceedings. The appellants are 
mor gagees of the property of the insolvent. 
1 he mortgaged property has been taken posses- 
810 D of by the Reoeivtr and sold. The 
Court below thought that the mortgagee 
■was only entitled to interest at the con- 
tractual rate up to date of the insolveucy. 
In our judgment the Court below was 
guite wrong. The mortgagee, according to 
law, is clearly entitled to receive out of 
the proceeds of the sale of the mortgaged 
property his principal, interest and costs. 
He is entitled to receive interest up to the 
date of payment, A mortgagee as mort- 
gagee is not a person proving in the bank- 
rupt 8 estate, he is a secured creditor and 
entitled to look to his aeoarity to realise 
the amount of the debt secured thereon. 
We do not think that the oases cited by 
the learned Distriot Jndge have any bearing 
on the question involved in this appeal. 
We allow the appeal, modify the order of 
the Court below by directing that the mort- 
gagees, appellants here, must be paid the 
principal and interest (the latter calculated 
up to the date of payment at the contractual 
rate mentioned in the mortgage). As the 
mortgagee has bad to appeal here, we think 
that to this sum should be added the costs 
of the appeal necessarily incurred in the 
Court below. These sums also should come 
out of the proceeds of the sale of the mort- 
gaged property. As stated above, the 
appellants will have their costs in this 
Court. 


Appeal allowed* 


HANKIxM CHANDRA — RESPONDKNr. 

Vroriiicial Jnnolvcncij Act (HI of 190 iV, 31, 
32 — — Moriijtnjcc, poxifiijn, of — Interest, 

whether yuiiable up to of poymcni. 
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BOMBAY HIGH COURT. 

Criminal Application for Revision No. 218 

OF 1918. 

October 1, 1918. 

Present: — Mr. Jastioe Heaton and Mr. Justice 

Hayward. 

Eaji GULAM MAHOMED AZAM— 

Accused — Applicant 

versus 

EMPEROR — Respondem. 

Penal Code {Act XLV of 1860>, s. 339 — Wrongful 
restraint— Landlord and tenant — Tenant holding over, 
^sition of — Landlord ’preventing tenant from entering 
premises — Offence — Specific Relief Act (/ of 1877), s. 9. 

A tenant holding over has a position recognised 
by the law and ba% a right to retain possession of 
the premises he occupies oven against the landlord 
himself until dispossessed in due course of law. [p. 
194, col. 1; p 196, col. 1.] 

Theiefore, where a landlord blocked up the 
entrance to a tenant’s rooms who was holding over 
and thus prevented him from entering the rooms: 

Held, that the landlord was guilty of wrongful 
restraint, [p. 194, col. 1.] 

CrimiDal application for revision from con* 
viotion and sentence passed by the Chief 
Presidency Magistrate, Bombay. 

Messrs. Slrangman and Velinkar, instructed 
by Messrs. Fayne ^ Co., for the Applicant. 

Mr. Setalvad (with him Mr. N. K. Mehta, 
for Mr. 0. N. Thakor), for the Complainant. 

Mr. 8, S. Patkur, Government Pleader, 
(with him Mr. E. F. Nicholson, Public Pro- 
secutor), for the Crown. 

JUDGMENT. 

Heaton, J — The accused, a landlord, has 
been found guilty of abetting the offence of 
wrongful restraint in that be caused the 
door of complainant’s room which opened 
outward, to be blocked up. By so doing 
he prevented complainant from entering bis 
room by the ordinary door, that is, he 
prevented him from going in a direction 
in which it is said he had a right to go. 
If the facts and if the rights of the com- 
plainant are as stated and implied in this 
brief statement, then the conviction is cor- 
rect. 

The case is not one of the kind that 
usually invites our consideration in revision. 
The Magistrate was quite competent to 
ascertain the facts and to make the required 
inferences from them. 1 do not propose, 
therefore, to say more on that aspect of 
the case. 

But owing to the circumstances that the 
accused is a Bombay landlord and the 

13 


complainant bad been one of his tenants 
and still remained in occupation of one of 
the rooms in the landlord’s premises, the 
discussion has touched points of some general 
importance. As these points are relevant 
to the case something ought to be said about 
them. 

By the 1st March at latest the complain- 
ant bad ceased to be a real tenant of the 
accused and though be remained in occupa- 
tion of the room he had formerly rented, 
the complainant did so against the wish 
of the landlord. He was what is termed 
a tenant holding over. He was this peculiar 
product of the law of landlord and tenant 
on the Ist May when he found himself 
barred from entering bis room by the usual 
way. 

Had he a right to enter the room by 
that way? If he had, the conviction of the 
accused is correct, if he had not, that 
conviction is bad. This, therefore, is the 
queetiDn to be solved Had the case 
arisen in England, the answer would ap- 
parently be that the tenant had not a 
right to enter the room. That seems to 
me to follow from the oass of Jones v. Foley 
(1). The law in this country is, however, 
different. It is true that the landlord 
was entitled to possession of the room; that 
the complainant was not strictly entitled 
to if; and that in oesupying the room he 
was not acting as of right, was indeed 
defying the legal rights of the landlord. 
How then can the complainant be said to 
have a right to enter the room when 
fundamentally as between landlord and 
tenant he had not suoh a right? Is it 
nob equivalent to saying that he has a 
right to do wrong? This view of the 
case would have prevailed with me were 
it not for the curious, and it may be 
highly beneficial, embellishiuent of the 
relations of landlord and tenant introduced 
by .section 9 of the Specific Relief Act. 
Under that provision of the law a tenant 
holding over, who is dispossessed by any one 
other than his landlord, can bring a 
summary suit and be restored to possession. 
That is natural enough, for whatever his 
immediate position the tenant acquired 
possession legally and should nob be dis. 

(1 ) ( lH:n ) l (^. ii. 7.30; G) L. J. g. li . 4g t; Gi L T 
.39 \V. |{. .55 .T, [>. 521. ' ‘ 
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possessed with impooily by one who has 
DO right whatever to pcssesaion. Bat by the 
ease of Rvdrappa v. Narsingrco (2), the very 
simple position above described has been im* 
posed upon the landlord and tenant them* 
selves, when the former disposeesses his tenant 
bolding over, otherwise than in due course 
of law. This shows that the tenant holding 
over has a position recognised by the law 
and that he has a right to retain posses- 
sion of the premises he occupies even against 
the landlord himself, until dispossessed in 
course of law. That being so, the complain- 
ant, undoubtedly, had a right to enter the 
room. 

It was urged that in the Town and 
Island of Bombay the English law is in 
force unless modified by Acts of the Indian 
Legislature. Assuming this to be so, yet 
the English law is in this matter modified 
or rather euyersedtd by the Transfer of 
Property Act. section 9 of the Specific 
Belief Act and other enaotmenfs. The 
modern law is not, as I think, the Eng- 
lish law modified merely in the sense that 
a single exception is grafted on to it. An 
Indian law is enacted and is so complete 
that for the basic principle of the law of 
landlord and tenant in India we must 
look to and see what is implied in the 
Indian Acts and not the English law. 

Undoubtedly, therefore, in my view of 
the case, the oonviolion is correct. The 
landlord was, however, severely provoked; 
his tenant was contumacious. So the 
penalty imposed was negligible to a man 
in what we are informed is the position 
of the accused. That was, I think, right 
in this case. 

I would discharge the Rule. 

Hatward, J. — I concur, I think it has 
been eafabliehed that the complainant’s 
tenancy on monthly rent was extended at 
most to the end of February 1918, There- 
after he was holding over and no more 
than a tenant at sufferance, liable for use 
and occupation of the room to hia landlord, 
the 1st accused. It must also, in my 
opinion, be held as established that the 
landlord, the let accused, did, with a view 
to secure possesainn, direct the Miatry, the 
2nd aoou^ed, to block up the door of the 
room in the course lof the lalterations 

(2) 2d B,2\Si 7 Umn, h. K. U. 
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ordered to be made to the buildings to- 
wards the end of April 1918. The object 
was obviously to ' eject the tenant at 
sufferance and to put in the other tenant 
at a higher rent, the photographer, without 
having to have recourse to the unoerlain 
process of an ejectment suit in face of the 
recently introduced' Bombay Rent Act, II 
of 1918, 

The question, therefore, for ns to decide 
is whether the action of the Ist accused, 
coupled with that of the 2od accused, did or 
did not amount to restraining the tenant at 
sufferance from proceeding in a direction 
in which be bad a right to proceed within 
the meaning of sections' 339 and 3ll of 
the Indian Penal Code. 

It has been argued upon this question 
that the tenant at sufferance was a mere 
trespasser and had no right whatever 
to proceed to (he room, and in support 
of this argument a case was quoted in 
wbioh a landlady was held entitled in 
somewhat similar oircumstanoes in England 
to remove the roof of the house of her 
tenant, the case of Jones v. Foley ( 0 - It 
has also been pointed out that a landlord 
might in such oircumstanoes himself take 
possession of his property in England, 
provided he did not use force and so 
infringe the Statutes passed against forcible 
entry referred to in the note to paragraph 
1073 of the 18th Volume of Halsbury’s Laws 
of England. It has been urged that the same 
law has application in this country on the 
authority of the case of Bandu v. Naba (3), 

in which it was held that such dispossession 
by the owner was valid, though it was there 
significantly added '’subject to the provisions 
of section 9 of the Specific Relief Act." 
Reference was also made to the case of 
Kantheppa Baddi v. Sheshappa (4), where 
it was held that the possession of a 
tenant at sufferance was wrongful within 
the meaning of the Indian Limitation 

Act. 

It was, however, argued in reply that 
the tenant at sufferance was not a mere 
trespasser without any right whatever 
to possession and it was pointed out that 

he could bring a suit for possession against 

any other person who was nothing nior6 

(3) IR B. 238 at p. 241; 8 Ind. Dec. (n. s.) 161. 

(4) 22 B. 898 at p. 898; 11 Ind, Deo. (n, s.) 1178* 
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than a mere trespasser even in England 
aooording to the 2Dd olanse of paragraph 
904 of the 16th Volntne of Hal8bury*8 
Laws of England. It was admitted that 
a person who was nothing more than a 
mere trespasser oonld not even in this 
oonntry sne to recover possession on being 
dispossessed tinder section 9 of the SpeoiGo 
Belief Aot, acoordiog to the case of 
Amitudin v. Mahamai Jamal (5). But it 
was pointed ont that a tenant at sufferance 
in this country was much more, because 
he oonld maintain a suit for possession 
even against his own landlord who had 
evicted him otherwise than in due course 
of ^ law, that is to say, otherwise than by 
recourse to the Civil Courts according to 
the decision in Rudr-ippa v. Narstngrao (2), 
decided with special reference to the pro- 
visions of section 9 of the SpeoiGc Rjlief 
Aot. It was accordingly urged tha^^ the 
law obtaining under the Statutes against 
forcible entry in England was not the same 
as that resulting from these provisions of 
the SpeoiGo Bslief Act in India. 

It aesms to me that this reply has 
been well founded and that it would be 
impossible to hold that the tenant at 
sufferance in this country has no right 
whatever to proceed to his room and 
exercise other similar rights of possession, 
when such a person has been expressly 
given the right to protect his possession 
even against his own landlord, according 
to the ruling of this Court, under the 
provisions of section 9 of the Specific 
Relief Act. It would appear that the tenant 
at sufferance has bien recognised to have 
these limited rights of posses non in order 
to prevent the disorders which would 
otherwise arise from allowing people in this 
country to take the law into their own 
hands and endeavour to obta n po3.?e3sion, 
even when lawfully due to them, without 
having recourse to the Civil Courts, The 
provisions of section 9 of the Sp^^cifio 
Relief Aot would appear to differ material- 
ly from the Statutes against forcible entry 
in England. It is not necessary and indeed 
would not be proper here to decide the 
substantial question between the parties, 
namely, whether a tenant at sufferance 
would or would not be a tenant within 

(6) 16 B. 685; 8 Ind. Dec. (n- s.) 463. 


the meaning of section 9 of the Bombay 
Bant Aot, 11 of 1918. That question and 
all other questions arising between them 
under the Rent Aot would be matters 
properly for decision in regular proceedings 
in the Civil Courts. The behavionr of the 
parties has no doubt been petty .and 
entitles neither of them to mnob respect 
but it would nob, in my opinion, be right 
to treat as merely trivia^ as urged on 
behalf of the accused, deliberate endeavours 
to evade the special provision for settling 
peaceably dispute.e between landlords and 
tenants laid dewo by law. It is, on the 
contrary, requisite to insist by infliction of 
substantial punishment that landlords and 
teoante should no!i take the law 
into their own hands, hub should proceed 
by regular process in the Civil Courts as 
praec.'ibii in this ceuitry by the Indian 
Legislatore. 

Bide dUcharged^ j 


PUNJAB CHIEF COURT. 

CR[M(j(AL Ap{’.!:al No. 3li of 1918. 

October 19; 1918. 

Preienti — Mr, Justice Scott-Smith and 
Mr. Justice Broadway. 

EMPEROR — Appellant 

v&raua 

MUNSHI R4.M — R^spo.’iu snt. 

Opium Act (I of 1878^, ss. 5, 9, 10 — framed by 
Punjab Oovet nment under a. .5, r. 49 (3) (f) — Ritail 
vendor, tvhether hound to keep accounta — Illegal 
poaaea^ion of optu/^^ — Offence. 

Uinler rule 49 (3) {fi of tlio rules frAiucd by the 
Punjab Goveriimoiit under section 5 of Iho Opium 
Act, the holder of a retail !ic2n38 for the sale of 
opiiiiu is bound to keep correct accounts of his daily 
sales rp. 196, col. 2.] 

lly virtue of the p.'ovisions of section 10 of the 
Opium Act, in prosecutions under section 9 of the 
Act it must be prosuined, until the contrary i.s proved, 
that all opium for which the accused person is unablo 
to account satisfactorily is opium in respect of which 
he has committed an olfence under the Act. [p. 197, 
col i.J 

The accused, a licensed vendor of opium, falsiticd 
his sale accounts by showing sales in excess of the 
actual amount sold and was thus enabled to aecuma* 
late a certain amount of opium: 

Held, that the a'*cused was guilty of an offoucc 
under section 9 (c)of the Opium Act. [p. 107, col 2.] 
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Appeal from the order of the Sessions 
Judge, Karnal, dated the 2l8t Decem- 
ber 1917, 

Mr, C. Sevan Petman, Grovernmeut Advo- 
cate, for the Appellant. 

Mr. Sama Nand, for the Respondent, 

JUDGrMENT. — -The facts of this case are 
as follows: — 

On the 2nd of November 1917, Excise Ins- 
pector Ganpat Rai examined the shop and 
the sale register of one Munshi Ram, son of 
Udham, Bania of Shahabad, who held an 
opium license for the retail sale of opium. 
It was ascertained that the sale register 
showed that on the Sist October 1917 nine 
ohhataks of opium had been sold. As this 
was an unusually large amount fora daily 
sale, the Inspector grew suspicious and the 
stock of opium in the shop was weighed and 
found to be 2 seers 14 ohhataks and li 
tolas. This was at 2 p. m. Rs. 5-4 9 were 
found in the till which represents, it is said, 
the price of about 1^ chhataks of opium! 
The books showed that the balance in hand 
on the evening of the 1st November was 2 
seers 16 ohhataks 4 tolas of opium. In a 
corner of the shop a loose brick was noticed, 
which was examined and on removal ex- 
posed a hollow or niche in which 2 clibataks 
of opium were found. I pon this, according to 
Ganpat Rai, Inspeotnr, P. W. No. 1, Menshi 
Ram stated that although he bad shown 9 
ohhataks of opium as sold on the 8l8t Octo- 
ber, be had as a matter of fact only sold 5 
ohhataks and that he bad shown this 
excess sale in order to be able to obtain 
more opium from the Treasury; in other 
words, Mutahi Ram admitted definitely that 
he had falsified his accounts in order to he 
able to obtain more opium. The Police were 
called in and subsequently the house of Mnnshi 
Ram was searched, with the result that 
16 ohhataks 2 tolas of opium were found in 
the lower storey of the house. Munshi Ram 
was sent up for trial under section 9 of the 
Opium Act and a charge was framed against 
him by the Magistrate under section 9 (c) 
of Act 1 of 187bcharging him with posses- 
sion of 2 ohhataks of opium at his shop and 
15 ohhataks and 2 tolas at his house and 
thus contravening the Act and the rales made 
thereunder, ilunshi Ram was convicted of the 

charge laid against liim on the 80th of 
Noveui’oer 1917 and Pentonoed tothreo months’ 
rigorous imprisonment and a Guo of Rs. 50 
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or two months* rigorous imprisonment in 
default. 

On appeal by him against his conviction 
and sentence the learned Sessions Judge 
acquitted him on the 2l3fc December 1917 
on the ground that he was admittedly a* 
licensed vendor and under rule 40 was en- 
titled to have in his possession any quantity 
of opium which he was authorised to sell 
and that it had not been proved that any of 
the opium in his possession had been pur- 
chased by him from persons other than the 
Government or a licensed vendor. Placing 
reliance on If mesh Ghunder Ghose v. Queen- 
impress (1), the learned Sessions Judge held 
that if a "lioensel vendor keeps an incorrect 
account as in this case, he cannot be convict- 
ed of an offence puoishable under section 5 
of the rules inasmuch as he was not bound 
by the rules to keep an account.** 

Against this acquittal the Local Govern- 
ment has preferred this appeal under sec* 
tion 41/, Criminal Procedure Code* aud we 
have heard the learned Government Advo- 
cate in support of it, while Lala Ramanand 
has addressed us on behalf of the respond- 
ent Munshi Ram. The delay in the disposal 
of this appeal, which was filed on the 13th 
of May 1918, is due to the fact that it had 
been impossible to serve Munsbi Ram with 
notice. The learned Government Advocate 
has pointed out that the Local Government 
has, by section 5 of Act I of 1878, been 
empowered to frame certaio rules, and in the 
exercise of those powers has, in oonneotion 
with the Opium Act, framed and duly pub- 
lished rules to be found in Punjab Excise 
Manual, Volume II, at page 7b. The rele- 
vant notifications are Nos. 954, dated the 
ICth October 1916, and 65S8 C and J, dated 
27th March 1917. Under rule 49, sub clause 
8 (/), it has been declared that a licensee 
shall keep correctly daily accounts of sales of 
opium and poppy-heads in such form as 
the Financial Commissioner may from 
time to time prescribe, and shall at the end 
of each month prepare and submit to the 
Collector a monthly abstract of his receipts 
and sales. Under this rule it was urged, 
and we think with force, that the holder 
of a retail license was bound to keep 
correct accounts of his daily sales. 

(1) 20 C. 571; 3 C. W. N. 305; 13 lad. Deo. (n. b-) 

Dus. 
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Under aeotion 9 of Aofc I of 3878 any 
person who in ooutrayention of this Aot or 
of the rales made or notified ander seofcion 5 
or seetioD 8 (c) possesses opiacn ****** 
and any person who otherwise contravenes 
any saeh rale shall, on conviction before 
a Magistrate, be liable to the panishment 
therein prescribed. Mr. Petman contended 
that in all probability what the respondent 
did was to show sales in excess of the actual 
amoantsold. By so doing be was enabled to 
aooamalate a certain amoant of opiam which 
he ooald sell more profitably in an illicit 
manner. He contended that section 10 of the 
Opium Act lays down that in prosecutions 
ander section 9, it shall be presamed, until 
the contrary is proved, that all opium for 
which the accused person is unable to 
account satisfactorily is opium in respect of 
which he has committed an offence under 
this Act, Farther it was contended that 
Munshi Ram bad failed to aoooaot satis* 
faotorily for the possession of the opium in 
this case and that, therefore, the Court was 
bound to presume that Munshi Ram had 
committed an offence under the Act in 
respsot of it. The record shows that qui the 
2 ohhataks found hidden in Munshi Ram’s 
shop, Munshi Ram pleaded that he bad 
falsified his daily accounts and qua the 15 
ohhataks 2 tolas found in bis house his 
defence was that some enemy had placed it 
there. Wo may state at once that we are 
satisfied that the opium was found in the 
possession of Munshi Ram as deposed to by 
the witnesses. This being so, in our opinion, 
section 10 of the Opium Act applies and the 
presumption is that Munshi Ram has com- 
mitted an offence in respect of this opium, 
nnless he can satisfactorily account for it. 
With regard to the 15 ohhataks 2 tolas he 
has contented himself with a denial of its 
discovery in his possession, so that there is no 
Hatisfaotorj’ explanation of his possession of 
this amount. Nor do we consider that the 
explanation he has given with regard to the 
excess opium found in his shop can be 
regarded as satisfactory. In these oiroura- 
stances we consider that the learned Se.ssions 
Judge was wrong in acquitting him and we 
must, therefore, find him guilty of an offence 
under section 9 Cc) of the Opium Act. 

We would add further that, as ccntonded 
by the learned Government Advocate, Vmesh 
{/JiunJer Qhose y. Queen-Empress (1) is dis* 


tinguisbable inasmuch as the rules framed 
under section 5 of the Bengal Government 
are different from the rules framed under that 
section by the Punjab Government. As 
pointed out by Counsel in the Calcutta case, 
the corresponding rule did not require the 
keeping of daily accounts. This matter was 
relegated to one of the conditions in the 
license itself. Here under rule 49 (3) (/) 
every holder of a retail license is required 
by the rule itself to maintain correct daily 
accounts and aeotion 9 of the Opium Aofc 
provides that any person who contravenes in 
any way any rule made and notified under 
section 5 commits an offence punishable 
under that section. On Munshi Ram’s own 
showing he has falsified his accounts and 
thus rendered himself liable to punishment 
under section 9 for contravention of rule 49 
(•D (f). He was, however, not specifically 
charged wifch that offence and we do not 

consider it necessary to direct a re-trial at 
this stage. 

We accordingly accep*; this appeal and 
convict Munshi Ram of an offence under 
section 9 (c) of Act I of 1878 and sentence 
him to the imprisonment already undergone 
and to a fine of Re. 103 or in default three 
months’ rigorous imprisonment. We do not 
thiuk it necessary to send him back to jail 
at this stage, as it appears that he had served 
out 23 days of the tsrm imposed on him by 
the Magistrate before he was released under 
the orders of the Sessions Judge. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 
Orimimal Revision No. 135 ok 1919 

Mayl, 1919. 

Present: - Ur. Justice Stuart 
MOHAMMAD HUSAIN and another 

ApPLIC4NTS 


x'ersus 

EMPPIROR — Opposite Paktv 

Pvn.l Coae (.\ctXr.Vof\H1^0).s. a 

dislurhance, what amounts to-Spreading false nnuL. 
whether ojfence. < " 4 / , 

The essential ingredient of an .... i 

sect.oa 290 of the Ponal Code is tho doing of ap 
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act which causes a disturbance. The mere 
spreading of false rumours, although they might 
result iu most serious consequences, cannot be 
described as “causing a disturbance.'’ 

Criminal revision against the order of 
the Peseions Judge, Bareilly, dated the 
6th February 1919. 

Dp. $, M, SuJaiman, for the Applioants. 

Mr. B. Jlfo?co»ifon (Aesislant Government 
Advocate), for the Crown. 

JUDGMENT.— On the l^lh of Ootoher 
1918 during the Mohnrrnm procession in 
Bareilly a Julabu; called Mindbai ran to a 
Police Station in the town with a report 
that a ccnch was being sounded in a 
Hindu temple adjoining the route cf the 
procession in contravention of the Magis- 
trate's orders. Mindbai with two other 
Julabas Mohammad Husain and Bbaggu 
then ran to the procession and shouted to 
the crowd that the Hindus were sonrding 
conches and that the Tez-as should be put 
down. 

Thereupon the Taz as were put down and 
the procession was stopped. In the course 
of the criminal proceedings that followed, it 
was found that the report (hat conches 
were being sounded wfis absolutely untrue, 
that the Hindus were giving no provocation 
of any kind and that Mindbai, Mohammad 
Husaio and Bbaggu spread false rumours 
which might have affected the Muhammadan 
crowd very seriously. Mindbai was con- 
victed under section for making a false 
report to the Police. All three iten were 
convicted under section 296, Indian Penal 
Code, for voluntarily causing disturbance 
to an assembly lawfully engaged in the 
performance of religious worship or religious 
ceremcnies. Mohammad Husain and Bhaggu 
have come up in revision. Mirdhai has 
made no application. No offence has been 
made out under section 296. It cannot 
possibly be said that any of these men volun- 
tarily caused disturbance to the precession. 
They caused no disturbance to (he proces- 
sior; they spread false rumours which 
caused tie precession to come to an end. 
Fortunately the Muhammadans composing 
the pmeefisirn were not incited to any act 
(f violence against the Hirdua, The actions 
of the applicants, although they might have 
had the most serious consequences, cannot be 

described as "causing a disturbance” to the 

precessirp and their convictions under sec- 


tion 296 must be set aside. It would 
appear that a prosecution may have lain on 
these facts under the provisions of section 
50o (c), Indian Penal Code, for having 
circulated a false report which was likely 
to incite a class or community of persons 
to commit an offence egaiost any other class 
or community. No such prosecution can, 
however, lie under the provisions of seoticn 
196 of the Code of Criminal Procedure unless 
upon a complaint made by order or under 
authority from the Governor- General in 
Council, the Local Government or some 
officer empowered by the Governor General 
in Council in this behalf, and in the abseoce 
of such authority, I have no jurisdiction to 
frame a charge under this section. 

The result is that the convictions being 
set aside, the bail bonds will be cancelled. 

Convictions set aside. 


MADRAS HIGH COURT. 

Secosd Apcbal No. 2I5S tv 1917. 
November lo, 1918, 

Present : — Mr Justice Seshagiri Aiyar:and 

Mr. Juslice Phillips. 

ASAN ALLIAR MARAIK AYAR and 

ANOTHER — PLaINTIFFJ — A pPBLUhTd 

versus 

T. B MASiLAMANI NADAR 

AND At oTHEa— Defendants — Respondents. 

Ciiminal Procedure Code {Act V of Si. 4 

IQG — Police Officer pre^ieut at sintion house, meaning 
of--llleg<d search, suit for damages for — Search ty 
person in charge of station during permanent 

absence, legality of — Liability of person assisting 
Police Officer lawfully making search. 

Under section 4 {p» of the Code of Criminal 
Procedure, if a person is deputed to be in charge of 
a Police Station, the fact that he is doing duty 
elsewhere does not deprive him of his capacity of 
station house oJlioer. [p. IfP, col 2.] 

Uie words ‘present at the station house’ in section 
4 f pt of the Criininal Procedure f'ode do not have 
the ciTect of depriving an olHcer of his functions if 
he happens to go out cif the station house, [p. 2C0, 
col. I J 

A search by a person, therefore, who is appoint- 
ed to do the duties of a station house oflicer but 
wlio happens to be out of the station at tho time is 
not illegal, fp. 200, col. I.] 

A person assisting a Police Officer lawfully 
engaged iu making a search is not liable in damages 
for an illegal search, [p. 200, ool 2; p. 201, col. 1.^ • 
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Seoond appeal against the decree of the 
Dii>triat Coart, Tinnevelly, in Appeal Sait 
No. 50C of preferred against the decree 

of the Coart of the Additional District 
Mansif, Tinnevelly, in Original Sait No. 
211 of 1915. 

PACTS appear from the judgment. 

Mr. K. B. Ourusami Atyar (with him 
Mr. A. Subbarama Aiyar)^ for the Appellants. 
— The 2nd defendant was not in the station 
house at the time he made the search. 
He was not an officer in charge of a Police 
Station within the meaning of section 4 
(p), Criminal Procedure Code. The 2nd 
defendant left his head quarters and was 
doing duty in the outlying village. He had 
no power to make the search. 

Messrs. 0. Sarasimhachariar and S. 
Anantharama Aiyar, for the Respondents.— 
The 2Dd defendant was doing the duties of 
the permanent station hoase officer during 
the latter’s absence. It was not necessary 
that he should be in the station house 
or at the head^quarters to enable him to 
make a search within bis jurisdiction. He 
was a station house officer for all par> 
poses. 

The lower Court erred in awarding 
damages as against 1st defendant. No doubt 
he had no power to make a search, but 
he did not make the search himself. He 
only assisted the Police Officer, who had 
jurisdiction to make the search and who 
was actually conducting the nearoh. 

JQDGMENr. 

SesHA-aiRi Aitar, J. — This is a suit acrainst 
two Policemen for damages for illegal saaroh 
of the plaintiff’s boose. On the 29th January 
1915, the two defendants, undoubtedly, con- 
ducted the search. The District Munsif 
held that the search was illegal and awarded 
Rs. 100 as damages against each of the 
defendants. In appeal the District Judge 
exonerated the 2nd defendant altogether and 
gave a rupee damage against the 1st defend- 
ant. The plaintiffs have preferred this 
seoond appeal and the Ist defendant has 
filed a memorandnm of objections. 

On the question whether the 2nd defend- 
ant should be held liable I have come to 
the conclusion that the District Judge is 
right. The main argument addressed to 
US by the learned Vakil for the appellant 
was that the 2nd defendant was not an 
officer in charge of a Police Station end 


that consequently he had no power to make 
the search. Under section 4, clause fp), of 
the Code of riminal Procedure an officer 
in charge of a Police Station includes, when a 
permanent incumbent is absent or unable 
to perform his duties, 'the Polios Officer 
present at the station bouse who is next in 
rank to such officer and is above the rank 
of a constable.” In the present case, the 
iSub Inspector, as he is called, who is the 
officer in charge of the Police Station of 
Valliyoor, left bis jurisdiotioa for the 
purpose of pursuing a gang of thieves. 
This was on the 26th January 1915. The only 
evidence we have in the case as to what 
happened when he left the station is the 
deposition of the 2nd defendant, in which 
be says; * I am the general charge officer 
and 1 look after the station work during 
the Sub-lnspeotor’.s absence as senior officer 
of the station.’ Relying upon this evidsnce, 
the District Judge has come to the 
oonolustoD that the 2nd defendant was put 
in charge of the station when the perma- 
nent incumbent went out of the jurisdiction. 
I see no reason to differ from this finding 
of fact. 

It is in evidence, however, that the 2nd 
defendant left the head-:iuartera of the 
station on the 26;)h to inspect some of 
the oatlyiug vilUgei within bis junsdict on. 
There is some doubt whether he returned 
back on the 29th or not. I am of opinion, 
having regard to what he states in the 
earlier portion of his deposition, that he 
was not in the station house on the 2i:<tb. 
But that does mt matter. If he w<is 
deputed to be in charge of the station, the 
fact that he was doing duty elsewhere 
does not deprive him of his capacity of 
station bouse officer. If Mr. Gurusami 
Aiyar’s contention were upheld, every 
moment that the officer in charge of a 
Police Station leaves the station house, a 
new station house officer must be installed 
there. Take for example a case in which 
the permanent incumbent who left the 
jurisdiction returns to the juricdiotion under 
his charge but not to the station house. If 
the oontent’on for the appellants were 
upheld, until he tikes charge of the station 
house, he cannot exercise the functions 
of an officer in charge of the Police Station. 
1 am unable to agree with this contention. 
The object of the definition is to permit 
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of the dieoharge of the duties which can 
only be done by an officer in charge of a 
Police Station by some person who is deputed 
to look after that work. The aim is to 
bring in moro men so that tho duties of 
the office may bo performed without delay, 
and not to exclude persons who were either 
permanent incumbents or who have been 
appointed to act for the permanent incumbent. 
My opinion, therefore, is that as tbe 2Dd 
defendant was within tbe jurisdiction of the 
Police Station and as he was appointed to act 
for his superior when the latter went 
outside the jurisdiction, he was an officer 
in charge of a Police Station. It may be 
that Arnnaohalam Pillai, the station writer 
as he is called, was also an ofilcer in charge 
of a Police Station, but it is not neoeseaiy 
to consider that matter. I am clear that 
the 2nd defendant was an officer in charge 
of the Police Station of Valliyoor. I do 
not think that the words ‘present at the 
station house’ would necessarily have the 
effect of depriving an officer of his functions, 
if he happens to go out of the station 
house. That clause, as 1 said before, is 
intended to empower more men to discharge 
these duties and not to deprive others of 
their functions. In this view, I am of 
opinion that the 2nd defendant in con- 
ducting tbe search acted within his powers. 
There is the hnding by the District Judge 
that in exercising those powers he did not 
act harshly or oppressively. 1 am of opinion 
that the exoneration of the 2nd defend- 
ant was right. Therefore the appeal, so 
far as he is concerned, must be dismissed 
with costs. 

The question of the liability of the Ist 
defendant is eomewhat different. He is 
not attached to the Valliyoor Station. He 
is the head of another station. Therefore, 
prirna facie he acted without jurisdiction 
in making the search. Under section 160 
of the Code of Criminal Procedure if a 
theft is committed within tbe limits of a 
Police Station, and if the property is con- 
cealed within the limits of another station, 
the officer in charge of tbe station where tbe 
theft was committed can requisition tbe aid 
of the officer in charge of the station where 
the thief has secreted the property to 
cause a search to be made. That is not 
this cafe. The plaintiffs against whom the 
puspioioii of having received stolen property 


was entertained bad their house within the 
limits of Valliyoor Station, Therefore the 
Ist defendant bad absolutely no right to 
make a search. I find no provision of 
lavv which would enable a Police Officer 
who did not belong to the oonsiabnlary 
of a particular Police Station to come 
within its limits and to help in the search 
of property, I must, therefore, hold that the 
Ist defendant acted without jurisdiction. 

It was suggested in the course of tbe 
hearing that as the 2nd defendant was 
acting within bis powers in making the 
search, tbe association of the Ist 
defendant did not matter. In Morris v. 
IKtse (1) it was held that a person assisting a 
constable or other officer engaged in carry- 
ing oat a lawful process of law would 
he justified, as it would not be unlawful 
to take part in a lawful act. Having 
regard to tbe rank of the 1st defendant, 
it is doubtful whether he can he said to have 
simply as.sisted the 2nd defendant. But 
the 2nd defendant bad jurisdiction to 
conduct tbe search and was doing a lawful 
act. Consequently, if the entry into the 
plaintiff’s house for the purpose of a search 
was lawful, can it be said that tbe associa- 
tion of another in this act was an action- 
able wrongp After consideration 1 am 
iuolined to agree with my learned brother 
that he too was not liable. It is nnnecep* 
sary to consider tbe other questioDS argued 
before us. I agree, therefore, that tbe memo- 
randum of obieotions should be allowed with 
costs. 

PiULLies, J. — Plaintiffs* suit is for damages 
for wrongful trespass committed by defend- 
ants in searching their house. Tbe Dis- 
trict Judge has found that tbe 2nd 
defendant was the officer in charge of the 
Valliyoor Police Station within the limits of 
which tbe search was oondnoted. Tbe evidence 
of defendants Nos. 1 and 2 supports this finding 
and i thick it may be accepted. The 
contention put forward by Mr. Gurnsami 
Aiyar that the Sub-Inspector, who had 
been put in charge of the station, could 
be the only officer in charge of the station, 
subject to tbe proviso in section 4 (p) of the 
Criminal Procedure Code, does not appear 
to be correct. The Sub-Inspector was absent 
from the station onll^speoial ..duty kiand 

(I)(18P0):2 P. A P.61. 
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duriDs his absenoe it woald be oeoeasary 
to have some other officer in charge and 
the evidenoe is that 2Dd defendant was 
that other officer. Section 4 (p) of the Criminal 
Prooednre Code only provides that in the 
temporary absenoe of the officer in charge 
the next senior officer above the rank of 
constable shall also be deemed to be the officer 
in charge of the station. This does not 
take away the power of acting as snob 
from the officer who is really in charge 
of the station, for it is only necessary 
to state the proposition to see its absurdity. 
H would mean that as soon as such officer 
left the station bouse, the next senior 
officer would be the only officer in charge 
and no search outside the station house 
could bo conducted by the officer in charge. 
Accepting this finding the suit was rightly 
dismissed as against 2nd defendant. 

The District Judge has, however, found 
that 1st defendant acted without jurisdiction 
in that he took part in a search which he 
had no jurisdiction to make. The search, 
being conducted bv 2nd defendant, was 
made with jurisdiction and the fact that 
a person not authorised by the Code to 
conduct the search took part in it, does 
not invalidate the search. It is not neoes* 
sary that a person who oonduots a search 
should do all the acts connected with the search 
with his own band, but it is suffijient if he is 
present and personally supervises the pro- 
ceedings. Vide Saiagopala Charlu v. Satrugkna 
Behara (2). In most searches one or more 
constables assist the officer conducting the 
search, and sometimes a oooly is employed to 
do manual labour, such as digging up the 
floor, etc., to facilitate the search. I do 
not for a moment think that such assist- 
ants could be held to be liable in damages 
for rendering such assistance. In the present 
case the 1st defendant, being 2Dd defendant’s 
superior officer, no doubt took a considerable 
part in effecting the search, but that is no 
reason for ssj’ing that he conducted the 
search, for he bad been careful enough to 
send for 2nd defendant to conduct the 
search, knowing that he had no jurisdiction 
to conduct it himself. In doirg what he 
did he cannot be said to have exceeded 
his jurisdiction, and he is not liable in 

(2) 17 Ind. Cas. 75j 23 M. L. J. -idJ; (19i2) M. \V. 
N..Ull}13Cr.L.J. 763. 


damages to plaintiffs. In this view the 
second appeal must be dismissed with costs, 
and in allowance of the memorandum of 
objections plaintiffs’ suit must be dismissed 
with costs througbouti 
M. c. p. 


Appeal dismissed] 
Memo, of ohjeciions allowed. 


ALLAHABAD HIGH COURT. 
Orimimal Rsvisioa No. 101 op 1919. 

April 12. 1919. 

Present : — Mr. Justice Walsb, 

H AR NARAIN — Applicant 

versus 

EMPEROR— Opposite P/riy. 

Penal Code (Act XLV<>f\StOJ, s. 4,Z0~Uiechief— 
Evidence necessa.y for conviction — Northern India 

Canal and Drainage Act (VIII of 1873J, $. 70 

Interfering with hanks of canal— Offence. 

Where a person interfered with the banka of a 
canal and the prosecution could not prove by the 
evidence of respectable persons that the act had 
caused or must have been known to be likely to 
cause a diminution of the supply of water for 
agricultural purposes: 

Held, that a conviction under section 430 of the 
Penal Code was improper and that a conviction 
under section 70 of the Northern India Canals and 
Drainage Act was more appropriate, [p. 202, col, l.j 

Criminal revision against the order of the 
First Additional Sessions Judge, Aligarh 
dated the 9th February 1919, ' 

Mr. M. L. Agarwala, for the Applioant. 

'M.t. R. Malcomson, (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. — In this case I propose to 
follow the example of my brother Knox in the 
case cited to me. , Taj-ud-din v. Emperor 
(1), and to convert the conviction into 
one under section 70 of the Canal Act 
No. Vlll of 1873 instead of a conviction 

under section -130 of ihe Indian Penal Code. 

I will just Fay a word or two for the 
guidance of the lower Courts in this matter 
which appears to me to be occurring rather 
frequently just now, possibly because of the 
shoriage of water due to the failure of the 
rains. This is the converse case (o the 

(1) 5 A, L. J. 159; A. W. N. (1908), 65- 7 Cr F. 
J. 296. * r '-I n. 
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one wbiob was referred to my brother 
Piggott and myself a few day sago. If tbe 
aot is one wbiob bas in fact oaased or but 
for prompt intervention would have oaused 
dimination in tbe ordioary supply of water 
for agrionltnral purposes, it is an aot of 
miaobief within the meaning of seotion 430 
o! tbe Indian Penal Code, wbiob has very 
rouob more serious oonsequenoes than merely 
interfering with tbe banks of a oanal and 
may be punished with greater severity, and 
if having regard to the serious nature of 
tbe oonsequenoes and to tbe neoessity of 
severer measures tbe prosecuting authorities 
tbiok it right to formulate a obarge under 
seotion 430, they must call some evidenoe 
to prove that within tbe meaning of tbe 
seotion, tbe aot has oaused or must have 
been known to be likely to cause a diminu- 
tion of the supply of water for agricultural 
purposes. That faot ought to be supported 
by the evidenoe of some reputable person 
who knows tbe facts. On the other band 
if (bat faot oannot be proved and it is 
not desired to establish tbe more serious 
aspect of tbe offence, then it is suffioient 
to proseoute under the section of tbe Canal 
Aot wbiob I have mentioned with a view 
to a lighter punishment. 

Owing to the faot that there is in this 
case an absence of evidenoe directed to 
seolion 430, 1 have adopted tbe oourse ofa]ter< 
ing the oonvioiiou. 

Following tbe example of my brother 
Knox, I think the sentence of one month 
appropriate to tbe oircumstanoes of this 
case. As tbe applioant has already served 
substantially that period and is now on 
bail, 1 direct that his sentence be reduced 
to tbe amount already served and that his 
bail be discharged. It is, however, to be 
understood that if these offences increase 
in frequency, heavier sentences by way of 
deterrence will have to be administered. 

Conviction altered. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 133*B op 1913, 

November 16, 1918. 

Pmenf: — Mr, Prideanx, A, J. 0. 
NARAYAN SHALIGRAM and another— 

Applicants 

versus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of 1898^, ss. 196, 
476, scope of — *^Rcf€rr€d to in s. 195,” meaning of 
— Order directing prosecution — Person proceeded 
against not party to suit, whether invalidates pro» 
ceedings— Judge entertaining suspicion of commission 
of ofience, ivhefhei can proceed against person suspected. 

The words “refeiTcd to in section 195,” which occur 
in section 476 of the Criminal Procedure Code, are 
merely words descriptive of the class of offences 
with which a particular Court can deal. They do 
not moan that section 195 governs section 476 to 
auy extent other thau this. [p. 204, col. 1] 

Proceedings under section 476 are not invalidated 
hy tlic mere fact that the accused was neither a 
party nor a witness in the original suit, [p 204, col. I.] 

If an offence is brought to the notice of a Court 
in the course of a judicial proceeding, it has mris* 
diction to proceed under section 476 of the Crimi- 
nal Procedure Code, it being immaterial whether the 
)>er3oti.'< concerned appeared before the Court 
or not. [p. i04, cols, 1 A ?.] 

Where a Judge entertains a suspicion that an 
attempt is being made to uso as genuine a forged 
document, there is nothing to preclude him from 
proceeding against the persons concerned with 
regard to the forgery itself, [p, 204, col. 2.] 

Crimiual revision of the order passed by tbe 
Seoond Sub-Judge, Akols, in Misoellaneous 
Case No, 111 of 19 7, dated the 10th Sep- 
tember 1916. 

The Hon’ble Mr. M, R. Dixit and Mr. M. 
V. Joshi, f:r the Applicants. 

Tbe lloij'ble Mr. G. P. ZH'c/e, Standing 
Counsel, fer the Crown. 

ORDER. — This revision has been filed 
by Narnyan Shaligram and Babanlah This 
order will also dispose of Criminal Re* 
vision No. !46B of 1918, filed by 
Narayan Sitaram. Tbe facts leading to 
these two applications are these: — Dbnl* 
ohand, assignee of an usufructuary mort- 
gage executed by one Akaji on 7tb March 
1906, filed Civil Suit No. 90 of 1916. 
claiming possession of tbe said property 
from the applioant, Narayan SbBligrazD, 
and Maroti, (be surety and legal repre- 
sentative of tbe original mortgagor. Narayan 
Narhee. Among other pleas advanced by 
the present applicant. Narayan Sbaligrauii 
was that on 29tb June 1906 tbe aesignort. 
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■Akajii Maroti and Baji, the widov7 of 
the deceased Narayan Narbee, oame to the 
shop and tliat Maroti and Baji aoting fot 
her minor son, Mitbaram, agreed to sell 
their eight- annas share in the held (Sarvey 
No. 41) for Bs. 2,500. Akaji agreed to 
take Rs. 1,000 in full satisfaction of his 
mortgage deed. Marayan Sbaligram there- 
upon paid Bs. 700 and Maruti paid Bs. 300. 
To evidence this payment a receipt (Ex- 
hibit 6 D-2) was Bled. It is in connec- 
tion with this receipt that the prosecution 
of the three applicants has been started 
by the Subordinate Judge, wbo acting 
under section 476, Criminal Procedure 
Code, has sent the three applicants to 
the Sub Divisional Officer, Akola, for pro- 
secution under sections 463 and 471 of 
the Indian Penal Code. It is necessary 
to state at some length how these pro- 
ceedings started. The Subordinate Judge 
of Akola, Mr. Joshi, wbo tried the Suit 
No. 90 of 1915 delivered judgment on 
30th March 1917. In that judgment the 
alleged payment of Rs. 1,000 said to he 
evidenodd by the disputed receipt was 
held not proved. After giving the judg- 
ment, the Subordinate Judge wrote the 
following in the Older sheet. He seems 
then to beve been under order of trans- 
fer: “In deciding the above case I have 
held that the payment covered by Exhibit 
VI D 2 is net made. I have grave doubts 
as to the genuineness of that receipt. 
The Treasury Officer did not give me 
the date on which receipt stamps of the kind 
affixed to that receipt were Brst introduced. 
I, therefore, before taking further step? 
want to get that information, anJ for 
that the Superinteudent of Stamps, Central 
Provinces and Berar, should ba requested 
through the DisU*iot Judge to give the 
information. No document will bs return- 
ed until farther orders.” It is clear Mr. 
Josbi’s suspicion had been aroused as to 
the genuineness of the receipt. It is fur 
ther clear that if the information be sought 
for oonBrmed this suspicion, ha intended 
to proceed further in the matter. The 
receipt itself was dated, as already stated, 
9th June 1906. It is stamped with the 
stamp bearing King Edward’s head inscrib- 
ed “India Postage and Rivenue,” Mr. 
Josbi’s enquiries elicited that the dates of 
the issue of this particular kind of 


stamp to the public at the various Indian 
and Burma depots were as follows: — 

Dffdt. Date of 1st issue, 

Bombay ... 5th January lb07 

Karachi ... 22nd December 1906 
Madras ... 16th January 1907 

Rangoon ... 10th December 1906 

As all these dates are snbsequent to the 
date of the receipt, it was practically 
certain that the receipt could not 
have been written and stamped with that 
particular stamp on the date it bears. 
Mr Joshi was then at Kbandwa and he 
reported the result of the investigation 
through the District Judge, Kbandwa, to 
the District Magistrate of Akola, who 
forwarded it to the District Judge. The 
papers reached the Subordinate Judge on 9th 
November 1917 and he started proceedings 
on the 12th of that month. Before him 
Narayan Sbaligram stated that be left the 
place while the receipt was being written 
on 9th June 1906. On his return bis 
brother told him that the receipt bad been 
written. It was iu February 1907 that 
be actually saw the receipt. He noticed 
it had EO stamp cn it and that it had been 
taken without a stamp being affixed to it. 
Akaji was sent for and the old receipt 
was returned to him, after a new receipt 
written by the fame eoribe and attested 
by the tame persons had been taken. The 
new receipt was stamped and given Ibe 
date of the old one. This eecond receipt 
is the cr.e prrdnced. Babanlal, the attest- 
irg witness, put in a written statement 
statiig the same ^tcry.^ For Narayan Sita- 
ram, his Pleader stated ’ the accused Narayan 
Sitaram was neither a party nor a witness 
in the criginal suit and hence this Court 
has DO juiiediotion to start proceedings 
against him.” The Subordinate Judge after 
lull etquiry came to the conclusion that the 
defence of Narayan Sbaligram and Baban- 
lal is false and that be had the power to 
direct the prosecution of Narayan Sitaram 
as well as the other two. Against this 
order I he present applications have been 
Bled. 

I will first deal with the application of 
Narayan Sitaram, said to be the writer of 
the receipt. He was not examined in the 
civil suit and his statement before the 
Subordiaate Judge was confined to a denial 
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of the Court’s jurisdiotion to take pro- 
oeedings against him. He was not asked 
whether he did, a?, a matter of fact, write the 
receipt or net. Even in this Court I have 
been unable to obtain a dcBnite statement 
from his Counsel on this point. The main 
question raised for him here is that be being 
a stranger to the civil suit, the Subordi* 
nate Judge has no jurisdiction to order 
his prosecution under section 476 of Criminal 
Procedure Code, and that that section refers 
to section 195, clause (c), which limits its 
scope to offences committed by a party or a 
witness to any proceedings and not to a 
stranger. I am referred to the following 
oases in support of this argument : 
Ghansham Singh V. Emperor (1), Jadunandari 
Singh v. Emperor (2) and Kallaru Eamalin- 
gam^ In ye (3) (reported on page 79? of the 
16th Volume of the Criminal Law Journal 
Reports). In the last case many points of 
the previous decisions covering this point 
are noticed. Against this view, however, 
may be quoted Keshiv Narayan Manolkar^ 
In re (4) and Akhil Chandra Sen v. Queen^ 
Empress (o). The decision in Emperor v. 
Khnshalt Earn (o) commends itself to me. 
The Judge there held that tlie words 
’ referred to in section 196,” which have 
found a place in section 476 of the Code 
of Criminal Procedure, are merely words 
descriptive of the class of offences with 
which a particular Court can deal. They 
do not mean that section 195 governs sec- 
tion 476 to any extent other than this. 
It seems to me that the proceedings under 
section 476 against Narayan Sitaram are 
not invalidated by the fact that he was 
neither a party nor a witness in the origi- 
nal civil suit. Tf.e section itself states 
that the offence must be either before the 
Court or brought under its notice in the 
course of judicial proceedings and if brought 
to its notice in the course of these proceed- 
ings, it is immaterial whether the persons 


(1) 4 liul. Caa. 105; 32 A. 74; 0 A. L. J. 983; 10 
Cr 1 J 4U7 

(2) ^4 lnd.Cas.7 1 05 37 C. 200; 14 C. W. N. 330 
lO C. L. J 5C1; 11 Or. L. J. 37. 

31 Ind. Caa, 053; IC Cr. L. J. 797; 18 M. L. T 
-18H; 2 L. W. U35; 40 M. lOO. 

(4) 17 Ind. Cas. 720; 14 Bom. L H. 968; 13 Cr. L 

J. 84S. 

{iy) 22 C. irOt; U Ind. Dec. (n. s.) 667. 

(/J) 13 In.l Cns. 436; 16 A. L. J. 912; 40 A. 116; 
IH t'r. L. J. 1 IS. 




concerned appeared before the Court or not, 
I, therefore, decline to interfere with the 
order as regards Narayan Sitaram, for 1 
have no doubt that the saocessor to 
Jo^bi bad the power to institute these 
proceedings, though how far section 471 of 
the Indian Penal Code is applicable to the 
offence alleged against this aooueed is one 
for the Magistrate to decide. 

As regards the other two applicants 1 can 
see no reason for interference. There is no 
question that the successor to Mr. Joshi bad 
power to institute these proceedings i.Ses 
Eawal Singh v. Emperor (7)]. It 
is contended that as regards the offence of 
forgery the matter cannot be said to have 
corns to the Judge’s notice in a judicial 
prooeediug, though a<^ regards using as 
genuine the forged document the Judge 
might have jurisdiction. I am not pressed 
by this argument. As already stated, it 
is clear that Mr. Joshi intended to take 
action if his suspicions were oonBrmed by 
enquiry. His successor, therefore, had the 
power, when that enquiry oon6rmed what 
Mr. Joshi suspected, to proceed under sec* 
tion 476. In the present case circumstances 
strongly point to a forgery having been com* 
mitted. The offence being suspected when 
it was attempted to use a forged document 
as genuine, it cannot, in my opinion, be 
argued that the Judge cannot take notice 
of the forgery itself. The presentation in 
Court of the document directs his attention 
to the manner of iis preparation and in 
my opinion the Judge is juetided in pro- 
ceeding against all three applicants with 
regard to the foigery itself. I decline to 
interfere and dismiss both applications. 
The criminal proceedings stopped by my 
predecessor’s order of the 19th October last 
will continue. 

Applications dismissed, 

(7) 14 Iiul. Caa. 766; 34 A, SQ-I; 9 A. L. J. 481; 

Cr. L. J. 302. 
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ALLAHABAD HIGH COURT. 

Criminal Rsyision No. 845 OF 1918 . 

February 8 . 1919. 

Piggofct. 

RAM LAL AND OTHERS — APPLICANTS 

versus 

ur 7 Respondent. 

Workman s Breach of Contract Act (XIII of 1859) 
is- }, 2, scope of~Fenalty stipulated in contract 0 / 

S/:; 

Who pays in full the penalty which 
hi8 master or employer has agreed before-hand 

r compensation for any breach of the 

workman, 

has a lawful and reasonable excuse for refusing to 

ter^f I.-® according to the 

terms of his contract, [p. 207, col. 1.] 

pvTir precluded from 

Breach*^ provisions of the Workman’s 

confr? f ^ Contract Act merely because in the 
wnrt^ service between himself and his 

workmen there is a stipulated penalty capable of 
enforcement by a civil suit, in the event of breach 

whiPh the workmen. 

Tor admittedly not been enforced! 

nor payment of the same tendered on the part of 
the workmen, [p. 207, col. 1 .] i uit 01 

Criminal revision from an order of the 
OesBions Judge, Jhansi. 

Mr. Kailas Nath Eatju, for the Applioants. 

Party Ohosh, for the Opposite 

application 

J^dTB Sessions 

anlil^d * to interfere with 

8 ^ 0 , d- , ^ Magistrate of the 

Mme diBtriot passed nnder seotion 2 of the 

Siiro? 

one nn *• application raises 

one qnest.on of law on which it is supported 
by the authority of the Punjab Chief Court, 

Lt. V.l *° ®‘“‘® ‘t>o essential 

ino. reasons for rejeot- 

eifhtw The applicants are 

wght workmen who entered into an agree- 

ment by which they incurred certain joint 

namcH^M™ • towards a oontraotor, 

fnrnLh M I?.*’®/- ^.‘■® “PPl'oants were to 

oertain stone road metal at 

adJL' «P;oified rates. They were to receive 

WRr from the said oontraotor and they 

To o^iinue working for him, and for 

due to^\I any sum remained 

fiflFRftffL ^ ®P®o>al provjsion to the 

ha tor*rf' ® might at any moment 

inated on the workmen’s repaying to 


Murli Dhar double the amount of the balance 
due in respeot of advances received. In the 
month of November 1917 the workmen left 
Murli Dhar’s service and entered that of 
certain rival contractors. At that moment 
a very oonsiderable sum was due to Murli 
Dhar on account of the advances which he 
had made. The sum to his credit in the 
hands of the applioants is found to have 
exceeded at the moment when they left bis 
service Rs. 1,100. Murli Dhar did not 
immediately apply for the remedy which he 
now claims as open to him under Act 
XllI of 1859, nor did be immediately in* 
stitu^te a civil suit for the relief which ho 
might have claimed under the penalty 
omuse, that is to say, to recover double 
the amount of the pending balance of the 

advances from the defaulting workmen. He 

entered into negotiations with the rival 
contractors into whose service the appli- 
cants had passed, and also with the appli- 
cants themselves. It is proved that nego* 
tiations took place in the oouree of which 
Murli Dhar made what seems to me on the 
materials available a fair, and even 
generous, offer. He said that he would be 
satisOed with the repayment of the pend- 
mg balance of Rs. 1.100 and odd, without 
any peuaity. provided that two recruits for 
military service were provided in his name 
Presumably he desired to lender a public 
service, and to obtain due credit for having 
done 60 , as a condition precedent to his ao- 

, ■ 7 f 1 1 e dispute between 

himself and the defaulting workmen on 

terms apparently most favourable to the 

offer made by 

Murh Dhar, which I presume was ostensibly 

accepted by the workmen and by the rival 
contractors. Murli Dhar was repaid a sum 

Ending ia that a 
cash balance of Rg. 69 on account of the ad- 
vances made to the applioants remained due 
from them, and this finding I am bound to 
accept it appears also that Murli Dhar’s 
stipulation as to the furnishing of two 
recruits for the public service was never 
oompl.ed with When mateers had reached 
this stage, Murh Ubar finally demanded that 
the woikmen should return to bis servinp 
and work oil the balance of Rs. 69 due from 
them according to the terms of the contract 
that IS, by the supply of road metal at oer’ 
tain rate^. Iho latter refused to do this 
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and therenpoD prooeediDgs were taken resolt- 
ing in the present applieation. order 

has been passed by the Magistrate whiob 
oompHes in snbstanoe with the provisions of 
eeations 2 and 3 of Aot Xill of 1S59. 
I flhoald perhaps note that, in the coarse of 
these proceedings, the applicants admittedly 
tendered the bUance of Ri. 69 due to Marli 
Dhar, bat the latter insisted upon the op* 
tion given him by section 2 of the Aot to 
claim, not an order for the repayment of the 
money advanced) bat one for the perform* 
anoe of the work acoordiug to the terms of 
the oontraot. 

With reference to this point, one of the 
pleas taken before me is that the order for 
performance of the work should not have 
been passed in view of the tender made by 
the applicants of the balance dne. It seems 
sufficient to say that, if the provisions of Act 
Xni of 1859 are applicable at all to 
the circumstances of the case, the complain- 
ant, that is to eay, Murli Dhar, had an 
option to refuse to accept (he mere repay* 
ment of the balance duo as adequate com- 
pensation. Moreover, it can scarcely be 
contended that the mere repayment of this 
small balance of the advances could on the 
face of it be regarded as affording adequate 
compensation to Murli Dhar for the conduct 
of the workmen in abandoning his service. 
In the same connection the point is taken 
that the oontraot of service was too vague and 
indefinite to be specifically enforced. 1 can 
only say that, after due consideration of the 
terms of the contract, I am not of this 
opinion. The order is that the applicants 
shall supply stone road motal at certain 
specified rates, until the value of the material 
supplied at the said rates comes to Es. 69. 
This is a clear and easily enforceable order, 
and it is in accordance with the terms of the 
original contract between the parties. 

There remain two points for considera- 
tion. It is said that, inasmuch as the original 
contract of service provided for a penalty 
in the event of breach of the same, there 
was no remedy left to the employer under 
the provisions of Aot XIII of lb59, and 
that he must be regarded as having virtually 
bound himself by oontraot to be content with 
the enforcement of the aforesaid penalty, 
that is to say, with the recovery through 
the Civil Courts of doable the amount of 
the balance of the advances due from his 


workmen on. the date on which they deserted 
his service. There is authority for thia 
proposition in the case of Emperor v. 
Muhammad Din (1), which has been 
followed by the Puniab Chief Court in a 
later case reported as Emperor v. Kkuda 
Ba'ihsh (2). The opinion expressed by^be 
learned Judges of the Punjab Chief Court 
is not supported by any de-ailed argumeot, 
unless a reference to the preamble of Aot 
XUl of 1859 is to be implied in the re- 
marks of Mr. Justice Kensington in the 
earlier of the two oases. It was pointed 
out by a learned Judge of this Court in 
the case of Q'ieen-Emprce$ v. Indarjit (3) 
that it is the specific provisions of the Act 
which require to be interpreted and enforced 
and that these ought not to be read subject to 
the general language ussi in the preamble. 
I note m)rd particularly that in the contract 
of ssrvioa which was before the Court in 
that case there was a specific penalty provided, 
but it was not suggeeted that the presence 
of this stipulation took the oontraot out of 
the operation of Aot Xlll of 1839. My 
own opinion is that the preience of such 
stipulation iu a contract of service may 
make it impossible for the emplover to 
invoke the provisions of Act Xlll of 
1859, bat that it will only do so in the 
event of the workmen or labourers who 
entered into the contract paying, or tender* 
ing in full, the penalty provided by the 
oontraot itself. I may illustrate my mean- 
ing by the facts of the reported case of 
Queen^Emprc6s Indarjit (3). It was there 
provided that, if Indarjit committed a breach 
of the contract of service whiob be bad 
entered into with the Elgin Mills and Co. 
at Cawnpore, he should pay a sum of 
Rs. 99, or in the alternative the Company 
might proceed against him under the provi- 
sions of Act X(II of 1859. In my opinion, 
if it had been found that Indarjit had, 
prior to the institution of any proceedings 
under the said Act, and indeed prior to 
any breach on his part of the conditions 
of the contract of servios, paid or tendered 
to the Company the full etipaUted penalty 

(1) 22 lad. Cas. 742; 23 P. K. 1913 Cr.; 93 P. L. K. 
1914; 15 Cl*. L. J. 166. 

(2) 27 lad. Cus, 901; 38 P. R. IQUCr.j 207 P.L. R. 
1916; 16 Cr. L. J. 229. 

(3; llA. 26ij A, W. N. (1809) flS; 0 lud. Dec, 
(n. s.) 593. 
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of Hi9t 99) it would not have boon roasonablo 
or lawful to enforoe against him the provi- 
sions of Aot 2 lIIX of 1859, Rpeferring to the 
terms of the Aot itself* I would say that 
a workman who bad paid up in full the 
penalty wbiob bis master or employer bad 
agreed beforehand to aooept as compensa- 
tion for any breach of the contract of 
service on the part of the workmen, had 
thereby provided himself with a lawful 
and reasonable excuse for refusing to continue 
to perform his work according to the terms 
of his contract. In the present case it is 
not suggested that the applicants, before 
they left Murli Dhar*s service, or indeed at 
any time since then, offered to pay the 
full penalty stipulated under the terms of 
the contract, that is to say, to repay to 
Murli Dhar double the balance of Rg. 1,100 
and odd which was due to him on the 
date on which the contract of service was 
wilfully broker. I think, therefore, and it 
seems tome that I am supported in this view 

by the oaseof v. Iniarjit 

that an employer of labour i? not precluded 
from availing himself of the provisions of 
Aot Xlll of 1859 merely because, in the 
contract '-of service between himself and 
his workmen, there is a stipulated penalty 
capable of enforcement by a civil suit, in 
the event of breach of the contract on 
the part of the workmen, which penalty 
has admittedly not been enforced, nor pay- 
ment of the same tendered on the part of the 
workmen. 

The other point taken before me is that 
the negotiations which took place between 
Murli Dhar and the defaulting workmen, 
and also with the rival contractors 
into whose service the latter had entered, 
amounted to a novation of the contract 
of service between Murli Dhar and the 
applicants, so as to render the latter incap- 
able of enforcement either by way of 
application under Act XIII of 1859 
or in any other manner, but I think the 
simplest answer to this contention is that, 
on the facts found, there was no complete 
novation of contract. Murli Dhar offered to 
be satisfied with a certain payment, for 
lees than the penalty to which he was entitled 

underhis contract, provided a certain oondi- 

tiou which he chose to attach to his offer were 

j M condition was never fulfilled, 

and Murh Dhar s offer consequently lapsed. 


E(.7 

For these reasons I think that the 
decision of the Courts below in this matter 
was correct and I dismiss this applica- 
tion. 

AppUcaticn dumissed. 


PATNA HIGH COURT. 

Criminal Revision No. 104 of 1919 

April 29. 1919. 

Pre$ent: — Mr. Justice Das, 

JANKEY" RAI and another— 'Petitioneks 

versus 

EMPEROR — Opposite Partv. 

Criminal Procedure Code {Act V of 1898/ ss, 263 
367 — Judgment in summary trials contents of! ' ' 

The law requires that a Magistrate or a Beuch of 
Magistrates ill a summary trial should give u brief 
statement of the reasons for their lindin^- x 
judgment iu a single line is not a judgment in acc ord, 
auee with the law. [p, 207, col. 1.] 

Criminal revision against the order of the 
Deputy Magistrate. Monghyr, dated the fith 
January 1919, convicting and sentencing tfcj 
petitioners under section 323, Indian Penal 
Cede, an application against which order was 
rejected by the Saesions Judge, Monghyr, by 
his order dated the 24th February 1919. 

Mr, S. A, Sami, for the Petitioners. 

JUDGMENT. — The petitioners have been 
convicted in a summary trial under section 
323, Indian Penal Code, and setenoed to a fine 
of Rs. 40 each. 

The law requires that a Magistrate or 
a Bench of Magistrates should in a summary 
trial give a brief statement of the reasons 
for conviction. The learned Magistrate 
hearing the case hag first of all considered 
the theory put forward on behalf of the 
defence and rejected that theory as rather 
fantastic. Then dealing with the proaeoution 
case he says: ' The prosecution case has been 
fully proved by the evidence of 3 witnesses, 
besides the medical evidence.” So far as 
the medical evidence is concerned, obviously 
it does not touch the petitioners because 
their case is that there was undoubtedly 
a mar peei in which other persons took 
part. I cannot aooept a iadgment in a 
single line as a judgment in accordance 
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with law. The ooorse adopted by the 
learned Magistrate has necessitated my 
going throngh the evidenee in the ease and 
having gone throarh the evidenoe 1 am 
of opinicn that there is a very grave doubt 
whether the assault was in faot oommitted 
by the petitioners. 

I wouldi therefore, set aside theoonvio* 
tioD and direct that the hoe, if paid, be 
refunded to the petitioners. 

Ccnviction set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 158 of 1919. 

April 26. 1919. 

Present: — Justice Stuart. 

MALUA — Petitioner 
versus 

EMPEROR— Opposite PAHTr. 

Jrms4c?(A7 of 1878), .ss. 13, 14, 15, IG, 19— 
.SeriaHl of pcixm exempted carrying and using master’s 
gun — Offence. 

The servant of n poison c.xetnjiteil from the 
operations of the Aims Act commits no offence by 
caiTying his niastor’s gun and shooting game with 
it with his master's permission. 

Criminal revision from an order of the 
Magistrate, Hamirpur, dated the 13tfa of 
January 1919. 

Mr. Vishun Na/t, for the Applicant. 

Mr. R. Makomson (Assistant Govern- 
ment Advocate), for the Crown. 

JUDGMENT. — The District Magistrate 
of Hamirpur has convicted Malua under 
the provisions of section 19 of the Indian 
Arms Act and sentenced him to a hne of 
Rs. 2'J. The facts areas follows: — Malua 
is a trolley man on the G. I. P. Hailway 
and has for many years been employed 
in his spare time by officers on the line 
as a shikari. On the 2nd of January 
1919 Malua was seen by a Police Constable 
carrying a double-barrelled gun. The 
Police Constable asked him what right he 
had to carry the gun. Malua explained 
that he had been sent by Mr. Barton, 
Resident Engineer (f the Railway, with 
the gun and some cartridges to track and 
despatch a s'lmbhar which Mr. Barton had 


wounded the day before. He aubstantiated 
this story absolutely by producing a 
written authority from Mr. Barton direct- 
ing him to carry the gun and despatch 
the sambhar. This was all. For this Malua 
has been convicted by the District Magis- 
trate and sentenced to a fine of Rs, 20, 
Had there been any case in law against 
Malua the prosecution would have been 
most ill-advised on these facts, and the 
sentence in no oiroumstanoes could be 
supported. At the most the offience would 
have been a technical offence not re- 
quiring a prosecution. The sentence should 
never have been more than nominal, had 
Malua*a act constituted an offence. But 
under the law Malua has oommitted no 
offence whatever. 

It was laid down in this Court in Hurley, 
In re (l) that the servant of an European 
exempted from the operations of the Arms 
Act commits no offence by carrying his 
master’s gun and shooting game with that 
gun with his master’s permission. Later 
it was held by a Bench of this Court 
in Queen^lffmprese v. Qanga Din (2) that 
in the case of persons exempted from the 
operations of sections 13 to 16 of the 
Act, such persons would be permitted to 
send their servants to shoot birds with 
their weapons. The exemption in the 
case of the gentleman whose servant was 
prosecuted in Queen-Empress v. Qanga Din 
(2) was under section 2 of the Exemp- 
tion Rules. The exemption in Mr. Barton’s 
ease is under section 13 but the principle 
is exactly the same. So the conviction is 
bad in law. I, therefore, accept this ap- 
plication, set aside the conviotton and 
direct that the fine, if paid, be refunded. 

Application accepted, 

(1) A. W. N. (1881), 7: 2 lad. Dec. (n. s.) 206. 
12)22A. 118; A. W. N. (1899), 213; 9 Ind. Doo, 
(n. s.) 1108. 
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BOMBAY HIGH COURT. 
OfiiGiKAn OiViL JoKisuicrio.i Appeal No. 49 

OP i9i7. 

tieptember 3, 1918. 

Present -, — Sir Bisil Sjobt, Kt., Chief 
JaHtioe, and Mr, Jutitioe Macleod. 

SHIRINBAI AND OTHERS — ApPELLANTij 

versus 

BATANBAI & NAVAIBAI and others 

— ReSPJ'DENTS. 

Will, construction of — Qift for life witk direction 
to dispose of estate according to verbally e rpressed 
wishes, effect oj —Trust, execution of — i*oiuer in nature 
of trust — Court, power of— Suit for undistribafe I share 
of intestacy Limitation applicable —^Limitation Act 
{IX ofl.hia,, Sch. I, 4rt. 123. 

A testator bj^ his Will appoiated his wife sole 
ex-cutrixand gave her his property for life, tie 
then empowered her by her Will to dispose of his 
estate as 1 have directed her orally and according 
to the times, i. e , as circumstances dcjuand”: 

Hel'lfii) that the Will conferred no more than a 
life-estate on the widow; [p. 209 , col. 2 .] 

^2 th it the words “as i have directed her orally 
and according to the times, i e , as circnmstunces 
demand, indicated the existence of special directions 
as to tho objects in whose favour the power was to be 
exercised and did not confer a general testumoutary 
power; [p. 2l , cols. J & 2 .] 

i ') that on tho death of the testator’s widow 
there was an intestacy as regards tho property of 
the testator in her hands undispoacd of at her death, 
[p. 2 2, col. •• p. 214, col. 2.] 

The limitation applicablo to a suit to recover an 
undistributed share in tho estate of an intestate is 
contained in Article 123 of Soncdule I to the 
limitation Act [p. 212, col. 2; p. 2l , col. 2.] 

^or Scott, C. J — .A Court will not try to compel 
the o.xecution of a trust where the terms of the 
trust arc not ascertained or ascertainable, but whore 
a power in the nature of a trust has been oxcuu.ed in 
professed compli ince with the authoritv given, the 
onus of proving that tho execution was a fraud on 
the power lies on those who seek by ohallengi.ig the 
execution to get possession of tlie property in tho 
hands of those benefiting by the act of the donee of 
tho power, [p. 2li, col. ^.j 

Messrs. Setalvad and Taraporevalla, for the 

Appellants. 

Mr. Sf ranffman, Advocate General (wifcli 
him Mr. Desai), for Respondents Nos, 1 and 4. 

Messrs. Desai and /Canpj, for Raspondents 
Nos. 6, 7, 8 and 9. 

Mp, b, S. Taleyarkhan, for Respondent No. 5. 

JUDGMENT. 

ScoiT, 0. J. — This is an appeal form the 
judg^nt of Beaman, .T. We have to oonatme 
the Will of Bomanli Kaikhashra Modi, who, 
by olause 4 of hie Will as to all his property, 
made hia wife Kuverbai “Malek Makbtyar” 
daring her life, jagt as the testator was 
the owner, free from question by any of 

li 


hia other heirs, representatives, relatives 
and kinsmen, with directions (olause 5) that 
she should protest the ohildren, as be had 
protected them, according lo their means, 
declaring (danse 6) that if any of his ohildren 
should not behave respectfully towards, 
and act according to the order of, the 
mother, then during her life time the child 
should not have any claim to any of the 
testator’s property. 

Clause 7 provided that agreeably to what 
was written above, the wife was, during 
her life time, to carry on ‘Vahivat’ (manage* 
ment) in respeco of every kind of pro- 
perty and make expenses on auspicious and 
inauspicious cooasions, as the testator had 
been doing.” The clause proceeds ^'aod in 
her life time, keeping God and Meber 
Davar (the Dipenser of Justice) before her 
mind, my wife shall duly as I have direct- 
ed her orally and according to the times 
(?. e , as ciroumntanoes demand) make h^r 
Will, and all my heirs and the heirs 
of my heirs shall duly act agreeably to 
the same.” 

The learned Judge held that olause 4 con- 
ferred no more than a life-estate upon Kuver- 
bai. In this constraotion I concur, for 
although Malek Makhtyar” would, standing 
by iiself, imply absolute ownership, that 
term is limited by the woris 'during her 
life” iu clause 4, as well as by tbe implication 
in clause 5 cnat tbe maintenance of the 
children should be proportioned to the 
means of the testator which he oouGded to 
bis widow and tbe directions in clause 7 that 
tie widow during her life-time should carry 
on 'Vabivat’ and make expensej on auspi- 
cious and inauspicious occasions (such as 
marriages and deaths). 

Tne learned Judge, however, states that in 
the oa'ies of Thomson's Estate, In re, Herring 
v. Harrow (0 and r’ounier, In re, IViUians 
V, Pounder (ii), the Courts were very clear 
that although an estate for life was given, 
the life tenant bad absolute power to 
dispose of the property inter vivos though 
he bad no power to dispose of it by Will 
and he was of opinion that the case was 
in all material points identical with this 
Oise. Kuverbai had a life estate with un- 
controlled power of disposition i/i/er vias. 

(1) u Ch. U. 2G<; 43 L. J. (Jli. (>22; 4j L, T. 
35; 28 vv. K. 802 . 

(2) (1*587^ 0(3 f*. J. Ch. 11.3; .56 L. T. 104. 
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The learned Judge is under a misappre* 
hension as to Thomson's Estate, Jn re\ 
Herring v. Barrow (1). There the 
testator gave all his property to his 
widow for the term of her natural life to 
be disposed of as she may think proper 
for her own use and benefit aoeording to 
the nature and quality thereof and in the 
event of her decease, should there be 
anything remaining of the said property 
or any part thereof’*, he gave the *'part or 
parts” thereof to certain persons. The 
Judges of the Court of Appeal expressed the 
opinion obiter that the widow took no more 
than a life estate with a right to enjoy the 
property in specie. In Founder, In re; IFillianis 
V. Pounder (‘.^) fhe testator gave his residue 
to his wife absolutely and by a codicil revoked 
this gift and after making a specific gift gave 
his residue to his wife, for her own abso* 
lute use and benefit and disposal but 
without prejudice to the absolute power of 
disposal by bis wife of all the residue, in 
case at her decease any part thereof should 
remain undisposed of by her, he gave the 
same to two other persons generally. It was 
held that the widow took a life interest 
with power of disposition by act inter tivcs 
but not by AVill, 

The expression **power of disposal” in 
Founder, In re, ll^ilhams v. Pou7tdcr (2), 
in my opinion, differentiates it entirely 
from the present case. Moreover the 
testator Bomanji provided by clause 8 
that if his wife, that is to say, “admi* 
nistratrix” should die without making her 
Will as mentioned in paragraph 7 above, 
then both my sons Nusserwanji and Sorabji 
shall duly become Malek in equal 
shares of all kinds of my property and 
effects” and pay certain legaoie? as provided. 
The testator treats the property not cover- 
ed by a Will of Kuverbai as all his property, 
thereby indicating that except by her 
testamentary disposition, he expected his 
property to remain intact. 

Kuverbai made a Will on the IGth May 
1905 appointing Sorabji executor and died 
in March 1903. Sorabji proved the Will, 
His executrix Shiriubai is the Ist defendant. 
The plaintiff is the daughter of Nusserwanji, 
the other son of the testator who predeceas- 
ed the mother Kuverbai. It is in oonneo- 
lion with clause 7 of Bomanji’s Will and the 


[19W 

Will of Kuverbai that the principal contest 
and the most difficult question arises. 

The plaintiff contends in paragraph 10 of 
the plaint:— 

' lO. The plaintiff says that the said 
Kuverbai had no power to make a Will 
dealing with the estate of the said Bomanji 
Kaikhushru Mody and that the whole of 
the estate alleged by the 1st defendant to 
belong to the said Sorabji really belonged to 
the estate of the said Bomanji Kaikhushru 
Mody and is divisible either under clause 8 
of the said Will of the said Bomanji Kai- 
kbusbru Mody or is divisible amongst the 
heirs of the said Bomanji Kaikhushru Mody 
and the legal representatives of snob as have 
died on an intestacy of the said Bomanji 
Kaikhushru Mody as to hfs property after 
the life- interest therein of the said Kuver- 
bai-” 

Clause 8 of the Will of Bomanji referred 
to in paragraph 10 of the plaint is as 
follows: — 

8. Should my wife, that is to say, exe* 
outrix die without making her Will, that is 
to say, testamentary writing as mentioned 
in paragraph seven above, then both my 
sons Nusserwanji and Sorabji shall duly 
become Malek 0*. e., owners) in equal 
shares of all kinds of my property and 
effects and both of them shall duly take 
certificate (that is obtain probate) from the 
Court; and out of my property and effects 
which they may take, they shall duly pay 
to their sister Nawajbai Rs. 5,000, in words 
five thousand, thirteen months after the 
demise of their respected mother, and to 
the said moneys neither Nawajbai’s husband 
nor any of her creditors whatsoever shall 
duly have any manner of claim or right 
or title. And if, when the time for pay- 
ment of the above mentioned moneys to my 
daughter Nawajbai, agreeably to what is 
written above, arrives, the said Nawajbai 
be not alive, then my sons shall duly pay 
her children that there may be in equal 
shares the moneys appertaining to their 
mother’s share. And if the said children be 
minors, then the moneys in respect of their 
shares shall be set apart and interest thereon 
shall be realised by depositing the same in 
Savings Bank or (investing the same in) 
Government (Loan) Notes or in any good 
security and (the moneys) shall be duly paid 
to them on their attaining the age of 
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^^onty.oue ye&ra. But Nawajbai’d hasbind 
Bfaall have do manDer of right or olaim 
whatever to the said moneys, and if he 
shoald prefer any olaim, the same shall 
duly be null and void.” 

Clause 9 contains a oonditional legacy in 

favour of Banubai, the other daughter of the 

tea^trix. similar in terms to that in favour 

of JNavajbai but smaller in amount. Clause 
lO^ia as follows:— 

^^^d exeoatrix should die 
without making a Will and if any of my 

sons shoald die before my wife and should 
there be son or sons of him, then he or 
they shall duly receive his or their father’s 
share, and should there be a daughter cr 
daughters of him, then my other son or his 

them married and 
® ^ I each of the daughters 

Ka. l.OuO, in words one thousand, when she 
attains the proper age; and shoald there be 
a wife (widow) of the (decease!) son and 
if she should not remarry, then my other 
son or his son shall duly pay Rs. 2,000. in 
words two thousand, to her. If, after 
receiving the said amount, she re^marries, 
then my son or his heirs are duly Mukh- 
tyars (t. e., at liberty) to recover the said 

amount together with interest thereon 
from her.” 

It is impossible to hold that the sons under 
clause 8 got anything but interests con* 
tingent on their mother not making her Will 
as mentioned in clause 7. 

The learned Judge has held that the 
testamentary power given by oUuse 7 was 
void for uncertainty on the authority of 
Hetley v. Hetley (3). but that notwithstand- 
ing, as Kuverbai did execute a Will, it cannot 
be said that she did not make a Will as 
mentioned in paragraph 7. and, therefore, the 
condition has not beeu shown to have bsen 

fulfilled, upon which clause 8 would come 
into operation. 


The words shall duly as I have direct 
her orally and according to the times ( 
as oiroumstanoes demand!” do not seem 
me consistent with a general testamenta 
power; the reference to previous oral dire 
tiODs indicates the existence of sped 
directions as to the objects in whose favo 
the power was to be exercised. I. therefoi 

266%‘iTr. 202°''‘ Ct. 789, 87 L. 


agree with the lower Court that the power 
was limited as in the case of Hetley ▼. 
Hetley (3). 1 do not, however, feel satisfied 

that this Court should in the oiroumstanoes 
declare the power or trust in the form of a 
power to be void for uncertainty. The 
Court is not called on to declare whether or 
not an unexecuted power shoald be executed 
in a particular manner. It will not try to 
oompell the execution of a trust where the 
terms of the trust are not ascertained or 
ascertainable, but where a power in the 
nature of a trast has been executed in 
professed compliance with the authority 
given, the onus, as it seems to me, of prov- 
ing that the execution was a fraud on the 
power should lie on those who seek by 
challenging the execution to get possession of 
property in the hands of those benefiting by 
the act of the donee of the power. In many 
oases one can imagine very little evidence 
would bs required to shift the onus of 
proof of title upon the parties in possession. 

In the present case I doubt whether 
the Court would not best give effect to the 
intentions of the testator by assuming 
that Kuverabi, who did make a Will and 
whom be trusted, has carried out the 
testator’s directions, for she refers to the 
tsstamentary power conferred upon her by 
her husband’s Will and makes dispositions 
among the members of the family on 
line similar to those indicated by Bomanji 
in clause 10 of his Will to take effect in 
default of appointment by Kuverbai and 
in the event of the death of one of bis sons. 

I have bad doubt whether the provisions 
of Kuverbai’s Will shoald not be taken as 
evidence of the testator's directions following 
the course taken in Podmore v. Qunning (4), 
There the plaintiffs, the natural children 
of the testator, represented that previously 
to, and at the time of making his Will, 
the testator communicated to his wife bis 
desire and determination to give the whole 
of his property, real and personal, to the 
plaintiffs after her death and that she 
undertook that if he made a Will in her 
favour she would carry into effect his 
determination in favour of the plaintiffs 
and that upon such undertaking and pro- 
mise be made his Will giving his real 

(•i) (IS3tj'» 7 Sim. 644; 6 L..T. Cb. 266; o8 E, U. 285; 
40 R. R. 203. 
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and personal estate to bis wife absolotely, 
^having perfect oonBdenoe she will act up 
to those views which I have communicated 
to her in the absolute disposal of my property 
after her decease.*’ 

The testator’s widow made two Wills, one 
almost entirely in favour of the plaintiifa 
and the other giving them greatly reduced 
legacies — both Wills were subsequently 
destroyed and the widow who married again 
died intestate. 

The plaintiffs joined as defendants the 
second husband of the widow (who claimed 
as administrator of the personalty and as 
tenant by the courtesy of the real estate) 
and the heir>at‘law and next>of<kin of the 
testator. 

The Vice Obanoellor held that the words 
of the Will were consistent with the testator 
having given to bis wife either some 
absolute direction or some general recom- 
mendation leaving it to her discretion to 
act upon it or not and in such manner 
as she might think fit. 

For the next of-kin and heir-at-law it 
was contended that on the face of the Will 
the wife was not to take the property 
beneficially for a longer period than her 
own life. This also was the plaintiff's 
contention. There were, therefore, three 
alternatives before the Court^a secret 
trust for the plaintiffs, a resolting trust 
for the next-of kin and heir-at law, or an 
absolute estate for the widow. 

On the evidence it was held that no 
secret trust was made out but a discretion was 
left in the widow, the Vioe-Cbanoellor holding 
that the two first Wills of the widow 
were extremely strong evidence of what 
passed between her and the testator. In 
the result, therefore, both the plaintiffs and 
the next-of kin and heir-at law failed 

In consequence of my doubts the question 
has been argued at a further hearing of 
this appeal. I still dcubb if a trust for 
the r.ext of kin is more likely than the 
directions contained in Knverbai's Will to 
carry out the intentions of the testator. 
There is, however, no direct but only 
inferential evidence as to the testator's 
directions and under all the oircumstanpes 
of the case I am not prepared to set aside 
the decision of the lower Court or to hold 
tl:at there a sulHoient evidence of the 
terms of the power conferred on Kuverhai. 


The only remaining question is whether- 
the plaintiff’s claim is barred by limitation. 
It is not barred *f Article 123 applies. In 
my opinion that Article does apply, for the 
plaintiffs are suing for a distributive share 
of the property of an intestate. The recent 
decision of the Privy Council in Maung 
Tun Tfia v. Ma Thit (5) displaces the line 
of Indian capes upon which reliance has 
been placed for the defendants. 

The decree of the Court below must he 
varied by declaring that Kuverbai took 
only a life-estate under the Will of Bomanjt 
and directing the Commissioner to take an 
account of the estate of Bomanji which 
come into the hands of Sorabji both before 
and after the death of Kuverbai. 

The respondents other than Ratanbai 
must be treated as formal parties through- 
out the bearing in the lower Court under 
rule £03, Therefore, only one Counsel 
would be allowed to them in taxation of 
costs between party and party. After letters 
of administration were granted to Ratanbai, 
there was no reason for their appearing in 
the appeal at all as they claimed through 
Nusserwanji, and, therefore, no costs can 
be allowed to them on the appeal The 
order as to costs will be that the costs of 
all parties from the date of the filing of 
the suit to the decretal order of reference 
will come out of the estate, auu the 
costs of the respondent Ratanbai in the Court 
of Appeal will come out of the estate. The 
costs of the appellants in the appeal must 
be borne by themselves. 

MaCLBOD, J. — One Bomanji Kaikhushru 
Mody died in Match 1872, leaving him 
surviving his widow, Kuverbai, two sons, 
Nusservanji and Sorabji and two daughters, 
Nawazbaiand Banubai. HeleftaWill whereby 
he appointed Kuverbai executrix and she 
proved the Will in April 1872. Thereafter she 
administered the e^'tato until her death 
in 190G. By her Will she appointed her 
surviving son Sorabji (Nusservanji having 
died in 1899) her executor and she pur- 
ported to dispose of all her property, both 
her own and what she bad received from 
her husband. After reciting that her daughter 
Nawfizbai was dead and bad in her life- 

(6) Ind, CtiS 809; 19 Bom. L. U. 294j 16 A- L. 
J. Of}; a2 M. L. J. 71; 21 M. L. T. 97; 21 O. \V. N- 627j 
44 C. 370; G C. L. J. lC6j 9 t. B. R. 66; 10 Bur. L. 
T. 138; 44 I. A. 42 (P. C.). 
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time passed a release whereby sbe bad 
given Dp all ber claim against the estate 
of Bomanji, tbe testatrix proceeds to make 
bequests in favonr of Banabai and tbe 
children of Nusservacji. By olauees 9 and 
11 sbe beqaeatbed absolutely tbe residue to 
Sorabji. Clause 11 is important: — 

**With regard to any remainiog immove* 
able or moveable property and moneys in 
oaab, whatever there may be and wherever 
the same may be and whether tbe same 
may be mice or whether the same may 
have been received by me on behalf of 
(from) my husband or which I may myself 
have heen authorised according to ray 
husband’s Will to give avvay, I make over 
tbe whole thereof (». e., everything) to my said 
SOD, Sorabji Bomanji Modi.” 

From this clause it may be gathered 
that Kuverbai thought she bad, under her 
husband’s Will, a general power to appoint, 
Sorabji took possession of the estate and 
oontinupd to bold it as owner until he 
died in October 1915, leaving a Will whereby 
he appointed bis daughter Shirinbai ex 60 U> 
trix. The Will was proved on the 19th 
January 1916. 

The plaintiff, who is a daughter of Nus- 
servanji. then filed this suit praying inter 
alia that the estate of Bomanji might be 
administered by the Court, and that it might 
be declared that Kuverbai had no power 
to make a Will disposing of any part of the 
estate of Bomanji. 

The chief points for consideration were: 

“(1) Whether the plaintifi’s claim was bar» 
red by limitationp 

“(2) On a proper construction of Bomanji’a 
Will did Kuverbai take (a) as absolute 
owner, or (6) as life tenant with a general 
power of appointment by Will or (c^ as 
life-tenant with a special power of appoint- 
ment by Will according to tbe oral directions 
of the testator ? 

If Kuverbai took only a life-estate 
and the power to make a Will was void for 
uncertainty, was there an intestacy?” 

The learned Judge in the Court below 
has held that the suit was not. barred by 
limitation; that Kuverbai took a life in- 
terest with power of dispo-iiti-in inter vi os\ 
that the direction in the W:ll to K^ivarbii 
to make a Will was vjiJ; and that 0 £i 
Kuvarbai’s death there was an iotestacy 
ps regards the property of Bomanji remain* 


ing in her hands undisposed of at her 
death. Accordingly it was referred to tbe 
Commissioner to take an account of the 
estate of Bomanji which was iu tbe hands 
of Sorabji at the death of Kuverbat, with 
a direction that be should ascertain whether 
tbe investments standing in the name of 
Sorabji formed part of the estate of 
Bomanji. 

From that decree Sbiriobai filed an 
appeal, while Ritanbai filed cross objections 
on the ground that it should have been 
held that Kuverbai took a life interest only 
in her husband’s estate. 

On the question of limitation it has been 
argued that Article 123 can only apply in 
oases where tbe claim for a distributive 
share in tbe estate of an intestate is made 
against a legal representative of the de- 
ceased or some one legally bound to distri* 
bate the estate. 1 agree with the learned 
Judge that the decision of the Krivy 
Council in the case of Maung Tan Tha v. 
Ma Thit (5) lays it down that Article 123 
applies to every suit in which the plaintiff 
seeks to recover an uudistributed share in 
the estate of an intestate It is true that 
the Indian dscisioos to the contrary were 
not referred to, but with all respect those 
decisions appear to have rasuUei from a 
misreading of what was said by White, J., 
in Ismr Chunier Doss v. Juggut Chunder 
Shaha (5). That was a suit for a legacy 
and it is obvious that such a suit can 
only lie against a person bound to pay 
the legacy under the testator’s Will. In 
Kesh'iv Jaginnatk v. Narayan Sakharam (7) 
Sargent, C. J., said: 

We concur in the opinion expressed by 
White and Maopherscn, JJ., in Issur t.'kunder 
Doss V. Jiiygut Ohunder Shaka ((>> that the 
Article only applies to a oaso in which it 
is sought to obtain the share from a 
person who is the executor of the Will or 
otherwise represents the estate with a legal 
obligation to ‘aistribute the estate.’ ” 

With all respect it will appear from 
the repDrt in Issur Ghunler's case (6) that 
the learned Judges said: 

Article 123 only applies to oases in 
which the property sought to be recovered 
is not only a legasy, but i-j aleu sought to 
bj rejoverel ;n bucn from a person 

(0) 9 C. 79; 4 tnd. Dec. (x. s.) 70i. 

(7) l-t B. 236; 7 liul. Dec. (n. s.) 616. 
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who is boBod by law to pay snob legacy, 
either because be is the ezeootor of the 
Will or otherwise represents the estate of 
the testator.’^ 

But a suit for a distribQti7e share is of 
an entirely different nature and may lie 
against any one in possession of the estate. 

The next question is, what is the proper 
construction to place upon clause 4 of Bo« 
manji’s Will? It is true that the testator 
makes Kuverbai ‘Malek Mukhfyar* of all 
his property, but only 'during her life.’ 
Clauses 5, 6 and 7 clearly show that the 
testator intended that Kuverbai should 
carry on the management only of the estate 
in the same way as be had been doing, 
and the gift over to the sons in equal 
shares of all funds of his property, if 
Kuverbai died without making a Will in 
accordance with his intentions, seems to 
me oonoluaive that the testator did not give 
and did not intend to give to his wife a 
power of disposition inter vivos. 

Then in clause 7 there are the following 
words: — 

And in her life*time, keeping God and 
Meher Davar before her mind, my wife 
Bhall duly as I have directed her orally 
and according to the times make her Will 
and all my heirs and the heirs of my heirs 
shall duly act agreeably to the same.” 

It has been contended that these worde 
constitute a general power of appointment. 
But in my opinion they cannot he read in 
that way. They point obviouely to the 
fact that the testator gave certain oral direc- 
tions to hie wife and gave her power 
only to make a Will in accordance with 
those directions. Stress has been laid upon 
the words and aocordin? to the times”, 
but it has been shown to us that the proper 
translation of the actual Gujarati words 
is according to the oiroumstanoe?,” i. e., at 
the time Kuverbai made her Will, so that 
Kuverbai might make the testator’s tnstruc- 
tioDS conform to the circumstances as existing 
when she made her Will. 

There can be no evidence now as to 
what these instructions were, but even if 
there were evidence, on the authority of 
Iletleif V, HetUy (3), which appears directly 
in point, that evidence could not he ad- 
mitted. The power then is void for uncer- 
tainty. It has been suggested that the case 
might fall witiiin the principle laid down in 
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Fleeturoodi In re; Sidgreaves v. Btewar f8), but 
that principle is only applicable where, on the 
face of the Will, there has been an absolute 
gift with an indication that the gift is 
subject to a secret trust, so that it is 
clear there was no intention on the part 
of the testator that the donee should take a 
beneficial interest. Then parol evidence is 
admissible to prove the trust so as to 
prevent a fraud, hut if the particular trust 
cannot he proved there is a resulting trust 
in favour of the next>of kin. 

The last question is, whether, since we 
cannot give effect to the Will of Kuverbai, 
there was in intestacy on her death, or 
whether the gift over in clauses 8 and 10 
comes into operation. 

The plaintiiS contends that it is for the 
defendant to show that Kuverbai died 
without making a Will as mentioned in 
paragraph 7 before the gift over comes into 
operation, and as she cannot do so, there 
is an intestacy. The let defendant on the 
other band argues that it makes no differ* 
ence whether Kuverbai died without making 
a Will or whether she made a Will which 
is found to he a nullity. 

No direct authority on the point has 
been cited. But it seems to me that the 
testator only intended that the gift over 
ahoold take effect in the case of bis wife 
dying intestate. He made no provision fcr 
what should happen if his wife died leav- 
ing an invalid Will, Therefore, there was 
an intestacy. 

The decree of the Court below must he 
varied by declaring that Kuverbai took 
only a life estate under the Will of Boinanji 
and directing the Commissioner to take an 
account of the estate of Bomanji which 
came into the hands of Sorabji both 
before and after the death of Kuverbai. 

Decree varied. 

(8) <1880) 16 Ch. D. 094; 49 L. J. Ch. 514; 29 W. 
R. 45. 
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OHAVDI CHABAN V. HABIBOLA DAS. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 710 

OP 1917. 

March 10, 1919. 

Present \ — Jnstice Sir Ernest Fletcher, Kt., 
and Mr, Jastioe Onming. 

CHANDI CHARAN MITRA— Plaintipp 

— Appellant 
. teraus 

HARIBOLA DAS— Dependant — 

Respondent. 

’ELindrv Law — Dehatiar — Endowment, general, Jor 
worship of Qod, validity of. 

Under the Hindu system of law a general endow- 
ment for the worship of God without giving the name 
of the deity for whose benefit the endowment is to 
take effect is void for uncertainly, [p. 216, col. 1.] 

Appeal against the decree of the District 
Jadge, Rangpar, dated the 29th January 
1917, reversing that of the Munsif, 2nd 
Court at that place, dated the ^Ist July 

1915. 

FACTS appear from the judgment. 

Baba Rishindra Nath Sur/c-r, for the Appel- 
lant. — The plaintiff is the appellant. The 
appeal arises out of a suit for recovery of 
possession of certain lands on a declaration 
of plaintiff's title thereto. Plaintiff purchased 
the lands in dispute by two deeds. 
Defendant resisted plaintiff’s taking posses- 
ston on the ground that the lands were 
deluUar and as such plaintiff's vendor could 
convey no title to plaintiff. The first Court 
rejected the atory set up by the defeine 
but on appeal the lower Appellate Court 
dismissed the plaintiff's suit. My submis- 
sion is that when a transfer is made by 
a Shebait, a third party has no power to 
question it. A religious endowment can 
be put an end to if all the parties 
interested in the same join, as has 
been done in the present case. The oase 
in point is Qobinda Kumar Roy v. 
Dehendra Kumar Roy Chowdkury (1). My next 
point is that the deed of endowment is void 
for uncertainty. The properties have been 
dedicated for the Sheba of God. It does 
not specify which particular deity is to be 
worshipped. This vague sort of dedioatior, 
I submit, makes the endowment void. 
See thundan Lai v. Srimati Arya Pritinedhi 
Sahha (2). The oases reported in Bhupati 

(1) J2 C. W. N. 98 at p. 101. 

(2) 11 Incl. Cas. 260; 8 A. L. J. 944; 33 A. 793. 


Nath Smrititirtho v. Ram Lai Mitra (3), 
Mohar Singh v. Het Singh (4) and 
Ohaturhhuj v. Ghaierjit (5) are distinguish- 
able from the present case, in that in each 
of those oases the deity for whose worship the 
dedication was made was specifically 
mentioned in the deed. Padmapurana, on 
which reliance has been placed by the 
lower Court, merely treats of gifts to 
Bramhans and not to gods. As regards 
my other points I do not press them. 

JUDGMENT. — This appeal is preferred 
by the plaintiff against the decision of the 
learned District Judge of Rungpur, dated 
the 29th January 1917, reversing the 
decision of the 2nd Munsif of the same 
place. The plaintiff brought the suit to 
recover possession of certain lands on deolara* 
tion of title. The plaintiff alleged that 
he had purchased the property under two 
deeds. Now, the learned Judge of the 
Court of Appeal below found that the 
properly was dehuttary that the plaintiff’s 
vendor was the Sbebait and that there 
was no legal necessity for the alienations. 
The first point in the oase is: “is the 
property debuttarY^' The document under 
which the endowment is said to have been 
established is before us. It conveys to 
one Santiram Bairagi the property for the 
purpose of the Shibi of God and Santiram 
Bairagi is allowed to enjoy the property 
from generation to generation. The point 
that has bsen urged is that this deed of 
endowment is void for uncertainty. It is 
said that under the Hindu system of law 
a general endowment for the worship cf 
God without giving the name of the deity 
for whose benefit the endowment is to take 
effect is not valid. The oase is covered by 
the decision of the Chief Justice Sir John 
Stanley of the Allahabad High Court and 
Mr, Justice Banerjee in the oase of rk7i7i(i'',7i 
Lai V. Srimati Arya Srithiedhi Snbha (2), Ihe 
learned Judges there remarked: “As ve 
have alieady said, there was no Thakurji 
and no Thakardwara, therefore, the dedica- 
tion was bad on the ground of uncertainty. 
This case is distinguishable from the cases 


(3) 3 Iml. Cas. 642 (P. Ti.); ;^7 C. 128; 10 C I 
355; 14 C. W. N. 18. 

(4) 5 Irul. Cixs 58 32 A. 337; 7 A. L. J. 201}. 

(5) 8 Iiul. Cu>». 8.32; 33 A. 2.53; 8 A. L, J. 34 , 
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of Bhupati ??■ th Smritiiiriho v. Font Lai 
}Sitro (3), yohar v. Het Ithigh (4i 

ard Chaturlhvo v. Ct'Oterjit <5'. In all 
thof e OBffs, the piffc in favoor of the 

deify ramed in fbe deed of dedicatirn 
and it wap held that, although the image 
of the deity had not been inetalled and 
orneeorated, the endowment was nevertheless 
valid,’* It really comes to this; An appli- 
cation of the ordinary principles of the 
Conrt of Equity with reference to the 
enforoeinent of a trust. The trust may 
be exfontojy in form but the person for 
whofe benfht it vas got to be enforced 
nrust be capable of being ascertained and, 
according to t) ese harr cd Jodgee, the gift 
for the benefit of God wiiboot naming the 
Thakorji is according to the Hindu system 
void for uncertainty. That seems to us 
to he right. As far as experience goes, 
all these endowments are made for the 
deity and each for a particular Tbakor 
and there being no Tbakur here indicated 
for wbofe beneSt the property is to be 
held, the Court is unable to say for which 
of the Hindu deities the endower intended 
that thivS property should be held. The 
period of 3 years during which the recti- 
Boation could be made has long expired, since 
the document is dated the 25th Asein 1136. 
In that view of tie oaee, the person who 
transferred the property to the plaiitiS 
apparei tly had a good title to transfer. 

must accordingly set aside the judg- 
ment and decree of the learned Disirict 
Judge aid decree the plaintiB’s suit with 
costs both here and in the Courts below. 


Decree set aside. 


ti9id 

ALLAHABAD HIGH COURT. 

LETTjiSi Paibst Appbal No. 36 OP 1917. 

May 8, 1919. 

Present Sir George (Cnox, Kt,, 
Acting Chief Justice, and Justice Sir P, 0. 

Banerji, Kt. 

JWALA SINGH AND OTHBRs— D efendants 

— Appellants 

versus 

SARDAE and others — Pliintipfs 

— Rssponibnts. 

Hindu Law — Succession ^8on of Kshatnya hy 
Bhudru woinan, status of — Illegitimate sons, tohether 
can succeed 

The son of a Kshatnya by a Shudra woman 
belongs to a caste higher than a Shudra called Ugra, 
and his illeeitiinHte sons, the cfore, cannot succeed to 
the property which belonged to him [p, 2lT, col 2.] 

Appeal, under section 10 of the Letters 
Patent, against the judgment of Mr, Justice 
Walsh, dated the Sth February 19l7, 

Messrs. Qulzari Lai and S, M, Mukerji, 
for the Appellants. 

Mr. Vishnu Nath, for the Respondents. 

JUDGMENT. — The suit out of which 
this appeal arises was brought by the 
plaiotiffs-respondents to recover possession 
of two oultivatory holdings, namely, the 
whole of fCbata No. 32 and a fourth 
shire in Khata No. 50. The holding 
in Kbata No. 82 has been found to have 
barn the non*oo3upanoy holding of one 
Patpal Singh. The plaintiffs are the 
illegitimate sons of Patpal Singh. The 
defendants are his brothers It has been 
found that Patpal Singh was the son of 
one Debi Singh who was a Kshatriya, 
Palpal Singh’s mother was a Sbndra and 
the question is what was the status of 
Patpal Singh. If he was a Shudra his 
illegitimate sons, the plaintiffs, would succeed 
to his bolding. If he belonged to some 
higher caste the illegitimate sons would 
have no right of succession. The point 
does not appear to have been decided by 
this Court, but it was considered in an 
elaborate judgment of the Madras High 
Court. In the case of Brindavana v, 
Radhaniafii (1) it was held that the 
illegitimate son of a K^hatriya by a Shudra 
woman is not a Shudra but was of a 
higher oa^te called “Ugra.” This view is 
supported by the authorities oittd in the 
judgment and we have not been referred 
to any case in which a contrary view 

(1) 12 M. 72; 4 lud. Deo. (n. b.) 39?. 
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bas been held. We think upon the 
authorities we should follow the view 
adop'ed by the Madras High Coort. The 
resalt is that Patpal Singh belonged to 
a higher caste than that of a Shadra and* 
therefore, his illegitimate sons would not 
succeed to the property which belonged 
to him. In this view the plaintiffs’ claim 
failed and should have been dismissed. 
We allow the appeal, set aside the decree 
of this Court and of the Courts below 
and dismiss the suit with costs in all Courts. 

Appeal allowed. 


MADRAS HIGH COURT. 

SecojiU CiViL Appeal No. 20i8cf 1917, 

October .*3, 19 ! t. 

Fresent: — Mr. Justice ^'^adasiva Aiyar 
and Mr. .lu^tice Spencer. 
MUTHUVENKATANARaYANAN 
CHE rXl — DEFttNUANT 

ApPELL. NT 
versus 

ATHIPANDURE.NGA NaIDU, mivor, by 
HIH ^EKT FRIEND, BALAGURU 
NAIDU AND another — Plaintiffs — 

ReS'^ONDS NTS. 

Hindu Law — Oi/f b>j husband to wife in lieu of 
maintenance - Deed, conferring power ol sale — Doueef 
estate taken by. 

A Hiiida husbanil, while contemplating retire* 
mem train tbo world, executed a deed of pift lo his 
childless wife in lieu of her niain'cnance The deed 
recited: ‘T ijave gifted tliis day in lieu of maintenance 
the uiidiiruieutioned house with riglits of alienation 
by sale”: 

Held, that the deed conferred on the donee an 
absolute estate and not only a life estate. [p. 218, 
col ■.:.j 

iloulvie Mohamed Shumsool Llooda v. Sheivukrum, 2 
I. A. 7: 14 B. L. 11. 22* ; 22 W. K. -JOJj a Sar P. C. J. 
40i and Chufter Lull Sirigh v. S/tea-aA-rum, 5 B. L. K. 
123: »3 W 11 28-i, oxpluined 

Bhujango Rau v Ita)naija)nma, 7 M- 387: 8 Ind, 
Jur. 2 . 8;2lnd Doc iN.8.^>l3, Jugeswar Xurain Dco 
V Rom Chandra Dull, 2.-( C. H70 P C ; 2-^ 1 A 37; 
7 Sar. P. C. J. 13; 6 M. L J. 75; 2 Jnd. Dec. (N. s.) 
44‘> and Manik-a Hudali v. Hnthnchi Kavnndaiif 
30 Ind, Cas. tbo; i8 M. L, T. 346; 2 L. W. t8/, dis- 
sented from. 

Ammcij; Dattatrayn v. Chnndrahai, 17 B. .5C"; P Ind. 
Dec. 32? and Nanjamtna v. Nacharammal, I7 

M. L. J. 6 2, distinguished. 

Per Seshogiri Aiynr, J. — A Hindu husband ia 
bound to make piovision for the maintenai co of 
his uilo beioro retirement from temporal atTuirs. 
[p 2 ci.l 2 ] 

Tlio grind, of a power of sale in a deed of gift 
rx in Ijivoiir of a Himm feiiiale tally and 

Millici(*nily indicates the grant of an absolute estate, 
[p. 220, col. l. j 


Per SpeTicer, J . — Where words giving a power of 
alienation or absolute estate occur in a document, the 
ordinary presumption is that the grant is absolute 
in nature, [p- 220, col. 2.] 


Second appeal against the decree of the 
District Court, Triohinopoly, in Appeal 
Suit No, 585 of 1916, preferred against the 
decree of the Court of the District Munsif, 
Triohinnpoly, in Original Suit No. 231 of 19i5. 

FACTS appear from the judgment. 

Messrs. T, R. Venkatrama iSas^n' ar.d 
S. Ramaswami Ayyangar^ for the Ap- 
pellant — Exhibit I, the deed of gift in 
favour of plaintiff’s mother, only confer- 
red on her a life-estate. Gifts to females 
should, under Hindu Law, be construed 
restriotively. Oo the death of the donee 
the reversion went back to the Ist defend- 
ant, the donor. Ha was competent to 
dispose of the property. The gift was of 
immoveable property to be enjoyed by the 
plaintiff’s mosher for her maintenance. The 
intention of the donor could only have 
been to give her a life inlerest. See 
Mtul ie Mohamtd Shumsool Honda v. Shtwuh- 
ram (l). 

In Bhujanga Ran v. Rarnayamma (2) it was 
held that even where the gift deed to a 
woman contained the words *putra poutra 
peryantam^' i.e., from generation to genera- 
tion, it did not confer an absolute herit- 
able estate. That is, perhaps, the strongest 
expression which can be invoked in favour 
of an absolute gift. 

The document only gives the donee a 
power of eale;^ it does not contain the 
ueuftl recitals, ‘powers of gift, alienation, 
etc,,’ which only can oonier an absolute 
estate. 

Meesrs. T. V. Muthukrishna di/yarand S. 

E, Sankara Ayyar, lor the Respondents. 

There is no hard and fast rule that all 
gifts to Hindu females should be construed 
as conferring a Me estate wthout refer- 
ence to recitals in the documents. Each 
case should be decided on its own facts. 
In the deed of gift to plaintiff’s mother 
she is given the power to sell the houFe. 
That derogates from the theory of limited* 
o wner.ship. 


Bhvfar.ga Ron v. Ratnnyanim-i <2) requires 

le ooTif-'df-rati(^ri. 

O; 2 1. A. 7; 14 B. I.. 226; W. B. 40‘*- H S-.r 

P. C. J- 4ir.. ■ 


|2) 7 M. 3-57; 8 lud. Jux. 238; 2 luil Doc 
853. 




218 INDIAN OASES. [1918 

MDTHUVENKATAKARATANAH CBETII V, ATBIPIKDDRERGA KAIDU. 


It is Dot neoessary that the absolnte 
estate conferred should be in an ampliBed 
form and contain all the expressions 
asoally foand in docaments of that character. 

JUDGMENT. 

Sadasiva Aitar, J. — The 2nd defendant 
is the appellant. He purchased the plaint 
bouse from the 1st defendant, who is the 
plaintiff’s father. The plaintiff is the son 
of the 1st defendant by the let defendant’s 
deceased 6rat wife. The let defendant 
made a gift of the house in November 
1903 to his first wife (that is, plaintiff’s 
mother) by Exhibit I. The plaintiff was 
born after tbe date of the gift deed and 
he claims the property as the heir of his 
mother and seeks to recover possession of it 
from tbe purchaser, the 2nd defendant, 
after declaring that tbe sale-deed by the 
let defendant in September H08 in favour 
of the 2nd defendant is not binding on 
the plaintiff. The defendants’ contentions 
were that the gift deed to plaintiff’s 
mother was a nominal transaction which 
was never acted upon and that the sale 
to the 2nd defendant, by the first defend- 
ant acting for himself and as guardian of 
tbe plaintiff, was made for proper purposes 
binding on the plaintiff. When this suit 
was brought tbe plaintiff was a minor and 
the suit was, therefore, brought by bis next 
friend, his paternal aunt’s husband. (It is 
clear from the written statements that the 
1st and 2nd defendants have been acting 
together, tbe Ist defendant having married 
a second wife.) Tbe plaintiff also claims 
mesne profits for 3 jears before suit and 
the only defence so far as this claim 
is concerned is that the claim is excessive. 

In the first Court no contention was 
raised in dispute of the allegation in para- 
graph b of the plaint that an absolute 
interest in tbe plaint house had vested in 
ICuppammal under the gift deed. The learned 
District Munaif found that the gift deed 
was a real transaction and that the plaint- 
iff’s mother did enjoy the house with full 
rights. He found also that the sale deed 
was not binding on tbe plaintiff as it was 
not executed for the advantage of tbe minor, 
in appeal a new contention seems to have 
been raised in the appeal memorandum 
that the deed Exhibit I, even if effective, 
gave the mother, in law, only a life inter- 
est and that tbe reversion came back to 


the plaintiff’s father on plaintiff’s mother’s 
death. It does not, however, appear that 
this point was argued before the Appellate 
Court, as no reference is made in the judg- 
ment of the learned District Judge to this 
contention. The contention, however, has 
been strongly pressed before us in second 
appeal and I shall at once deal with that 
contention. 

Exhibit I states that the husband, who 
is contemplating retirement from the world 
and pilgrimage to holy shrines, makes a 
gift of the suit bouse to bis childless wife 
iu lieu of her maintenance. A husband 
is bound to make provision for the main- 
tenance of bis wife before retirement from 
temporal affairs and that obligation is 

evidently intended to be discharged by this 
gifi. Under the deed the donor gives 
the house "with its site, water* eonrsee, 
treasures and stones” with power of 
alienation by sale expressly conferred on 
the donee and recites that he gives also 
possession cf the title deeds. Construing 
this document in its ordinary eense ac- 
cording to the plain meaning of tbe 
language, I can find no difficulty whatever 
in arriving at the conclusion that it con 
ferred an absolute heritabls interest on 
the donee. It wa^, however, argued by 
Mr. T. R. Venkatrama Sastriar, on the 
strength of some judicial observations in 
the decisions he has quoted, that heoause tbe 
gift was made to a Hindu woman, more 
especially to a wife, we must construe the 
doonment restriolively having regard to 
the supposed intention of a person who 
makes a gift to a Hindu woman not to 
give her more than a life-interest. I 
shall refer to a few of those oases. The 
first case I shall refer to ia the decision 
of the Privy Council in Moulvie Mohamed 
Shumsool Hooda v. Shewukram (1). The facts 
and tbe course of decision in that case 
were rather peculiar. Tbe doonment in 
that case was a disposition in favour of 
bis daughter in*law by a testator. He 
made her the heir and malik of his pro- 
perties after his death. Than be said 
that her daughters shall be her heirs. 
There were no words of inheritance (such 
as putra poutradi) in the document and 
no powers of alienation were expressly 
conferred. That document had been con- 
strued by Bayley and Hobbouse, JJ., in 
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Ohutier Lall Singh v, Shewuk Ram (3) as grant* 
ing an absolute heritable estate to the 
daaghter*in*laW| where the learned Judges 
had to ooDstrae it in the first of the two 
suits in whioh the document had to be 
construed. In the later suit the decision 
of the High Court whioh is reported in 
the foot*note* to Srimati Pahitra Dasi v. 
Damudar Jana (4)| that same document 
was construed by two out of three Judges 
as giving only a life^interest to the 
daughter in law (D. K.) having regard to 
the notions of Hindus about the extent 
of women^s interest in the property in- 
herited by them, but the third Judge 
[who was one of the Judges who took 
part in the decision in Ghutter Lall Singh 
V. Shewuk Ram (3)] dissented and he ad- 
hered to his former opinion. Then the 
case went up to the Privy Council and 
their Lordships, on the particular facts of 
that case and having regard to the sur- 
rounding circumstances, thought that the 
majority of the Judges in Srimati Pahitra 
Dasi V. Damudar Jana (4) came to the 
right ooDolnsion on the construction of a 
rather difficult deed. The decision of their 
Lordships of the Privy Council seems to 
have been considered in several decisions 
of the High Courts as if it laid down 
the broad proposition that a gift to a 
Hindu female (and especially to a wife 
or widow by her husband) should be 
construed with a prejudice in favour of 
the view that only a life-interest was 
intended. 1 must say with the greatest 
respect that no such rule of law can be 
deduced from the said decision of the 
Privy Council. Oo the other band, so 
long ago as in 1875 a very learned 
Judge, Romesh Ghunder Mitter, laid down 
in Kollany Kooet v. Luchmee Fershad (5) that 
he was not aware of any provision of Hindu 
Law that a gift to a Hindu female means 
a limited gift or carries with it only a 
limited estate. Even as regards the wife 
the text of Narada quoted in Bhujanga Rau 
V. Ramayamma (2), what has been given 
by an affectionate husband to his wife 
she may consume as she pleases when he 

(3) 6 B. L. R. 123i 13 W. R. 2f>5. 

(4) 7 B. L, R. 697 at p. 70. 5 24 W. R. 397 (foot note). 

(6) 24 W. R. 895. 

•Seo Syod MahometJ SKumsal Hoda v. Shewakrouif 
7 B. L. R. 7C0 foot note-, 14 W. R. 31o— fM. 


is dead or may give it away except the 
immoveable property, does not, in my 
opinion, mean that a gift even of immoveable 
property, if accompanied with express 
power of disposal, cannot confer an abso- 
lute estate on the wife — of course Narada 
was not considering the case of a dis- 
position by Will in favour of a widow 
to take effect after the testator’s death. 

In Bhujanga Rauv. Ramayamma (2) it was 
held that a gift with the words putra 
poutra paryantam added did not confer on 
the wife a power of alienation though the 
land became her stridhanam. With the 
greatest respect 1 am not prepared to 
assent to the correctness of that decision, 
which, in my opinion, requires reconsidera- 
tion when the same question arises again. 
So far as the oases in Annaji Dattatraya 
V. Ghandrahai (6) and Nanjamma v. 
Nacharammal (7) are oonoeroed, the de- 
cisions rested upon a particular words 
found in the deeds executed iu favour of 
the female donee; in the one case that 
she should enjoy for her maintenance and 
in the other case that she could en-oy 
for her life. Their Lordships of the 
Privy Council have themselves indicated 
that they did not mean by their decision in 
Moulvie Mohamed Shumsool Booda v. Shetouk' 
ram (1), to lay down any such general role as 
is c‘)Dtended for [see Jegeswar Narain Deo v. 
R tm Ghandra Dutt (8), where even the »vords 
indicating that the gift was for mainten- 
ance were not held to detract from the 
absolute character of the estate given by 
the deed. Also Surajmoniv. Rahi Nath Ojha 
(9)]. In Vf'ncataraju v. Eottayya (10) I 
ventured to express the opinion that a 
gift by a female should not be construed 
lees liberally than a gift to a male. [See 
also Ranianvj'j Aiyangar v. Satagopacharar 
(II)]. As regards the case in Manika 
Mudali v Muthachi Kavandan (12) 1 respect- 
fully dissent from the opinion of Ayling, 

(6) 17 B. 503; 9 Ind. D.‘c. (n. s.) 327. 

(7) 17 M. L. J. 622. 

18) 23 C. 670 (P. C.); 23 1. A. 37; 7 Sar. 1'. C. J. 13j 
6 M. L. J. 75; 12 Ind. Dec. (n. .<.) -14.5. 

(9) 30 A. 84: 5 A. L. J. 07; 12 C. W. X. 231 (P. C.); 
18 M. L. J. 7; 10 Bom. L. R. 00; 7 C. L. J. 13J; 3 M. 

L. T. 144; 35 I. A. 17. 

(10) 16 Ind. Cas. 130; 23 M. L. J. 223 at p. 229; 12 

M. L. T. 230; (i9l2j M. W. X. 861. 

(U) 24 Ind. Cas. 20; 27 -M.L. J. 329. 

02) 30 Ind. Cad. 685; 18 M, L. T. 346; 2 L. W, 887, 
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J., that the wirds sarca swathanthrathudan 
did not Ovjnfer nn absolute estate on the 
female donee. The other learned Jadge, 
1'y^bji, J, was ioolined to differ but nataral- 
ly felt too diffident to differ^ espeoially as 
two Hindu Judges in the lower Courts 
had expressed a contrary opinion. The 
deoision in Appeal No. 26 of 1896 decided 
by Subrahmania Ayyar and Bsnson, JJ., was 
sought to be distinguished by Ayliog, J » on 
the eround that, besides the words aar^a 
sirnthanthrathudan, there were other expres- 
sions in the document construed in Aopeal 
No. 26 of 1*91 which indicated the inten- 
tion to grant an absolute estate, 1 venture 
to think that with full proprietary powers”, 
the meaning of aarva swithanthrnthudan^ is 
the strongest expression that an alienor can 
employ to confer an ab^olate e.state on the 
alienee and that the addition of other expres 
sions is eupeitlaons. Mr. Venkatraroa Sastri 
tried to make a point of the fact that 
only the power of sale was given in the 
document now construed and not the 
general power of alienation by sale, gift, 
etc., words usually found in doopmenta 
intended to confer an absolute title. 1 am 
not much impressed with this argument. 
The grant of a power of sale, in my opinion, 
fully and sufficiently indicates the grant of 
an absolute estate. I, therefore, agree with 
the lower Courts in their construction of the 
document Exhibit I. 

A minor point was urged that because 
the father, the 1st defendant, had obtained 
interest fur some time on behalf of him- 
self and the plaintiff on the amount of 
a mortgage deed which the 2nd defendant 
executed for the greater portion rf the 
purchase-money mentioned in the sale deed 
executed to liirn by the 1st defendant, the 
plaintiff is not entitled to claim rent till the 
date of the document executed by the let 
defendant acknowledgirg receipt of such 
interest, in the Brst place this point seems 
not to have been taken in the Brst Court, 
or even in the ground of appeal to the lower 
Appellate Court. In the next place, the 
money was obtained by the let defendant, 
not ter the benefit of the plaintiff who is the 
only entitled to the mesne profits, 

biji wasoblnined as interest on the amount 
of a moitpage bond which was a part of 
the oourfo of transactions created by the 
1st defendant with the intention of acting 


adversely to and creating evidence against 
the plaintiff’s claim as beir of his mother. 
This contention, therefore, must also be over* 
ruled. 

In the result I would dismiss the second 
appeal with plaintiff's costs. The time for 
removing the superstructure allowed to tbe 
2Qd defendant is extended till tbe expiry 
of 4 months from this date. 

SPKNCeR, J. — I agree. On the somewhat 
belated contention that the gift deed in this 
case, Exhibit 1, which contains the words: 

I have gifted this day in lien of mainten- 
ance the undermentioned bouse with rights 
of alienation by sale” confers on tbe wife 
only a life-estate, 1 wish to add a few words 
in deference to tbe very full arguments we 
have listened to. In TooUi Baas Kurmokar 
V. Madan Oopal Bey (16) it was laid 
down by Harrington, J , that one of the 
tests which may be applied to see whether 
the estate given is intended to be absolute or 
no*;, is to see whether tbe donee has a power 
of disposition over if. 1 respeotfully agree with 
this end adopt this test. In Jogeauoar Narain 
Beo V. Ram Chandra Butt (8) the Judicial 
Committee of the Privy Council has no hesi- 
tation in construing a gift deed which con- 
tained an express power given to the donees 
of making alienations by sale or gift as con- 
veying an abiolute estate. There were other 
words in tbe deed which led to the same 
conclusion. But the decision supports the 
view that where words giving pawers of 
alienation or of absolute estate occur in the 
document, the ordinary implication is that tbe 
grant is an absolute one. Manika Mudali v. 
liutkachi Kavandan (1:^) was a decision 
which turned mainly on the meaning of the 
words sarva ausathanthrathudan^ which do not 
occur in the document before ns. If in that 
case there had been a distinct provision for 
alienation, it is clear from Ayling, J ’s remarks 
that he would have come to tbe conclusion 
that an absolute estate was gifted. Bat in 
that case only the words aarva swathanthra^ 
thudan occurred and tbe power of sale that 
occurs in the document before us was not 
present in that document. in Annaji Bat* 
tairaya v. Ohandrahai (d) there were no words 
giving expressly the power to alienate tbe 
property. In Nan amma v. Nacharammal 
17) the question that arose was whether 

(13) 2H C.499. 
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there was a grr&nt of a life estate or a widow’s 
estate. The learned Judges held that what 
was given in that ease was a life estate, 
and they came to this oonolasion on aooonnt 
of the words ' you shall enjoy ths sacce all 
your life.” They oommented on the absenoe of 
apt words for the purpose of olothicg the 
widow with powers of alienation for purposes 
of family neoeasity, and they decided that 
the mere expression “with power to sell and 
give away” did not necessarily indicate tne 
grant of a widow’s es ate. Oo iheoonstruo- 
tion of the suit gift deed 1 agree with my 
learned brother that the District Judge was 
right in his opinion that an absolute estate 
passed and that the second appeal should 
be dismissed with costs. 

M. c. p. 

Appeal dismissed^ 


CALCUTTA HIGH COURT. 

Civil REKsaeNca No. 5 of i9l9. 

February 4, 1919. 

Sir Lancelot Sanderson, Rt. , 
Chief Justice, and Justice Sir John WoodrofFe, 

Kt. 

In the , natter cf Section 61 (1) of the 

Indian Stamp Act 
and 

In the matter of An Agreement between 

A. M. AMOLIA 
versus 

IBRAHIM ISHAK. 

Stamp Act (II oj ib9»;, Sch. I, Art US, cL <’a>, 
cl Ki'.—Leaoe of a shop— Agreement to pay rent daily— 
Stamp duty payable. 

A tenant agreed to pay Bs. 60 per mouth as rent 
for a shop and to pay the said rent at rts. 2 per day; 

Held, that the tenancy was a monthly tenancy and 
that it came within Article io, clause a), sub-clause 
(u, ot Schedule 1 to the Stamp Act and that, 
tlierefore, the proper stamp duty payable thereon 
was eight anoas. 

Reference made by the Collector of 
Stamps, Calcutta. 

FACTS.— In a suit before the 5th Judge 
of the Calcutta Small Cause Court a docu- 
ment was produced in evidence whereby 
the executor agreed to pay Rj. (jj pgj. 

month as rent for a shop and to pay toe 
said rent at R^. 2 a day. The question 
was, whether the document, for the par- 


BaKEMAPPA t5. TIMAKEA. 

po5e8 of the Stamp Act, was a lease for 
a terra of less than one year, or wherher 
it was one for an inde6nite period. The 
Judge held that under Schedule I, Article 
(a) (?) of the Stamp Act, read with sec- 
tion 103 of the Transfer of Property Act, 
the document purported to create a monthly 
tenancy. The Collector of Stamps, however, 
was of opinion that the document did not 
purport to be a lease for any definite peri.od 
and required to bs stamped under clause 
(to) of the Article of the Stamp Act 
referred to. He accordingly submitted 
a reference, under section 61 (2) of the 
Stamp Act, to the High Court. 

Mr. S. R, Das, for the Collector. 

Mr, 7>. N, Sen, for the Lessor. 

JUDGMENT. 

Sanderson, C. J.^In this case learned 
Counsel has conceded, and I think rightly, 
that the tenancy was a monthly tenancy; 
and, consequently, it comes within Article 
35, clause (a), sub clause (?) of the First Sche- 
dule of the Indian Stamp Act, that is to 
say, ‘ the lease purports to be for a term 
of less than one year.” Therefore, the 
proper stamp duty is the same duty as 
for a bond which is referred to in Article 
15 and inasmuch as the amount is 
above Rs. 50 and does not exceed Rs. 100, 
the proper stamp duty is eight annas, as 
the learned Judge has decided. 

Wo^DROFPE, J. — I agree. 

Answer accordingly. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 918 of 1917, 

August Id, 1918. 

Justice Sir William Ayling, 
Kt., and Mr. Justice Krishnan. 

DURUGAMMA POOJARl HHEEMAPPA 

— Uefendant — Appellant 

DURUGAMMA POOJARI TlMAKKA— 

Plaintiff — Respondent. 

ilir.bi L-j/r— Fiija, i>crf,u-, nance of— Pro';/, 
oner hy, J>r a-v>ian—('iwir>: uf projy, ifhetUer 
limited tj s!(aier< enlit/cd. {.) lu rfori/ftnce by turn-:. 

L'lulcv lliiKlu I ;i\v a w. Lilian can gcL i-'-j.i pci I'lHfu . 
cd ill u temple by a jimpcr pro.vv. 

I ho cl.'Mco uf Clio pi-vi-xy is not Hiuitc-d to the other 
sharers nlio ar*' entitled to perform i„ i), 

turn. 
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Seoond appeal against the decree of 
the Temporary Subordinate Judge, Bellary, in 
Appeal Snit No. 153 of 19 16, preferred against 
the decree of the Court of the District Mansif, 
Bellary, in Original Suit No. 171 of 1915. 

FACTS appear from the judgment. 

Mr. r. 8. Narasimki Ayyangar, for ihe 
Appellant. ~The plaintiff cannot choose any 
proxy she likes. Her choice must be res- 
tricted to the other sharers who are entitled 
to perform the puja in their turn. She 
cannot introduce strangers. See Colebrook’s 
Digest, Book II, Chapter III, section 2. 
rule 21. 

The Hon’ble Mr. T, Rongachariarj for 
the Respondent. — The appellants case in 
the lower Court was a special custom in 
the plaint temple whereby a proxy was 
to be chosen from among the sharers 
entitled to perform puja. The custom 
having been found against appellant, be 
now relies cn a positive text of Hindu 

Law. The text cited does not cover the pre- 
sent question. 

JUDGMENT.-— The question whether a 
woman can get puja performed in a temple 
by a proper proxy is now settled by the 
ruling oE the Full Bench in Annaya Tardri 
V. Amm^ka Hengsu{\). 

The appellant contends that the plaint- 
iff’s choice of proxy most be limited to 
the other sharers who were entitled to 
perform puja in their turn. This was put 
as a matter of special custom in the plaint 
temple in the lower Appellate Court, but that 
Court has found against it and we must 
accept the finding, 

It is now argued before os that it is a 
rule of Hindu Law. Colebrook’s Digest, 
Book II, Chapter 111, section 2, rule 21, is 
relied on. We do not think that rule bas 
anything to do with the choice of proxies 
at all; nor is it shown to he in force iu 
this Presidency. 

The seoond appeal fails and is dis- 
missed with costs. 

M, 0. P. 

Appeal dismissed. 

(1) 47 Jnd. Cas. 341;35 M.L. J, 196; 8 L. W. 301; 
24 M. L. T. 163; (1918) M, W. N. 669j 41 M. 886. 




PATNA HIGH COURT. 

CiRCtriT COORT, OcTriCK. 

Civil Revision No. 2 '^ of 1918. 
December 19, 1918. 

Pmen^;— Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice MolHok. 

BANAMALI SATNATHI— Petitioner 

versus 

Choxtdhuri ARTARAN MAHAPATRA 

— Opposite Party. 

O/ iwa Tenancy Act ill B. O. of 19131, ss. 198, 210 
— “Cowrl having jurisdiction to determine suit for 
the possession of land,*' whether includes Civil Court 
—Jurisdiction of Civil and Revenue Courts — Civil 
Court, whether can determirie rent. 

The provisions of eectiou 210 of the Orissa 
Tenancy Act are general in their application and 
the words “the Court having jurisdiction to deter- 
mine a suit for the possession of land” in the section 
mean any Court which has that jurisdiction, unless 
it can be shown that that jurisdiction is taken away 
by some provision in the Act itself, [p. 223, col. 2.] 

Therefore, a Civil Court has jurisdiction to 
determine the rent payable by a tenant under 
section 210 (1) {d) of the Orissa Tenancy Act. Q>. 
223, col. J.] 

Civil revision from an order of the Mansif, 
Kendrapara, dated the 15tb May 1918. 

Mr. B. Ohowdhuryt for the Petitioners. 

Mr. B. N. Das, for the Opposite Party. 

JUDGMENT. 

Miller, C. J. — The question for decision 
in this case is whether a Civil Court is a 
Court having jurisdiction tc determine a 
suit for the possession of land within the 
meaning of seotion 210 of the Orissa Tenancy 
Act, 1913. That ssotion provides that 
suob a Court, on the application of either 
the landlord or the tenant, may determine 
all or any of the following matters, 
namely:— 

* (d) The rent payable by him at the time 
of the application.” 

An application was made under that 
seotion to a Civil Court presided over 
by a Munsif and the Mansif came 
to the conclusion that the rent 
payable was that contended for by the 
landlord, which was Rs. 7 odd, and not 
that contended for by the tenauti which 
was Rs. 3 odd. That decision is brought 
before us by way of revision and we are 
asked to say that the Munsif's Court had 
no jurisdiction to entertain such an appli- 
cation, and we are referred to seotion 
193 of the Act which provides that 

The following suits and applications shall 
be cognizable by the Collector, and shall 
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be iDstitated and tried or beard aoder the 
provisions of the Act, and shall not be 
cognizable in any other Court except as 
provided in this Act, namely: — 

'(a) All suits and applications nnder any 
portion of this Act other than Chapter XI.” 

The application in qnestiou admittedly 
did not come under Chapter XI and, therefore, 
prima facie it would be under section 193 
one of the applications 'nbich would be 
triable by the Collector only and not by 
the Civil Court, hut section 193 only 
provides that these suits and applications 
shall not be cognizable in any other Ccurt 
except as provided in this Act, and the 
question which we have to determine here 
is, whether it is provided in section 210 
that a Civil Court shall have jurigdiotion 
to determine ore of the applications 
mentioned in that section. The section 
itself is quite clear and unambiguous. It 
is taken and repeated veria^tw, I believe, from 
section 158 of the Bengal Tenancy Act. It 
refers to the Court having jurisdiction to 
determine a suit for the poesession of 
land. That may he either a Civil Court 
or a Revenue Court as the case may be, 
but as things are, there is no reason, so 
far as I am aware, why a Civil Court 
should be deprived of its ordinary jnris- 
diotion to determine a suit for the 
possession of land, and if that is so, it is 
quite clear that a Civil Court is one of 
the Courts referred to in section 210, 

But it is suggested that section 193. 
which makes all suits and applications 
under any portion of this Act triable by 
the Collector only, imports this that all 
suits of any nature which are referred to 
or in which any provisions of this Act 
may be applied are suits under this Act. 
I confess that I have some difficulty in 
following that argument. It does not 
seem to me that an ordinary suit which is 
triable by the Civil Courts is a suit under 
this Act at all. There are certain suits 
and certain applications which undoubtedly 
are made under this Act, that is to say, 
the Orissa Tenancy Act, and there are 
certain classes of oases which are said by 
the terms of the Act itself to be triable 
only in a certain way either by a Civil 
Court or a Revenue Court or in some 
other way as the case may be. It seems 
to me, looking at this section, that there 



is no ground for holding that an ordinary 
snit for the possession of land is a suit 
or application under any portion of this 
Act at aJl, It may he, and I believe it 
is a fact, that certain Euits for ejectment 
against tenants, which of course involve a 
claim for pofsession of land, are triable 
only in a certain way, but the words of 
section 210 are general in their application 
and I think that the words there used **tbe 
Court having jnrisdicticn to determine a 
snit for the possession of land” must mean 
any Court which has that jurisdiction^ in 
this case the Civil Court, unless it can be 
shown that that jnrisdiolion is taken away by 
some provision in the Act itself. In these 
circumstances I think this application must 
be dismissed wilh costs. 

Mollick, J. — I agree. 

Application dismissed. 


JbCMBAr HIGH COURT. 

Second Civil Appeal No. 654 of 1910, 

December 3, 1918, 

Tresent:— Mr. Justice Heaton and Mr. Justice 

Pratt. 

Sahahsaheb SABDURALBI ani> gtbers— 

DeFEKDANTS A PPELLANTS 

versus 

SADASHIV SUPDE-Plaintiff-Respond. 

ENT. 

Civil Procedure Code (Act V of 190R>, 99, (A XXXI r 
i^l—LimUation Act {IX of 1908), s. i2, scope of- 
Mortgage, suit on, against some of several heirs of 

of—Non.joinder of parties, 

A mortgagee brought a suit to euloicu his 
mortgage by sale of tlic mortgaged properties 

mortgagor. 

On objection being taken that the suit was bid for 
non.joinder of the other lieirs, the mortgagee refused 

tojomthemas the period of limitation as against 
them had expired: 

Hetd that the ellectof the uom joinder of some 
of the heirs of the mortgagor was that the mortgagor 
lost his right to enforce the mortgage charge against 
that part of the security which was represented bv 
the shares of the excluded heirs, but that the mort- 
gagee was still entitled to enforce his charge 

property and there was no 
bar to the jmisdiction of the Court to onterlain tho 
Buit as framed, [p. 224, col. 2.1 


224, 


IKDlAlr OASES* 


SABDURALLI V, 6ADAsni7 ST7PDB. 

Per J.— Section ^^0 of the Civil Procedure 

Co<le refers to luisj-Jncler of pftriies, but mitj- inder 

includes [!' 2.j 

'J he test both unoer Order XXXIV, rule 1, of ihe 
Civil Procedure Code and section I'j' of the J-iniitation 
Act is the same, vjz , was the suit properly con- 
stituted at the date of the plaint so ns to enable the 
Court to adjudicate as between the parties 
mpleadedi' [p. ^*25, col. 2.] 

Second appeal from the deoision of the 
Assistant Jodge, Kbardesb, in Appeal No, 
271 of 1V14, confirming the decree parsed by 
the subordinate Judge, Brandol, in Civil 
Suit No. 16 of 1911. 

Mr. 5. AJ. Kaikini^ for tbe Appellants. 

Mr. P. B. Shivgnef for the Respondent. 

JUDGMENT. 

Pratt, J. — In this suit the mortgagee, 
who is respondent in this appeal, sutd 
to recover tbe mortgage debt by sale of 
properties mortgaged in 1896 by the de- 
ceased Sabdaralli The suit was brought 
within the extended period of limitation 
allowed by section 36 of tbe Indian Limitation 
Act, 1908, and the original mortgagor 
having died before the suit, his wife and 
daughters — tbe appellants — were made defend- 
ants. 

Objection was taken in the first Court 
that the suit was bad for non-joinder of 
other heirs of Sabdaralli — bis brother and 
sister’s children. But the mortgagee did not 
join them in spite of the objection as the 
period of limitation as aginst them had expired, 

Tne Subordinate Judge held that the 
non joinder of these heirs was not fatal 
to the suit and decreed the suit as against 
the interest of the wife and daughters. 
The lower Appellate Court confirmed this 
decree and the wife and daughters in this 
appeal contend that tbe provisions of 
Order XXXlV, rule 1, are imperative 
and that the non-joinder of the heirs 
admittedly interested in the equity of redemp- 
tion necessitated the dismissal of the 

suit. 

This is the only point raised in the 

appeal. . 

Now the mortgage security is ot course 

indivisible and the mortgagee must sue 
to realize the whole of his debt out of the 
property mortgaged. This is the subatan- 
tive I'lw eimoted in section 6? of the 
Tianfcfer of Property Act. Then Order 
XXXlV, rule 1, is a rule of procedure 
that all persons interested in the mortgage 
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security or the right of redemption shall 
be made parties to the suit. The f hjeot 
of ibis rule is clearly to avoid mu.tiplifa- 
tirn of suits, but does a breach of this 
rule involve the consequence that the suit 
should be di>missedH The answer to this 
question is. I think, supplied by section 99 
of the Code. That section refers to oases 
of misjoinder of parties, but misjoinder 
includes non joinder: Ekkanrtthn Eaciara Unni 
VaUa Kaimnl v. A}anakhat Vasunm Elaya 
Kn{mal(\). Aooo^^li^g to that section non- 
joinder of parties, though a breach of the 
procedure enjoined by the Code, is not a 
fatal defect unless it affects the merits of 
the case or the jurisdiction of the Court. 
Neither of these conditions is fulfiied in 
the present case. The right to enforce 
the mortgage charge against the pait of the 
security represented by the shares of the 
excluded heirs is lost. The joinder of these 
heirs will not affect the meritsof the case, 
for it is only the right, title and interest 
of the defendants that can be sold. The 
mortgagee, though he has lost part of the 
security, is entitled to enforce bis charge 
against the rest and there is no bar ou the 
jurisdiction of the Court to entertain such a 
suit. 

The terms of section 85 of the Transfer 
of Property Act (IV of 1:8-0, which 
corresponded to Order XXXIV, rule 1, were 
held by the Allahabad High Court in 
Muta Uiyi Kasodhnn v. Kozim Husain (2) 
and Qhtdam Ka-Jir hhan v, Mustukirn Ekan 
(3l to be imperative, so that failure to 
join the partio'i indicated involved dismiBsal 
of the suit. These oases proceeded on what 
was supposed to be the imperative character 
of the word “must” in section So. But 
this word is now dropped out and tbe 
section U incorporated in the Code of Civil 
Procedure, showing that the matter is one 
of procedure and regulated by eeotion yj, 
The judgment in A7a(a Din'sease (2} said that 
tbe imperative construction was necessary 
in order that ‘litigants should be made 
to know and feel the Statute Law.'* 
This can hardly be admitted as a valid 
argument and justifies the criticism of Air 

(I) 5 Iiid. Cas. 77i; 33 M. 436; 7 M. L. T. lO^j 20 
M. L. J. 

lA A. 412 F. li ): 7 IiKl. Dec, (n. 3.) 270. 

18 A, lOU; A. \V. N. (ibUO/ 7; 8 Ind. Doo. (n. a.) 
778. 


Vol. Ll] 


INDIAN CASDS. 



SiBOUBAtfLl V, SADiaaiV SDPDE. 


Ghosa in his work on the 1 j%w ot Mort- 
gages in India that Courts exist not for 
the sake of disoipline bnt for determining 
matters in controversy between the parties. 
I think the oorreot oonstraction was that 
put opon the section in the dissentient 
judgment of Mahmood, J., in Mata Din’s cise 
(2). In the absence of words of prohibition 
the section is not to be re id as if it begin by 
saying that: 'No suit shall be entertained 
unless all parties, etc.’ This view is sup- 
ported by a dictum of the Privy Council in 
Umes Gfiunder Sircar v. Zahur Fatima (4). At 
page 179 of the report their Lordships say — 
Persons who have taken transfers of 
property subject to a mortgage cannot be 
bound by proceedings in a subsequent 
suit between the prior mortgagee and the 
mortgagor to which they are never made 
parties.” 

Evidently their Lordships thought a suit 
on the mortgage would be competent 
although assignees of the equity of redemp 
tion bad not been made parties. 

We have next been confronted with cases 
on section 22 of the Indian Limitation Act, 
which decide that when necessary parties are 
not joined within the period of limitation the 
suit must be dismissed. In Ouruvayya v. 
Datiatraya (5) it was said that "Such a 
result must depend upon consideration 
of the question whether the joinder was 
necessary to enable the Court to award 
such relief as may be given in the suites 
framed”, for instance, in a suit by one of 
several joint promisees the other promisees 
are necessary parties, for no relief can be 
given to one of them. The suit is not pro- 
perly constituted unless all the co-promisees 
join, for the plaintiff can only enforce 
his claim in conjunction with them: Ramsehuk 
V. Ramlall (6). So also a partition suit 
cannot be constituted unless all the co- 
parceners are made parties. But on the 
other hand when the suit can be constituted 
without the other parties and their joinder 
is only desirable, as in Ouruvayya's case {b), 
for the purpose of safe-guarding the rights 
as ^ subsisting between them and others 
claiming generally in the same interest”, 


(4) 18 c. 164 (P. c.)j 17 1. A. 201; 6 Sar. P. C. J 
607; 9 Ind. Dec. .n. s.) 110. 

(5J 28 B. 11; 6 Bom. L. R. 618. 

(6)6 0.816; 8 C. L. R. 457; 3 lud. Dec. (n. 8. 

0^7 n 


the suiti Ishould proceed and the Court 
should award such relief as may be given 
in the suit as framed. That necessary 
parties mean parties necessary to the 
constitution of the suit seems to have been 
the view taken by the Privy Council in 
the case of Kishen Parshad v. Dfar Narain 
Singh (7). Their Lordships said: — 

By this time the three years allowed 
by Act XV of 1877, Second Schedule, 
Article 64, had expired, and it became 
necessary to determine whether or not the 
additional plaintiffs were really necessary 
parties, because if not, the suit bad always 
been properly constituted and the time 
under the Statute stopped running on the 
3rd June, 1904, (the date of the plaint) 
within the three years.” 

The distinction between necessary parties 
and proper parties is made in Order VII, 
rale 10 (2), where necessary parties are 
parties who ought to have been joined” 
and who are indispensable as without 
them no decree at all can be made, and 
proper parties are those whose presence 
enables the Court to adjudicate more 
effectually and completely.” This is the 
distinction made in the passage quoted 
from Pomeroy on Remedies in Keshavram 
V. Ranchhod (8). 

Now this suit was properly constituted 
when the plaint was filed, for I have 
already shown that the Court could award 
relief against the interest of defendants. 
Section 22 of the Indian Limitation Act 
does not, therefore, necessitate the dismissal 
of the suit. 

The test, therefore, both under Order 
XXXIV, rule 1, and section 22 of the 
Indian Limitation Act is the same-^was 
the suit properly constituted at the date 
of the plaint so as to enable the Court to 
adjudicate as between the parties impleaded? 

My conclusions both as to the effect of 
Order XXXIV, rule 1,aDd section 22 of the 
Indian Limitation Act are supported by a 
recent decision of this Court in Virchand 
v. Kondu (9). I do not, however, express 
agreement with tha decision in that suit 

(7J 9 1ml. Cu8. 739; 33 A. 272; 21 M. h. J. 378; l6 
C. W. N. 321; 8 A. L. J. 256; 13 C. L. J. 345; 13 Bom. 
L. R. 359: 38 I. A. 45; 9 M. L. T. 343; (191 J) 2 M. \V. 
N. 395 (F.C.). 

(S) 30 13. 156 at p 161; 7 Bom. L, H. 811. 

(9) 31 lud. Cas. 180; 17 Bom, L. R, 685; 39 B. 729. 
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that the mortgage decree would be bindiog 
on the MuhammadaD oo^heirs who were not 
parties. But this point does not arise for 
deoisioD. 

I, therefore, think the lower Courts were 
right and would confirm the deoree and 
dismiss this appeal with costs. 

Heaton, J. — 1 emphatically agree that the 
Courts below were right not to dismiss the 
suit. This is the only matter before us. 
We are not asked to decide what will be 
the effect of the decree that has been made; 
so on that point I say nothing. 

A mortgagee’s claim, when it is put for* 
ward in the form taken in these proceed* 
ings, is primarily a claim against property. 
The claim here, so far as it oonoerned the 
property, was made in time, the persons cited 
as defendants were correctly made defend* 
ants but they did not comprise all who 
should be defendants. Possibly the correct 
procedure in the trial Court would have 
been to direct the plaintiff to add the other 
defendants, But the real attack on the 
decision of the lower Courts is not on that 
ground at all. in order to be able to 
appreciate the true legal position, I will 
assume that the others were added as 
defendants and that the claim against 
them was time-barred. I cannot see how 
in juetioe or in law it follows that the 
whole claim must be dismissed. It is not 
so provided by Order XXXIV, rule 1, 
either expressly or, as I think, impliedly. 
The disadvantages of failing to join in time 
persons who ought to be defendants are 
quite serious enough without adding to 
them by dismissing a suit. There is cer- 
tainly DO other provision in the Procedure 
Code which supports the view that in 
such oircumstanoes as these a suit should 
be wholly dismissed. 

If that is the position reached after a 
study of the law procedure, it remaine 
unaseailed by anything to be found in the 
law of mortgage, as I understand it. 

In tbo case of Virchand v. Kondu (9) this 
Court in circumstances almost identical with 
those now before ne arrived at the same 
conclusion as that we propose to give 
effect to. It is true that my learned 
brother and myself have given reasons a 
good deal different from those given in 
that case. But where several different lines 
of reasoning lead to tho samu rosult, one 


is fortified in the belief that the result 
is correct. 

Decree confirmed. 


PRIVY COUNCIL. 

Appeal PROis tue Calcdtta High Oocbt 

June 3, 1918. 

Present: — Lord Sumner, Sir John Edge, 
Mr. Ameer Ali and Sir Walter 
Phillimore, Bart. 

RAJANI KANTA GHOSE and another — * 

PLiiNTiFFS — A ppellants 
versus 

SECRETARY of STATE for INDIA — 
Defendant — Respondent, 

Bengal Tenancy Act ( 0 / 1886), jw. 5 (5), lOaJB, 
104// — “Raiyats” — “Tenure-kolders" — Test for 
determining, ivheUier a person is “raiyat” or tenure- 
holder — Record of Rights, entry in — Presumption as tv 
correctness of entry, rebuttal of - Burden of proof . 

In a suit for a declaration that the plaintiffs arc 
''raiyats' and not “tenure holders’* the question 
ultimately depends on (|uestions of fact: the Court 
must look to the attendant circumstances to judge 
of the purpose for which the land was acquired, 
[p. U27, col. .] 

If in the Record of Rights the plaiutiiTs are entered 
as “tenure-holders, ” the onus is on them to rebtit 
the statutory presumption that sucIj record is 
correct and if the area helil exceeds 100 highas, 
the further presumption that the holders of it aro 
‘*teuurc-holdeis.’’Lp. 25i7, ccl. l.J 

A person who acquires and reclaims laud in 
order to make money out of it by letting the land 
to cultivators, w’hilo he resides and follows his 
avocations clsowhore, is neither a cultivator nor a 
"raiyai" in the souse in which that term is used in 
the Bengal Tenancy Act and a tonui*e derived 
from such a person is not a "raiyati tcniuro.’* [p. 227, 
col. 2.] 

Appeal from a judgment and deoree of tbo 
Calcutta High Court (Obitty and Tennon, 
JJ.), passed on the 13th Maroh 1913, revers- 
ing a judgment and deoree of the Subordinate 
Judge, Midnapore, dated the 7th Maroh 1910. 

Mr. A, M, Dunne, K, G,, for the Appel- 
lants. 

Sir Jf, Erie Richards, K.C., and Sir William 
Garth, for the Respondent. 

JUDGMENT. 

Lord Sounbr. — A Keoord of Rights, under 
Chapter X of the Bengal Tenanoy Aot (VUI 
of 1885), was published on the 2nd Sep- 
tember 190S, under whioh the appellants 
were entered as *'tenare*bolders” of Mouzab 
Rupnarayan Chur, whioh is situated on 
the river Hugli within the Khas Mahal 
of the Government iu the Dietriot of 
Midnapur. The rent, whioh bad beeu payable 
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under the previous settlement, was on this 
oooaaion considerably enhanced. Jijing 
aggrieved by this increase, the appellants 
brought the present suitunder section 1C4 (H) 
of that Act for a declaration that they 
were raiyats** and not ’‘tenure-holders’* and 
for a red action of the rent to a fair and equitable 
sum. Whether they really are *‘raiyats'' 
ultimately depends cn questions of fact; one 
must look to the attendant circumstances 
to judge of the purpose*' for which the 
land was acquired; Pebendra Nath Das v. 
Bibu'ihendra Mansingh Bhraviarhir Roy {!). 
The trial Judge decided in their favour, 
but his decision was reversed on appeal. 

It lay on the appellants to rebut the statu* 
tory presumption that the Record of Rights 
was correct [section 103 B] and, as the holding 
exceeded 100 bighos^ the further statutoiy 
presumption that the holders of it were 
tenure-holders" [section 5 (5)], Further- 
more, the time and oiroumstances of the origin 
of their rights were in this case not mere 
matter of conjecture or of ioferenoe, but 
were proved in sabitance and in consider, 
able detail. The evidence is eximined at 
length in the judgment under appeal. Rup- 
narayan, the plaintiffs' original predeoessor-in- 
title, was not a cultivator. He was by caste a 
Kayestha and by occupation a petty Govern- 
ment official, a local salt datoga. Before bis 
time the Government had no tenant on the 
land, which had been diluviated and was 
unoccupied. In the early thirties of the last 
century he found money — and no small aura 
either — with which he began to build embank- 
ments and other works to reclaim the chur 
lands then re-forming in the river bed. The 
chur afterwards bore his name and eventually 
the land was brought into cultivation. 

It is csrtain that, at some later date, 
actual cultivation was being done by peas- 
ants, who paid rent to Rupnarayan, as 
they do still to his successors, and there 
is no evidence that Rupnarayan or his 
sons or his servants ever actually cultivated 
a single bigha. He did not reside on the 
c^Hr, but followed his avocation elsewhere. 

A roidad of 184 1-, relied on by the plaiot- 
ms, which narrates the origin of thi.s 
reclamation, describes him as having been 


(1) 45 Ind. Caa. 41 Ij 45 C. 805; 5 P. L. \V. 1; 27 C. 

rn* 9 * ^ ^ 67 **? 16 A, L. J, 522; 23 M. L 

I. 384; (1918) M W. N. 47«i 20 Bom. L. K. 743; 35 
N. li. J, 214; 45 I. A. 67 iP. 0.). 


of Majipara in the district of Nadia. These 
simple facts Isd the High Court to the 
conclusion that he was not wh-it the 
Bsngal Tenancy Act (section 5) ojIIs a 
'raiyaP^\ he was. in fact, a middleman, 
and a very useful one. The question is, 
For what purpose was the land originally 
acquired P" The answer is plain ; Ha reclaim- 
ed the chur in order to make money 
out of it by letting land to cultivators. 
In view of the^e facts, it is impossible to 
say that the High Court were wrong id 
holding that he was neither a cultivator 
nor B, raiyat, in fcba sense in which that 
term is nsed either in the Bengal Tenancy 
Act or in ordinary speech. That being 
so. the plaintiffs* tenure, which was derived 

from him, was not raiyiU tenure, and their 
case failed. 

It is true that they produced a series of 
documsnts beginning about 1840 and coming 
down to 1882. and relied on them as 
showing that this chur had boen reputed 
to be of raiyiti tenure, but until 1879 
none ussd thit word. At most they wore 
consistent with raiyiti tanure, if that 
tenure could otherwise ba established. In 
themselves they were neutral and obBcura. 
In their Lo.'dships* opinion the learned 
trial Judge placed on them a value which 
was higher than they could bear, and 
appears to have found support for the 
view which he took of the plaintiffs’ documents 
ID the view which he took of the defendants’ 
witnesse^i, namaly, that they were perjurers. 

In 1879, forty odd years after Rapaara- 
yan’s right had accrued, whatever it really 
was, somaone served the pUiotiffj with a 
notico of enhancement of rent under Act 
VHl of 1879 as being and in 1882 

the B)ard of R avenue, in pronouncing on 
their petition for reduction of the recently 
settled rental, point out that ths 
petition laid claim to a hereditary and 
transferable teoure without showing any 
jastjeoation for it, and observe that in 
1S4 d and recently the tenure had been in 
fact treated as raiyati, a view which the 
documents produced only doubtfully support. 
After allowing the fullest weight to these 
official documents as evidence, which is not 
considerable, their Lordships muU objerva 
that the first does not purport to have 
been prepared by anyone who had knowledge 
of the facta, and that, if the second rogtod 
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as ssems to bs tb© oas©, on the doonments 
produced by the plaintiffs at the trial, its 
statements are only doubtfully supported 
by them, and they are unable to think 
that those records are sufiScient, even in 
conjunction with the earlier documents 
produced, to rebut the above mentioned 
presumptions, or to establish that the appel- 
lants rigfhts are those of occupancy Taiyats, 

Section 19 of tbe Bengal Tenancy Act 
saved rights, accrued and existing before 
it came into force, and no doubt the 
nature of those rights must be judged in ao- 
cordanoe with the law as it stood when they 
arose unless subsequent changes in the 
law have operated to alter them. It is 
contended that not only were the terms 
Tuiyat and tenure*holder'* undefined by 
any Statute before 1885, but that the 
definition then given to them did not 
reproduce the meaning which they bad 
previously borne, and that, in fact, in the 
middle of the nineteenth century *Vaiyai*’ 
would have been tbe term to apply 
to Rupnarayan, even though be reclaimed 
the land merely in order that it might be 
cultivated by others paying rent to himself 
and without any intention of cultivating on 
his own account, and that accordingly he 
acquired and passed on a raiyati holding, 
which, though not raiyati within the Statute 
for the purposes of its definition, would 
still be within it for the purpose of the 
relief given by section 10 i H. No decision 
was produced to this effect ; the judgment 
of I^eld, J., in the case of Diirga Prosunno 
Ghose V. Kalidas Dut (2), when carefully 
examined, has clearly a different import. 
No universal definition of a raiyati interest 
was there laid down. No instance was 
cited to their Lordships of such a use of 
the word “ratya/,’' and the use of the words 
"cultivated or held” in the general Tenan- 
cy Act (X of ISiO, section 6) has no 
such effect, and, therefore, need not be 
particularly examined. 

The appeal fails, and their Lordships will 
humbly advise His Majesty that it should 
be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellants: — Messrs. \V, 

W. Box. Go. 

Solicitor for the Respondent: — The Solicitor, 
India Oliioo. 

(2; 0 C L. U 445». 


BOMBAY HIGH COURT. 

Firot Civil Appeal No. 219 of 1913. 

December 3, 1918, 

Present— Sir Basil Scott, Rt., Chief 
Justice, and Mr. Justice Sbab. 

KRISHNAJI GANBSH KULKARNI— 
Plaintiff — Appellant 

V6TS%tS 

Tbe secretary of STATE foe INDIA 

AND ANOTHER — DEFENDANTS— RESPONDENrS. 

Civil Procedure Code {Act V of 1908), s. 86 — 
Kurundwad Jahargeerdars, whether Ruling Chiefs — 
Suit against Ruling Chief^Consent of Governor- 
General, ivhetker necessary. 

Kurundwad Jahagecrdars are Ruliog Ciiiofs and 
cannot be sued without the consent of the Governor* 
General, [p. 232, col. 2.] 

Appeal from the decision of the Disiriot 
Judge, Dbarwar, in Suit No. 22 of 1912. 

Mr. DhurandKar (with him Mr, A. G. Desai), 
for tbe Appellant. 

Mr. 8. S, Patkar, Government Pleader, 
for Respondent No. 1. 

Mr. Ooyajee (with him Mr. K. H. Kslkar)^ 
for Respondent No. 2. 

JUDGMENT. 

Scott, C. J. — The plaintiff in this case 
sued fora deolaratiDn that be was a British 
subject, alleging that he was a resident of 
Lohakur in tbe Paohapur Taluka in Dbar- 
war Subha, a village which was in the 
Peshwa’s dominions until 181b, when it 
was annexed by the British Government 
and included in tbe District or Subba of 
Dbarwar. He alleges that, on the 3rd of 
April 1823, tbe revenues of the village were 
assigned to the then Chief of Kurundwad 
(tbe ancestor cf the 2nd defendant), 
but tbe village itself remained in British 
possession through a misoonoeption of the 
grant or through oversight or negligence 
and breach of duty and without Eoy 
reasonable cause whatever. British an* 
tborities ceased to exercise their supreme 
authority over tbe village, a course which 
was blindly followed until now with the 
result that the Chief of Kurundwad began 
to exercise sovereign control over tbe village 
to the detriment of the plaintiff’s rights 
and privileges of a British sobject. The 
plaintiff bad as.serted these rights by asking 
unsuccessfully for a Tagai loan from the 
Collector of Dbarwar and tbe Commis- 
sioner, Southern Division, and for a license 
for guo'powder and fuses from the Die* 
triot Magistrate of Dbarwar. On both 
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oooaaioDS the GoverDmeDt of Bombay op* 
held the deoiaioDS of the local officers who 
had refused the requests on the ground 
that Lobakur was not in the Dharwar 
Diatriot. The Colleotor also deolioed to 
enquire into the rights of the British 
Government over LobaSfur. Henoe the pre- 
sent suit for a declaration that Lohakur 
being situate in the Diatriot of Dharwar, the 
plaintiff as a resident and a Kadim Watandar 
and Inamdar thereof is a British subject. 
He also prays for a perpetual injunction 
restraining defendant No, 2 from doing any 
act of interfering with such rights and 
privileges of the plaintiff. 

The suit is instituted against the Secretary 
of State for India in Council and the Rul- 
ing Chief of ICurundwad. The Patwar- 
dbans, the family to which the 2Dd defend* 
ant belongs, are a Brahmin family which 
rose to power in the time of the Peshwas 
and had attained an ioffaenoein the Southern 
Mahratha country which led to a jealous 
interference on the part of the Peshwas 
prior to 1812. The Patwardhans in various 
branches held large Jahageers on condition 
of supplying troops for the Mahratha 
Confederacy, and in 1812 the differences 
arising between them and the Peshwas 
resulted in the intervention of the East 
India Company by whose inBuence articles 
of agreement were entered into in 1812 
beti^een the Poona Government and the 
Patwardhans. 

In 1817, the Peshwas’ Government at 
Poona oanie to an end with the battle of 
Kirkee and the East India Company assum- 
ed control of the territories theretofore 
subject to the Peshwas. The territorial 
acquisitions of the East India Company 
resulting from the fall of the Peshwas 
extended sonthwards beyond Dharwar, and 
in 1818 as an administrative measure the 
application of the Regulations theretofore 
in force within the territories of the East 
India Company was extended by General 
Munro for the purpose of governing the 
territory roundabout Dharwar which he 
was occupying, bat there was no legisla- 
tive extension of statntory enactments to 
the Southern Mahratha country until Re- 
gulation VII of 1830. At first the British 
district in the Southern Mahratha country 
was associated with the name of Dharwar, 
but subsequently the Dharwar Zillah was 


broken up into Dharwar and Belgaum. 
But there is no evidence in the case that 
the village of Lohakur, of which the 
plaintiff claims to be a Kadim Inamdar, 
bolding a Kulkarniki Vatan, was included 
in the Belgaum District, as carved out 
from the Dharwar District, or intheDbar- 
war District as originally administered by 
the East India Company. The village is 
situated towards the north of the Belgaum 
District as it now exists, and ia very close 
to Shedbal. Shedbal was a Jahageer given 
by the Peshwa to Ganpatrao, one of the 
Kurnndwad family, in 1812. It appears now 
to have lapsed to the British Government. 
Lohakur lies slightly to the north of Shedbal, 
and there is no evidence that it was ever 
administered by the British Government. 
Its history is connected with the history of 
the Kurundwad family in its relations 
with the British Government immediately 
after the fall of the Peshwas. 

In West’s Memoir of the States of the 
Southern Mahratha country at page 38 is to 
be found an extract from the despatch of the 
Secretary to the Governor-General, dated the 
14th July 1818, to Mr, Mount Stuart 
Elpbinstone expressing the views entertained 
by Lord Hastings as to the general policy 
to be adopted towards the Southern Mahratha 
Chiefs, in which it is stated that his 
Lordship has no design of introducing into 
the territories of the Jahageerdars our 
system of administration in any of its 
branches. His Lordship conceives the British 
Government, however, to be entitled to require 
the establishment by the Jahageerdars them- 
selves of such an internal course of manage- 
ment as by maintaining the peace of their 
own districts shall prevent them from be- 
coming dangerous to the tranquillity of the 
neighbouring possessions of the Government. 

The terms proposed by the East India 
Company are set out on page 142 and the 
following pages of West’s Memoir Appendix, 
The 5th clause of those terras states that 
‘the confirmation, under the guarantee of 
the British Government, of all lands held 
under the authority of the Peshwa, was 
irrevocably pledged to you, as long as you 
should continue to perform the duties of 
allegiance, fidelity and attaobment. A 
similar clause is introduced into the present 
agreement.” The first part of this clause 
referred to in the agreement of 1812 
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arranged by the East India Company between 
the Peahwa and the Patwardhans, and on 
page 146 of the Appendix the 7th term 
of the agreement proposed on behalf of 
the Governor General ia: ‘‘Yon are respon- 
sible for the good Government of your 
Jahageers and for the proteation of the 
people. As long aa the adminiatration of 
justioe and of Police shall be well eon- 
ducted, the Government will not interfere in 
the management.” 

The terms finally granted by the East 
Ttdia Company are to be found on page 
2S0 <f the 7th Volume of Aitohison’s 
Treaties. Article 9 is : ' You will attend to 
the prosperity of the ryots of your Jahageer, 
to the strict administration of justioe and the 
effectual suppression of robberies, murders, 
arsons and other crimes. The Gopernment will 
not er quire into every complaint that may 
arise in your Jahageer.” Article 11 is: 

If any offenders from your Jahageer lands 
shall come into those of the Government, 
you will represent the affair, and they 
shall on enquiry be delivered up to you.” 
That agreement or treaty was signed at 
Gulgulee on the Krishna on the 6th June 
1819. 

On the following day Mr. Mount Stuart 
Elphinstone addressed the Secretary to the 
Governor General a letter in which he 
quotas from a document of 1818 as ex- 
plaining the principle of the agreement 
which had jnst been signed with the Patwar- 
dhans. It luns as follows (see West’s 
Memoir, Appendix, page 173*: “These 
Jabageerdars must, by our agreement with 
them, continue to be governed according to 
the terms of Pandharpnr, which are founded 
on the ancient oustoms of the Mabratha 
Empire. They must, therefore, have the 
entire management of their own Jahageers, 
including the power of life and death, and 
mast not ba interfered with by Government 
unless in case of very Kigraut abuse of 
power or long continuance of gross mis- 
government.” 

In paragraph 12 cf the same letter Mr. 
Elphinstone observes: “The only general 
rules that I would suggest for the future 
regarding the Chiefs are that no altera- 
tions regarding the Police, the customs, the 
mints, and similar branches of the ad- 
ministration of the Jahageers which may 
he thought to affeot the interests of 


Government may be attempted without the 
free oonsent of the Jabageerdars,'* and in 
paragraph 12 as well as in paragraph 13 and 
other paragraphs of his letter be refers 
repeatedly to the Jabageerdars as the 
Chiefs. 

So far then as the Jahageers of the 
Kurundwad family are concerned, it is quite 
evident that sovereign power and full and 
complete jurisdiction, civil and criminal, 
in their territories was conferred upon them 
by the British Government by the settlement 
of 1819. 

The village of Lohakur, which, as I 
have said, is not indicated in any document 
referred to in this case as forming part of 
the Briti-^h territory known as the Subba 
of Dharwar, appears to have been ceded by 
the East India Company to the Jahageerdar 
according to the arrangements which were 
maturing daring the years 1818 and 1819. 
It appears that two villages of Sampgaum 
and Bagewadi which had belonged to the 
Kurundwad family had been seized by 
another Chief, the Chief of Kittnr, and 
had not been returned by him. In a report 
by General Munro to Mr. Mount Stuart 
Elphinstone on the 2Sth August 1818, cited 
at pages 35 and 37 of West's Memoir, it is 
stated: The Patwardhans are the only 

great Jabageerdars with whom an arrange- 
ment has not yet been made; but as they 
are to receive and not to give, no difficulty 
is likely to be met with beyond what may 
arise from their dtsoussions among them- 
selves respecting their several shares of the 
additional allowances in money and land 
which may be granted by Government. I 
have not stated to their Vakeels the amount 
proposed to be given, but they are desirous 
that, whatever it may be, the division 
should ba left to be made among tbers- 
felves. The Tasganm, Chinobnee and 
Kurundwad Chiefs, from the disposition 
they showed at an early period to quit 
the Peahwa, are entitled to greater pro- 
portion than the others, and it will, there- 
fore, he necessary that we make the dis- 
tribution, unless they themselves express a 
desire that it should be made without our 
interference. Two lacs of rupees will, I 
think, be sufficient to satisfy all their 
expectations. This sum will be made up 
by a remission of the Daishmook fees paid 
to the Sirkar, by a transfer of such Sirkar 
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villages as are iDsalated among the lands 
of the Patwardhans, and by making over 
a part of Bastia's resnmed Jahageer on the 
north bank of the Kristna/’ 

On the 16fch Angust 1819 Mr. Mount 
Stuart Elphinstone wrote to Mr. W. Chaplin 
aoquainting him with the arrangement which 
he thought most expedient for oompleting the 
grant of land of which hopes had been held 
ont 60 long to the Patwardhans. The land 
ought, he conceived, to be granted as 
personal Tainat, and the amount to be 
awarded in the shape of land to Keshavrao 
of ^urundwad was stated to be Bs. 30,000. 
(See West's Memoir, Appendix, page 184.) 
This was a redaction from the sum originally 
proposed to be awarded to Keshavrao of 
Kurundwad in the shape of land. (See 
page 147 of West's Appendix, where 
Keshavrao of Kurundwad was set down 
as to receive Rs. 40,000 including indemnity 
for Sampgaum and Bagewadi, the two 
villages which had been seized by the Chief 
of Kittur). 

In his letter of the IGth August 1819, 
clause 7 (West's Memoir, Appendix, page 
185), Mr. Elphinstone said; “The grant of 
Kb. 30,000 to Keshav Bao and Bs. 2),000 
to Ouop^t Bao Konair in a compensation 
for Sampgaum and Bagewadi, to which the 
family is fairly entitled. Rs. 10,000 addi- 
tional is granted to Keshav Rao as the 
elder branch, who has lost considerably by 
the partition to which in strictness Gunpat 
Rao had no claim, altbongh the Pesbwa’s 
Sanad is now a bar to any question of 
his title (that refers to the partition under 
which Shedbal was given by the Peshwa 
to Ganpatrao in 18i2). It may be stated 
to Qunpat Rao that as Sampgaum and 
Bagewadi were never given up to him by 
the Peshwa, it would perhaps be strict 
justice to leave those districts with Keshav 
Bao; that in granting him a share, there- 
fore, the Government feels itself compelled 
to make a compensation to Keshav Rao by a 
grant of Bs. 10,00J Tainat.” 

In clause 8 it is said: “These grants 
ought, of course, to be made in such a 
mauner as to consolidate the Jahageers 
of the Patwardhans. It is particularly 
desirable that their lands should be as 
little mixed as possible with those of the 
Baja of Satara, and any villages you may 
find it necessary to give up for that pur- 


pose can be made up by giving villages 
to the Raja in the sequestrated Jahageers of 
Bastia and Gokla.” 

The only documents forthcoming which 
relate explicitly to the village of Lobakur 
are Exhibits 25, 26 and 27. Exhibit 25 is 
a statement of account showing how the 
Rs. 30,000 is to be made up by the grant 
of land to Keshavrao. It is dated the 8th 
January 1820, and one of the items U 
Bs. 5,527- 6-0 for detached villages,’ or as 
General Munro had called them, “insulated 
villages”, in the Taluka of Paohapur, in 
the principal division of which one is 
Lobakur yielding a revenue gross of 
Rs. 912-13-0. The Yadi concludes with 
the words that *the release deeds of those 
villages may be forwarded.” The account 
was revised on the 3rd April 1820 by the 
Yadi, Exhibit 26, and there was a farther 
Yadi revising the account in respect of 
the village of Lobakur in the same year 
which is exhibited as No. 27. We have 
not got the release deads of the village con- 
templated in Exhibit 25. 

It is, however, certain that the Kurund- 
wad Chiefs of the Senior Branch descend- 
ed from Keshavrao have administered the 
Lobakur village for close upon a hundred 
years as part of bis estate or Jahageer or 
State, whichever expression may be deemed 
most suitable, and they have administered 
it as sovereign Chiefs. Their sovereignty 
has been recognised by an agreement with 
the Government of India in the year 1886 
(seepage 223 of Aitohison's Treaties, Volume 
VJI), whereby the Kurundwad State csded 
to the British Government full jurisdiction, 
short of sovereign rights, over “the lands 
within the State then occupied, or which 
may thereafter be occupied, by the railways 
comprised in the Southern Mahratta Rail- 
way sy.stem.” As indicative of the status 
of the Patwardhan Jahageerdar.s since 
the taking over of the territories of the 
East India Company by the Crown, I may 
lefer to the Adoption Sanad granted to 
the Patwardhans in 18(52, page 285 of Aitchi- 
SOD, Volame Vll, which states that: “Her 
Majesty being desirous that the Governments 
of the several Princes and Chiefs of India 
who now govern their own territories should 
bs perpetuated, and that the representation 
and dignity of their bouses should be con- 
tinued; in fulfilment of this desire this 
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Sanad is given to you to convey to you the 
aBEuranoe that, on failure of natural heirs, 
the Biitish Government will recognise and 
confirm any adoption of a eucoessor made 
by yourself or by any future Chief of 
your State that may be in accordance with 
Hindu Law and the customs of your race. 
Be assured that nothing shall disturb the 
engagement thus made to you so long as 
your house is loyal to the Crown and 
faithful to the conditions of the treaties, 
grants or engagements which record its 
oblifiations to the British Government.*’ 

So much for the history of the Kurund- 
wad State and the connection of the vil* 
lage of Lohakur with that State. It is 
contended on behalf of the plaintiff that 
although the Bast India Company may 
have thought that it was ceding the village 
of Lohakur to the Kurundwad State, it 
had no power to cede territory without the 
sanction of Parliament, and that Parlia- 
ment 8 sanotion was not obtained, and, 
therefore, the cession is of no avail and 
presumably the argument would be that 
there is a resultant return to the British 
Government of the village of Lohakur, and 
it must, therefore, be taken to be part 
of the Dharwar Colleotorate for tbe pur. 
poses of the suit, although the Collector- 
ate of Belgaum intervenes between Loba* 
kur and Dharwar. The argument is 
founded upon tbe dictum in Damodar Qor- 
(Ihan V. Oanesh Devram (1), which was 
dissented from or disapproved of by the 
Privy Council on appeal in tbe judgment in 
Damcdar Oordhan v. Deoram Kar.ji (2). 
As pointed out by Counsel for the respond- 
ent, the Bombay High Court in the 
judgment in Damodar Oordhan^s eaje(l) over- 
looked the Charter of tbe East India Com. 
pany, dated 1758, which provides that: *'Tbe 
East India Company shall and may, by any 
treaty or treaties of peace, made or to be 
made between them, or any of their officers, 
servants or agents, employed on their be* 
half, and any of tbe Indian Princes or 
Governments, cede, restore, or dispose of 
any fortresses, districts or territories acquired 
by coi quest from any of the said Indian 
Princes or Governments, and which shall 
be acquired by oocquest in time coming.” 

( 1 ) 10 n. H. C. R. 37. 

(LO 1 B. 307 (P. C.)i 3 I, A. 102} (1^76) 1 A. C. 332j 
?r> W. R. 201; 3 Riitli. P. C. J. 277; 3 Sar. P, C. J. 543; 

J In<l. Deo. (n.8.) 246. 


So far as it is material for tbe purpose of 
this oase,^ tbe power so conferred upon the 
Bast India Company may be said not to 
have been interfered with by any of the 
Regulating Acts, namely, 13 of Geo. Ill, 
0 . 63 and 24 of Geo. Ill, o. 25. The 
15th section of the latter Act empowered 
the Board of Commisfiioners for the Better 
Government of the East Indies, if they 
considered the subject-matter of their deli- 
berations concerning the levying of war or 
making of peace, or treating or negotiating 
with any of the Princes or States in India to 
require secrecy, to send secret orders and 
instructions to the secret committee of tbe 
Court of Directors who shall thereupon 
transmit their orders according to tbe tenor 
of the said orders and instructions of the 
said Board to the respective Governments 
and presidencies in India and that the said 
Governments and presidencies shall pay a 
faithful obedience to the orders and instroo- 
tions so conveyed to them. It is not sug- 
gested that any secret orders or inetmotious 
or any orders or instructions of any kind 
were sent to the Governor-General to prevent 
the cession of territory as part of the peace 
treaties with the Mabratha Confederacy in 
the years 1818 to 1820, 

It follows from what has been said as to 
the powers and status of the Knrnndwad 
Jahageerdars that they are Ruling Chiefs 
and cannot be pued without tbe consent of 
the Goveruor- General, which has not been 
obtained in this case. The suit, therefore, 
against the second defendant is bad on that 
account, and it is unoecesEary to go into the 
<|ue8tion whether tbe suit is also bad on (he 
ground that they are Sirdars and cannot be 
sued in any Court except in (be Court of 
the Agent to (he Sirdars. It appears to us 
that no cause of action has arisen to the 
plaintiff against tbe defendant No. 1 or the 
defendant No, 2 on account of the refusal 
by the Collector of Dharwar to grant him 
what he asks as e(a(ed in tbe plaint. We 
are of opinion that all the issues found by 
the learued District Judge have been cor- 
reotly fcucd and that (be suit has been 
rightly dhmissed. We, therefore, affirm 
the decree and dismiss tbe appeal with costs. 
Separate sets of coats, 

Shah, j,— I concur. 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 

CiTiL Rules Nos, 444 to 449 of 191S. 

January 17, 1919. 

Present: — Mr. Jnstioe N. B. O^atterjea and 

Mr. Jnstioe Newbonld. 

ENDAT ALI HOWLADAR and others — 

Pl4Iktipf3 — Petitioners 

versus 

BENODINI DUTT and others — 

Opposite Parties. 

Civil Proiredure Code (Act T' o/1908), 0. XXI f, r, 
10 — i4ss»(?n?ne7>t of interest during pendency of suit — 
Substitution of assignee's name — Assignment disputed 
— C(mrf, power o/, to decide dispute. 

There is nothing in the Civil Procedure Code to 
indicate that the provisions of Order XXH, rule 10 
of the Code are applicable oniy to cases of admitted 
assignment, creation or devolution of interest. A 
Court has power to enquire into and decide the 
(question of the assignment, creation or devolution 
of interest, where any such assignment, devolution 
or creation is disputed [p. 234, col. 2 j 

Rules against the order of the Subordinate 

Judge, Barisal, dated the 12th June 1918. 

FACTS appear from the judgment. 

Babu Jegesh Chandra Roy, (with him 
Baba Anilendra Nath Rcy Gkoiodhuri), for the 
Petitioner, eontended that the order of the 
learced Subordinate Judge passed in appeal 
allowing the opposite parties to be sub* 
stituted in place of the petitioner was 
without jurisdiction, inasmuch as the pro- 
vision of Order XXll, rule 10, of the Civil 
Preoedure Cede was applicable only to cases 
where the assignment was not disputed 
by the assignor. If the assignor objected 
to the Eubstituiicn of (he assignee on the 
ground that the assignment in question 
did not, for some reason cr other, confer 
upon the assignee any interest in the sub* 
jeot*matter of the suit it vas not open 
to the Court under Order XXII, rule 10, 
of the Civil Procedure Code to decide the 
dispute. In this case the objection of the 
petitioner was that the Kobala in question bad 
been tampered with and that the petitioner 
did not convey the properties to the opposite 
parties, and such an objection could not 
be decided by the Ccurt at that stage of 
the suit. In this connection reference might be 
made to Order XXII, rule 5, which expressly 
gives the Court power to determine ques* 
tions as to legal representatives. The learned 
Subordinate Judge should not have interfered 
with the discretion exercised by the Court 
of first instance in refusing to substitute 
the opposite parties in place of the peti* 


tioner. The Legislature did not oontemplate 
that Order XXII, rule 10, would apply to a 
case where the title of the assignee to the 
subject- matter of the suit was disputed 
by the assignor, and that would he clear 
from the omission of the words given either 
with the consent of all parties or after 
service of notice in writing upon them and 
hearing their objections” from Act Y of 19G8. 

Farther, the Court below should not have 
set aside the order of the primary Court, 
especially when the tenant8‘defendants were 
not made parties to the appeal. 

Dr. Sarat Chandra Basak (with him Babu 
Vrukram Das Chackerhutiy) , for the Opposite 
Parties, submitted that in case of an 
assignment of any interest during the 
pecdsnoy of a suit the Court could under 
Order XXII, rule 10, enquire into all disputes 
regarding assignment or devolution of in* 
terest, especially when there is no provision 
in the Code to the contrary. If that were 
not so, there would have been no provision 
in the Code for preferring an appeal against 
an order under Order XXII, rule 10, Civil 
Procedure Code. The order passed on 
appeal in the case was quite within the 
jurisdiction of the Appellate Court. The 
fact that the tenants-defeodants were not 
joined as parties to the appeal did not 
vitiate the order, inasmuch as it ap- 
peared that they did not in the first Court 
contest the aseignees* right. Further as 
there was no question of jurisdiction in- 
volved in the case, the petitioner could 
not get any remedy in revision under 
section 115, Civil Procedure Code. 

Babu Jogesh Chandra Roy briefly replied. 

JUDGMENT. — These Rules were granted 
in connection with an order of the Sub- 
ordinate Judge of Barisal granting an 
application under Order XXIX, rule 10, Civil 
Procedure Code. 

The petitioner brought certain rent suits 
and pending these rent suits, he executed 
a conveyance in favour of the opposite 
parties in respect of certain properties. 
The opposite parties applied for substitu- 
tion of their names in the place of the 
petitioner in the rent suits, on the ground 
that the petitioner had sold his interest 
in the tenure which included the land in 
respect of which the rent suits were in- 
stituted, The application was opposed by 
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the petitioner on the ground that the 
Kobala had been tampered with ani that 
he had not sold the properties in suit to the 
opposite parties. 

The Court of Brat instance held that 
it oould not rely on the Kobala as pur- 
porting to convey the interest of the peti- 
tioner in the suit to the opposite parties 
and aooordingly dismissed the application 
for substitution on the 28bh May 1917. 
The rent suits were then tried and decreed 
in favour of the petitioner on the 18th 
June 1917, The opposite parties in the 
meantime appealed against the order of 
the Munsif, dated the 2Sth May 1917 
and on appeal the learned Subordinate Judge 
held that the tenure in question was sold 
to the opposite parties and ordered them 
to be substituted in place of the petitioner. 

The petitioner thereupon obtained this 
Rule and it is contended on his behalf 
that the provision of Order XXtl, role 
10, applies only to cases where an assign- 
ment, creation or devolution of any in- 
terest is admitted. 

There i«j, however, nothing in the Code 
to indicate that the rule is applicable 
only to cases of admitted assignment, crea- 
tion or devolution of interest. On the con- 
trary the fact that an appeal is allowed 
against an order under rule 10, Order 
XXIt, giving or refusing to give leave, 
indicates that the primary Court has the 
power to inquire into the question of the 
assignment, creation or devolution. An 
appeal against an order under Order XXII, 
rule 10, would be meaninglefs if the 
order under that rule oould be made 
only in oases where the assignment, etc., was 
admitted. 

lb is contended that the provision for 
an appeal is necessary for oases where the 
other party to the original suit (for 
instance, the contending defendants in the 
present case), disputed the right of the per- 
sons setting up the assignment, creation 
or devolution of interest; but in such oases 
also the question of the assignment, orea 
tion or devolution may have to be gone 
into if the other party raises it, and we 
do not see sufficient reason for holding 
that the inquiry as to the assignment, 
creation or devolution is restricted only to 
oases between the assignee and the other 
parties to the suit. 


Reliance is placed upon the omisaion of 
the words ‘ given either with the oonaent 
of all parties or after service of notice 
in writing upon them and hearing their 
objections if any” from Order XXII, rule 
10, of the present Code as indicating that 
the rule applies only when the assignment, 
etc., is admitted. 

But if that is so, there does not seem 
to be any reason for omitting the words 
* with the coDfent of the parties,” It 
feems to us that the words were omitted 
because they were thought to be unnecessary. 

It is pointed out that Order XXIf, rule 
5, expressly gives power to the Court to 
decide the question as to whether a person 
is or is not the legal representative of a 
deceased party, whereas no such power 
is given to the Court under Order XXlLrule 
10 . 

Section 366 of the old Code directed 
that the question as to who is the legal 
representative of a deceased plaintiff should 
be decided by the Court at or before 
the hearing of the snit, or the Court 
may stay (he suit until the fact has 
been determined in another snit. In the 
present Code the provision for having 
such dispute determined in another suit 
has been omitted. 

But there was nothing in the old Cede, 
nor is there anything in the present, to 
prevent the Court from deciding the ques- 
tion ef assignment, creation or devolution 
of interest under Order XXII, rule 10, if 
any such assignment, etc., is disputed. If 
a party applies to be eubstituted or added 
on such a ground, and it is disputed, we 
think, in the absence of a provision to 
the contrary, the Court has the power to 
decide snob dispute. 

The assignment may be of the whole 
subject-matter of the suit. In such cases 
the assignor has no further interest in the 
litigation, the assignee being the only 
person interested in- the result: and the 
assignee is bound by the result of the 
litigation. If the contention of the peti- 
tioner be upheld, the assignee cannot 
come in to protect his interest in the suit 
and is out of Court as soon as the 
assignment is denied by the assignor. 
Having regard to the provision of the 
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section and to the considerations men- 
tioned, we are of opinion that the Court 
has the power to decide the question of 
assignment, creation or devolution of interest 
under Order XXII, rule 10. 

The next question is, whether the lower 
Appellate Court was wrong in setting aside 
the order of the Munsif as the tenants- 
defendants had not been made parties to 
the appeal. 

It appears that the tenants defendants 
did not oppose the application in the Coart 
of Brat instance, the petitioner being the 
only person who opposed it. In these oir- 
cumstanoes it was unnecessary to make the 
tenantS'defendants parties to the appeal. 
It is true that the opposite party did not 
get the trial of the suits stayed pending 
the hearing of the appeals. But they had 
applied to the Munsif to stay the trial of 
these suits on the ground that they were 
going to appeal. That application was re- 
jected by the Munsif, presumably at the 
instance of the petitioner. 

Then it is contended that the Court of 
first instance having refused leave in the 
exercise of its discretion, the learned Sub- 
ordinate Judge ought not to have inter- 
fered in the matter. But the Munsif re- 
fused leave, not in the exercise of his dis- 
cretion in the matter, but because he could 
not rely upon the Kobala as purporting 
to convey to the applicants for substitution 
the interest of the petitioner in these suits. 
That Bnrling was reversed on appeal upon 
the evidence. The opposite parties bad one 
mouth allowed by law to appeal and they 
had asked the Munsif to stay the hearing 
of the suit, but the Munsif as stated above 
rejected the application upon the objection 
of the petitioner. But if the learned Sub- 
ordinate Judge has not properly exeroised 
his discretion in the matter, we cannot 
interfere with his order in revision on that 
ground. 

In these oiroumstances we think that 
we should not interfere with the order of 
the learned Subordinate Judge passed on 
appeal, and these Rules are accordingly 
discharged with costs — two gold mohurs in 
all. 


PUNJAB CHIEF COURT. 

FULL BENCH, 

Matrimonial Case No. 3 of 1918. 

November 15, 1918. 

Present: — Mr. Justice LeRossignol, Mr. 

Justice Broadway and Mr. Justice 

Martineau. 

TjEHNA MAL SADIK— Plaintiff- 

Petitioner 

versus 

Musammat HAKIM BIBI and another — 

Defendants— Respondents. 

Divoi'ce Act (,1V of 1P69), ss. 12, 14, n^^Petition 
for dissolution of 7n<irriage, not opposed — Court, duty 
of, to tnaJce ettfiuiry— ‘Delay — (7o?Zusion. 

A decree for dissolution of marriage cannot be 
legally granted merely on the ground that- tho re. 
spondent does not oppose the petition. 

The Court must satisfy itself that there was good 
reason for the delay, if any has occurred, in suing; 
that there was no connivance and that there has been 
no condonation. 

Case referred by the District Judge, Gur- 
daspur, with his letter No. 339 of 19th 
April 1918. 

JUDGMENT. — The petitioner is present 
in person but the respondent and oo respond- 
tnt have not been served. 

We see, however, no advantage in post- 
poning the matter, for the District Judge’s 
decree cannot bs confirmed on the present 
record. 

A decree for dissolution of marriage 
cannot bs legally granted merely on the 
ground that the respondent does not 
oppose the petition. 

The District Judge must satisfy himself 
that there was good reason for the delay 
in suing; that there was no connivance, and 
that there has been no condonation. Not 
only has he failed to give any consideration 
to the.se matters, but he has not even exa- 
mined the petitioner. 

We remand the proceedings to the Court 
below for disposal according to law. 

Case remayuhd. 


Rules discharged. 
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MADRAS HIGH COURT. 

Civil REviaiON Petition Ho. 35 of 1918. 

October 8, 1918, 

Present: -Juatioe Sir William Aylini?, Kt., and 

Mr. Joatioe Krisfanan. 

WALLACE SITSA BOI— Respondents 

Petitioner 

tersus 

WALLACE RADHA BOI — Petitioner- 

Respondent 

r/Kardi’aijs and Act {VUI oj 1890), 4(2). 

7 (2), 41 (3), 45 (I) (c), 48 — Pe facI’O gnardian, 
nhether guardian under s. 4 (2 — Statutonj guardian^ 
appointment of, effect of, on position of de facto 
OiW/'djoH^Juj jsdtrft'on of Court to direct de facto 

to deliver property to statutory guardian 

'Orders made under the Act' in s. 4S, whether include 
requisition u«d<?r s. 41 (3). 

A de facto guardian is a guardian within the mean- 
ing of section 4 (2) of the Guardians and Wards Act. 

The appointment of a statutory guardian under 
the Guardians and Wards Act ipso facto removes a 
de facto guardian from guardianslup under section 7 
(2) of the Act. 

It is competent to the Court to require a de facto 
guardian under section 41 (3) to deliver the 

minor's property in his possession to a guardian 
appointed or declared under the Act. 

Section 48 of the Guardians and Wards Act, which 
refers to ‘orders made under tlie Act’, docs not cover 
the case of a ‘requi.^ition’ under section 41 t.3; of the 
A('t. 

Peti ion. under seotioD 115 of Act V of 1908 
andeeotion 48 ol Act VlII of 1890. praying 
the High Court to revise the order of 
the District Couft. Tanjore. in Interlocutory 
Appeal No. 363 of 1917 (in Original Petition 
No. 775 of 1916 ) 

FACTS. — The mother of a minor, having 
been appointed as the latter’s guardian 
under Act VIII of 1890. applied to the 
Court under section 41 (3) for delivery 
to her by the grandmother of the minor 
of some of the minor’s properties in the 
latter’s possession. The grandmother oootend<* 
ed that the property had hsen settled on 
her by her deceased son and that an 
application under section 41 (3) did not 
lie. The District Court overruled the 
objection and directed delivery of the 
property. The grandmother moved the 
High Court in revision under section 115, 
Civil Procedure Code. 

Mr. B. Narasimha How, for the Petitioner — • 
The Court had no jurisdiction to pass the 
order under section 41 (3) of Act VlII of 
189U. The petitioner is not a guardian within 
the meaning of section 4 '2). 

MDSBre, K, F. Krishnasiv imi Aiyar and 
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OANOA PER3HAD D. MlOH RiJ. 

C, A. Seshofftri Sastri, for the Respond- 
ent.— The petitioner is a guardian within 
the meaning of section 4 (2), The effect 
of the appointment of a statutory guardian 
is to remove petitioner from guardianship. 
The Court has the power to pass the order 
under section 41 (3). If petitioner feels 
aggrieved by the order she can only 
contest its legality by a separate suit. 

JUDGMENT. — In this petition we are 
asked to interfere in revision with the 
proceedings of the district Judge of Tanjore 
requiring a de /ado guardian (grandmother) 
of a minor under section 41 (3) of the 
Guardians and Wards Act to, band over a 
honse as one belonging to the minor. We 
cm 6nd no ground for interference. The 
term guardian” in the sections must be 
understood in the light of the definitions 
in section 4 (2) and would include the 
present petitioner. The latter was ipm /ado 
removed from guardianship under section 7 
(2) by the Court’s order appointing the 
minor’s mother to be guardian. The District 
Judge baa not exceeded bis jurisdiction 
and petitioner must be referred to a suit 
to establish, if she can. her title to the 
house. We may remark that section 48 
of the Guardians and Wards Act, which 
refers to 'orders made nndertbe Act” would 
not cover the case of a *Veqaiaition” under 
section 4l (3) of the Act: vide reference 
to the latter in section 45 (1) (r). 

The petition is dismissed with costs. 

Felii ton ‘dtsm issed, 

M.C.P, 


PUNJAB CHIEF COURT. 

Civil Revision No. 45 of 1915. 

May 30. 1918. 

Present: — Mr, Justice Soott-Smith and Mr. 

Justice Broadway. 

GANGA PERSHAD — Defendant — 

Petitioner 

versus 

MEGH RAJ — Plaintiff— Respondent. 

Teinple birt, shiV/o recover share of, whether main* 
tainahle. 

A Buit to rocover a definite sum of inoDoy alleged 
to be duo to the plaintiff as liis share in tho offerings 
of a temple is maintainable, [p. 237, col. 2,] 
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Civil revision of the deoree of the Senior 
Sabordinate Judge, Kangra, dated the 12th 
Ootober 1914. 

Mr. Hari Ohand, for the Petitioner. 

Mr. Oanpat Bat, for the Respondent. 

JUDGMENT.— In this ease Megh Raj, 
plaintifF*respondent, sned Ganga Perebad, 
defendant*petitioaer, for the sum of Re. 110, 
alleging that to be dae to him on aoooant 
of his share in the hirt of the Nagarkot 
temple at Bbawan. He averred that be, 
the defendant, and a Muiammat lahri had 
been oo< sharers in the said hirt ap to the 
death of Musammat Ishri, wbioh took plaoe 
in the earthquake in 190o; that subsequent 
to her death he and the defendant had been 
eo sbarers in the said hirt and had been 
taking their respective shares, but that from 
May 1909 to May 1912 the defendant alone 
had been realising the offerings and had not 
paid the plaintiff his moiety. The plaintiff 
estimated the three years’ income at Rs. 300 
and, allowing Rs. 80 as expenditure, he 
claimed Rs. 110 as bis half share. 

The Courts below held — 

(I) that the parties were co^sharers in 
this birt, and (2) that the defendant had 
realised the offerings during the period in 
suit wbioh amounted to Rs. 300 but had not 
paid plaintiff bis half share. 

The plaintiff was accordingly granted a 
deoree for the amount he claimed. 

Ganga Persbad has preferred this petition 
of revision against the said deoree and the 
only point for determination is whether the 
present suit lay. Counsel for the petitioner 
has referred us to Kanshi Ohandra v. Kailash 
Ohandra (1), Qou.r Mani Debt v. Chairman of 
Panikaii municipality (2), Dwarka Nath Misssr 
V. Ram Protap Misser (3) and Mugjoo Faudaen 
V. Ram Dyal (4). These decisions are, however, 
clearly distinguishable inasmuch as in them it 
was held that a suit for a declaration that a 
person was entitled to a share in religious 
offerings of this nature did not lie. In the 
present case Megh Raj does not ask for such 
a declaration but claims a deSnite amount due 
to him as a co sharer in the said birt. The 

(1) 26 0. 356; 3 C. W. K. 279; 13 lud. Dec. (n. a.) 

831 . 

(2) 6Ind. Cas. 864; 12 C. L. J. 74; 14 0. W. N. 
1057. 

(3) 10 lud. Cas. 41; 13 C. L. J. 449; 16 C. W. N. 
847. 

(4) 15 VV. R, 531; 8 B. L. R. 50, 
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Courts below having held that he was a 
00 sharer during the period in question, we 
are of opinion that the suit lies. 

This petition for revision is accordingly 
dismissed with costs. 

Ra.ision dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 326 ok 191 

March 19, 1918. 

Present '. — Mr. Findlay, Officiating A. J, 0. 

DALOHAND and another — Plaintifej 

Appellants 

versus 

NARAYAN and anotuer -Defbndantc — 

— Respondents. 

Civil Piocedu,re Code (Act V of \908) , Sch. Ill — 
Execution proceedings before Collector — Dismissal for 
default— Collector^ power of, to restore case — Jurisdiction 
want of, whether ctin be cured by consent of parties. 

A Collectur has no jurisdiction to restore an 
execution case to hts file after it has been dis. 
missed by him in default of the decrce.holder. 
Subsequent proceedings in respect of the case in the 
Collector’s Court are, therefore, void. [p. 238, col. 2.] 

Where certain questions have been removed 
from tlie jurisdiction of a Coui't, they cannot be 
brought under jurisdiction on the plea of the Court 
having jurisdiction to do what justice may require 
for the parties before it. [p, 238, col. 1.] 

A defect of jurisdiction cannot be cui’cd by con- 
sent of parties, [p. 233, col. 2.3 

Maha Prasad Singh v. Rainani Mohan Singh, 25 
lud.Cas. 451; 27 M.L. J. .469; 42 C. 116; 16 Bom. L. 
R. 824; 18 C. W. N. 994; 16 M. L. T. 105; (1914) M. 
W. N. 665;20 C. L. J. 231; 1 L. VV. 619; 41 1. A. 
197 (P. C.) and Jose Antonio v, krancisco Antonio, 7 
Ind. Cas. 950; 33 B. 24; 12 Bom. L. R. 712, followed. 

Appeal from the decree of the District 
Judge, Nagpur, in Appeal No. 3 of 1917, 
dated the 17th March 1917. 

Mr. V. V. Chitale, for the Appellants. 

Mr. W. H. Dkahe, for the Respondents. 

JUDGMENT. — The main question with 
which 1 am concerned in this second 
appeal concerns the legality or otherwise 
of the Collector’s orders in execution 
proceedings dated the 15th January 1913, 
tide Exhibit P-3. It may be aa well to 
state exactly what occurred on that date. 
First of all an order was passed to the 
effect that the parties were absent and 
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the ease was struck off in default without 
bein? satisfied and it was added that tbe Civil 
Court was to be informed aooordingly. 
This order was duly signed by the Colleo- 
tor and apparently at some stage in the 
day’s prooeedinga subsequent to this, the 
daoree holder’s agent appeared and thereupon 
the Collector set aside his previous order 
and restored the e^cecution proceedings. 
The lower Appellate Court has dealt with 
the legality or otherwise of the above 
orders at considerable length, but it even* 
tually held that the later order re opening 
the prooeedinga was passed with jurisdiction. 
The view which the learned District Judge 
adopted was that as no rights had been 
vested, determined or acquired by the earlier 
order passed in the absence of the parties, 
it could not be said that the Court was 
divested of its jurisdiction, at any rate, 
until it had risen for that day. With refer- 
ence to the Court’s rising on that day I 
may at once dispose of it, for that seems to me 

to introduce an element of confusion into the 

case. The officer in question is presumably 
an Executive Officer who sits in various 
capacities and there is nothing to show, 
and indeed it is extremely improbable, that 
he continued to sit on the day iu question 
in his capacity of a Collector executing a 
decree on behalf of tbe Civil Con^'t. 

As regards tbe order not having 
vested or acquired any rights I am unable 
to concur with the finding of the lower 
Court for, when tbe Collector deliberately 
dismissed in default the application, the 
rights of tbe decree-holder eo far as that 
particular application was concerned were 
determined. 

Tbe lower Appellate Court has ap- 
parently held that the Court acting under 
its inherent powers vested in it by section 
151 of the Civil Procedure Code restored 
tbe application to the tile, but I do not 
think that this view can be accepted, 
The statutory law has deliberately refrained 
from giving tbe Collector the power to 
make any such restoration and, according 
to well established principles, when certain 
questions have been removed from the 
jurisdiction of a Court, it is impossible to 
allow them to be brought under that jurisdic- 
tion on the mere plea tbe Court has inherent 
jurisdiction to do what justice may seem 
to require for the parties before it. Such 
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plea, if given effect to, in reality extends 
to an unreasonable extent the jurisdiction 
of the Court, Of, Jethabhai Nursey v. Ohapsey 
(l). Still farther the learned Dis- 
trict Judge has to some extent formed his 
decision on tbe point involved on the 

consideration that judgment debtor himself 
appears to have condoned that fact by 
pleading to the Collector’s jurisdiotion after 
the default. Leaving aside tbe question 
whether it be fair and reasooable to fully 
enforce such a legal plea against an 
ignorant judgment-debtor, I need only point 
out that if there was a defect of juris- 
diction, as seems to me to be established 
beyond question, any £uoh defect of jurisdic- 
tion cannot be cured by consent. Of. Maha 
Prasad Singh v. Ramani Mohan Singh (2) and 
alsoJose Antonio v. FrancUco Antonio(3). The 
decision of their Lordships of the Privy 
Council in Debi Bakhsh Singh v, Habib 
^hah (-Jr) is dearly distingnisbable from 
tbe present case. 

I need hardly point out that even if 
the Collector’s procedure had not been void 
of jurisdiction, as I hold it to be, his action 
in restoring the case to file was tbe more 
highly irregular in that it was passed 
at the back of the judgment-debtor, who 
should at least have received notice in 
such a case, even if it had been open to 
the Collector to restore the application to 
file. For the above reasons I am constrained 
to bold that the Collector’s order for the 
restoration of the execution case to file 
was without jurisdiction and illegal and it 
follows that the subsequent proceedings iu 
the Collector’s Court are void. 

This finding does not, however, 
necessarily conclude the case between the 
parties. The plaintiffs have come to Court 
alleging clearly, tide paragraphs 2 and 6 
of the plaint, fraud on the part of the de- 
fendants, vide also plaintiffs’ Pleader’s oral 
statement dated 12th January 1916. Before 

(1) 4 Iiid. Cu8. lOSj 34 B. 407 at p. 483i li Bom. L. 

R. 1014. 

(3) 2.i Iiul. Cu8. 451; 27 M. L. J. 459 ut p. 47^r 42 
C. 116; 16 Bom. L. II 624: 18 C. W. N. 994; 16 M. 

L. T. 105; (19Uj M. W. N. 565; 20 0. L. J. 231; 1 h. 

\y. 619; 41 LA. 197 (P. C.l. 

(3) 7 Jiid. Cus. 9oD; 35 B. 24; 12 Bom. L. R. 712. 

(4) 19 liid. Cua. 526; 17 C. W. N. 829; 11 A. L. J. 
025; 18 C. h. J. 9; 15 Bom. L. R. 040; 14 M. L. T. 

33; (1913) M. W. N. 566; 25 M. L. J. 148; 35 A. 381 
16 0. C. 194; 40 1. A. 100 (P. C.). 
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the rights and liabilities of the parties in 
this suit oan be finally decided, it is essen* 
lial that the lov^er Appellate Court shonld, 
on the evidenoe on record, record its finding 
as to whether ftaad on the part of the 
defendants has been proved or not. Coansel 
on both sides in this Court have agreed 
that the case mast necessarily be remanded 
to the lower Coart for a deoision on this 
and connected matters, even although my 
deoision on the question of the want of 
jurisdiction of the Collector’s proceedings 
disposes to a certain extent of the main 
question agitated between the parties. 
The failure of the learned District Judee 
who tried the case to give on the evi- 
denoe a detailed finding on the question of 
fraud necessarily involves this coarse. 

The lower Appellate Coart’s judgment 
and decree are accordingly reversed and 
the appeal is remanded to that Court for a 
second deoision with advertence to the above 
remarks. The appellants will receive a 
refund of Court fees. Other costs of this 
appeal will follow the event. The cross- 
objection is dismissed with costs on re- 
spondent Narayan. 

Decree levereed; 

Appeal remanded. 


PUNJAB CHIEF COURT. 

Miscbllaneons Civil Appeal No. 3221 

OF 1917. 

May 30.1918. 

Preaentt — Mr. Justice Scott-Smith and Mr. 

Justice Broadway. 

LALLl AND ANOTHER — DEFENDANTS — 

Appellants 

versus 

SAIN DITTA AND OTHERS — Plaintiffs — • 

Respondents. 

Limitation Act CIX of IQOBjf a. 5 — Civil rroccditro 
Code (Act Vof 1908;, O. XLl, r. ZQ— Appeal heard 
and jadgment reserved — Order not cotnmnnicated to 
parties — Limitation for second appeal^ commencement 
of^Extension of time — Sujjicicnt cause. 

An appeal was argued before a District Judge on 
24th May. Judgment was reserved and was ultimately 
issued under date the '^nd July. It appeared that 
the provisions of Order XLI, rule 30, of the Civil 
Procedure Code were not complied with and that 


no intimation was sent to the parties of the in’o- 
nouuceiuent of the order. It was not till the 13th 
October that the appellant’s Pleader discovered 
what the decision of the Court w’as and thereupon 
he promptly communicated with his client, applied 
for copies and filed an appeal in the Chief Court 
on the 26th of November: 

Held, (11 that, under the circumstances, time should 
be taken to run only from I3th October and that, 
therefore, the appeal was within limitation; [p. 240, 
col, 1.] 

l2j that in any event the facts disclosed con- 
stituted sutficient cause within the purview of section 
6 of the Limitation Act and justified an extension 
of the period prescribed, [p. 240, cols. 1 & 2.] 

Miaoellaneoua secoud appeal from the 
order of the District Judge, Lahore, dated 
the 2nd July 19*7, 

Diwan Mehr Ohand, for the Appellants. 

Mr. Tiratk Ram, for the Respondents. 

JUDGMENT. — The facts of this oise are 
these : — Hira and Thakar Singh were 
bretbere, being the sons of one Chanda. 
Thakar Singh apparently managed the 
aifairs of the family and after the death 
of Chanda, which occurred in Sambat 1952, 
the moveable property was divided bob the 
lands remained joint. Certain land in the 
village of Thati Farid, Kasur Tahsil, had 
been taken on mortgage on the 16th of 
February 1894. This mortgage was effected 
in the name of Thakar Singh, bat the 
entire family enjoyed the profit thereof. 
Thakar Singh died in October 1913 and sub- 
sequently his sons, the present defendants, sold 
their mortgage rights to defendants Nos. 3 
to 5 by a registered deed of sale, dated 
the 3rd of September 1914. The plaintiffs, 
who are the sons of Hira, instituted this 
suit claiming possession of half of the land 
on the ground that it belonged to the 
entire family. The trial Court held that 
the mortgage bad been effected with ances- 
tral funds and that the plaintiffs bad been 
taking a share of the produce of the land 
and accordingly were entitled to possession 
of one half. A decree was, therefore, 
granted to the plaintiffs for possession of 
half of the land mortgaged, but it was 
also ordered that defendants Nos. 3 to 5 could 
avoid surrendering possession by paying to 
the plaintiffs the sum of Ks. 1,500 within 
one month. Against this decree the sous 
of Thakar Singh preferred an appeal to 
the District Judge, who agreed with the 
findings arrived at by the lower Court as 
to the laud having boon acquired out of 
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auoestral fands and the plaintiffs having 
taken a share of the prodaoe of the land, 
bat held that the deoree for possession in 
default of the payment of R?. 1,500 was 
not in aoQOrrianoe either with the plaint 
or law.” He also held that if the sale 
to defendants Noa. 3 to 5 were held to be 
bona fide^ it woald be for the defendants 
Nos. 1 and 2 to pay the money. He aooordingly 
remanded the ease to the trial Coart ander 
Order XLI, rale 23, Civil Prooedare 
Code. 

Against this order of remand the defend- 
ants Nos. 1 and 2, the sons of Thakar Singh, 
have filed this a-ppeal through Diwan Mehr 
Chand, and we have heard Mr. Tirath 
Ram on behalf of the respondents-plaintiSs. 
Mr. Tirath Ram took a preliminary objeo* 
tion to the eSeot that the appeal to this 
Court was barred by time as having been 
filed more than 90 days after the oider of 
remand. It appears that the appeal in the 
lower Appellate Court was argued on the 
24th of May 1917. Judgment was reserved 
and was ultimately issued under date the 
2nd July 1917. The appeal to this Court 
was filed on the 26th of November 1917, 
i. e., a considerable period beyond the pre- 
scribed 90 days. The appellants have, how- 
ever, filed two affidavits (l) sworn to by 
Lala Gobind Ram, their Pleader in the 
lower Appellate Court, and (2) by Lalli, 
one of the appellants. According to these 
affidavits, it appears that the order appealed 
against was never pronounced in accordance 
with law. Lala Gobind Ram some time 
in July learnt that his appeal bad been 
accepted and the case remanded. It was 
not, however, till the 13bh of October 1917 
that he discovered what the exact decision 
of the lower Appellate Court was. There* 
upon he promptly communicated with his 
client, applied for copies and filed this 
appeal. A reference to the record shows 
that the provisions of Order XLI, rule 30, 
Civil Procedure Code, had not been com- 
plied with, and further that no intimation 
had been sent to the parties as to the 
pronouncement of the order. In these 
circumstances, we are of opinion, that time 
should only begin to run from the 13th 
of October 1917 and that the appeal is, 
therefore, within limitation. In any event, 
we are of opinion that the facta disclosed 
oonstitute sufficient cause within the purview 
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of section o -of the Limitation Act which 
would justify au extension of the period 
prescribed. In these oiroumstanoes, we hold 
that the appeal is within time. 

The next point for determination is 
whether the order of remand is justified^ 
As to this it is perfectly clear that the 
decision of the trial Court was not on 
any preliminary point but disposed of the 
case in its entirety. With the principal 
findings the lower Appellate Court expressed 
its agreement and directed an enquiry on a 
matter which it was competent to dispose of 
itself. We aooordingly accept this appeal and 
set aside the order of remand. The case will 
go back to the District Judge, who will re- 
hear the appeal and come to a definite 
finding on the various points raised. Tbe 
District Judge will, of course, bs entitled 
to remand any matter under Orler XL^ 
rule 25, Civil Procedure Code, should he 
consider such a course necessary. Costs 
in this Court will follow the event. The 
attention of the District Judge is drawn 
to the fact that the decree drawn 
up by the trial Court is not in accord 
with tbe judgment. Tbe trial Court in 
its judgment held that defendants Nos. 3 to 5 
could avoid giving possession of tbe land 
by paying tbe plaintiffs tbe sum of Rs. 1,500, 
whereas in the decree the plaintiffs are 
declared liable to pay Rs. 1,500 as a con- 
diticn precedent to obtaining possession. 

Appeal accepted 


MADRAS HIGH COURT. 

Civil Revision Petition No. 569 of 1918. 

March 7, 1919. 

Prejen^:— Mr. Justice K'lmaraswami Sastri. 
M. SANKARAM lYBR— Pl4INTIFP— 

Petitioner 

versus 

THiRAVIYA NADAN — ’Defendant — 

Re^ipondent. 

Limitation Act {IX of 190S), 20— Sta'i on pro* 
note hm red on face of it — rayment pleaded to cave 
bar— Special approprizth'tf absence of, effect of-^ 
Contract Act (IXof 1872), as. 59, 60, 61. 
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In a suit on a pro-note which was barred on the 
face of it, the plaintiff alleged two different pay- 
ments by defendant as saving the bar. The only 
debts due by the defendant on the dates of the pay- 
ments were the suit note and another hypothecation 
bond. The note was the earlier of the two. The 
plaintiff had appropriated the payments generally 
towards defendant’s debts: 

Held, that no special appropriation towards the 
suit note was necessary and that the suit was in 
time. 

Soujnia Narayana Iyengar v. Alagirisaivmy Iyengar^ 
14 Ind. Cas. 660; (1912) M. W. N. 754; 11 M. L. T. 
429 and Bingu, Jliya v. Heramha Chandra Chakra- 
varti, 8 Ind. Cas. 8i; 13 C. U J. 139, followed. 

Petition, under section 26 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge, Tinnevelly, in S. C. S, No. 1691 of 
1917. 

FACTS appear from the judgment. 

Mr. 6'. Ramaswami Aiyar, for the Petitioner. 
— The suit ia not barred The two pay- 
ments made by the defendant save limitation. 

It was not necessary that plaiobifF should 
expressly appropriate tbe payments towards 
the suit debt. The only other debt was 
a hypothecation. If tbe appropriation was 
generally towards the defendanPs accounts, 
both the debts will ba saved. Even other- 
wise, as the suit note was the earlier debt, 
the appropriation must be desmel to have 
been made towards that debt. 

Mr. M. Oovindarajulu Naidu, for the Ra* 
epondent. — To save the bar of limitation the 
payment must have baen applied in dis- 
charge of tbe suit debt. As that has not 
been done, the suit is barred. 

JUDGMENT. — The Subordinate Judge 
disbelieves the plea of discharge. He Bods 
the two payments alleged by the plaintiff 
to be true, but dismissed the tu t on the 
ground that it was barred by limitation 
as tbe pUmtilf did nob rua'te a spaoial 
appropriation towards the defendants 
accounts. Tbe only transactions outstand- 
ing when the payments we^e made were 
the promissory note and the hypolheoition. 
The note was the earlier of tbe t vo. If 
the apptopriatioD whs generally towards 
the sum due on both transactions, both 
will be saved. See Soumia Narayana 
Iyengar v. Alagirisawmy Iyengar (1) and 
Hingu Miya v. Heramha Chandra Chakra- 
varti (;2). 1 set aside tbe decree of the 

(1) 14 Ind. Cas. 680; (1912) M. W. N. 754; 11 
M. L. T. 429. 

(2) 8 Ind. Cas. 81; 13 C. h. J. 139. 


lower Court and pass a decree for plaint 
iff for the amount claimed. The respond 
ent will pay the petitioner’s costs in this and 
the lower Court. 

M. c. P. 

Decree set aside. 


OALOUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2024 

OP 1917. 

February 13, 1919. 

Present : — Mr. Justice Teunon and Mr. 

Justice Walmsley. 

MOHBSri GHOSE — Defendant — 

Appellant 

versus 

UME3H CHANDRA GHOSE and others 

Plaintiffs — Respondents. 

Limitation Act (1^ of 1903J, Sch. I, Art. 132-^ 
Mortgage -’Jlypothecation of propsrtiea as seenritn for 
return oj paddy borrowed or its money value —Limita- 
tion. 

Article 132 of Schedule I to the Limitutiou Act 
U applicable to a suit to enforce a mortgage bond 
by which certain immoveable properties are 
hypothecated as a security for the return of paddy 
borrowed or of the money value thereof. [p. 242, col. l.J 

Appeal against the decree of the 
Additional District Judge, Banbura, dated 
tbe I2th July 1917, reversing that of 
the Munsif, 3rd Court at that place, dated 
tbe 13th May 1916. 

PACTS appear from the Judgment. 

Dr. Dwarkan'ith Mitter (with him Babu 
Alantndra Nath Baner^ee), for the Appellant. — 
This was a suit to enforce a mortgage 
bond. The defence raised was that the 
suit was barred by limitation. The lower 
C^urt has held that in the present case twelve 
years’ limi-alion applie.s, but I ontend that 
six years* rule applre.s. See Kandarpi Narau 
Mandal v. Sridhar Roy (1) and Nilmoney Sinha 
v. Hirihan Dis (2). I parti3uUrly rely upon 
Rish Bihnri Dis v. Kunjabihari Patra (3). 
Toe suit does not relate to payment of money 
charged on imraoveab'© property as is 
eivered by Article 132 of the Schedule of the 
Indian L mitation A"*!:. He sues only for 
the realisation of paddy. 

Baba Kaf unumny Bosiy for the Respondent, 
was not called upon. 

(1) 41 Tnd. Cas. 518. 

(2) 2 liul. Cas. 111. 

(3) :17 Iivl. Cas. 21 C. U . J. 3 4-5 
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JUDGMENT. 

Teonon, J. — This appeal arises out 
of a suit brcDgbt to enforce a mortgage 
bond. The bond reoitee that the exeontant 
of the bond had borrowed 14 mitps of 
paddy, and further provides fnr the payment 
of interest year by year at the rate of 2 
sails of paddy per map. It further 
reoites that for the realization of tbe said 
paddy, that is to say, tbe balance of 
paddy due after payment properties men- 
tioned are mortgaged as security. 

In reliance upon the decision of a Divisional 
Bench of this Court reported as Bashhihari 
Vas V. KuTjjabthori Paira (3), it is contend- 1 
ed op behalf of the appellant that the 
suit is not one to enforce payment of 
money charged on immoveable property 
within tbe meaning of Article I3i of the 
Schedule to the Limitation Act and that 
therefcie the rule of limitation apolioabTe 
is the six 5 ears’ rule be found in Article 
116 or Article IzO. Speaking for myself, 

I may say that 1 am not prepared to 
accept or fellow the view of Article 
taken in the case which I have just cited. 
But even if I were, I should distinguish 
the bond in tbe present case from the 
bond then under ooneideration. In this 
bond there is a speci 6 o provision, that if 
the borrower fails to return the wbcie 
paddy according to agreement, then what- 
ever be the balance cf paddy due the 
price thereof shall be calculated at the 
rate of six rupees per tnap and that the 
mortgagee should be competent to realise 
tbat amount of money at once by suit by 
sale of tbe mortgaged properties. Thus 
reading tbe bond as a whole, it is clear 
that the mortgaged propertied are given as 
security not purely for the amount of paddy 
that might be found due but also of tbe 
money value thereof. In my opinion in this 
ease the Article applicable is clearly Article 
132 and this appeal will, therefore, be 
dismissed with oosis. 

W*LM.sLtv, J. — I agree that the appeal 
should be dismissed. I wish to say that 
1 do so only on tbe ground that the 
learned District Judge appears to be 
correct in the construction which he has 
put on the terms of the bond. 

Appeal dismissed. 
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ALLAHABAD H.GH COURT. 

FjRyr Civil Appeil No. 88 of 1916 . 

March 12, 1919. 

P'/'esenti—M-T, Justice Ra6que and Mr, 

Justice Lindsay. 

Musammat MAINA BIBI and others- 

Dependants— ArPELLiNTo 

versus 

Chaudkari WASI AHMAD and others 

— PLaINTIFFJ AhDDKPENDAKTd — 

Besfonpents 

Muhammadan Law ~ Dotcer ^ Widme, right of, to 
poi^yess estate of husband in heu of unsatisfied dower 
— irulowj, whither can alienate estate. 

W here a Muhammadan widow obtains possessiou 
of her husband’s estate lawfully, i. e , without force 
or fra.rd, she is entitled a«« against the other heirs 
to retain possession of the entire estate till her 
claim for dower is satisfied, subject to an obligation 
to account for profits, and the co-heirs cannot eject 
h-r without payment of that portion of the dower 
debt which is chargenUJe to their shore of the estate. 
In this sense and to this extent the right of the 
Widow is analogous to that of a iisufiuctuary moit. 
gagee. She. however, cannot set up any such right 
of posse.^sion against creditors claiming to have the 
debts owing to tbem from the husband satisfied out 
of the estate. She is not a secured creditor, her 
claim for dower debt ranks e(|ually with the claims 
of other creditors of licr liusband. fp. 24*1. col. 2i 
p. V4>-, col. 1.] 

The heirs of ti Muhammadan brought a suit 
against his widow to recover his estate which the 
Midow was holding in lieu of unsatisfied dowerj tbe 
amount of the dower was ascertained, an account 
of the proGt.s received by the widow was taken, 
plaintiffs were given a decree for possession 
of their share of the estate on payment, within a 
specified time, by them of their share of the dower 
debt, failing whicli the suit was to stand dismissed. 
The plaintiffs failed to pay, whereupon the widow 
made a gift of the entire estate to the sons and 
daughter of her sister’s sou, and the heirs then sued 
tor possession of their share after her death: 

He d, (l) thattho suit was maintainable and was 
not burred by the rule of res judicata; [p. 249, col. 

(2) that a Muhammadan widow in possession of 

lei lusbund a estate in lieu of unsatisfied dower 

cannot, under the Muhammadan Law, alienate the 

estate, though she may transfer her dower debtor 

lier right to retain possession of tlio estate, [p. 249, 
col, X.J ’ 

Second appeal against the decision of the 

bab.jQdge, Allahabad, dated tbe 18th March 

1916 

Dr. S. J/. Sulaiman and Dr. Snrendra Noth 
Sen and the Hon’ble Mr. Motilal Nehru, for 
the Appellants. 

The Hon’ble Dr. Tej Bahadur Sapru, 
Messrs. Iqhal Ahmad, Hyder Mehdi and 
Mv.khtat for tbe Hespondents# 
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JUDGMENT. — The followicg pedierree 

will explain the rigfht nnder whioh the parties 


to the appeal are dispntiug: — 


SHAIKH SHAMSHER ALI 

I 


Shaikh. Ammuddin=KhairuDni^a Bibi, 
Barkatunni3a=Maulvi Maslahuddin Ahmad, 




Shaikh Kazim Ali, 

I 

Shaikh Miiiuddin=MaiDa Bibi^ 
defendant No. 1. 


r 

Chaudha'i 
Wasi Ahmad, 
plaintilf No. 1. plaintiff No. 2 . 


'I 


I 


Chaudhari Chaudhari Ummahani Bibi“ Muhibunnissa 

Wakil Ahmad, Zabair Ahmad, Mir Hiyait Bibi— Shaikh 

plaintiff No 3. Husain. IVlohd. Fakhir, 

defendant No. 7, 

1 

r _ 

1 


1 

Aluizunnissa 
Bibi= Hakim 
Ahmad Hasan. 


r 

Shaikh Muhammad NazLi*, defendant No. 8. 


Shaikh Muhammad Shakir, defendant No. 9, 


Mninnddin died on the 6th ot May 18 JO 
possessed of immoveable property the in- 
he.'itanoeto whioh is in dispa^e in the pre* 
sent case. He died leaving him surviving 
his widow, Musjnmat Maioa. and his oonsin, 
Musammat Barkataonissa. Mu6 immat Maina 
entered into possessioi of the entire estate 
and professed to remain in possession in 1 eu 
of her unsatisfied olaim for dower. Musam- 
rri'it Barkatanoissa died on the 27th of June 
1892 and her husband Ma-lahuddin died on 
the 17th of August 189?. Her rootber 
Munummat Kbairunnissa died on the 22nd of 
Daoember 1893. We refer to the husband 
and the mother of Musavi’* at Barkatunnissa 
as under the Muhammadan Law they and 
her children would be her heirs on her 
death. After her death and that of her 
mother and husband her sons became entitl* 
ed to 72 sihams and her three daughters to 
36 sihams in the estate of Muinuddin. Musam* 
mat Maina, the widow, was entitled to the 
remaining 36 siKams. On the 13th of May 
1899 two of her daughters, namely, Musaui’ 
mats Ummahani Bibi and Muizunnissa Bibi 
instituted a suit for the recovery of their 
share in the inheritance, namely, 21 sihamSf 
impleading Musammat Maina and the other 
descendants of Musammat Barkatunni^sa as 
defendants in the case. Oue of the pleas on 
behalf of Musammat Maina was that at the 
time of the death cf Muinuddin, his aunt 
and his step aunt were alive and B>irkat- 
unnissa was not an heir under the Mubam- 
madao Law to Muinuddin. She further plead* 


ed that her dower debt was Rs. 51,000 and 
in lieu of it Muinuddin before his death bad 
gifted the immoveable property to her. 
The pleas in defence were disallowed. The 
Court held that Musammat Barkatunnissa 
was an heir of Muinuddin; that the dower 
debt of Musammat Maina was Rs. 51,000; 
and that no gift had been mide by Muinud- 
din of the property in question in lieu of 
dower. The olaim of the two ladies was 
decreed for the recovery of 24 sihams on the 
payment of Rs. 3,9*3 12 10, the proportionate 
amount of dower payable by them. The 
money was paid and the two ladies recover- 
ed possession of their share. On the 25th 
of April 1902 the three sons of Batkatun- 
nissa and her third daughter, Musammat 
Muhibunnissa, brought a suit for the recovery 
of 84 cihams impleading as defendants in the 
case Musammat Maina Bibi, Musammat 
Ayesha Bibi and Uasammat Ummahani Bibi 
and Musammat Afaiznnnissa Bibi. The last 
two were pro forma defendants. Musammat 
Ayesha Bibi was impleaded as a defendant 
in the oa«>e on the allegation that her right 
to auooetd to the property left by Muinuddin 
was set. up by Musammat Maina in the suit 
of 1 8 9. The plaiutirts alleged in their 
plaint that the dower of Musamm-’t Maina 
was fatmi dower, that is Ha. 10/ whioh 
had been realised by her from the inoorne 
of the estate, and that they were entitled to 
imiuedi-kte possession without payment of 
any sum. They, however, said that in case 
the Court found that any part of the dower 
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had not been paid, they were willing to pay 
the amount determined by the Court. They 
aooordingly prayed for poasegsion of 7/12th 
of the property without payment or in the 
alternative on payment of sooh sum as the 
Court might find due. yiusimmat Maina 
was the chief contesting defendant in the 
case. She pleaded that the dower was 
Rs. 5l,00C; that the enlireproperty of Muinud- 
din was gifted by him to her in lieu of her 
dower; that the whole amount of the 
dower was still due; that she was entitled 
to interest on her dower at the rate of 1 per 
cent, per mensem. She also advanced a plea 
of jvs tertii by stating that Musammat 
Ayesha Bibi was the step aunt of Muinnd- 
din and that the descendants of a real 
aunt were alive at the time. We may also 
mention that one Abdul Shakur and some 
others had brought, about the same time, 
suits to recover the property left by Muinud- 
din, on the allegation that they were his 
cousins. Musmnmat Ayesha Bibi had also 
brought a suit for the recovery of her share 
in the property by right of inheritance on 
the ground that she was the step-aunt of 
Muinuddin. All the suits including the 
one of the three sons cf Masammai Barkat- 
unnissa were transferred for trial to the 
Judge of the Small Cause Court. The suits 
of Musammat Ayesha Bibi and others in 
which the descendants of Musammat Bar- 
katunnipsa were also defendants with 
Musammat Maina were decided first and 
the learned Judge held that neither Musam- 
mat Ayesha Bibi ncr Abdul Shakur and 
others were entitled to inherit the property 
left by Muinuddin, as they had failed to 
prove their alleged relationghip. When the 
cape of the pods of Musammat Barkatunnis.aa 
came to be tried, their title bad already 
been settled by the decision of the other 
suits and the fiily points for determiimtion 
were the amount of the dower, the alleged 
gift of the property in lieu cf dower and the 
rate of interest. The learned Judge held 
that the dower of Musnynmat Maina Bibi 
was Rs. 5l,0C0 and not the Jatmi dower; 
that Muinuddin had not made a gift of 
tlie property in suit in lieu of dower; that 
Mus.iin^nat Maina Bibi was in possession of her 
deceased husband’s estate in lieu of her dower; 
and that 8 per cent, per annum should be 
allowed to her by way of interest. He further 
held that ijhe was liable to account for the 
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profits received since the death of her husband* 
The accounts were taken and the propor- 
tionate amount due from the plaintiffs was 
found to be Ra, 25,337-5-5. A decree was 
accordingly passed in favour of the plaint- 
iffs on the 2:th of November 1903 for 
possession of 8i sihams out of 144 sikams 
on payment, of the said sum within six 
months, and in default the claim of the 
plaintiffs was to stand dismissed with 
costs. The plaintiffs appealed to this 
Court and Musammat Maina Bibi filed cross- 
objections. The only point urged in appeal 
related to intere.st. Both the appeal and 
the cross objections were dismissed and 
the decree of the first Court was aflfirmed 
on the 3rd of July 1903, The plaintiffs did 
not pay the sum of Rs. 25,337-5-5 and 
did not recover possession of the 84 szAams. 
Musammat Maina Bibi executed two deeds 
of gift in respect of the property in question 
on the li-th of March 1907 and the 12th of 
June 1907 respectively in favour of IChalilur 
Rahman, Obaidur Rahman, Sbafiur Rahman 
and Musammat Humairah Bibi, sons and 
daughter of Muhammad Isa, her nephew, that 
is, her sister’s son. On the 5fch of March 
1908 Khaliiur Rahman and Obaidur Rah- 
man made a Wakf of a portion of the gifted 
propertyand appointed (heir father Muham- 
mad lea as Mucwalli. On the 22nd of 

July 1915 the .suit out of which this 
appeal ha*! arisen was instituted by Wasi 
Ahmad, Wakil Ahmad and Zabair Ahmad, 
the three sons of Barkatunuissa, for the 
recovery of 7 4 sihams out of 144 sihams 
in ihe estate of Muinuddin. Musamnuit 
Muisannissa had died in the meantime. The 
plaintiff.s impleaded in the case as defend- 
ants Musammat Maina Bibi, her donees, 
Muhammad Isa, the Mutwalli, and the 
husband and the two sons of Musammat 
Mohibunniosa. The last three were proforma 
defendants. In their plaint the plaintiffs 
after reciting the former litigation of lb02 
stated that a considerable part of the sum 
of Rs. 25,387-5 5 had been realised by 
Musammat Maina from the income of the 
estate, and that she having parted with 
possession of the property, the plaintiffs 
were entitled to possession of the 72 
sihams witboot payment. In case the 
Court was of opinion that they could not 
get posse.ssioD without payment, they were 
willing to pay whatever sura was found 
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due by tbe Court in respect of the balance 
of tbe dower debt payable by them. They 
stated their cause of action to have arisen 
on the 18th of March 1907 and tbe 12th 
of June 1907, the dates on which tbe two 
deeds of gift were executed and possession 
passed out of the hands of Musammat 
Maine, and on the Ist of July 1915, the 
date of refusal by tbe donees to make 
over possession to them, the plaintiffs. Tbe 
oontesting defendants raised various pleas 
in defence. We need mention three of 
them only which have been pressed here 
before us, namely, that the claim was barred 
by res judicata\ that the plaintiffs could 
not recover possession without payment of the 
proportionate sum found doe for dower and 
that interest at 12 percent, per annum should 
be allowed on tbe dower debt. Tbe Court 
of drst instance repelled all tbe pleas 
in defence. Tbe objection based on the 
plea of res judicata was disallowed on tbe 
ground that *'the position of Musammat 
Maina Bibi who was in possession in lieu 
of her dower was analogous to that of 
a mortgagee, and that position was not 
altered or affected in any way by the 
decree (of 1902). What was done in the 
former suit was that the account was 
settled between the parties up to a certain 
date and the plaintiffs were given the 
option of paying the amount found due by 
a certain date if they wanted to recover 
immediate possession.’* The second obiec* 
tion that tbe plaintiffs could not get posses* 
sion without payment was rejected for the 
reason that Musammat Maina Bibi was no 
more in possession in lieu, of her dower 
and the donees from her were not the 
donees of Kordowor debt. As to interest, 
the rate allowed in tho former suit, viz.. 
8 per cent, per annum was maintained. The 
Judge, however, recorded a linding on the 
proportionate amount of dower payable by 
the plaintiffs after taking into oonsidera* 
tion the prohta of the estate received by 
Musammat Maina Bibi. He came to the 
ooDolusion that the sum of Rs. 16, 297-15-3 
was doe to her. The claim of the plaint- 
iffs for possession was decreed without 
payment of any sum t3 Musammat Maina 
or her donees. The latter and the Mutwaili 
preferred the present appeal to this Court 
and Musammat Maina died daring tbe 
pendency of tbe appeal, 
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The decree of the lower Court is chal- 
lenged on three grounds only which we 
have already mentioned above. In support 
of the first ground, t'lz., that of res judicata, 
it is urged that tbe lower Court and the 
plaintiffs are under a misapprehension in 
thinking that the position of a Muhammadan 
widow in possession of the estate of her 
deceased husband in lieu of dower is 
analogous to that of a mortgagee or that 
a suit by bis heirs against the widow for 
tbe recovery of possession of their share 
in his estate is similar to a redemption 
suit. It may be that in some oases her 
possession is described, for want of a better 
expression and in a loose way, as that of 
a mortgagee, but the incidents appertain- 
ing to the position of a mortgagee are 
wanting in her case. The case of (rkulam 
All V. Sagir ul-nissa Bibi (0 is cited in 
support of the argument. In that case 
it was laid down that there was nothing 
to prevent a Muhammadan widow, who 
was in possession of the property of her 
late husband in lieu of dower, from suing 
to recover her dower from the heirs of 
her deceased husband. If the analogy 
of a mortgagee were applicable to a 
Muhammadan widow in possession of her 
husband’s estate in lieu of dower, she 
could not sue for the recovery of her 
unsatisfied dower even by offering to 
surrender or surrendering her possession of 
the estate. The remarks of the learned 
Judges who decided the case of Mirza 
Mohammad Sharafat Bahadur v. Shazadi 
Wahida Sultan Begum (2) are relied upon 
to show that the suit by a widow for 
tbe recovery of her unsatisfied dower or 
by the heirs against her for the recovery 
of their share in the estate of her de- 
ceased husband is really in the nature 
of an administration suit. And where a 
decree in an administration suit is not 
executed and is allowed to be barred by 
lapse of time, no second suit would lie. 
It is further contended that if tbe posi- 
tion of a Muhammadan widow in possession 
of her husband’s estate in lieu of her 
unsatisfied dower is analogous to that of 
a mortgogee, no second suit by the heir 

(1) 23 A. 432; A. W. N. (1901) 124. 

(2) 28 Ind- Cae. 191; 19 C. W. N. 502; 21 C. h. .T. 
319. 
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who shares in the inheritanoe would lie as 
was held in Sheikh Oolam Hussein v. Musam- 
mot Alla Rukhee (3) and Muhammad 
Zakariya v. Muhammad Hafiz (4). In any 
case the present suit is barred by the 
oondition attaobed to the decree of 1903 
to the effect that in oa^e of default the 
suit was to stand dismissed. Reliance is 
placed on the case of Lochman Singh v. 
Madsudan (5), For the plaintiffs- respond- 
ents the reply is that as far as this 
Court is concerned, it has been held more 
than once that the position of a Muham- 
madan widow in possession of her late 
husband’s estate in lieu of her unsatifified 
dower is analogous to that of a mortgagee, 
vide Aiizullah Khan v. Ahmad Ali Khan 
(t>), and Sita Eam v. Mndho Lai (7» is 
cited as authority for the proposition that 
a second redemption suit would lie where 
the right to redeem is not barred 
by act of the parties or by an order of 
Court. The case of hachuiun Singh v. 
Madsudan (5) is distinguished on the 
ground that in that case the decree pro- 
vided that if the redemption was not made 
within the time specified, the right to 
redeem would be barred. The learned 
Counsel for the plaintiffs-respondents con- 
tends that his right to inherit the pro- 
perty left by Muiuuddin was not in dispute 
in the litigation of 1902. All that was 
in dispute in tliat case was whether the 
then plaintiffs could recover their share in 
the property without payment or if on 
payment on the payment of what sum. 
The amount, of dower as also the rate of 
interest were in dispute in that case. The 
amount of dower, the rate of interest and 
the amount payable at the time of the 
decree were determined by the Court and 
are questions which cannot be re-npened. Jn 
the present ca^e the plaintiffs are asking 
foran adjudication on the accounts since 11 03. 
Their cause of action for the present Fuit 
is quire distinct from that in the suit of 
1902. As to the conditions attached to the 
decree, that incase of non-payment within 
six months the suit should stand dismissed, 

i;{) 3 N. W. P. II. C. K. «2. 

(-1) 41 Ihd Cii.H. 233: ir> A. L J. 567: 39 A f06. 

(5) 2!t A. 4slj 4 A. I. J. 447: A. VV. N. « 11)07 , '.37. 
(ti) 7 A. 353; A. \V. N. (IbBo) 5i;4 1ii(I. Dec. 
(n. 674 

(7) 24 A. 44; A. W. N. (190i;, 194. 


the order did not extinguish the right 
of inheritanoe but only the right to get 
immediate pcs'^ession, 

in order ro deoidethe point under discussion 
we must first have a clear idea of the position 
of a Muhammadan wido-^tn possession of her 
deceased hushand’s estate in lieu of dower. 
Under the Muhammadan Law her position 
is described by Maonaghten in his well* 
known book of Principles and Precedents 
of Muhammadan Law. Case X, at page 
356 14 AS follows; 

Q'lesiion 1.~A man dies being irdebt* 
ed to his wife for lier dower. Has fbe 
a lien on the personal property left by her 
hu^'band in satisfaction of such dower, in 
prfcferenoe to the other heirs P 

Hep^y 1. — If the o her heirs pay the 
widow the amount of her dower, she has 
no claim on the properly left by her bus* 
band, except for her legal share of the 
inheritance ; and if they do not pay her 
the amount of her dower, she has, in tbe 
first instance, a prior claim on account of 
her dower on the proper'y left by her 
hj'bird, whether rpal or personal. Tbe 
re idue, after her claim of dower is satis* 
Ged, will be divided between her and tbe 
other heirs, according to their respective 
shares of inheritanoe.” 

The same que.stion in another form is 
given in Case No. XXlV at page 275; — 

*’ Questv n. — Is tbe debt claimed by the 
defendant legally proved and if so, tbe 
whole of the property, real and personal, 
of her deceased husband being absorbed in 
such debt ia it to belong of right to bis 
widow, or is it to be distributed among the 
heir.s generally ? 

Reply — It has been proved, by tbe 
testimoiy of three competent witnepses, 
that the debt due to the defendant from 
her deceased bu'-band on account of dower 
amounted to ten thousand gold mohurs 
and twenty. five ihousai.d rupees, and a 
debt legally proved cannot be satisfied 
but by compromise cr liquidation; so long 
as the debtor lives he is responsible in 
person, and on his death, his property is 
answerable but there is this distinction 
between morey and other pioperfy in 
ca-es of dnwer, namely, that the widow 
is at liberty to take the former description 
of property, over which she has absolnte 
power, but as to tbe other property, sb^ 
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is entitled to a lien on it as seonrity for 
the debt and it does not beoome her pro* 
perty absolntely, without the oonsent of the 
heirs or a judioial decree. Where the debt 
is large and the estate small, the former 
neoessarily absorbs the latter, in spite 
of any objeotion urged by the heirs, who, 
until they pay the debt, have no legal claim 
against the creditor in possession to deliver op 
the estate.** 


After some oocdiot of authority in the 
case-law in the second (quarter of the 
last century, the position described above 
was conceded to the Muhammadan widow, 
la the case of Musammat Janee Khanwnv v. 
Musammat Amatool Fatima Khanum (8) it was 
laid down that the widow of a Muhammadan 
in possession of her husband’s estate under 
a claim for dower has a lien upon it as 
against those entitled as heirs and is 
entitled to posseision as against them till 
her claim for dower is satisBed. The 
same view was taken in the case of Ahmed 
Sossein v. Musammat Khoieja (9). In that 
case too, the learned Judges said that a 
Muhammadan widow in possesFion of her 
late husband’s estate in lieu of her dower 
has a lien on the property as against the 
other heirs of her husband. Thn fame point 
came up for dec sion before their 
Lordships of the Privy Council in the case of 
Musammat Betee Bechun v. Sheikh Hamid 
Hosiein (10), Their Lordshi ps held that a 
Muhammadan widow was entitled to retain 
possession cf her late husband’s estate in 
lieu of her dower as against bis heirs. 


strict sense 
the right 
the High 
Hc^sein v. 


As to the nature of her possession, they 
observed as follows: it is not necessary 

to say whether this right of the widow 
in possession is a lien in the 
of the term, although no doubt 
is BO stated in a judgment of 
Court in the case of Ahmed 
Musammat Khodfja (9). Whatever the 
right may be called, it appears to be founded 
on the power of the widow as a creditoi 
for her dower to hold the property ol 
her husband of which she has lawfullj 
and without force or fraud obtained posses- 
sion until her dower debt is satisfied 

(8; 8 W, R. .51 


(fll 10 W R. 3F8: 3 B. L. R. A. C. .T. 2<5 »ote. 
ilO) 14 M. I, A. 377; 17 W. R 113; 10 B L R. 45 

3 Sar. P. C. .1. 39; 30 E. R. 821 

(f • 


with the liability to account to those 
entitled to the property subject to the 
claim for the profits received. This 
expression of opinion has been uniformly 
and consistently followed by the Courts in' 
this country since. We have referred to 
the text and the case-law applicable to 
Sunnis. The parties to this appeal belong 
to the Sunni sect- The same view has, 
however, been adopted in the case of Shiaa 
also, tide Ameeroonnissa v. Mooradoon- 
niisa ( 11). 

Prom the authorities quoted above and 
from the various treatises on Muhammadan 
h\w it appears that the posiiion of a 
Muhammadan widow with respfct to the 
right to retain possession of her deceased 
husband’s estate is a peculiar one. 

Where she has obtained possession law- 
fully, i. e., without force or fraud, she is 
entitled as against the other heirs to retain 
posfession of the entire estate until her 
claim for diver is satisfied On the other 
band she cannot set up any such right 
of possession against creditors claiming to 
have the debts owing to them from the 
husband satisfied out of the estate. She 
is not a secured creditor, her claim for her 
dower debt ranks equally with the claims 
of other creditors of her husband. 

It ha that the use of exprestuons 

like lien” and “feaurity” in desciibing 
the right of the widow against the co- 
heirs to which we have just referred is 
calculated to produce confusion and it may 
be that these expressions as used in works 
on Muhammadan Law do not import all 
that is meant when they are used by 
English lawyers. And it may certainly be 
oonopded that the widow’s position with 
regard to her oo heirs is not in all 
respects that of ansufruotuary mortgagee. 

But it is not to be denied that in some 
respects her position does resemble that of 
a mortgagee in possession and whatever 
language may have lieen uped from time 
to time for the purpose of describing her 
position compendiously, it cannot be doubted 
that as against tJ e oo hsirs she has the 
right to remain ii posspqsion till her claim 
for dower is sati-riad subject to an obliga- 
tion to acomnt to tnem for profits, and the 
oo-heirs cannot eject her without payment 

(U) 6 M. I, A, 3Ui 1 Sur. 1*. C. J. 533, 19 E. U, 79 
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of that portion of the dower debt which ig 
chargeable to their share of the estate. 

In this sense and to thig extent the right of 
the widow is analogous to that of a usafruo. 
tuary mortgagee. 

Bearing this position in mind, let us 
examine the former litigation and compare 
it with the present one. In the suit of 
1902 the findings were that Musammat 
Maine Bibi was in possession in lien of dower; 
that her dower was Rg, 51, COO; that she was 
entitled to interest at 3 per cent, per annum 
on the dower debt; and that the proper 
tionate amount due to her from the then 
plaintiffs was Rg. 25.387- 5-5. The claim 
was decreed subject to the condition of 

payment of Rs. 25,000 odd within 6 months 

of the date of the decree. The decree 
further provided that in case of default 
in payment within the prescribed time, the 
claim should stand dismissed with costs. 
The proprietary title of the plaintiffs now 
before us or of those in the suit of 1902 
was never in dispute in either case. The 
plaintiffs were admittedly heirs entitled by 
inheritance to a share in the estate of 
Muinuddin. The right of the plaintiffs to 
recover possession from the widow was not 
disallowed but was allowed conditionally, 
that is, on the payment of the sum found 
due to the widow. In the litigation of 1902 
the plaintiffs were held to be entitled to 
secure possession cn the payment of 
Rs. 25,000 odd. Since then the situation 
has oonpiderably altered. Musammat Maina 
Bibi was a party to the present suit, but 
she was not in possession of the estate of 
her deceased husband in lieu of her un* 
satisfied dower. She had parted with 
possession to her donees about eight years 
prior to the institution of the suit. The 
heirs seek possession of the property and 
that can only be obtained from the donees 
of Musammat Maina. The right to retain 
possession has not been transferred (ao- 
cording to the contention of the plaintiffs) 
to the donees, but the property itself has 
been trarsferred and this according to the 
Muhammadan Law and the case law the 
lady could not do The oinse of action, 
therefore, is di^tinoUy different from that 
in the former suit and the principle of res 
jii licafa does not apply. 

[f on the other hand it be said that the 
transfer by Mrisammat Maina Bibi to the 


descendants of her nephew was a transfer 
of her dower debt, still, in our opinion, the 
present suit is maintainable. In the case 
of 1902 the amount of the dower, the rate of 
interest and the sum payable by the plaintiffs 
before obtaining possession, up to the date 
of the decree, were determined. These 
three points are not in issue in the present 
case and if either party raised them 
in the pleadings in the Courts below, 
they must be considered to be res judicata. 
In the present case if accounts have to be 
gone into, they would have to begin from 
the date of the decree in the former suit, 
namely, the 28th of November 1903. In 
other words, the present suit seeks for an 
adjustment of accounts since the decree in 
the first suit. The decree of 1902 did not 
extinguish the right of the plaintiffs to 
inherit the estate of Muinuddin, and, there* 
fore, they can maintain the present snit for 
the ascertainment of the sum now payable 
by them. Some oases were cited on behalf 
of the plaintiffs respondents in support 
of this view, which we may note here, 
Roy Binltur Doyal v. Sheo Qolam Singh (12), 
Sita Ram v. Madho Jjal (7) and Rama Tulsa 
V. Bhagchand (13). 

All the three oases arose oat of redemption 
suits. The cases relied upon by the learned 
Counsel for the appellants do not cover the 
facts of the present case. The case of Shaikh 
Gho^am Hussein v. Musammat Alla Rukhee (3) 
wasa case where a mortgagor sued for redemp* 
tion and obtained a decree. It was found by 
the Court that the whole of the mortgage money 
had been satisfied and that the mortgagor Was 
entitled to immediate possession. The raort* 
gagor did notpub the decree intoexecutionand 
after it had become barred by time brought 
a fresh suit. The Court held that a second 
suit did not lie and for a very good reason, 
namely, that the relationship of mortgagor 
and mortgagee bad been determined in the 
first suit, because of the finding that 
the mortgage had been satisfied. The case 
of Muhammad Zakariya v. Muhammad Bafit 
(4) is also distinguishable. The facta 
of that case were that *‘a mortgage bond 
provided, among other things, that interest 
would be paid to the creditor monthly 

(12) 22 \V. R. 172. 

(t3) 27 Ind. Cas. 249; 39 B. 4lj 16 Bom. L. E. 697. 
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and if for any reason the interest was 
not paid for six months, the creditor 
would be competent to realise by suit 
without waiting for the expiry of the 
term either the unpaid interest or the 
principal and interest with costs. ” It 
was further stipulated that if the bond 
was not paid within the period fixed, 

then the whole amount, principal and 
interest, would be realised by the creditor 
by suit. The mortgagee first sned for the 
recovery of interest only as default was 
made in the payment of it. He obtained 
a decree without contest. Subsequently be 
sued for the recovery of money, principal 
and interest, due on the mortgage-deed 
and one of the pleas in defence was that 
the claim was barred by Order 11, rule 2, 
Civil Procedure Code, The Court held that 
the claim was so barred. In the appeal 
before us no such omission was made by 
the plaintiffs and Order 11, rule 2, Civil 
Procedure Code, has no application. As 
to the case of Lachman Singh v. MaJsudan 
(5), we think it is also inapplicable to 
the present case. We have already re- 
marked above that the right of the plaint* 
iffs to inherit the property of Moinudd in 
was not extinguished by any order in the 
decree of the 2tth of November 1903. 
The words in the decree were ** that in 
case of non payment within the prescribed 
time, the suit shall stand dismissed, ” 
Similar words were use I in the case of 
Sita Ram v. Madho Lai (7), where the 
decree said that io case of non payment of 
the redemption money within the prescribed 
time, the decree will be considered non- 
existent. We, therefore, find that the present 
claim of the plaintiffs is not barred by 
the prinoiple of res judicata. 

The next point urged is that the pl aintiffs 
cannot recover possession of their share of the 
property without payment of a proportionate 
amount of the dower debt. It is contended on 
behalf of the appellants that the right of 
a Muhammadan widow in possession of 
her husband s estate in lieu of dower is 
heritable and that a susgestion has been 
thrown out in some oases of this Court 
that it IS also transferable. It is true that 
Mnsammnt Maina by her deeds of gift trans- 
ferred the property describing herself as the 
o.vner of it, bu*^^, it is argued, the larger right 
includes the leaser one and if she had no right 


of ownership in the property she at least 
had the right to retain possession of it 
and ehe should be taken to have trans- 
ferred whatever rights she had in the 
property. The case of AH BaJchsk v, 
Allahdad Khan (14) is relied upon. We 
have examined the language of the two 
deeds of gift and we find that Musammat 
Mama did not profess to transfer her 
dower debt or her right to retain posses- 
sion of the property of her husband in 
lieu of her dower, to the donees. She 
describes herself in the two deeds as the 
owner of the property for two reasons, 
first, that the property in 
question had been gifted to her by her 
husband in lieu of her dower during his 
lifetime, and secondly, a default having 
been made in the payment of the decree 
of 1902, she had become the absolute 
owner of the property. It is, therefore 
quite clear that she did not transfer 
nor did she mean to transfer her 

dower debt or her right to retain posses- 
Bion of the property to her donees. We 
are not prepared to accede to the con- 
tention of the learned Counsel for the 
appellants that because she transferred 
the whole property believing herself to 
be the owner of it, she should be taken 
to have transferred her dower debt and 
her right to retain possession in lieu of 
it. Under the Muhammadan Law it is 
distinctly laid down that a Muhammadan 
widow in possession of her husband’s 
estate in lieu of unsatisfied dower can 
not alienate the estate, vide Wilson, para- 
graph 162. A similar point arose in an- 
other case bsfore this Court. In the 
oaHS of Mohammad Husain v. Rashiran 
(15) a Muhammadan widow, who was in 
possession of her husband’s property in 
lieu of dower, had made a gift of the 
property in favour of her son. The heirs 
sued for possession of their share after 
her death. They were met with the plea 
that they could not obtain possession with- 
out payment of the dower debt. They 
replied that the donee was the donee of 
the property and not of the dower debt 
and, therefore, could be sued for posses* 
sion. A learned Judge of this Court after 

(14) 6 Iml- Caa. 376; 32 A. 551: 7 A. L J 667 

(15) 2GInd, Cas. 109;12A. L. J. lUl. ' 
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reviewing tbe autborities on the point 
Game to tbe oonolasion that tbe gift by 
the widow being a gift of the property 
and not a gift of the dower debt, the 
donee eonld not resist tbe suit of the 
heirs. Aesnming that tbe right of a 
Muhammadan widow to remain in posses- 
sion of her husband’s property in lien of 
her dower is a transferable right whiob 
can only be transferred along with the 
dower debt, we think that on tbe language 
of the deeds of gift in this case, no 
■nob transfer of the dower debt or of 
the widow’s right to remain in possession 
of her busband’s property was made. 
The defendants appellants oannot, in our 
opinion, resist the present claim on the 
ground that tbe plaintiffs-reapondents should 
pay their proportionate share of the dower 
debt of Musammat Maina. 

The last point urged on behalf of the appel- 
lants is about the rate of interest. In view 
of our ending that the plaintiffs are entitled 
to possession without payment, tbe question 
really need not be decided, but we tbi--k 
it better to express an opinion on tbe 
point raised. The question of the rate of 
interest was in issue between the present 
plaintiffs and Musammat Maina in the 
litigation of 1902 and was decided against 
Musammat Maina. The appellants derive 
their title through her and, therefore, 
they are bound by the Bndings arrived 
at in 1902, and even it the Bnding is not 
binding upon tbe appellants, we think that 
no case has been made out to make ns differ 
from the lower Court and allow a higher 
Thte of interest than 3 percent, per annum. 
The result is that the appeal fails and 
the decree of the first Court is upheld. 

We dismiss the appeal with costs, in- 
eluding fees in this Court on the higher 
scale. 

Appeal dismt's'sed. 


OASIS, 

RAM, 

(PUNJAB CHIEF COURT. 

Second Civil Appeal No. 834 of 1915. 

May 31, 1918. 

Present:— Mr. Justice Shadi Lai 
and Mr. Justice Wilberforoe. 

PANNA LAL-L achhman has^ 

Defendant — ^Appellant 
versus 

HARGOPAL.KHUBI RAM -Plaintiff- 

Respondent. 

Negotiable Instruments Act (XXVI of 186\J,ss, 1 7 

48— Humli--.4rcej)fanc?, whether must be in writing 
^Usage, local^Transfer of instrument— A8sign)nent, 
oral, validity of—Kndorrement and assignment, dU. 
ttnetien between. 

The definition of the word “acceptor”, as contained 
m section 7 of the Negotiable Instruments Act, 
loaves no doubt that an acceptance mast bo in 
writing, but, having regard to the provisions of 
section 1 of the Act, so far as regards instruments 
in an oriental language, a mercantile usage may 
be proved which makes an acceptance by word of 
mouth as effectual against tbe drawee as an accept- 
ance in writing, [p. col. 2.] 

An endorsement is not the only mode by which 
a negotiable instrument may bo transferred. It may 
be assigned otherwise, and the assignee can sue 
in liis own name, the only difference being that an 
assignee has only the right, title and interest of the 
assignor, while an endorsee has all the riglits of a 
liolder in due course, [p 251, col. 1 ] 

An assignment need not necessarily be in writing 
and may bo oral. [p. 251. col. 1,] 

VVliere it was found that tbe plaintiff was the 
real beneficiary under a haneZt to wliom tlie money 
was to 1)0 ultimately paid, that he was the holder of 
the liKnifi and that the nominal endorsee did not 
claim any interest adverse to him: 

Held, that it must be presumed that there was 
an oral assignment of the htindi in favour of the 
plaintiff and that l»o liad a right to sue upon it. 
[p. V5I, col. ].] 

Seooud appeal from tbe deoree of the Die* 
triot Judge, Delhi, dated the 26th February 
1915. 

The Hon’ble Paudit 8heo Narain and the 
Hon’ble Bakhehi 86han Lai, for the Appellant. 

Messrs. Manohar Lai and Oooper, for 
the Respondent. 

JUDGMENT. — This was an aotion brought 
by the firm of Hargopal Kbubi Ram against 
tbe firm of Panna Lal Laohhman Das for tbe 
recovery of a certain sum of money on 
the basis of a hundi, Tbe hundi was drawn 
upon the defendant firm by Mathra Das* 
Sada Nand of Bombay in favour of 
Jaswant Rai and Company, who sent it 
to the firm of Mangal Sain Kundan Lai of 
Delhi with an endorsement, tbe meaning 
of which is a matter in oontroversy between 
the parties. 
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The bill was presented to the drawees, 
who on the »7th July )913 marked it as 
Eeen, and on the 23rd July paid Ra. 3,100 
oat of Rs 6,000, the amount dne thereon. 
On or abont the 25th of July the defendants 
discovered that the firm of the drawers 
had become insolvent, and they consequently 
declined to pay the balance, with the 
result that the plaintiffs brought the present 
action for the recovery of the remaining 
amount doe on the instrument. The Courts 
below have concurred in decreeing the claim, 
and the first point raised on appeal preferred 
by the defendants is that the plaintiffs, 
Hargopal Khubi Ram, are neither the 
endorsees nor the assignees of the hundi and 
that consequently they are not entitled to 
maintain the suit. Now, we have considered 
the terms of the endorsement, and find 
that not only the firm of Mangal Sain- 
Kundan Lai but also that of Hargopal- 
Khubi Ram figure therein. It is difficult 
to ascertain the exaot meaning of the 
language used by the endorser ; but one 
thing is absolutely clear, and that is that 
the plaintiffs, if they were not the actual 
endorsees, were certainly the persons on 
whose behalf Maneal Saio-Kuodan Lai were 
to realise the money due on the instrument. 

Now, it is conceded by the learned Advo- 
cate for the appellants that an endorsement 
is the not only mode by which a negotiable 
insirument may be transferred. It may be 
otherwise assigned, and the assignee may 
sue in his own name ; the cnly diffemnoe 
being that the assignee will have only the 
right, title acd interest of the assignor, while 
the endorsee will have all the rights of a 
holder in due course ; vide, inter alia^ Mutkar 
Sahib ^araikar v. Kadir Sahib Maraikar{\). 
The learned Advocate for the appellants 
further admits that an assignment need not 
necessarily be in writing and may be an 
oral one. Now, considering that the 
plaintiffs were undoubtedly the benefi- 

ciaries to whom the money was to be 
ultimately paid, that they are the holders of 
the instrument, and that Mangal Sain- 

Kundan Lai do not claim any interest 

adverse to them, we are of the opinion 

that the plaintiffs have suo'feeded in estab- 
lishing their oontantion that the htindi was 
assigned to them. Indeed, as pointed out 

(1) 28 M. 644; 15 M, L. J. 384. 


by the learned District Judge, the plaintiffs* 
right to sue as holders was not challenged 
in the Court of first instance ; and there 
can be no doubt that if the defendants bad 
questioned their locus standif the plaintiffs 
could have oonolosively proved an oral 
assignment in their favour by produc- 
ing a member of the firm of Mangal 
Sain Kundan Lai as a witness to 
depose to that effeot. It is beyond question 
that one of the two firms was entitled to 
sue, and considering that Mangal Sain- 
Kundan Lai never asserted their own title, 
we concur in the conclusion of the lower 
Appellate Court that the plaintiffs* locus standi 
to maintain the suit has been established. 

The only other matter, which has been 
urged before us and which requires deter- 
mination, is whether the drawees, who 
have not signed their assent on the bill, 
can be charged with liability thereon. The 
Courts below have found on the evidence 
adduced by the plaintiffs that the drawees 
orally accepted the bill, and the question is 
whether an oral acceptance has the effeot 
of making the drawees liable. Now, the 
definition of the word“ acceptor*’ as contained 

in section 7 of the Negotiable Instruments Act 
leaves no doubt that the acceptance must 
be in writing, but section 1 of the Act 
prescribes that nothing contained therein 
shall affect any local usage relating 
to any instrument in an oriental 
language. The plaintiffs contend that there 
is a mercantile usage at Delhi which makes 
an acceptance by word of mouth as effectual 
as an acceptance in writing, so far as the 
liability of the drawee is concerned. In 
this conneotion our attention has been invited 
to the evidence of three witnesses produced 
by the plaintiffs, and also to that of the 
defendant’s witness Kiahori Lai. The 
learned Counsel ferthe plaintiffs has placed 
bis special reiianoe on the conduct of the 
defendants in making part payment on the 
hundi in question which they had accepted 
only orally. Having regard to the fact that 
the usage relied upon by the plaintiffs is 
a matter of considerable importance to the 
mercantile community of Delhi, we consider 
it necessary that further enquiry into the 
question should be made in order to enable 
us to come to a satisfactory conclusion. 

Accordingly we direct the Court of first 
instance to record further evidence upon 
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the question whether there is a mercantile 
nsag'e at Delhi which renders a drawee, who 
has accepted a kundi orally, liable on the 
instrument, and to certify the evidence to 
this Court. It is necessary that instances 
of payments by drawees in pursuanoe of 
oral aoeeptanoe should be examined, and 
both the parties afforded an opportunity 
to adduce their evidence on the issue. The 
Subordinate Judge is directed to return to 
this Court the evidence with his finding 
thereon through the District Judge, who 
should also express his oninion upon the 
existence or otherwise of the usage. 

Ouse remanded. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 153 ok 1918. 

March 7, 1919. 

Present: — Mr. Justice Phillips. 

PONNUSAMI alias PERIANA KONB 

AND OTHERS — PlaINTIKKS — 

Petitioners 

tersus 

PALAYATHAN and another — Defendants 

Respondents. 

Contract Act (JX <d 1872), ,v. 23 — Jfoncif boHrf— 
Contract for labour in lien of intercHt for specified 
term, whether slaicnj — Public policy —Bond, whether 
enforceable. 

A stipulation in a bond wht»rol)y the debtor 
contracts to work for a specified term in Hou of 
payment of irjterest is not opposed to public policy 
and is onforcoable. There is little difference between 
such contract and one of apprenticeship. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif, 
Melur, in Small Cause Suit No. 1169 of 
1917. 

FACTS appear from the judgment. 

Mr. K. V. Krishnasawmy Aiyar^ for the 
Petitioners. — The lower Court’s view of the 
law is erroneous. The contract between 
the parties was that, instead of interest, 
the debtor was to work for five years. 
At the oud of five years the debtor we^s 
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free to leave the creditor's service and the 
latter could only enforce payment of the 
principal amount. Such a contract dose 
not amount to slavery and is not void as 
being opposed to public policy. The agree- 
ment that the debtor should continue in 
the creditor’s service is treated as considera- 
tion equivalent to interest. 

Respondent was not represented. 

JUDGMENT.— -This case is by no means 

identical with Ram Sarup Bhagat v. Batisi 
Maizdar (1), in which the debtor bound 
himself to serve until the debt was 
repaid and in default to pay exorbitant 
interest. Here the debtor only under- 
takes to work for five years, and this 
undertaking is accepted by the creditor in 
lieu of interest. There is nothing to prevent 
the debtor leaving service at the end of 
five years, and if he commits default he 
has to repay the advance with 25 per cent, 
interest. This can by no means be called 
a contract of slavery, for the work done 
by the debtor is to be paid for at the 
ordinary rates and the agreement to con- 
tinue in service is treated by the employer 
as consideration equivalent to interest. 
Respondents are not unfortnnalely represented 
in this Court, but there seems to me very 
little difference between such a contract 
and one of apprenticeship or indenture 
and, therefore, it cannot be treated as 
opposed to public policy. It appears that 
respondents completed their contract so far 
as the labour was concerned and plaintiff 
can only olaim his principal amount sub- 
ject to limitation cr ary subsequent con- 
tract. The decree is set aside and the 
suit remanded for disposal in the light of 
the above remarks. Costs will abide the 
result. 

M. 0. P. 

Petition allotoed. 

(I) cO Ind. Cfts. 9£6; 42 C. 742? 19 0. W.N. 1118. 
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MADRAS HIGH COURT. 

Appeal Suit No. 62 op 1917 

AND 

CiYiL Miscellaneous Appeals Nos. 173 and 

306 OF 1917. 

March 14, 1918. 

Justice Abdur Rahim and 
Mr. Jaatioe Seshagriri Aiyar. 

In a. S. No. 62 op 1917 
N, P. R. M. V. R. M. ALAGAPPA 
OHETTIAR — Plaintiff — Appellant 

versus 

2sr. P. R. M. L. S. T. LAKSHMANAIT 

CHETTIAR AND OTHERS — DEFENDANTS-^ 

Respomdeats. 

In C. M. a. No. 173 op 1917 
ALAGAPPA CHETTIAR AND another — 
Respondents JNos. 1 and 2 — Appellants 

versus 

The OFFICIAL RECEIVER, TINNEVEL- 

LY AND ANOTHER — PETITIONER AND RESPONDENT 

No. 3 — Respondents. 

In C. M. a. No. 306 op 1917 
ALAGAPPA OHETTIAR — Respondent — 

Appellant 


versus 

The OFFICIAL RECEIVER, TINNEVEL- 
LY — Petitioner — Respondent, 

Act {II oj 3882), ss. 5, 6— /rM-sf— 
empowered to sell moveables and immovenbles and 
collect outstandings — TKord{« of transfer, absence of, 
effect of—Security, whether created in respect oj' 
moveables —Transfer of Property {IV of 1882), 

1 30 * 


Under eection 6 of the Trusts Act, a docujueiii 
purporting to be a deed of trust must contain words 
of transfer in order to operate as a ti use and vest 
the property in the trustee us tlie legal owner, 
although no particular form of expression is neces- 
sary. Mere intention to crouto a trust, however, 
is not sufficient, [p. 255, cols. 1 A 2.] 

Where a document which was described as a 
trust deed was executed iu favour of a person 
empowering the latter (o sell all moveable and 
immoveable properties of the exeoitant and to 
recover the outstandings uiid <Ustribute the a.ssots 
rateably among the creditors, but the deed contained 
no words of transfer; 

Held, (1) that the document did not create a 

trust under sections 6 and 6 of the Trusts Act; []>. 
266, cols. 1 A- 2.] 

KondaKanhuji Dhavdc v. Vis hnn Moreshvar Bhat. 
17 Ind. Gas. 176. 37 B. 63; 14 Bom. L. R. 80J, 
explained. 

^ (2) that as the document was one and indivisible. 
It did not create any rights of trusteeship even in 
respect to moveablo property; 265, cols. I & 2.] 
(•^) that no security or charge was created in 
respect of tho moveable property iu favour of the 
trustee, [p. 255, col. 1; p. 2.'%6, col. 1.] 

Quaere. — Whether the trustee could sell the pro 

perties of the executant? 


Appeal agrainst the decree of the Court of 
the Subordinate Judge, Tutioorin, in Original 
Suit No. 56 of 1915. 

Appeal against the order of the Diatrict 
Court, Tinnevelly, dated the 5th February 
1917, in Original Petition No. 574 of 
1916. 

Appeal against the order of the Distriot 
Court, Tinnevelly, dated the 28th July 1917, 
ini. A. No. 344 of 1917, in I. P. No. 34 
of 1914. 

FACTS appear from the judgment. 

Mr. 0. V. Anantha Krishna Aiyar, for 
the Appellants.— The dooument desoribes 
itself as a trust-deed and it is clear 
from the recitals contained in it that the 
insolvent, who executed it, intended to 
oteate a trust in favour of his creditors. 
See Kondu Kaukuji Dhavde v. Vishnu 
Moreshvar Bhat (1), where it is laid 
down that words of conveyance are not 
necessary to create a transfer. See also 
the observations of the Privy Council in 
Hiinoomanpersaud Banday v. Musamwat 
Bahooee Munraj Eoonveeree (2), where their 
Lordships do not attach importance to the 
form of expressions used in deeds of 
trust. The intention to create a trust is 
clear and is easily deduoible from I be 
language of the document. 

The document creates a trust, in any 
any event, in respect of the moveables. 

Lastly, all doounienls and title-deeds and 
account books have been handed over to the 
tra.stee in pnisuance of the trust. A 
charge or security must, at any rate, be 
deemed to have been created. 

Messrs. T. I{. Venkatarama Sastri and 
K. V. Krishnativami Aiyar, for the Re- 
spondents.— Section 6 cf the Trusts Act 
expressly requires that a dooument, to operate 
as a trust, should contain express words 
of transfer. In Eondu Kanhuit J)havilc v 
Vishnu Moieshvnr Bhat (1) and J/nr.no,nan~ 
persaud Fanday v. Musumm<it Bahooee 
Munraj Eoonuerse (2) what, ui;.s Jai<i down 
was ihat particular fon/is expression 
are not neces-sary. In tho present ease 
there are no wf,r'].s making over the 
properties to tho Irii.-atee. A mere direc- 
tion to sell i.s not sutli3ient. Nor is ft 
enough that tho iritention to create a 


tl) 17 Iijtl. Cas. IT'I; .37 B. .v3; li Bom. L. It. 801 
(2f 6 M. I. IS \\'. It. 81/j; Sovostru 2 

Suth. r. C. J. 2 :-; 1 r. I*. C, J. .572; 10 K, J4^ ’ 
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trust oan be gathered from the dooument. 
Even if the intention oou)d be read 
it is inoperative unless it is aoeompanied 
with words of transfer. 

No distinotion oan be made between 
moveables and immoveables. The deed is 
one aod indivisible and cannot be split 
up in that way. If there are no words 
of transfer in respeot to the one, there 
is nothing there to convey the other 

No charge or security is created in 
respeot of moveable property. The mere 
handing over of title-deeds and account 
books does not have that effect. 

JUDGMENT. 

Ahdua Rahim, J.— The common question in 
all these appeals relates to the interpretation 
of Exhibit I, which is described as a 
deed of Iraet. The contest is between 
the Official Receiver appointed in the 
insolvency of Paohaperuma'. Chetty, and 
some of bis creditors who are said to 
have been appointed trustees of the property 
of the insolvent for the beneBt of all the 
creditors. Tbn lower Court has held that 
the Official Receiver is entitled to possession 
of the assets of the insolvent as they bad 
vested jin him, and not the person described 
as trustees in Exhibit 1. Exhibit 1 was 
executed on the 25th October 1913, and 
Paohaperamal Chetty was adjudicated an 
insolvent on his own application in April 
1915. So, if there was a valid trnst for 
the benefit of his creditors created by 
Exhibit 1, the claim of the trustees will 
prevail against that of the Official 
Receiver. 

It is necessary for the creation of a 
trust that the property should be transferred 
to the trustee. But reading Exhibit I, 
it is quite clear that there are no words 
of transfer to be found in it, either with 
respeot to the immoveable property or the 
outstandings or movables. What Exhibit ( 
does is to give power to the person named 
therein to sell all the properties belonging 
to the insolvent and to recover tbeoutatand* 
ings, and to distribute the assets rateably 
among the creditors. The document, as 
already mentioned, is described as a trust 
deed and it whs duly registered. But the 
appellant has not been able to point out 
any expression in the dooument which 
could possibly be construed as creating a 
transfer or assignment of the properties 
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in favour of the so-called trustees. The 
mere description of the deed as a trust- 
deed can have no effect, if as a matter 
of fact the deed dres not purport to 
tran.ifer or assign the property to the 
so called trustees. We have been referred 
to a decision in Kowhi Kanhuji Dhavde v. 
Vishnu Moreshvar Bhat ( ), where it is 
laid down by Mr, Justice Gbandavarkar: 

Words of conveyance, it has been held, 
are not absolutely necessary to create a 
transfer.” The learned Judge, however, 
does not mention any authorities, where 
it has beeu so held; and Mr, An- 
anthakrishna Aiyar was nob in a position 
to produce any in suppirt of this proposi- 
tion, He relies on a passage in the well, 
known judement of the Privy Council in 
Hunoomanpersiud Panday v. Musammat 
Babooee Munroj Koonwerea (2), which I shall 
notice presently. It seems to me with the 
utmost resrest to the learned Jodge who 
decided Kondu Kankuji Lhavde v. Vishnu 
M-OTesh'-ar Bhat (l) that it is a novel pro* 
position that a deed of transfer dots not 
require any words of ojnvtyanoe. If all 
that was meant was that no particular 
words or forms or conveyarca are necessary, 
there would be no diffioulry in accepting^ 
such a statement, And that is all that is 
stated by the Privy Council in the judg- 
ment alluded to. What they say is; "Deeds 
and contracts of the people of India 
ought to be liberally construed. The form 
of expression, the literal sense, is not to 
be so much regarded as the real meaning of 
the parties which the transaction discloses,'’ 
But althongb a particular form of expression 
is not necessary, some expression must be there 
which could be construed as being intended to 
create a transfer. But where there are 
absolutely no words of transfer, no ques- 
tion of oonstraotioD arises at all for there, 
is nothing to be oonsbrued. If we were 
to say that Exhibit I in this case created 
a transfer in favour of the persons named 
therein, we should be so bolding without 
any sort of language to support such a 
oonstraotioD. Section bof the Trusts Act 
requires for the creation of a trust that 
the trust property should be transferred 
to the trustee. It is in these words: *‘Sab- 
ject to the provisions of section 5, a trust 
is created when the author of the trust 
indicates with reasonable oertainty by any 
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words or aota (a) an intecfcioa oo his park 
to oreat thereby a trust, (6) the purpose 
of the trust, (c) the beneGoiary and, (d) 
the trust property, and (unless the trust 
is declared by Will or the author of the 
trust is himself to be the trustee) transfers 
the trust property to the trustee.” Mr. 
Ananthakrishna Aiyar has argued that if 
we oan possibly hold that the executant 
of the deed intended to create a trust, 
then that would be sufficient although 
words of transfer were wanting. But the 
question of intention is dealt with in the 
Bsotion with reference to whether a trust 
was intended to be created, and not as do* 
ing away with the necessity for a trans- 
fer of (he properties to the trustees. If 
the intention to create a trust is existent, 
then the Act requires that there must be 
a transfer of the property to give effect to 
.it, but merely an intention to create a 
trust is not eufficient except in the t«o 
oisds mentioned. It would be going against 
well established law regarding transfer of 
property to say that mere intention to trans- 
fer is suffisient without ompliance with 
the requirements for a valid transfer. I 
thick, therefore, it is perfectly clear that 
we cannot regard Exhibit I as validly 
creating a deed of trust in favour of the 
creditors. 

Mr, Ananthakrishna Aiyar sought to 
distingniah the case of outstanding and 
moveable property. But the document deals 
with both properties and the same language 
is used with respect to all the properties; 
and there is nothing, as already pointed 
out, in that language which could possibly 
be construed as transferring the rights of 
the insolvent in his properties, either move- 
able or immoveable, to the persons men- 
tioned in the deed. 

His next argument upon this document 
was that we must hold it to have the 
effect of creating a security in his client's 
favour. Here again there are no words of 
transfer. The mere handing over of certain 
documents, books of accounts and so on 
would not create any security; at any rate 
outside the Presidency towns. 

We have not dealt with the queition 
whether Mr. Ananthakrishna Aiyar's client 
has any rights to sell the property of the 
inaolvent under Exhibit I, apart from the 
question whether the property has vested in 
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his client as trustee. That question doaa 
not arise in these appeals. 

In the result, all the appeals are dismissed 
with costs. There will be tvo sets of 
costs in Appeal No. 62 of I9l7 and there 
will be costs for the Official Receiver alone 
in the two misodllaneous appeals. 

Sksbaqiri Aiyar, J.— I agree. I am in* 
dined to think that the inteution of the 
parties was to create a deed of trust. It 
is engrossed on a stamp paper for Rs. 15 
which is the usual stamp for executing 
a trnsf. deed, and the document is styled a 

trust deed’’. Apparently the parties intend- 
ed that there should be a trust deed. But 
that is not enough under section 5 of the 
Trusts Act to create a deed of trust. The 
intention to declare a trust may be spelled 
out of the document. But there must be 
words of conveyance before the property 
itself vests in the trustee as legal ow:;er. !□ 
the document Exhibit 1 those words of coo- 
yeyanoe are not to be found; and, therefore 
it is incapable of vesting the property in 
the trustee and of defeating the rights of the 
trustee in bankruptcy. As pointed our. by 
my learned brother, if Chandavarkar, J , in. 
tended to lay down that n . words of convey- 
anoe are necessary to effectuate a transfer, 

I am respectfully unable to agree with the 
learned Judge. If what he meant to say 
was that no particular forms of words are 
necessary to connote a conveyance. I entirely 
agree. Bat if the judgment in Kondu 
Kanhuji Dkavdev. Vishnu Moreshwar Bhat (l) 
goes further, I respectfully dissent from it. 

As regards the contention of Mr. Anantha* 
krishna Aiyar that Exhibit I ia capable of 
conferring rights of trusteeship in regard to 
moveable property, one answer is this, that 
the document is one and indivisible and it 
was never the intention of the parties that 
moveable property should be taken without 
the immoveable property. That to my mind 
IB conclusive upon this question, because if 
there are no words conveying immoveable 
property, you cannot say that there is any. 
thing in the document which would convey 
moveable property. 

As regards the argument that the docu- 
ment created a security or charge in respect 
of moveable properfy in favour of the 
trustees, i would draw attention to the case 
in Mulraj Khaiau v. VtshwanatK Frabhuram 
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Vaiapa (3) where the Jndioial Committee 
point out that, where a policy of insurance 
was deposited, that would not be enough 
under section 130 of the Transfer of Pro- 
perty Act to confer on the person with 
whom the deposit was made the rights of 
an assignee of a chose in action. The same 
reasoning applies to the present case. The 
mere fact that be has been given the docu- 
ment of title would not, under section 130, 
enable him to be the legal owner of the 
property. 

For all these reasons, I agree with my 
learned colleague that the appeals must be 
dismissed. 

M. 0. P. 

Appeals dismissed. 

<:i) 17 Ind. Cas. 627; 12 M. L. T. 652; 40 I. A. 24; 
(1912) M. W. N. 1247; llA. L. J. 7; 24 M. L. J. 60; 
17 C. W. N. 209; 15 Bom. L. 11 . 9; 17 C. L. J. 162 
37 B. 198 (P. C.). 


PATNA HIGH COURT. 

CiRCOiT Court Cuitick. 
MuC£LLAN£OtJS ClVJL APPEAL No. 12 OP 1918. 

April 14. 1919. 

Present : — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Hoe. 

MADANMOHAN PANlGRAHY— 

Appellants 

versus 

BANUU BARlK and another — 

RfcSPONDKNTS. 

I.'HWf’r-i'aiyrtlj iniryf't-t, xchether traneft'vahlc — Sale in 
rxeculion oj 'noncy decree f/nder-raiyut, whether can 
object — Appeal ^second — (incsiion oj law, whether can 
he rait-ed. 

An un<lor*»aiy«/ lm« no traiibferablc interest in Itis 
iiiilcbs it is pruveo liy custom to be trans- 
ferable. 

An under-rafyat can iibjcot to the sale of bis 
ntHler-/rtjye/t interest in execution of a money decree 
a^'aiubt him. 

In Kfcoml ui)peal the High Court cunm-t deal with 
a <iuostiun of law tho duterminatiaii of whicli is 
bason upon a ijncBtioii of fact not raised in the 
Courts l)olo\\-. 

Appeal from an appellate order of the 
District Judge, Cuttack. 

Mr. S. N. Sen Gupta^ for the Appellant. 

Mr. G, C, liap, for the Re.^pondents, 


JUDGMENT. 

Roe, j. — T he appellant in this case is dis- 
satished with an order of the District Court 
of Cuttack decreeing an appeal made by 
the judgment'debtor against an order of the 
Munsif, lab Court of Cuttack, putting up 
to sale his occupancy right and undQT'Taiyati 
holding in execution of a money decree. 
It is accepted by the learned Vakil for the 
appellant that in view of the recent deci- 
sions of this Court the order regarding 
the ocoupanoy right as made by the Dis- 
trict Court was a correct order hut it is 
contended that the District Court was 
wrong in preventing the sale of the under- 
raiyati holding held by the judgment-debtor. 
It is further urged that the appeal to the 
District Court was ab initio incompetent 
by reason of the fact that it was out of 
time, the order of the Court below not 
having been filed along with the memo- 
randum of appeal. 

We may deal shortly with the latter 
contention. There is nothing whatever 
upon the order sheet of the learned Judge 
to indicate the basis of the ground here 
taken. There is nothing in the argument 
before the learned Judge to indicate the 
nature of the defect now urged before U9, 
and it is impossible for this Court to deal 
with a question of laiv the determination 
of which is based upon a question of fact 
which has not been ventilated in the Court 
below. 

With regard to the question, whether an 
under*rat 2 /o^^' bolding can be sold in execu- 
tion of a money decree, it is the univer- 
sally accepted view that an uuder-ruzVfl^ 
has no transferable interest in his bolding 
unless it be definitely proved by custom to 
be transferable. No evidence was offered 
upon this point in the Court below and 
we must, therefore, accept the position 
that this under*raif/att holding is subject 
to the ceneral custom that an uoder*ra>ga^ 
has no transferable interest therein. This 
sppenl is dismissed with costs. 

Mille«, C. j.— I agree. 

Appeal dismissed* 
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BOMBAY HIGH COURT. 

Criminal Appeals Nos. 36 and 37 of 1918. 

July 3, lyi8. 

Present: — Mr. Justice Heaton and 
Mr. Justice Hayward. 

WAMANDINKAR KELEAR and anotheu 

— Accused — Appellants 

versus 

EMPEROR — Respondenp. 

Criminal Procedure Code (Act V of 1598^, s. 476, 
scope of — Jdagistraie making enquiry requinng help 
of Police — Rejerence to District Magistrate^ legality of — 
Delay in instituting proceedings, effect of. 

A case came before an Assistant Collector on 
appeal against the decision of the Revenue Court 
of a mamlatdan the Assistant Collector being sus- 
picious that a forged kahuliyat liad been used by the 
plaintiff, an inamdar, called on him, for an explanation 
which he received along with a report by the 
mamlatdar. The Assistaot Collector then applied 
for the as.sistance of the Criminal Investigation 
Department from the District Magistrate, and a 
full report was submitted to him by the Deputy 
Superintendent of Police. He then referred the 
matter for inquiry to the nearest First Class Magis- 
trate, which resulted in both the j'nnmdar and the 
)nn»/tZatdaj* being committed to the Court of Session 
where they were convicted, the former under sections 
209,471, 219 and 109 of the Penal Code, and the 
latter under sections 466 and 219 of the Code. On 
appeal to the High Court it was objected — (a) that 
oven if the offence was brought under notice in the 
judicial proceedings of the Assistant Collector as 
regards the inamdar, it was not so brought to 
notice as regards the mamlatdar, (6) that the whole 
of the preliminary inquiry should have been made 
by the Assistant Collector who, after his reference 
to the District Magistrate, was functus o^cio and 
consequently his order under section 476 of the 
Criminal Procedure Code was without jurisdiction, 
(c) that there was delay in proceeding under section 
476 and the delay was fatal: 

Held, (1) that under section 476 of the Criminal 
Procedure Code it was the case which was to 
be sent for inquiry to the nearest Magistrate and not 
necessarily all the offenders who might be concerned 
in the commission of the offence, the subsequent 
clause of the section referring only to such offender 
or offenders as might at that time be known and be 
within the grasp of the impiiring officer; Q>. 258, 
col. 2.] 

_ (2) that the reference to the District Magistrate 
did not deprive the A.ssistant Collector of juris- 
diction, as the reference was made merely to that 
officer as the executive controller of the Police and 
not to him in his judicial capacity as the District 
Magistrate; [p. 258, col. 2 ] 

(3) that although it was expedient that speedy 
action should be taken, there was nothing in the 
section itself or in the reasons for its enactment 
to hold that olHcera acting under it were bound to 
make their inquiry in the actual course of the 
judicial proceeding, or so shortly thereafter as to 
make it a continuation of those proceeding’s* the 
section was enacted not with the intcntioji of’ pro- 

17 


tooting offenders against public justice from pro' 
aocutions by the Courts, but to facilitate, wherever 
and whenever those offences might come to notice, 
such prosecutions by Courts, [p. 269, col. 2.] 

Criminal appeals from oonviotions and 
sentenoes passed by the Sessions Jadge, 
Satara. 

Messrs. Binning and N, V, Gokhale, for 
the Mamlatdar. 

Mr. O. S. RaOf for the Inamdar. 

Messrs. Velinkar and S. 8. Patkar, Govern- 
ment Pleader, for the Crown. 

JUDGMENT. 

Hayward, J. — These aretwo appeals against 
oonviotions reoorded at a trial iwith Assessors 
by the Sessions Judge of Satara. One 
appellant is the Inamdar of Patan. The 
other appellant was the Mamlatdar of Patan. 
The Inamdar has been oonvioted of having 
brought a fals) cliim for rent against his 
tenants, certain Cbambbars, in the Revenue 
Court of the Mamlatdar. He has also been oon- 
vioted of having used as genuine a kabuliyat 
whioh had been altered by forgery for the 
purpose of establishing his claim against those 
Cbambhars in the proceedings in the Revenue 
Court. He has also been oonvioted of having 
abetted a corrupt judgment whioh had been 
passed against those Cbambhars by the 
appellant Mamlatdar in that Court. The 
oonvictioDS were concurred in by both the 
Assessors and be was senteooed to oonour- 
rent sentenoes, whioh bad the praotioal effect 
of .ssnding him to prison for Ov© years* 
rigorous imprisonment under sections 209, 
471, 219 and 109 of the Indian Penal Code. 
The appellant Mamlatdar has been oonvioted 
of forgery in that he altered the statement 
as made by the appellant Inamdar on the 
6rst hearing of the revenue case for the 
purpose of supporting the claim based on 
the forged kabuliyat. He has also been 
oonvioted of having delivered a corrupt judg- 
ment against the Cbambhars in those pro- 
oeedings in his Revenue Court. These oon- 
viotions were oonourred in by both the 
Assessors and be was senteooed to oonourrent 
sentences, which had the practical effect of 
sending him to rigorous imprisonment for 

five years urder sections 46o and 219 of the 

Indian PeralCode. 

The appellants raised a preliminary ob- 
jection to the trial %vhioh was, howover, 
overruled by the Se-saions Judge. They 
have repeated that objection here. Their 
objection is based ou theeo facts. The 
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offeuoes whioh bavo bden th© aubjeot of 
trial arose, as has already been iodioated, 
oat of judicial proceedings in the Revenue 
Court of the ^lamlatdar. There was an 
appeal from that decision on the 8fch of 
March 1916 to the Assistant Collector and 
the decision was, owing to suspicions raised 
in bis mind by the condition of the forged 
kahuliyat, reversed by him on the 18th of 
July 1916 as the Appellate Revenue Court, 
The Assistant Collector in conseQuenoe of the 
suspicions so raised proceeded, on the 28th of 
July 1916, to call for the explanation of the 
appellant Inamdar, and, accordingly, on the 
SOth of October 19l6, a report on the 
matter was submitted to him by the ap- 
pellant Mamlatdar. The Assistant Collector 
appears, after consideration of the .explana- 
tion and the report, to have considered the 
matter serious and damanding further and 
closer inquiry. He. accordingly on the 7th 
of March 1917, applied for the assistance 
of the Criminal Investigation Department 
from the District Magistrate. This assistance 
was granted and on the 2nd of July 1917 
a full report was submitted to him by the 
Deputy Superintendent of Police. After 

considering all the matters before him he 
then passed an order referring the matter 
for inquiry to the nearest Pirst Class Ma- 
gistrate under section 476 of the Criminal 
Procedure Code. The result was that the 
appellants were committed to take their 

trial before the Sessions Court of Satara. 

The appellants upon these facts urge in 
support of their objection that even if the 
offence was brought under notice in the 
judicial proceeding of the Assistant 

Collector as regards the appellant Inamdar, 
it was not brought to notice as regards 
the appellant Mamlatdar. It has further 
been urged that the whole of the pre- 
liminary inquiry ought to have been 

made by the Assistant Collector and that 
he was junctus oiUci) after having made his 
reference to the Dietriot Magistrate and had 
no longer any jurisdiction to pass an order 
under section 476 of the Criminal Pro- 
cedure Code. It has also been urged that 
there was delay in proceeding under that 
section and that that delay was fatal to 
his jurisdiction in accordance with certain 
rulings whioh have been quoted before 
us of the Madras and CaloutlalHigh Courts. 



It seems to me, however, that there is 
no substance in any of these arguments* 
It is to be noticed with regard to the 
first argument that what is provided for is 
that after making preliminary inquiry 
into any offence brought to notice, the 
case may be sent for inquiry to 
the nearest Magistrate of the first 
class, that is to say, it is the case whioh 
is to be sent and not necessarily all the 
offenders who may be oonoerned in the 
commission of the offence. The suhsequent 
clause providing the sending of the 
offender in custody is permissive and 
would appear to me to refer only to 
such offender or offenders as might at 
that time be known and be within the grasp 
of the enquiring officer. It seems to mci 
therefore, that no solid objection can be taken 
to the jurisdiction on the ground that the 
oriminalily of the appellant Mamlatdar was 
only discovered afterwards in the ccurse, 
not of the jadioial proceedings in the 
revenue matter, but in the course cf the 
preliminary inquiry into the suspected ori» 
minal offence. 

Nor does there seem to me to be any 
more Bubstance in the eecond argument that 
the whole inquiry should have been mads 
by the Assistant Collector. It is to be 
observed that the preliminary inquiry 
to be made is only such inquiry as may 
be necessary, and it cannot be denied in 
this oaee that some inquiry at least was 
made by the Assistant Collector himself* 
It does not, therefore, appear to me to be 
a defect whioh could deprive him of the 
jurisdiction that he took the precaution of 
making a more careful and deliberate inquiry 
with the assistance of the Ciiminal In* 
vestigatioD Department. It seems to me 
that that was all he did and that hts re- 
ference to the District Magistrate was 
merely to that officer as the executive 
controller of the Police and not to him in 
bis judicial capacity as the District Magis- 
trate. It is difficult in any case to see 
how the reference to the District Magis- 
trate could have deprived the Assistant 
Collector of jurisdiction under section 476 of 
the Criminal Procedure Code. 

With regard to the third argument as 
to delay it has first to be observed that 
there was, as a matter of fact, no undue 


INblAN OASSIS. 


259 


Vol. LI] 


WAMAN DINKAR t>. IMPEROR. 

or unreasonable delay. The Assistant Col- 
leotor B deoision in the revenue prooeedings 
was passed on the ISfch of July 1916 and 
he took aotion within ten days on the 28Dh 
0 Jaly 1916* The rest of the time was 
Oflcapied in the preliminary inquiry and 
it oannot, io my opinion, be said to be 
unreasonable looking to the oomplioated 
nature of the ease which he had before him. 
But this third argument is sopported by 
authority, and that authority requires res- 
peotful oonaideiation. It has been held in 
the ease of Uahimadulla Sahib v. Emperor 
U; that it is essential to the jurisdiction 
conferred by the section that the order 
should be made either at the end of the 
judicial prooeedings or so shortly thereafter 
that it may reasonably be said that tbe 
order is part of those proceedings. It was 
apparently felt that the last sentence re- 
quired some modi6oation to make it clear, 
and it was accordingly held in the later 
case of Aiyakannu tillai v. Emperor (2) that 
the power conferred by the section ought 
to be exercised either in the course of the 
judicial proceeding or at its conclusion or 
so shortly thereafter as to make it really the 
continuation of those judicial proceedings. 
These two decisions were decisions by the Full 
Bench but were not unanimous. They were, 
however, followed by the Calcutta High 
Court in the case of Begu Singh v. 
Emperor (3), in which it was held that 
the power conferred by the section ought 
to be exercised immediately after conclusion 
of the trial. It was followed again in 
another case by the Calcutta High Court 

w 7 * 7 - » Bahadur v. EradaUllah 

Malhck (4), in which it was laid down that 

aotion most be prompt and expeditions in 
order to be within the jurisdiction conferred 
by the section. On the other hand there 
are some obiter diWa of Chandavarkar, J., to 

of re Lakshmidas 

Lain (5) and those dicta were followed 
by the Sessions Judge. It seems to me 


2 298; ^ cf. ® ^ 

Or?Z. J^35‘ ® 'f’’ 


with every respect to the contrary decisions 
of the majority of the learned Judges of 
the Madras and Calcutta High Courts, 
that the dicta of Chandavarbar, J., in this 
matter are correct and that to hold other- 
wise would be to read into the section 
words of limitation which have not been 
placed there by tbe Legislature. It is no 
doubt expedient that aotion under that 
section should be taken with as much 
promptitude as possible. But there does 
not appear to me to be anything in the 
wording of the section or in the reasons 
for its enactment to hold that officers acting 
under it are bound to make their inquiry 
either in the actual course of the judicial 
proceedings or so shortly thereafter as to 
make it really a continuation of those pro- 
ceedings. The section appears to have 
been enacted, not with the intention of pro- 
tecting offenders against public justice 
from prosecutions by the Courts, but on 
tbe contrary to facilitate, wherever and 
whenever those offences might come to 
notice, such prosecutions by the Courts. 

[After discussing evidence His Lordship 
observed as follows : — J 

It seems to me for these reasons that 
the appeals of both the Inamdar and tbe 
Mamlatdar ought, on the charges so far 
discussed, to be dismissed and the convic- 
tions and sentences contirmed. But there 
were other charges against them in respect 
of another tenant named Dnyanu Gopal. 
The appellant Inamdar was acquitted of 
having made a false claim against this 
tenant Dnyanu Gopal but convicted of 
having abetted a corrupt judgment against 
him by the appellant Mamlatdar. The 
appellant Mamiatdar was convicted of 
forgery in altering the statement of this 
tenant Dnyanu Gopal and of having 
delivered a corrupt judgment against him 
in the Mamlatdar’s Revenue Court. The 
Assessors concurred in the acquittal and 
in the convictions but were divided in 
opimon as to the forgery of the statement 
of Dnyanu Gopal. The acquittal was accept- 
ed and sentences concurrent with the rest 
of the sentences were recorded in respect 
of the convictions by the Sessions Judge, 
But it IS difficult, in view of the acquittal 
of tbe appellant Inamdar of having made 
a false claim against this tenant Dnyanu 

Gopal, to support bis conviction for abetting 
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& oorrapt judgment against ibis tenant by 
tbe appellant Alamlatdar. It is similarly 
diffionlt to support tbe oonviotions of forgery 
in respeot of the statement of this tenant 
Dnyann Gopal and of having delivered a 
oorrnpt judgment against him recorded 
against tbe appellant Mamlatdar. It seems 
to me, therefore, that the oonviotions on 
these charges ought to be reversed in the 
oase both of the appellant Inamdar and 
the appellant Mamlatdar. 

Heaton, J.— * * * * 

* * I should liketoaddone word 

about the legal point which was argued. I 
make it very brief, because 1 am glad to think 
that legislation will shortly wipe out tbe 
present sections 195 and 476 of the Criminal 
Procedure Code and in so doing will 
abrogate the medley of conflicting decisions 
which we have on those sections. I cannot, 
after giving tbe matter my best consideration, 
hold that section 476 limits the jurisdio- 
lion of a Court in the manner suggested in 
the Madras and Calcutta oases. There is no 
limitation of jurisdiction in the words of the 
section. The limitation is to be found, if it is 
found at all, by implication. Arguments as to 
implication in a oaso cf this kind are always 
such that some will appeal to one mind, 
some to another. I confess that I myself 
see more force in tbe view taken by the 
two Judges of this Court who have ex- 
pressed themselves than by the Judges of 
the Calcutta and Madras High Courts. 

Then as to the word 'offence in’ section 
476, Of course where you have an offence, 
you must have an offender, though you 
may not know who the offender is. But 
it seems to me that the section not only 
intends to, but is expressly worded so 
that it mny confer on a Court a power to 
inquire into a case and to take action, 
whoever may prove to be the offender, 
although months or even years may elapse 
before it becomes known with any degree 
of certainty who the offenders are. 

I agree to the order proposed by my 
learned brother. 

Cont,iction6 and senfences confirmed. 


PATNA HIGH COURT. 

Criminal Miscellaneods Revision No. 50 

OF 1918. 

January 21, 1919, 

Present: — Mr. Justice Mulliok, 

DOHRA AHIR and another — Petitioners 

versus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of \8dSj,s. MO — 
Notice omitting to specify nature of evidence— 
Cross-examination of witnesses — Accused taken by 
surprise. 

Whore in a notice to an accused person under 
section HO of the Criminal Procedure Code it is not 
possible to give detailed information as to the 
nature of the evidence which the proscention 
intend to adduce at the trial, the omission to give 
such details is not an irregularity sufficient to 
vitiate the proceedings. If the evidence takes the 
accused by surprise, he lias a right to ask the 
Magistr.ate for siitticicnt time, after the evidence has 
been disclosed to commence his cross-o.xamination. 
But where cross-examination is indulged in at great 
length and u large number of witnesses is cross- 
examined, the accused cannot object that ho was 
taken by surprise, [p. 2GI, col. 1.] 

CrimiDal revistoo against the order of 
the Sub-Divisional Officer, Shahabad, dated 
tbe 30th July 1918, drawing up prooeedings 
under seotion 110, Criminal Prooedure Code. 

Mr. R. L. Duitf for the Petitioners. 

The Assistant Government Advooate, for 
the Crown. 

JUDGMENT.— This is an applioation 
rslating to a proceeding under seotion 110, 
Criminal Procedure Code, against 11 persons. 
The petitioners before me are two, Dbora 
Ahir and Rupdbari Ahir. They attaok the 
proceeding on the ground that tbe notice 
issued upon them is indeHnita and does 
not comply with the provisions of seotion 
110, Criminal Prooedure Code. It is omtend- 
ed by Mr. R. L. Dutt, who appears on 
behalf of the petitioners, that it was the 
duty of the Magistrate to detail in the 
notice each of tbe partionlar offences in 
respect of which the petitioners were 
suspeotei and he relies upon the oase of 
Kripasindhu Naiko y. Hartkrishna ^aiko (1) 
in support of bis contention. Now tbe 
notice charges tbe petitioners with bavioH 
been habitual robbers, reoeivera of stolen 
properties, habitually practising theft, and 
habitually committing offences involving a 
breach of the peaoe; in my opinion it is not 

(1) 47 Iml. Cas. 277; (1918) M. W. N. 751} 8 L.W. 
461; lU Cr. L. J. 005. 
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poiaible in respeot of obarges auoh aa tboBe to 
give detailed information as to the nature of 
the evidence which the prosecution intend 
to adduce at the trial. If the evidence takes 
the petitioners by surprise, then clearly the 
petitioners have a right to ask the Magis- 
trate for sufficient time, after the evidence 
has been disclosed, to commence their 
cross-examination. In the present case I 
find that no application for time was made, 
but on the contrary the Mukhtar of the 
petitioners entered into cross-examination at 
great length and actually cross examined 
40 witnesses before the present application 
for revision was made. Therefore, the objeo- 
tion that the petitioners were taken by 

surprise does not appear to me to be well- 
founded. 

Then it is contended that in the notice 
there was no mention of the charge that the 
petitioners were of a desperate and danger- 
ous character. Now it appears that after 
the first witness for the prosecution had 
been examined, a witness was called for the 
prosecution who stated that there was 
material in the Police report for a charge 
under this head. It is not known whether 
the trying Magistrate intends to proceed 
against the petitioners under clause (/), sec- 
tion 110, Criminal Procedure Code, and till 
an order under this clause is made, it is not 
open to the petitioners to take the objection 
that a joint trial in respect of a charge under 
this head is illegal; it may be that the 
Magiatrate is proceeding only in respeot of 
those clauses which permit a joint trial of 
several accused; therefore, it appears to me 
that there is no error of jurisdiction. Ti e 
proceeding having been regularly instituted, 
the question is, whether the Trying Magis- 
trate has shown bias against the petitioners 
so as to render himself incompetent to proceed 
with the trial. Now an affiiavit has been 
hied by the petitioners charging the Magistrate 
with having illegally stopped cross-examina- 
tiou. It is said that the Mukhtar for the 
petitioners was obliged to retire from the 
case because the Magistrate declined to 
allow him to cross examine. The Magis- 
trate’s reply to the affiiavit has been sub- 
raitted to ns by the District Magistrate. 

u- appaar from that reply, 

which I accept as true and correct, that 
the Magistrate has bean geilty of any 
aisplay of animus against the accused. He 


ciutioned the Mukhtar at the beginning of 
the trial agaiuat irrelevant cross examina* 
tion. The Mukhtar declined to go on with 
fhe case and the Magistrate persuaded 
him to reconsider his decision and to 
proceed. At a later stage again the 
Mukhtar committed the same offence and 
upon the Magistrate’s declining to permit 
irrelevant cross examination the Mukhtar 
withdrew from the case. 

It is contended by Mr. R, L. Dutt that 
the Magistrate has declined to record 
material questions and material answers. It 
is impossible for me to judge upon this 
point, but from the report of the Magistrate 
this doss not appear to be a correct state- 
ment of fact. If the Magistrate baa 
irregularly shut out cross-examination, [ 
understand that the petitioners have already 
placed upon the record several petitions 
detailing particular questions which he 
has declined to allow, and in the event 
of the petitioners being bound down, they 
will have an opportunity of moving the 
District Magistrate under section 125, Crimi- 
nal Procedure Coda, and showing him 
the irregularity in the proceedings of the 
trial Court. Bat at the present stage 
I am quite unable to accede to the 
prayer that I should intervene and hold 
that there has been in fact such an 
irregularity in procedure that the case 
mast be transferred from the file of the 

trying Magistrate to that of some other 
Magistrate. 

The learned Vakil for the petitioners 
has also drawn attention to an incident 
which occurred in Court between the 
Mukhtar and the Court Sub- Inspector in 
respect of a note -book. He states that 
this book contained Police pxper.^, and that 
he asked the Court to examine thi.s book 
in oenneotion with the trial. There is no- 
thing whatsoever to show that this book 
contained Police papers, and the learned 
Vakil was unable to make a definite reply 
when 1 asked him whether or not he knew 
as a fact that there were Polios papers in 
that book. U does not appear that the 
Magistrate has been guilty of any irregu- 
lirityin this matter. 

I hava to ob^erpa iu conclusion that 
even in this Court the petitioner’s Vakil 
has not hesitated to oritioiss adversely the 
imopopsr conduct of the trying Magistrate. 
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He has not hesitated to state in open 
Coart before me that the Magistrate ie 
under the thumb of the Polioe. Now this 
observation has been made without any 
foundation whatsoever, and 1 did not 
expeot it from a senior lawyer of the 
standing of the learned Vakil. 

The application is dismissed. 

Applicaiion dismissed. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 262 

OF 1918. 

September 25, 1918. 

Present: — Mr. Josfcioe Heaton and Mr. 

Justice Hayward. 

The QODHRA MUNICIPALITY— 

Applicant 

versus 

HARILAL LaLLUBHAI SONI— 

Opponent. 

Bombay District Act (III of 1900, 

s. 9(3 — Permission to biiild—'J'unc-h'mit^ power of 
hfunicipulity to impose. 

Accused obtained permission fionj the complainant 
M iinicipalily to re-build bis house. The permission 
purpiirted to be limited in effect to six months. The 
accused was found building bis liou^c tlirce years 
after tbo date of the pcnnissioii; 

Ilel'l, that there being no proof that the work was 
not begun within six months from the date of the 
permission, the accused was not guilty of any offence, 
[p :(3:b col 1.] 

Per i/M/on, J.— A Municipality has power to say 
that a w'ork to which it gives ))erniission under 
section M5 of tlio lionibay District Municipalities 
Act shall be begun within a certain time, but it is 
doubtful wlieDier it bus pow'cr to say that a work 
must be liuished within a given timo [p. 263. col. 1.] 
Uayivard, .f — A lirnc-limit was not contemp- 
lated by the Legislature in enacting section 96 of the 
IJombay District M unicipalities Act, and, therefore, 
smdialimit contained in a permission to build is 
ultra tires, fp. 203, col. 2.} 

Ciirainal application for revision againsfc 
an order of acquittal pavssed by the Benoh 
of the Magistrates at Godhra. 

FACTS of the case appear from the 
following order delivered on lat August 1918 
by Heaton and Hayward, JJ. 

Heaton, J. — We have deoided to grant 
a Rule in this ease, hut as it is most 
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unusual in this Court to grant a Bale in 
the ease of a revisional application against 
an aoquittal, I will state briefly the reasons 
which have induoed me to assent to the 
issue of the Rule. 

The aooused in this case was tried for 
disobeying the law as oontained in a seotion 
of the Bombay District Munioipalities Act 
in that he built a house without permission 
from the Munioipality. He pleaded that 
he had in fa^t obtained the permission of 
the Munioipality. But it appears from 
the judgment of the lower Court that 
this permission was limited to building 
within a oertain time, and thereupon a 
point of law was raised whether the 
Munioipality bad not power to impose 
suob a time-limit. If it had the power, 
then on the judgment of the Magistrates 
the man ought to be oonvioted. If the 
Munioipality had not the power, be was 
rightly acquitted. Whether or not the 
decision of the Magistrates was erroneous is, 
of oourse, a matter as to which ooe cannot 
express any opinion without bearing both 
sides argued. But it is olear on the faoe of 
the judgment that tbe Magistrates have 
proDOunoed on what may prove to be a 
difficult and is oertaioly a very important 
point of law; important beoause it affects 
probably every Munioipality in tbe Presidency 
and also beoause it may affeot a very 
large number of bouse holders in Municipal 
Districts. There is no question of evidence 
in tbe case. Our decision, whatever it may 
be, will not in any way be governed by a 
qaestioD of evidence or by a consideration 
whether evidence has been rightly or 
wrongly appreciated. The matter involves 
this important point of law and this 
only. 

Therefore it is (hat I assent to tbe 
issoe of a Rule to show cause why the 
order of acquittal passed by the Magistrates 
should not be set aside and tbe Magistrates 
be directed to dispose of tbe case according 
to law. 

Hay\V 4RD, J —I concur. I think the Role 
ought to be issued on tbe principles laid down 
in the case of Fdredoon Oowjs.i Parbhu, In re 
( 1 ). 

Mp. 0. N. Tkikor, for the Applicant. 

(1) 40 Ilia. Ciis. 310j 19 R un. L. R. 35t; 18 Or, h. 

J, (jOSj 41 R. LOO. 
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Mr, K, M, Munshi (with him Mr. M, H, 
for the Opponent. 

JUDGMENT. 

Heaton, J. — In this ease, my learned 
oolleagne and myself are both agreed that 
a case is not made out for interfering 
with the order of acquittal. For myself I 
will express my opinion but X do not 
propose to give detailed reasons for it, as 
I think that the point disonssed, should 
it arise again, will have to be decided by 
a more deBnite consensus of opinion. I am 
disposed to think that the Municipality 
has power to say that a work to which 
it gives permission under section 96 of the 
Bombay District Municipalities Act (Bom* 
hay Act III of 1901) shall be begun 
within a certain time. But I am doubtful 
whether the Municipality has power to say 
that a work must bo Hnished within a 
given time. It is not proved in this case 
that the work was not begun within the 
time stated. It follows, therefore, that, in 
my opinion, the order of acquittal was 
correct. I would discharge the Rule. 

Hayward, J,— The accused obtained per- 
mission to re build his house on the 22nd 
October 1915. This permission purported 
to be limited in effect to six months. It 
was granted by the Godhra Municipality, 
It appeared that he was re-building his 
house a considerable time after the lapse 
of the period limited, viz., on the 3rd 
January 1918. He was accordingly prosecut- 
ed for re-building without permission, but 
he was acquitted on the ground that the 
limitation of the period was illegal by the 
Bench of Honorary Magistratee, Godhra. 

1 he substantial question before us is, 
whether the period of limitation was legally 
imposed by the Godhra Municipality under 
section 96 cf the Bombay District Munici- 
palities Act (Bom. Act HI of 1901). 

Now it was held that such limitation 
was illegal in the case of Empress 

V. Tkakordas (2) under section 33 of the 
old Municipal Act (Bom. Act VI of 1873). 

It has, however, been contended that that 
ruling should not be applied here because 
of the words the Municipality may issue 
such order as they thiuk proper with re- 
fereuoe to the work proposed and etc.” 
in clause 2 of seDtion 96 of the Bombay 

(2) (1893) Rat. Unrep. Cr. C. G8-1, 


District Municipalities Act HI of 1901. 
It might, of course, be held that the im- 
position of a period of limitation would 
literally fall within these words; but it 
would appear to me, after reading the 
whole section with its many clauses, sub- 
clauses and sub paragraphs, that such a 
power was not contemplated. The main 
object apparently was to secure that there 
should be a speedy decision as to the con- 
ditions under which re-building should be 
allowed in order to interfere as little as 
possible with the vested rights of owners. 
It was similarly held that no variation 
could subsequently be made in the eondi. 
tions granted by Sir Stanley Batchelor in 
the case of Kareem Ranjan v. Emperor (3). 
It would, at (he same time, be too much 
in my opinion to say that there could 
arise no oiroumsfanoes whatever, under 
which a permission once granted might 
not reasonably be held to have lapsed but 
if express power to impose limitation by 
time should be thought necessary, that 
would, in my opinion, be a matter for express 
enactment by the Legislature. 

We ought, therefore, in this view to 
hold that the Bench of Magistrates rightly 
disregarded the time limitation contained 
in the permission to re build as ultra i ires 
and a limitation not contemplated by the 
Legislature in enacting in its present form 
section 96 of the Bombay District Munici- 
pal ties Act HI of 1901. 


(3) .33 Uu \. Cas. 29^j 10 Bom. 
J. 458, 


Rule discharged. 
b. U. G’l; IS Cr. L. 


PATNA HIGH COUIiT. 
CaiMiMAL Appeal No. 22 ok 1919. 
March 25, 1919. 

Present:— 'Mv. Justice Mulliok and .Mr. 
Justice Jwala Prasad. 

AMRIT SOXAR — Acccsed — Appbllani' 


versus 

EMPEROR— Opposite Partf. 

Penal Code Xf.V of 18GO), .sy. 23.-5 

Counterfeit eoin>-, j>}.<ses:iioN J,u'ut 

Coin.^ fouiyl in vera>, Lih of ,;i„t h-u,<r —Pre.o,,,, nfi.,,, 
— of * 
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In order that coins may be counterfeit, it is not 
essentia! that tliey should exactly resemble genuine 
coins, or that they should be of silver and not of 
some other inferior metal. It is sufficient if they 
are of the samo size as the King’s coins and boar the 
imitation of the Crown and surrounding decorations 
as are found in a genuine coin. [p. 265, col. 2, p. 266 
col. l.J * 

Some counterfeit coins and a mould for counter- 
feiting were found buried under the floor of the 
verandah of a house occupied hy a Hindu joint 
family and the futlier as tlie licad and managin'' 
member of the family was convicted of beinjf in 
posse.ssion of the articles found. It appeared^that 
the verandah was used hy the son of the accused 
as a shop, while the father looked after cultiva. 
tiou, and, excepting the discovery of tlie articles, 
there was no evidence to account for their presence* 
or of the accused liaving been scon in possession of 
counterfeit coins or instruments for coinin'', or 
that he had ever used the verandah or carried’ on 
business in the shop: 

Held, that, in the circumstances, the presumption 
that the managing member of a Hindu family 
must be held to bo in possession of articles found 
in the family dwelling-house could not ho used 
against the accused, because (u) although as head 
of the family he was supposed to have control over 
the house, it was impossible for him to know of 
tiny things j)Iaced by a junior member of the 
family in a place which was not shown to have 
been under !iis direct control, and (6) the evidence did 
not exclude tlie possibility of the articles having 
been surreptitiously introduced by a stranger, fn. 
267, cols. 1 & 2 ] ” 

Criminal appeal against the order of the 
Sessions Judge, Bhagalpur, dated the ISfch 
Deoember j 918, oonvioting the aoouaed under 
seotions 235, 243, Indian Penal Code, disagree* 
ing with both assessors. 


FACTS of the oase are fully set out in 
the judgment of Mr. Justice Jwala Prasad. 

Mr, Khurshed Jiusnain, for the Appel* 
lant. — The shop room being open on 
two sides, it vfould not be difficult 
for an enemy to put the moulds in that 

place. There is evidence of enmity which 
cannot bo discarded. The possession 

must bo exclusive in order to saddle me 
with criminal liability. Reads Best on 

Fvidonoe and Gour’e Commentary on the 
Indian Penal Code; quotes Baman 

V. Emperor (l) and relies on the 
obsetVHlion of Bitty, J., in Emperor v. Hart 
Manirayn Sonar (2). 

The coins in this oase are not counter* 
feit coiri.y. And tliere is ro offence in 
keeping them than otherwise it would be 
ari ollonco to have chocolate rupees, or 


(1) 1 I’. R. jUO.'t f^r.: 4? P. L. R. 1003. 

(2) 0 Rum. L. U, bh7| I Cr. 1. J. £60. 
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impression of rupees on other kinds of 
sweets which are daily sold in the market. 

Mr, Manohar Lall, Assistant Government 
Adveoate, for the Crown. — The leading care 
on the question of possession, the case of 
joint family, is Jagjihan Qhose v. Emperor (H); 
see also Queen-Empress v. Sangam Lai (4), 
Etng-Emperor v. AH Husain (5) and Emperor 
V. BudhLal (6). The evidence is that father 
and son both work in the shop as gold- 
smiths, therefore, prima facie the possession 
of the articles found in the shop, verandah 
would bo that of the father and he must 
be presumed to be aware of tbeir existence. 
The onus is on the accused to show that 
he knew nothing about it, but the accused 
deny that the articles were found there. 
The shop room is no doubt open, but the 
articles were found 18 inches deep in the 
floor and it is not possible for an outsider 
to put the moulds at such a depth without 
being detected either by the owners and 
occupants of the bouse or by close neigh- 
bours. 

The evidence of enmity is not strong, 
The moulds show the impression of the 
coins found in them, The coins found are 
fair imitations of genuine coins, are much 
below weight and have not the ring of 
the genuine coin. Therefore, they are, 
undoubtedly, counterfeit and the moulds, 
being kept in the oases held together by 
iron springs of a crude character, were 
evidently used for preparing the counterfeit 
coins. 

JUDGMBNT. 

JwALA pHASAD, J. — The appellant Amrit 
Sonar has been convicted by the Sessions 
Judge of Bhagalpur on charges under sec* 
tion 235, Indian Penal Code, of being in 
possession of certain instruments, to wit, 
moulds for the purpose of using the same 
for counterfeiting King’s coins and under 
section 243, Indian Penal Code, of being 
fraudulently in possession of King’s noins, 
namely, two whole rupees and one 1 anna 
piece, having known at the time when be 
became possessed of them that they were 
counterfeit. 


(3)2 lad. Cas, GSlj 13 C. \V. 861; 9 C. U J. 66“’; 

10 Cr L.J. 12r>. 

14) 15 A. 129; A. W. N. (1893) 4S; 7 Ind. Dec. 
(n. 8 ) 800. 

(5» 23 A. 306; A, W. N. (1901) 103. 

(0) 29 A. GOSj A. \y, N. (J9()7) 187; 0 Or. U J. 28. 
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The facts are simple. Oa receipt of cer. 

tain iDformation the Sub-Inspector of Partap- 

gaoj Police Station came to the village 
of the accused with two Dafadars and 
two constables, on the evening of the 23rd 
August, and stayed that night at the 
Gola of one Khair Singh (P. W. No. 4). 
He gave confidential instructions to the 
Defadars to watch the house of the accused 
at night. The next morning, the 24th 
August, he directed one Ganga Prasad, Dafa- 
dar of the village, and the Ohoukidars to 
surround the house, and made a search of 
the house of the accused in the presence 
of some witnesses of the village, namely. 
Khair Singh (P. W. No. 4\ Bheju Labh and 
Rap Lai Singh. Nothing suspicions was 
found in the portion of the house intended 
for the residence of the accused and his 
family. The Sub-Inspector then dug the 
floor of an open verandah and found a 
small piece of dirty cloth buried under- 
neath the floor. In the cloth there were 
two moulds, Exhibits 1 and 2, each contain- 
ing a coin— one a counterfeit rupee, Exhibit 
1(a). and the other a counterfeit one anna, 
Exhibit 2 (a), a third counterfeit rupee. Ex- 
hibit 3. was also found in the cloth. The 
cloth was buried about one cubit deep. 
There were other instruments found buried 
in another spot in this verandah, namely, 
a hammer and a crucible, Exhibit 4. The 
two places were near each other. 

Upon the above facts the appellant Amrit 
Sonar and his son Kapur Chand Sonar 
were committed to the Court of Session, 
The appellant is aged 50 years and his son 
ig aged 38 years. The trial was conducted 
witn the aid of two assessors who returned 
a verdict of not guilty, being of opinion 
that the oounteifeit coins and the moulds 
were placed in the accused’s shop by some 
one else. Accepting the verdict of the 
assessors the learned Sessions Judge acquit- 
ted Kapur Chand Sonar, whereas disagreeirg 
with them convicted the father Amrit Sonar, 
appellant, and sentenced him to two years’ 
rifforous imprisonment under each count, 
the sentences to run oonourrenlly. For the 
conviction of the appellant the learnsd 
Sessions Judge recorded the following find- 

“There is nothing in the trial in this 
Cco’t to suggest how aud when the articles 
could have been placed under the shop floor 


by others than the accused themselves, or 
by one of them. The moulds are instru- 
ments for counterfeiting coins and were 
found in possession of the accused, who, 

I think, should be held to be equally 
guilty. The coins are counterfeit King’s 
coin and anyone must have known when 
he became possessed of them that they 
were counterfeit. Their possession was 
fraudulent. If the possession of the son 
Kapur Chand be considered distinct from 
the possession of bis father Amrit, he 
should be given the benefit of the doubt. 
It is stated by one witness that the father 
looks after the cultivation and the son 
works in the shop, but the evidence on the 
whole is that both work in the shop and 
this is probably the truth. Prima faciet the 
possession of articles found in the shop 
would be that of the father, and I do 
nob consider from Ihe circumstanoes he 
was not aware of their existence, The son 
in the absence of any special proof may be 
exonerated.” 

The finding of the Sessions Judge that 
the coins are counterfeit and that the moulds 
were used for preparing counterfeit coins 
may be accepted, Prosecution witness No. 
5, Bhado Mandal, Potedar of the Bbagal- 
pur Treasury, whose duty is to search for 
counterfeit coins, says that the said 
coins are conterfeit and that the rupees 
are not of silver and are below weight and 
that they appear to be of lead, and that 
the one anna piece also appears to be of 
lead. 

The coins and the moulds were called 
for and produced in this Court for inspeo* 
tion. The inspection hag confirmed the view 
taken by the leitrned Sessions Judge, which 
is also supported by the evidence on the 
record. It is not essential for coins to 
be counterfeit that they should be exact 
resemblance of genuine coins. It is sufficient 
that they are such as to cause deception 
and may be passed for genuine coins within 
the definition < £ counterfeit under section 
23, Indian Penal Code: Pirbhu v. Queen- 
Empress (7) and Public Prosecutor v. Kona 
Thirumala Ueddt (8) It is also immaterial that 
they are not of silver but are of some 
other inferior metal. The coins bear the 

(7) 4 V. 11. 1899 Cr. 

(8) 1 Weir 219. 
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impressioD of 1906 and are oE the same 
eize as the King’s ooics and bear the 
imitations of the Crown and the surround- 
ing decorations as are to be found in a 
genuine coin. The moulds are also ap- 
parently capable of turning out the oounter* 
feit coins. One of the rupees and the 
one anna piece were actually found in the 
moulds held together by iron springs. 
There can, therefore, be hardly any doubt 
that the coins in question are counterfeit 
and that the moulds were used for pre- 
paring the counterfeit coins. There 
can also be no doubt as to the articles 
haying been found by tbe Sub-Inspector 
at the search under tbe floor in the verandah. 

The only question, therefore, to be de- 
cided in this case is whether upon the 
above finding the accused can he said to 
he in possession of the said counterfeit 
coins and the moulds. In order to de- 
termine this point, it is necessary in the 
first instance to consider the position of 
the verandah in which the said articles 
were found. Tbe verandah is separate 
from but close to the residential huts of 
tbe accused and bis family. No plan of 
the verandah and (be house containing the 
huts has been placed on the record. It may, 
however, he gathered from the evidence cf ihe 
Sub-Inspector, P. VV. No. 1 (bat (be verandah 
is in the bazar and it face^ sooth and a 
part of it is closed on that side with a 
mat two cubits high nearly reaching the 
eaves. There is a village path cutside. 
There is a read on the west. P, W. No. 2 
says that tbe verandah is 15 to 20 cubits 
long and that it is an open ore. Tbe hat of 
the bazar is a few paces off from it. The 
inner apartments are enclosed. The verandah 
in queatioD is used as a shop for tbe pur- 
poses of carrying on goldsmith’s busineae. 

Excepting the discovery of the articles 
buried under the floor of the verandah which 
was used as a shop, there is no evidence as 
to how the articles came to be there, or of 
the accused having been seen in possession 
of any counterfeit coin or instrument for 
counterfeiting coin. There is also no evidence 
on the record of the accused having ever 
been seen using the verandah, or carrying 
on any business in the shop. The hub-ins- 
peotor got certain information which led 
him to make the search in question. The 
informant might have probably given some 


information upon this point, bat he has not 
been examined. Of course the Sub-Inspec- 
tor was not bound to examine him. The 
village people who are supposed to be the 
neighbours have not said anything in their 
evidence as to whether the accused was seen 
working in tbe shop, or was ever in con- 
trol or possession of tbe articles in ques- 
tion. The statement of prosecution witness 
No. 3, Bhai Lai, that the accused (meaoing 
both the accused and bis son) are goldsmiths 
and work in the same shop as being father 
and SOD, as well as the statement of prose- 
cution witness No. 4, Kbair Singh, that the 
accused are goldsmiths and have a shop, are 
too vague to prove that the accused was in 
actual possession of the shop or carried on 
business there. The learned Sessiooa Judge 
himself does not deflnitely hold that the ac- 
cused was in direct possession of the shop. 
He simply says that '*the evidence on the 
whole is that both work in the shop and this 
is probably the truth.” On the other hand 
witnefs No. 6 for tbe prosecution, Ham Lai 
SaIiq, h^s deflnitely stated that Kapur Chand, 
the son tf (he appellant, works in the shop 
and that the appellant looks after tbe cal- 
tivation and that (he appellant has 3^ biffhait 
of cultivation besides oatde. Tbe learned 
SessioDS Judge has simply stated this evidence 
but has not clearly rejected it, nor has he 
given any reason for not eooepting it. Kapur 
Chand, son of the accused, is an elderly 
person, te:i?g 38 years of age, and it is not 
unreasonable or unusual that he should have 
been in exclusive charge of the shop, parti- 
cularly when the cultivation of the aoensed 
is an extensive one, consisting of 32 btffhas 
of land. Except the evidence of P, W. No, 
6, which I have no reason to discard, the 
shop must be held to be in exclusive posses- 
sion and control of the eon of the aooneed 
and that it has not been proved (hat the ac- 
cused had anything to do with the shop. 
The learned Sessions Judge himself has held 
the appellant responsible for the articles in 
question only upon the presumption that 
pritna Jacie the possession of the articles 
found in the shop would be that of the 
father.” The observation of their Lordships 
of the Allahabad High Court in the case of 
Q»een- impress V, Sargam Lai (4) may pos- 
sibiy lend support to the view that presump- 
tion as to pOBsea.sion and control of articles 

found in a house may be made a8fft»nst 
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the house-master. Their Lordships, how- 
ever, declined to lay down an inflexible 

rule, as is clear from the following oheerva- 

tion:— 'We do not lay down as an invari- 
able rule that where weapons are found m 
a house occupied by a Hindu joint fanuly 
living jointly, possession is necessarily that 
of the managing member, and the managing 
member only; but we do lay down that in 
all oases where it is sought to establish 
that possession and control are with some 
member of the family other than the manag- 
ing member, there must be good and clear 
evidence cf the fact before we can. in an 
act of this kind, arrive at such a conclusion. 
The act is one highly penal and one which 
must be strictly construed.” Vide also 
Jcgjihan Qhose v. Emperor (3). In the 
Allahabad case the conviction of bangam 
Lai being in possession of arms without 
license was set aside, inasmuch as the room 
in which the almirah containing the arms was 
placed was in the occupation of the accused 
and RamChand, the managing headman of the 
family, where other persons also had access. 
There were in the room a masnad and 
other pieces of furniture which showed 
that the managing member Ram Ohand 
was in the habit of using that room. In 
the case before us nothing was founi 
in the shop to indicate that the accused 
Amrit Lai, father cf accused No. 2, was 
also using the shop, rather the positive 
evidence is that the appellant’s sen, 
Kapur Chand, used to woik in the shop. 
The presumption that a managing member 
must be held to be in possession of the 
house is rebutted in the present ease. It 
depends on the oiroumstance of each case. 
Where the articles found are large proper- 
ties and placed in a conspicuous place to 
which the managing member may have access 
and over which he could exercise control and 
which could not be overlooked by him, 
the pre.snmplion against the man.aging 
member may fairly be made, as observed 
by Betty, J., in Emperor v, Bari Manx- 
ram Sovar (2). But in a case where 
the articles are small ones, like those 
in the present case, the presumption cannot 
be properly raised. Although the managing 
member as the bead of the family is 
supposed to have control over the house, 
it is impossible for him to know of liny 
things placed by a junior member in a 


place which is not shown to have been in 
direct control of the managing member. 
The case of Emperor v. Hart Mantram 
Sotiar (2) appears to be similar to the 
present case, and the evidence in that case 
also appears more or less to he like what 
we have got in the present oaFe, The 
learned Judges Betty and Aston in 
that case, while not agreeing as to the 
legal connotation of the word ‘possesBion’ in 
seolions 235 and 243, Indian Penal Code, 
held that the evidence was not sufficient 
to bring home the guilt to the accused, 
and set aside the conviction. Aston, J., 
at page 897, observed: “The evidence cannot 
be said to exclude the possibility of the 
articles having been surreptitiously intro- 
duced by a stranger.” This remark appears 
exactly to apply to the present case. 

In the case of Nga San Nyein v. Emperor 
(0), where the articles were found in the 
eaves of the kitchen and the side wall 
of the main building and there was some 
enmity, it was held that it was not 
improbable that the mouHs were planted 
out of revenge and the accused knew 
nothing abDut them. In the present case 
there is equal, if not greater, reason to 
raise a suspicion that the articles found in 
the shop were planted there by some 
enemies of the accused. It is admitted by 
the witussses for the prosecution, P. W, No, 4 
Kbair Singh and P. W. ^o. 6 Ram Lai, that 
the accused was on bad terms with certain 
persons in the village, notably Ram Prasad 
and Ganga Prasad Dafadar, who was 
deputed by the Sub-Inspector to watch 
the house the night before the search and 
also to surround it at the time of the 
aearoh. The verandah is an open one with 
village path to the south of it and a 
road to the we‘t, and does not open into the 
inner apartments of the accused which are 
enclosed. It would not have been difficult 
for anybody to plant the articles in the 
shop without the knowledge of the accused 
or his SOD. 

The evidence in the present case also 
shows that the moulds were rusty and, 
therefore, were not in use recently. This 
would show that some rusty old moulds 
with the counterfeit coins were newly 
buried in the aooused’a shop, as is obvious 


(0) 28 Iml. Cas. 152; & Bur. L. T. 131; 16 Cr. h. J. 
204. 
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from the earth being loose at the plaoes 
where the artioles ware found. This 
enhanoes the suspicion as to the articles 
having been buried by somebody other 
than the accused or his eon. The asses- 
sors have taken this view and there is no 
reason why the finding of the assessors 
should not be accepted. 

In the oircumstanoes of the present 
case I am not prepared to hold that 
the appellant Amrit Sunar had possession 
of the articles or had control over them 
or that he had any knowlelge that the 
articles were buried in the shop. 

I would, therefore, set aside the oonviotion 
and acquit the accused. The conviction 
is accordingly set aside and the accused 
discharged from his bail, 

Mollick, J. — Although the case is one of 
great suspicion, 1 agree that it has not been 
established beyond all doubt that the 
articles in question could not have been 
put at the place where they were found 
by some person other than the aooussl. 

I agree, therefore, that the appellant 
should be acquitted. 

Goniiciion set aside. 


PATNA HIGH COURT. 

ChiMiNAL Revision No. 78 of 1919. 

April 7, 1919. 

Present : — Mr. Justice Das. 

THAKUR SINGH and others — Accused — ■ 

Petitioners 

versus 

E M PE RO R — Opposite Pari y. 

Criminal Procedure Code {Act V of 1808), s. 367— 
Judgment, contents of — Failure to comply uj7/i pro. 
visions of section, effect oj. 

An acctisod per»on h entitled to have an indopond- 
fLt judgnieut of the trying Court, and inch judg. 
iiieiit must bo prepared in uouordanco with, and 
contain the particulars required by, section 367 of 
tho Criminal Procedure Code, otherwise it is no 
judgment at all. [p. 200, col. I,] 

Where a Soconri Class Deputy Magistrate, thinking 
tliaia severer punishment should be inflicted on 
ilio accused tfian what he >vus authorised to award 
unih?r the Co«le, recorded his full opinion and 
forwardvd t he pruceodings under section 349 to the 


Sub-Divisional Magistrate, and the latter 
convicted tho accused and wrote the fol- 
lowing judgment, “I have perueod this judgment, 
I agree with tho findings arrived at by tho learned 
trying ifagistrate and convict all tho eleven accused 
persons for being members of an unlawful assembly 
with tho common object of committing theft as 
stated in the charge”: 

i/cld, that upon the tost laid down by section 367 
of the Criminal Procedure Code this was uot a 
judgment at all. [p. 269, col. 1.] 

Criminal revision against the order of 
the Sessions Judge, Gaya, dated the IGth 
Maroh 1919, dismissing the appeal of the 
petitionets against their oonviotion and 
sentence by the Sub-Divisional Magistrate, 
1st Class, Aurangabad, dated the 17th Feb- 
ruary 1919. 

FACTS appear from the judgment, 

Mr. A Majid (with him Mr. Jitendranalh 
Sen Gupta), for the Petitioners argued that the 
judgment of the Sub-Divisional Magistrate 
was no judgment at all under seotion 367, 
Criminal Prooedure Code. The Sub-Divisional 

Officer simply adopted the finding of the trying 
Court, be did not even suggest that be 
had read the evidenoeand weighed it. 

Mr. Manohar Lall (Assistant Government 
Advocate), for the Crown.^The trying Magis- 
trate has written a long and exhaustive 
opinion. The Sub Divisional Magistrate, to 
whom the trying Court submitted the pro- 
oeedinKS, adopted bis findings. The order 
of the Snb-Divisional Magistrate ought to 
be read along with the fully considered 
opinion of the trying Court. The Sub- 
Divisional Magistrate was certainly in fault 
in not recording a .iudgment as required by 
seotion 367, but the accused have not been 
prejudiced at all, inasmuch as the learned 
Sessions Judge has himself recorded an 
elaborate judgment in which he has consider- 
ed all the points in the case. Therefore the 
irregularity is amply cured by seotion 537, 
Criminal Prooedure Code, 

JUDGMENT, — The petitioners were tried 
before a Deputy Magistrate having 2nd Class 
powers, under sections 14i and 379 of the 
Indian Penal Code. The learned Deputy 
Magistrate thought that a severe punishment 
should he inflicted ontbe petitioners than what 
he was entitled to inflict under the Code* 
In this view he recorded a very full 
c^pinion srd under seotion 349 of the Code 
of Criminal Prooedure be submitted bis 
proceedings to the Sub-pivieional Magis* 
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trate to whom be was enbordicate. The Sab> 
Divisional Magistrate in his judgment says 
only this: I agree with the findings arrived 
at by the learned trying Magistrate and 
oonviot all the 11 aoonsed persons for 
being members of an nnlawfal assembly 
with the common object of committing 
theft as stated in the charge.” It is 
argned before me that this is not a judg* 
ment at all. 1 agree with this contention. 
Section 367 of the Code of Criminal Pro- 
oednre says what a judgment is, and it is 
quite clear to me that if the test laid 
down by section 367 is to be applied, the judg- 
ment of the Sub'Divisional Magistrate is not 
a judgment at all. The matter came up before 
the Sessions Judge of Gaya. He agreed 
with the contention that the judgment of 
the Sub- Divisional Magistrate was not a 
judgment at all, but be thought that the 
accused were not prejudiced and he, therefore, 
refused to interfere. In my opinion the 
petitioners were entitled to have the in- 
dependent judgment of the Sub-Divisional 
Magistrate and I, therefore, remand the case 
to the Sub-Divisional Magistrate of 
Aurangabad for dipposal according to law. 
The Sub-Divisional Magistrate will hear the 
parties before he proceeds to write out a 
judgment in the case. 

The petitioners will remain on the present 
bail until they furnish fresh bail to the 
satisfaction of the District Magistrate of 
Gaya. 

Case remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

CaiMiNiL Revision No. 223 oe 1918, 
November 29, 1918. 

Present: — Mr. Batten, A. J. C. 
SHANKAR — Applicant 
versus 

BHAYAJI — Non- Applicant. 

Criminal Proct^'lure Code (Act V IbOS), U5 


^‘^Q-^Proceedings under s. 145 — Order of Civil or 

Criminal Court, evidentiary value of — Revision 

Jurisdiction, want of, effect of. 

In investigating the question of actual possession 
in a proceeding under section 145 of the Criminal 
Procedure Code, any previous order of a Civil or 
Criminal Court relating to the property in dispute 
may throw light upon the matter, but the evidentiary 
value to be attached to any such piece of evidence 
depends upon the particular circumstances of each 
case. If one of the parties to the proceedings was 
in actual possession of the property in dispute and 
lost that possession by the execution of a decree 
of the Civil Court, then it lies heavily on him to 
show that he has since regained possession. But 
if he was not a party to the civil decree and if it 
is not shown that either of the parties to the civil 
decree was in actual possession, then the former 
civil proceedings would be of no evidentiary value 
against him. [p. 273, cols. 1 c'i: 2 J 

Although the JudicialCommissionor will ordinarily 
not interfere in revision in a proceeding under section 
145, Criminal Procedure Code, lie will do so where 
a Magistrate has actctl without jurisdiction. An 
order placing a person in possession in proceedings 
under section 145 of the Criminal Procedure Code 
who has been long out of possession is an order 
made without jurisdiction and is, therefore, liable to 
bo set aside in revision, [p. 270, col. 2; p, 271, col, l.J 

Mr. P, S. Kotital, for the Applicant. 

Mr. D. T. Mangalmoorti, for the Non-Appli- 
cant. 

The Hon’ble Mr. G. P, Dick, Standing 
Counsel, for the Crown. 

ORDER.- — In this case the Sub-Divisional 
Magistrate has held in proceedings nnder 
section 1-45, Criminal Procedure Code, that 
the applicant Sbanhar has besn in possession 
of the two occupancy 6elds in dispute since 
about April 1917 and that the present 
non applicant Bhaya has for that period 
at least never been in possession. He 
however, has held that according to the 
decree of a Civil Court under section 9 
of the Specific Relief Act obtained against 
one Faatya, Bhaya ought to be in posses- 
sion. The Magistrate’s order runs as fol- 
lows: — 

it appears to me that the successful 
party in the Civil Court should be main- 
tained in possession again.st a person w'ho 
though not a party to the decree, derives 
his title from the un.suooessf ul party. Jn 
spite, therefore of the above finding on the 
facts that Bhaya only held symbolical 
possession and never exercised rights of 
ownership, whereas Shankar was in actual 
physical possession, I declare Bhaya to be 
entitled to possession and I hereby order 
that hu bo loft in pooaeusion and I 
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forbid &Dy distorb^Doo o£ suob possos^ion 
until he is evicted therefrom ia due ooarae 
of law by a oompetent Court. 

Itshoold be explained that Fastya’a father 
was the oooapancy tenant and that Bhaya 
originally got possession as against Fastya 
by foreolosing a mortgage which Fastja’a 
father had executed in his favour. Saveral 
months after getting possession under the 
foreolosnre decree, Bhaya was evicted by 

astya, but succeeded in getting a decree 
for possession against Fastya in a suit 
brought under section 9 of the Specific 
Relief Act. Before Bhaya got possession 
under this second decree Fastya surrendered 
the fields to bhankar, who is the malgnzar 
and who was Loi a party either to the 
foreclosure suit or to the suit under section 
9 of the Specific Rslief Act. The Magistrate 
seems to regard Shankar as holding under 
Fastya who is his tenant by reason of the 
surrender. This is hardly a correct descrip- 
tion of a landlord who has obtaiued a 
surrender from his tenant. Although 
Shankar was not a party to the suit under 
section 9 of the Specific Rslief Act, the 
Magistrate has held himself bound to give 
effect to the decree in that suit even as 
against Shankar. As authority for this 
course he cites the cases in Gordon Sims 
V. Jokurrg Lai (1) and Krista Alhadini Dasi 
Badha Syam Pajiday (2), The latter case 
is entirely irrelevant; the case of Gordon 
Sims V. Johurry Lai (1) does support the 
Magistrate’s view, but that ruling has been 
oriticised and its effects decidedly limited in 
the case reported as Kulada Kinkar Boy v. 
Vanesh Mir (3), where it is observed at page 
47: “In the investigation of this question 
(actual possession), any previous order of a 
Civil or Criminal Court relating to the pro* 
perty in dispute may throw light upon the 
matter, but the evidentiary value to bs 
attached to any such piece of evidence 
must obviously depend upon the particular 
oiroumstances of the individual case.” In 
other words, if one of the parties to the 
proceedings under section 145 was 
in actual possession and lost that possession 
by the execution of the decree, then it 

(1) c C. W. N.563. 

(2) 7 C. W. N. 118. 

(d) 33 C. 33; 10 C. W. N. 267j 2 0. L. J. 271; 2 Cr. 
L.J.670 (F. 13.). 


lies heavily on him to show that be has 
since regained possession. But if be was 
not a party to the civil decree and if it 
is not shown that either of the parties to 
the civil decree was in actual possession, 
then the former civil proceedings would be 
practically of no evidentiary value against 
him. It is urged for the applicant that 
a person who has not been for a consider- 
able period in physical possession cannot 
be put in possession by the Magistrate 
under section 145 as such a procedure 
would be directly contrary to sub seciion 
6 read with sub-section 4. This contention 
is, in my opinion, undoubtedly correct. I 
would specially refer to the observations of 
Jenkins, C. J., in Pandurang Qovind Pujari 
In re (4) and to the case reported as Kochai 
Fakir v. Bomesh Ohandra Biswas (5). 

It is objected by the learned Standing 
Counsel and by the Pleader for the non- 
applicant in this Court that I have no 
jurisdiction to interfere in revision, and 
reference is made to the oasa reported as 
Murat Singh v, Musammat Paika Bat (fi; 
and reliance is also placed on MaiuKdkari 
Singh V. Jaisari (7). As regards the latter 
case it is impossible to say from the 
report what was the nature of the irregu- 
larities alleged against the Magistrate. 
In Criminal Revision No. 176 of 1915, 
Drake-Brookman, J. C., following the oases 
reported as Dewan Ohand v. Queen- Empress 

(8), Dhani Ram v. Bhola Nath (9) and Bhana 
Y.Emptror (10), held that this Court has 
power to interfere in revision where a 
Magistrate purporting to act under section 
145, Criminal Procedure Code, has really 
acted without jurisdiction. To decide a 
case on the question of title rather than 
on the question of actual possession is cer- 
tainly, in my opinion, to act without juris- 
diction, and this ia what was held in 
Kochai Fakb v. Bomesh Chandra Biswas (5). 
'The order of the Magistrate is one that 
puts a person who has been long out of 

(4) 25 B. 179; 2 Bom. L. R. 755. 

(5) 36 C. 795; 12 C. W. N. 773; 8 Cr. h. J. 28. 

(8) 17 C. P. L. R. 133; 1 Cr. L. J. 877. 

(7) 41 lud. Cus, 652; 39 A. 612; 15 A. L. J. 576; 18 
Cr. L. J. 826. 

(8) 2 P. R. 1899 Cr. (P. B.). 

(9) 23 P. R. 1902 Cr; 135 P. L. 11. 1002. 

(10) 4 lud. Cas. 860; 12 P. U. 1909 Or.; 105 P. L. R. 
1900; 11 P. W. R. 1909 Cr.; 11 Cr. L. J, 61. 
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poasesBion in posaesaion, and I hold that; 
the Magistrate’s order was without juris- 
diotion and set it aside. 1 have no power 
in revision to substitute an order that 
some one else should be put in possession, 
and I, therefore, remand the ease for a 
fresh order by the Sub- Divisional Magistrate, 
which should be passed in accordance with 
law contained in sub-sections 4 and 6 of 
section 145, Criminal Procedure Code. 

Oase remanded. 


PATNA HIGE COURT. 

Criminal Revision Application No. 55 

OP 1919. 

March 14, 1919. 

Present'. — Mr. Justice Coutts. 

NAND KISHORHj LAL anl another 

— PfiTiTlONERS 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code {Act T o/ J898), s. .369 

iJcvtsIyu, judgment passed in — Review, whether com- 
petent — High Court, power of. 

The High Court baa uo power to review its 
judgment pronounced in revision in a criminal 
case. [p. 272, col. 2.] 

F. W. Gibbons, In re, 14 C. 42 (P. B.); 7 lad. Dec, 
(n. 3.) 29, Queen-Empress v. C. P. Fox, 10 B. 176 
(P. B.); 5 Ind. Dec. (n. s.) 602 and Queen-Empress v, 
Durga Charan, 7 A. 672; A, W. N. (1885) 177; 4 Ind. 
Dec. (n, 8.) 867, followed, 

Bibhuttj Mohun Rag v. Dasimoni Dassi, 3 Ind. Cas 
393; 10 0. L. J.80j 10 Cr, L. J. 287, doubted. 

PACTS. — An order adverse to one Nand 
Rishore Lai and another having been 
passed under section 144, Criminal Pro- 
cedure Code, by a Subordinate Court, they 
obtained a Rule from the High Court on 
the ground that the order complained of 
was entirely without jurisdiction. On the 
date fixed for the bearing of the Rule 
no one appeared for the petitioners and 
the High Court passed the following 

ORDER,— No one appears on behalf of 
the petitioners and the learned Government 
Advocate points out that more than two 
months have elapsed since the date of the 
order passed under section 144 of the 
Code of Criminal Procedure. The order is, 
therefore, no longer in force. The applioa* 
tioD is dismissed. 


Later on the Counsel for petitioners 
prayed for a review of this order of 11th 
March 1919 and the matter was heard on 
14th March 1919. 

Mr. Sultan Ahmad, Government Ad- 
vocate, for the Crown, took the preliminary 
objection that the review was incompetent. 
Your Lordship cannot review year order 
of the 11th March having once signed it: 

F. TF. Qihhons, In re (1), {^ueen- Empress v. 

G, P. Fox (2), (lueen-Empress y. Durga Charan 
(3) and Hale v. Emperor (4). 

There is unanimity as to this view in 
all the High Courts in India. 

Mr. S. Sinha, for the Petitioners. — 1 do 
not dispute my learned friend’s contention. 
This is sound law. My submission is that 
your Lordehip never decided the oa.se on 
the merits. (Quotes Bihhuty Mohun Roy v. 
Dasimoni Dassi (5). 

Your Lordship’s order of the lUh March 
is no judgment. Your L jrdship did not have 
in your mind the facts of the case. It was 
merely said that two months had expired. 
This High Court has interfered with orders 
under section 144, Criminal Procedure 
Code, even after the expiry of two months. 

[CooTTS, J. — The point is whether I can 
review the order of the 11th; whether it 
is correct or incorrect is another matter.] 

Reads Sohoni’s Criminal Procedure Code 
definition of ‘judgment.’ The scope of the 
rule was that the order was without 
jarisdiotion.” Your Lordship did not con- 
sider this paint at all. The Government 
Advocate’s pointing out that two months 
had expired was no argument. No argu- 
ment on the facts was addressed to your 
Lordehip on either side. I am not asking 
for a review at all, because there was no 
judgment. Penal Statutes should be con- 
strued liberally. I am damaged materially 
and have suffered great hardship. 

The Government Advocate, for the 
Crown. — Your Lordship’s power of inter- 
ference in criminal revision is purely dis- 
cretionary, even if the petitioners’ oase is 

(1) 14 C. 42 (F. B.)i 7 Ind. Deo. (n. a.) 29. 

(2) 10 B. 176 (F. B.); 5 Ind. Dec. (x. 3 ,) 502. 

(3) 7 A. 672; A. W. M. (1885) 177; 4 Iml. Dec 
(n. s.) 867. 

(4) 1 Ind. Cas. 506; 9 Cr. L. J. 306; IP, R Igno 
Cr; 6 P. VV. R. 1909 Cr. 

(5) 3 lud. Caa. 393; 10 C. L. J. 80; 10 Cr. L. J. 287. 
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good in law. In oage of rdvisions no 
judgment need be written. The final 
authority cm pass its order in cne line. 

Bibhuty Mokun Roy v. Dasimoni Dassi 
(5) deals with a case of default only, 
but here your Lordship also oonsidered 
that two months had expired after the 
date of the order. Besides Bibhuty Mohun 
Boy V. Dasimoni Dassi (5) has been 
dissented from by a Full Bench of the 
Madras High Court in Ranga Rov> v. 
Emperor C6). 

There is no law which enjoins your 
Lordship to pass an elaborate judgment. 
Section 367, Criminal Procedure Code, does 
not apply to the High Courts. 

Mr. Sinha^ in reply. — I concede all 
this. If yonr Lirdship’s order is a judg- 
ment its length is not material. The 
question is, did your Lordship direct 
your mind to the point at issue in this 
Rule, viz.f that the order complained of 
was without jurisdiction. 

{_N. B. —The ruling in Raijah AU v. 
Emperor (7) was not cited at the Bar.] 

JUDGMENT. — The learned Government 
Advocate raises a preliminary point that I 
have no power to review my order of the 
11th March 1919 and in support of his oonten* 
tion he refers to the rulings in F. W. Oibhons^ 
In re (1), ilueen- Empress v, 0. P. box (2) and 
Queen-Empress v. Durga Oharan (3). In the 
first case cited it was lield by a Full 
Bench of the Calcutta High Court that a 
verdict and judgment of a Division Bench 
of the High Court was final and that as 
soon as they had been pronounced and 
signed, neither the Court nor any Bench 
of it had power to revise the decision or 
to interfere with it in any way. In Queen- 
Empress V. 0. P. Fox (2) it was held that 
a Division Bench of the High Court had 
no power to review its judgment pronounced 
in revision in a criminal case and the 
decision was the same in the case of Queen- 
Empress V. Durga Gharan (3). In each of 
those oases it was a judgment of a Division 
Bench of the High Court which was in 
question, and it is not contended by Mr. 
Sinlia for the petitioner tliat this view of 
the law is not correct but he relies on the 

(fj) 10 Iii'l. Cas. .OlH; 13 Cr. UJ. 710; 12 M. h. T. 

23 M. L. J. 371; (1012) M. W. N. Os2. 

(7) o') lii'l. Chh. 23; ‘10 C. U'Jj 20 Cr. L. J. 205. 


case of Bibhuty Mohun Roy v. Dasimoni Dassi 
(5), in which it was held by a Bench 
of the Calcutta High Court that where a 
case had been disposed of in default of 
appearance, the Court had power to restore 
the case and to hear and determine it, 
and he argues that the order of the lUh 
March 1919 cannot be taken to be a 
judgment. 1 am unable to accept this 
argument. The application was dismissed, 
not merely because no one appeared on 
behalf of the petitioner, but because it was 
pointed out by the learned Government 
Advocate that more than two months bad 
elapsed since the date of the order which 
had been passed under section 144, Criminal 
Procedure Code, and that, therefore, the 
order was no longer in force. Whether 
this view was right or wrong does not 
affect the matter. The point is that the 
dismissal was not merely on account of 
non-appearance but for another reason alio. 
The order, therefore, although it does not 
dispose of the application on the merits, 
is a judgment. The case relied on by Mr. 
Sinha was one in which the application 
was dismissed purely and simply for default, 
and it does not apply to the present case, 
I may remark, however, that the view which 
was taken in that case has been dissented 
from by a Full Bench of the Madras High 
Court in the case of Ranga Row v. 
Emperor (6). In that case it was held 
that no distinction can be made between 
an appeal in which an order is passed 
without hearing and one in which there is 
a hearing and that even where a revision 
petition has been dismissed for default, a 
High Court cannot leview its order. There 
is thus some doubt even in the case of a 
revision application which is dismissed for 
default, but the question does not really 
arise because as 1 have already pointed 
out this application was not dismissed only 
for default. This application for review 
and for restoration of the case is, therefore, 
rejected. 

Application n^ected. 
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PUNJAB CHIEF COURT. 

Skcono Civil Appeal No. 2494 tp 1917, 

Jane 18, 1918. 

Present Mr. Jastioe Soott-Smith. 

KABTAR SlNOH — PLaNTiPF — 

Appellant 

versus 

INDAR SINGH — Defendant — 

Respondent. 

Registration Act (XV[nf 190SJ, s. 17— Comproiuise 
relating to property not in suit, lohether requires regis- 
tration— Civil Procedure Code (Act V of lOOSj, O. 
XXlHy T, -“Compromise —Decree based on compromise 
reiving to property not in suit, validity of —Juris- 
diction of Court. 

So far as a compromise relates to property 
extraneous to the suit, it requires reffistration and, 
if unregistered, is inadmissible in ovideuce, [p, 276. 
col I.] ‘ 

A decree based «m a compromise, in so far as it 
relates to property extraneous to the suit, is without 
jurisdiction and is iuopirative. [p. 276, col 2.] 

Sd30Di appeal fro a the deoree of the 
Additional Dietrlot Judge, Hoshiarpar at 
Jallundar, dated the 2>th June 1917. 

Bakhabi Tek Ghani, for the Appellant. 

The Hon’ble Pandit Shey Narain, for the 
Respondent. 

JUDGMENT. — The facts of the case 
out of wnioh the present appeal arises are 
saffiiiently given in the judgments of the 
lower Courts and need not be reoapitalated 
at length. Briefly, Karbar Singh, pUintiif- 
appellant, ae adopted son of Jaswant ^ingh, 
claims a one fourth share in a certain 
house called pjhara from Indar Stngh, 
defendant, a cousin of Jaswant Singh. 
In 1906 there was a dispate as to the status 
of Saadar Singh, pickklag of Amar Singh 
(see pedigree taole set forth in the judg- 
ment of the trial Court). Amar Singh 
had made a Will in favjur of Sundar 
Singh, and Indar Singh eued for a declara- 
tion that Saadar Singh was not the real 
son of Amar Singh and that on the death 
of the latter’s widows the property left 
by him wonld go to the reversioners. 
Jaswant &iogh was impleaded as a,p o forma 
defendant, he being stated to bs an heir 
who had not joined plaintiff in suing. A 
list of Amar Singh's property was attached 
to the plaint and inolnded a one fourth share 
of the pohara in dispute. That case was 
compromised on the 28th November 1906. 
In accordance with the compromise most 
of the property left by Amar Singh iwas 
divided half and half between Indar 

18 


Singh and Sundar Singh, bub it was 
stipulated in regard to this poAara that the 
plaintiff Indar Singh would take the whole 
of it. It was further stated in the compro- 
mise that Indar Singh, Sundar Singh and 
Jaswant Singh agreed to it, and Jaswant 
btngh signed the compromise in token of 
his agreement. A deoree was passed in 
accordance with the compromise, the whole 
of the pohara and not merely the one-feurth 

share claimed being entered therein. The 
lower Courts have dismissed the plaintiff’s 
suit, on the ground that under that oom- 
promUe Jaswant Singh gave up all bis 
rights in the pohara in dispute. The lower 
Appellate Court bis held that the com- 
promise, being a petition addressed to the 
Court informiug it that the parties had 
compromised their dispute upon certain 
terms, did not require registration. It relied 

upon Prabh Dyal v. Ourmuhh (1) and 

Khair^uUnisa v Bahadur Ali (2), 

The plaintiff has Bled a second appeal to 
this Court and two points are raised on his 
behalf: — 

(1) that the compromise of 1906 ba^ 

been wrongly interpreted and that, it 
really only intended to refer to the one- 

fourth share of the pohara which at that 

time was in dispute; and 

(2) that if the compromise related to the 
whole of the pohara^ it related to 
property extraneous to the suit, and that 
so far as it related to such property, it 
required to be registered and not having 
been registered, cannot be received in evi- 
dence. 

It was also contended that the deoree, 
so far as it related to any property 
which WAS not the subject of that suit, 
was without juriadiotion and inoperative. 

Firstly, in regard to the interpretation 
of the compromise. Lengthy arguments 
have baen addressed to me upon this 
point, but it can, in my opinion, be settled 
in a few words without any diflioulty. 

It 18 true that at that time it was only 
Amar Singh’s share of the pohara that 
was in dispute, namely, one-fourth; but it 
does not follow from this that Indar Singh 
did not stipulate as a consideration for 
agreeing to the compromise that he would 

(1) 98 P. R. 1902; 18 P. L. R. 1903. 

(2) 27 P. R. 1906; 11 P. L. R. 1906. 
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keep the whole of the pohara. The 
words entered in the oompromise are clear 
in themselves and I do not see why we 
should reject the obvious meaniug of 
them and suppose that the parties intend- 
ed something else. I agree with the 
lo^er Courts that the intention of the 
parties at that time was that Indar 
Singh should take the v^hole of the 
pohara and not merely a one fourth share 
which was then in dispute. 

Upon the second point, the 6rst case 
referred to is the decision of the Privy 
Council in Pranal Anni v. Lakshmi Anni 

(3). In that case a razinama was filed in 
Court and a decree \va8 passed (hereon, but 
the razinama was not registered in accordance 
with the Registration Act. In regard to 
this their Lordships remarked at page 513: — 

“The razinama was not registered in 
accordance with the Act of 1877; but the 
objection founded upon its non- registration 
does not, in their Lordships’ opinion, 
apply to its stipulations and provisions 
in so far as these were incorporated with, 
and given effect to by, the order made 
upon it by the Subordinate Judge in the 
suit of 1885. The razinama, in so far as 
it was submitted to and was acted upon 
judicially by tbe learned Judge, was in 
itself a step of judicial procedure not re- 
quiring registration; and any order pro- 
nounced in terms of it constituted res judicata, 
binding upon both tbe parties to this 
appeal who gave their consent to it.” 

Now in that ca.^e i as in those relied 
upon by the lower Appellate Court, vtz.,Prahh 
Dyal V. Qurmukk (1) and Khair-ul nisa 
V. Bahadur Ali (2), (he razinama only re- 
lated to property then in suit and their 
Lordships of the Privy Council do not 
appear to have laid down that if it had 
dealt with matters not in suit, even then its 
registration would not have been necessary 
if a decree bad been passed in accord- 
ance with it. This decision of tbe Privy 
Council has been referred to in many 
subsequent decisions of tbe Indian High 
Courts and has been differently interpreted. 
The next case referred to by Bakhahi 
Tek Chand on behalf of the appellant 

(3) 22 M. 50b (r. C.)f I Bom. L. K. 394; 261. A. 
lUl; 3 C. W. N. 485; 9 M. L. J. 147; 7 Sar. P. C. J. 
010; 8 Ind. Dec. (n. b.) 363. 


is that reported as Birbhadra Nath v. 
Kalpairu Panda (4), wherein the follow- 
ing passages occur in the head-note: — 

A consent decree, in so far as it re- 
lates to properties which are the subject- 
matter of the suit in which tbe decree 
is made, if not otherwise open to objec- 
tion, is valid, but is inoperative in so far 
as it purports to affect properties which 
are outside the suit. A petition of com- 
promise purporting to declare the rights 
and interests of the parties to a suit in 
property worth more than one hundred 
rupees, and to deal with properties not 
included in the suit, must be registered, 
and such a oompromise, if unregistered, is 
inadmissible in evidence and cannot be 
enforced between the parties as a binding 
contract. 

A petition of oompromise, in so far as it 
relates to properties in suit, dees not re- 
quire registration under section 17 jf the 
Registration Act, and the decree, in so 
far as it gives effect to the settlement 
touching such properties, operates as res 
judicata; in so far, however, as it gives 
effect to the settlement touching proper- 
ties extraneous to tbe litigation, tbe decree 
is clearly without jurisdiction and is in- 
operative; in relation to these extraneous 
properties, tbe parties must fall back 
upon the petition itself, which oanuot, 
without registration, effectively declare or 
create title to immoveable property ex- 
ceeding one hundred rupees in value.” 

This was followed in Qurdeo Sinnh v. 
Ohandrika Singh (5), see last paragraph 
of the head-note. Tbe same view was taken 
in Ravula Parti Chelamanna v. Ravulaparti 
Rama Row (6), in which a previous ruling 
of the same Court reported as Nntesan Gketty 
V. Vengu Nachiar (7) was dissented from. 
Raghubans Mani Singh v. Mahabir Singh (8) 
adopts the contrary view, but as 
pointed out in Ravula Parti Ohelamanna 
V. Ravulaparti Rama Row (6), that decision 
was not followed in subsequent deoisioos 
of the same Court reported as 

(4) 1 C. L. .T. 3B8. 

(5) 1 Ind. Cas. 913; 36 C. 108; 6 G.L. J. 6il. 

(6) 12 Ind. Cas. 817: 36 M. 46; 10 M. L. T. 232; 21 
M. L. J. 870; (1911) 2 M. W. N. 265. 

(7) 3 Ind. Cas. 701; 33 M. 102; 20 M. L. J. 20; 6 
M. L. T. 313. 

(8) 26 A. 78; 2 A. L. J. 664; A. W. N. (1906) IW. 
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Sadar ud din v. Chajju (9) and Kashi hunbi 
V. Sumer Kunbi (1C), Mr. Sheo Narain has 
cited A.rtyaputhra Ooundan v. Ettiya Goutidan 
(11), bat that ease is distingaishable inas* 
mnoh as a minor was oonoerned there and 
the compromise as a whole was considered 
to be for his benefit and a decree was, 
therefore, passed embodying all the terms 
of the compromise. In that case the con- 
flicting decisions in Netesan Ohetty v. Vengu 
Nacfiiar (7) and Batw/a Pariz Ghelamanna v. 
Kavulaparti Rama Row (6) were referred to, 
bat the Goart did not say which it approv- 
ed of, but ander the peoaliar circum- 
stances of the case adopted the view that 
the whole razinami mast be taken to be 
sabmitted to and acted jadicially npon by 
the Court, and bscamd part and parcel of 
the decree and was admissible in evidenca 
without registration. In my opinion the 
correct view to take is that ennnciated in 
Birbhadra Nath v. Kalpitru Panda (I-), 
Ourdeo Singh v. Ohandrink Singh (5) and 
Ravula Parti Ghelamanna v. Ratalaparti Rama 
Row (6). I, therefore, hold that so far as 
the compromise related to property extra- 
neons to the suit, in other words, to three- 
foartbs of the pohara^ it required registra- 
tion and not having been registered, it is 
inadmissible in evidence. 

But Mr. bbeo Natain urges that even 
if the compromise required registration, 
the decree which was passed by the Court 
is a good decree and is binding on the 
parties. Now Order XXIII, rule 3. Civil 
Procedure Code, lays down that where it 
is proved to the satisfaction of the Court 
that a suit has been adjusted wholly or 
in part by any lawful agreement or compro- 
mise, or where the defendant satisfies 
the plaintiff in respect of the whole or 
any part of the subject-matter of the 
suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded, 
and shall pass a decree in accordance there- 
with so far as it relates to the suit. In 
connection with the present case the im- 
portant words of this rule are "so far as 
it relates to the suit.” Now the suit in 
the case in question related to one fourth 


(9) I Ind. Cas. 558; 31 A. 13; A. W. N. (1908) 204- 
6A, L.J. 717. 

(10) 6 Ind. Caa. 234; 32 A. 206; 7 A. L. J. 206. 


share in the pohara and not to the whole 
of it and, therefore, the decree should not 
have been passed as regards the whole of 
it. This was the view taken in Birbhadra 
Nath V. Kalpatru Panda (4), Gurdeo Singh 
v. Ohandrika Singh (5) and Hari Ghand 
V. Magni Mai (12). In accordance with 
these authorities the decree, in so far as it 
relates to the property extraneous to the 
suit, was passed without jurisdiction and 
is inoperative. I, therefore, hold that the 
plaintiff a suit baa been wrongly dismissed 
by the lower Courts on the sole ground 
that under the compromise of 1906 Jaswant 
Singh relinquished his' share in thQ pohara 
in dispute. Counsel agreed that if the 
appeal was accepted on this ground, the 
case would have to go back for disposal of 
the other points raised. 

I accordingly accept the appeal and 
setting aside the orders of the lower Courts 
remand the case to the Court of first in- 
stance for re-decision in accordance with 
law. Stamps in this Court and in the 
lower Appellate Court will be refunded 
and other costs will be costs in the case. 

Appeal accepted', Gase remanded. 

(12) 40 lad. Cas. 676; 78 P. R. 1917; 95 P. \V R 
1917; 112 P.h. E. 1917, 


ALLAHABAD HIGH COURT. 
SfiCO.VD Civil Appeal No. 419 of 1917 

April 15, 1919. 

Prescnc:— Mr. Juatioj Rafique and 
Mr. Justice Wahh. 

DWARKA SINGH — Defendant- 

Appellant 

versus 

RAMA NAND UPADUVA and ordERs — 
Plaintiffs and Defendant- 
Respondents. 

Evidence Act (I of 1872^, .s*5. 65, 6fi. 90, 1 14— 7)o<rpt. 
ment more than thirty ijearsold not prodnccd~Second<ir>/ 
evidence, whether ndmisaiblc—Presumption ns to 
ezecution and attestation— Failure of party to produ-o 

doentnent — Notice to produce, whether necessary 

A defuQdant wlio is in possession of a document 
more than thirty years old, which he knows will be 
required in evidence, is bound to produce it If he 
fails to do so, the plaintiff U entitled to give 'second- 
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ju-y cvicicucG of the contents of the doeuineiit uith* 
tmt }<iving iiuy notice to the defendant or to his 
ricader calling upon liim to produce the original, 
sucli notice Ijeing excufod by section 66 fi) of the 
Evidence Act. [p. 27S, col. 1.] 

lu a suit for rcdciupiiou the defendant iuortga‘''ec 
nas in possession of the deed of mortgage >Yhich was 

years old, but he failed to produce 
it ai the trial of the suit, and tho plaintiff, in order 
to prove the mortgage, produced a certified copy of 
the deed: 

Held, that the certified copy was admissible in 
cvulenco under section 6.i of tho Evidence Act, and 
that section t^0 of tho Act did not limit or confine 
the application of that section to cases where the 
original document is actuallv ])roduced in Court, 
[p. 277, col. 2; 278. col. 1.] 

^ The presumption permitted by section PU of the 
EYidcuce Act of the due execution and attestation 
f)f a document which is shown to be So years old 
ma) be made by the Court where that document 
f.Miinot be prr)ducel but a eortilied cfipy of it is 
forthcoming, [p. 277, col. 2; p. 278, col. 1.] 

Seoond appeal against the decision of the 
Additional Munsif, Jaunpur, dated the 20th 
Jalyl916. 

Mr. Radha Kant Molaviya^ for the Appel- 
lant. 

Dr. S. M. Suhiman and Mr, Draj Nath 
Vapa^, for the Respondents. 

JLrDGMKNT. 

RAKJyOE, J. — The two appeals Nos. 419 and 
420 are connected and arise oat of a suit 
brought by the plaintiffs-respondents for 
redemption of a mortgage. They stated in 
their plaint that the mortgage was exconted 
by one Musammat Phulbasi on the 3rd of 
June 1876 in favour of Bhairon Singh, 
the predecessor- in interest of the defendants. 
The mortgage was in lieu of 300 and 
was with possession. Musavinat Ppalbasi 
died leaving her surviving a son called 
Ram Bandar. He executed a sale-deed in 
respect of the mortgaged property in favour 
of the plaintiffs. The latter served a notios 
on the defendants asking for re lemption on 
the 27th of April alleging that the 

mortgage bad been satisBed by the appro- 
priation of the timber on the property. 
The defendants declined to make over poa* 
session of the mortgaged property and on 

the 18th of June 19l5 the suit, outofw iioh 
the two appeals have arisen, was instituted 
by them for redemption In addition to the 
recovery of the property without payment 

tlie plaintiffs asked for Rs. 215, damages for 
mesne profits. The defendants resisted the 
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claim on various pleas. They denied the 
znorigege of (he 3rd June 1676 as also 
the allegation that Ram Sundar was the 
son of Musammat Pholbaai. They stated that 
the properly in Euit was their own and 
in any caee they had been in adverse pos- 
seeaion for more than twelve years. The origi- 
nal mortgage-deed was not prodnoed 
in the case. The plaintiffs filed a certified 
copy of the deed which was admitted by 
the Court. The Court held that as the 
original mortgage deed must have been made 
over to Bhairon Singh, the mortgagee, and 
must have come, after his death, in the 
possession of the defendants, (bey should 
have piodured it and as they had failed to 
produce the original dccument, the plaintiffs 
were entitled to give eeoot dary evidence by 
preduoirg a certified copy of the original 
de^d. The Court further held that (be 
pre umption under section 90 of the Evidence 
Act could be raised in respect of a certified 
copy filed on behalf of the plaintifff. 
The revenue entries from 1864 up to the 
present day were alto filed in the case 
which ehow that the owner of the property 
was the hu&lard of Musammat Pbulbaei 
and after his death her name was entered as 
owner and subsequently as mortgsgor. After 
her death the name of her son Ram Sandar 
was Eubstituted and he was shown as the 
mortgagor. The names of Bhairon Singh 
and the defendants were shown in the 
revenue papers ever since 1876 as those 
of mortgagees. Taking the said entries 
into ooDsideration and the presumption nnder 
section 90 of the Evidence Act, the learned 
Munsif held the mortgage of 1876 proved. 
The other pleas in defence were also dis- 
allowed. The allegation of the plaintiffs 
with regard to the satisfaction of the mort- 
gage was disbelieved. A decree was passed 
in favour of the plaintiffs respondents for 
redemption of the property on the payment 
of R^. 300 Under the said decree the 
plaintiffs were to bear their own costs as 
also the costs of the defendants. Both 
p-trties appealed to the lower Court, the 
plaintiffs with regard to costs and the 
defendants with regard to the decree for 
redemption. The lower Appellate Court 
diert iseed the appeal of the defendants 
maintaining the decree for redemption and 
accepted the appeal of the plaintiffs partial- 
ly making each party to bear his own 
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costs. Tbe defendants preferred tv^o appeals 
to this Coart, namely Nos. 4l9 and 420. 

The two appeals came op before me on 
the 20th of January 19l9, when three 
objeoticns were urged on behalf of the 
appellants against the decree of tbe lower 
Court, namely, firett that the mortgage of 
1876 is not proved, seco -idly ^ ih&t the de» 
fendants have proved their adverse pos* 
session for more than 12 years prior to the 
iostitution of the suit; and thirdly, that no 
tender having been made by tbe plaintiffs 
their claim is not maintainable. In my 
judgment of the 20th of January 1919 I 
have given reasons for the rejection of 
the Eeoond and third objections. The brst 
objection, relating to the proof of tbe rnort* 
gage of 1876, raised a point of law about 
which I found oonflict of authority in tb s 
Court and, therefore, I referred tbe case to 
a larger Bench, The only point now before 
us is whether the mortgage which tbe 
plaintiffs seek to redeem has been proved 
according to law. The contention for the 
defendants appellants is that the plaintiffs 
have only Bled a oertiBed copy of tbe mortgage 
of the 3rd of June 1876 and no presumption 
under Footion 90 can be raised in respect of 
it. The language cf tbe section clearly shows 
that the section applies only to tbe case 
of an original document, and not to a 
ortiBed copy. O.i the other hand the 
argument for the plaintiffs-respondents is 
that the nsa by the Legislature of the 
words, * When any document is produced ”, 
does not limit the operation of the section 
to cases in which the document is actually 
produced in Court. Secondary evidence of 
an ancient document is, therefore, admissible 
without proof of the execution of the origi- 
nal when a case is made out under section 

of the Evidence Act. In support of his 
argument the learned Counsel for the re- 
spondents relies upon the following oases: 
Rhetter Chunder Moolcer.ee v. Khetter Pal 
Sretterutno (1), /Jin' Prasad Singh v. 
Lallijas Kumvar (2) and Ponnambalath I'ara- 
pravan v. Kamth Sankaran Nair (3). 


(1) 6 C. 886; 6 C. L. U. 199; 2 li.d. Dec. (x. s.) 
1172. 

(2) 22 A. 294; A. W. X. (1900J 82; 9 Ind. Dec. 
(n.s.) 1227, 

t3) 12 Iml, Cas. 453; 21 M. L. J. 981. 


The reply for the appellants is that 
these oa^ea were wrongly decided and that 
the provisions of section 90 were not 
oarsfuUy oonsiderei. Rslianos is placed by 
the aopellants on a passags in the judgment 
of a Bench of this Court in First Appeal 
No. 13 of 1913 decided on the 6th of July 1914. 
The passage in question is as follows: — 
Section 90 of the Evidenod Act only applies 
when the document is produced and the pre- 
sumptions therein mentioned are presumptions 
in favour of a document which is actually 
produoed. Even then the Court is not bound 
to presume, although it is entitled to do so 
if it thinks fit. There is no presumption 
in favour of a document, tbe copy of which 
is produced in evidence.” On a reference 
to the facts of that case it appears that 
no question of presumption under section 
90 arose, inasmuch as tbe loss of the 
original mortgage deed had not bsen satis- 
factorily proved. The observations about 
the application of section 90 to a certified 
copy were merely an expression of opinion 
which need not have been made as far as 
the decision of that case was concerned. 
Tbe oases relied upon by tbs plaintiffs re- 
spendenta were not brought to the notice of 
the learned Judges who decided it I 
agree with Mr. Justice Wilson in his observa- 
tions in the case of Khetter Chunder Mookerjee 
V. Khelter Paul Sieeterutno (i). The language 
of seoti »ri 90 does not limit or oonHne the 
application of tbe section to oases where the 
original document is actually proluoedin 
Court. This Court also took tlie same view in 
the case of Ishri Prasad Singh v. Lallijas 
Kunwiri2). On the construction of the section 
contended for by the appellants, it would open 
a door to fraud by enabling a mortgagee to 
withhold the mortgage deed and thus defeat 
tbe claim for redemption. I think that 
the lower Courts were right in applying 
section 90 to the oertilisd copy of the 
mortgage of 187G filed by the plaintiffs. 
There is one more point to be considered 
in connection with the objection of the 
appellants. The learned Counsel has contend- 
ed that no notice for the production of 
the original was served upon his clients 
and omission to give such a notice is fatal 
to the oa?e of the pi liutiffs, and that they 
were not entitled to give secondary evidence 
unless and until they had served a notice 
upon the defendants to produce the original. 
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I do not think that there is any foroe in 
this oontention. Acoordingr to section 66 
of the hividenoe Aot, secondary evidence 
of the contents of the docoments referred 
to in section 65, clause (o), shall not he 

given unless the party proposing to give 

such secondary evidence has previously 
given to the parly in whose possession or 
power the document is (or to bis Attorney 
or Pleader) such notice to produce it as 

is prescribed by law, except in the six 

oases mentioned in the section. One of the 
exceptions is: "When, from the nature of 
the case, the adverse party must know 
that he will be required to produce it.” 
In the present case the defendants must 
have known that the mortgage derd in 
their possession would be required in 
evidence in the case. They failed to produce 
it. The plaintiffs were, therefore, entitled 
to give secondary evidence of the deed 
without giving any notice to the defend- 
ants or their Pleader, calling upon them 
to produce the original. I would, there- 
fore, hold that there is no foroe in the 
appeal and that the appeal should fail. 

Walsh, J. — On the question of law referred 
to this Court by my brother I agree that the 
presumption permitted by section 90 of the 
duo execution and attestation of a document 
which is shown to be thirty years old, may be 
made by the Court where that document 
cannot be produced baba oerliSed copy of it 
is forthcoming. 

In this case the defendant, the suit being 
one for redemption, was an adverse party 
who must have knowo that he would be 
required to produce the oritzinal of the 
mortgage. Notice to produce the document, 
therefore, was excused by section 66 (a). 

The loss of the original or its wilful non- 
production by the defendant, it matters 
not which, therefore, made a oertifiad copy 
admissible under section 65. That certified 
copy was admissible to prove the original. 
In other words, to prove what the original, 
if produced, would have proved. I feel 
bound to say that the language of section 90 
seems to me to permit by its express terms 
the presumption which has been applied 
in this case only to an original which is 
produced, and I find myself unable to accept 
the explanation which is given of the word 
"produce” as not meaning produotion in 


Court, because, in my opinion, the section 
is only dealing with the function of a 
Court and no other sort of production in 
a section of the Evidence Act could be 
contemplated, and the argument for the 
appellant in this case is that the document 
is not produced, I prefer, while agreeing 
entirely with the result, to base my opinion 
upon a well-known rule of equity by which 
the Courts have always acted by analogy 
to a Statute which is not expressly appli- 
cable. We have to apply the rule of equity 
and good conscience where an express 
provision does not happen to have been 
made and by analogy in the case of pro- 
duction of a certified copy, as the document 
would have proved itself if produced, so 
I think it proves itself by the proper 
proof and produotion of secondary evidence 
which the law allows ti be substituied for 
the original in certain conditions. If this 
is not in itself sufficient, I think it is one 
of those oases which was probably contemp- 
lated by the general power of presumption 
given by section 114 of the Evidence Act. 
By that section the Court may presume 
the existence cf any fact which it thinks 
likely to have happened, regard being had 
to the common course of natural events, 
human conduct and public and private 
business. Section 90 is really only one 
illustration of that general presumption. 
The law says, and rightly says, owing fo 
the long period of time which has expired, 
that in a document thirty years old which 
is produoed it is to be presumed that it was 
properly exeouled and attested. That is 
nothing more than having regard to the 
common course of natural events, human 
oonduot and public and private business. 
The probability is that it was. It may, of 
course, bo expressly proved by the other 
side that it was not, but the party relying 
upon the document is not to be punished 
by its inability to prove the affirmative. 
It seems to me that in applying the analogy 
of section 90, which expressly provides for 
the production of the original, to the 
produotion of a properly established oerti- 
fied copy, tlie Court is merely exercising 
powers given to it under section 114. In 
any case [ think there is clear authority 
on tlie subject which ought to be followed 
in this Court. The point was decided by 
a single Judge in 18S0 in the case of 
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Khetter Ohunder Mukherjee v. Khetter Panl 
Sreeterutno (1). That desision was followed 
b 7 a two Judge deoisiou of this Court in 
1900, reported in the ease of Ishri Prasnd 
Singh v. LalUjas Kunwar (2), whioh we 
ought to follow, A two Judge Madras 
Benoh took the same view in 1907 in the 
ease of Ponnambalath Parapravan v. Karoth 
Sankaran Nair (3). The only suggestions 
of an authority to the contrary are some 
obiter dicta by the first Court in 1914. A 
perusal of the record of that ease shows 
olearly that these dicta^ whioh ooourred at 
tie end of the judgment, were unnecessary 
£]r the decision. As my brother has 
pointed out, the oase was disposed of at 
an earlier stage by a decision that the 
loss of the document was not established. 
The oase has not been reported. The judgment 
shows olearly that the authorities to whioh 
we have referred were not mentioned or 
oonsidered by the Coart. I think it very 
unlikely, if the Court’s attention had been 
drawn to these authorities, that they would 
have expressed the opinion whioh they 
did, at any rate without considerable 
argument. It is a point, as has baen said, 
not free from difficulty and one whioh could 
not be disposed of by a few oarsory 
observations. I thinly the dictum relied upon 
is not an aalhority at all. 

By The Court. — The order of the Court 
is that the appeal is dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Citil Appeal No. 1068 of 1918. 

June 21, 1918. 

Tresentx — Mr. Justice Broadway. 
POHLO RAM AND OTHERS — Plaintiffs — 

Appellants 

lersus 

HUKAM SINGH and another — Defendants 

ReSPONI ENTS. 

Malicious prosecution, damages for, suit for — 
Burden of proof — Plaintiff, duty of. 

In a suit for damages f<ir malicious prosecutiou 
tho plaintiff must call eviilence to prove that he was 
innocent of the charge that had boon brought 
against him and that it had been brought without 
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reasonable and probable cause. Merely to show 
that tho criminal proceedings terminated iu his 
favour is not enough. Qp. 279, col. 2; p. 280, col. bj ^ 
Where the criminal oase is dismissed on a techni- 
cal ground, it is still more incumbent on the plaintiff 
to establish his innocence, [p. 280, col. 1.] 

Second appeal from the decree of the Dis* 
trict Judge, Jullundar, dated the 7th January 
1918. 

Pandit Pambhaj Daitaf for the Appellants. 
Messrs, ^eit^aram Singh and Ghandf 

for the Respondents. 

JUDGMENT.— Owing to the manner in 
whioh the learned District Judge had 
dealt with this oase I found it necessary to 
remand the case for a fresh hearing and 
decision. 

The oase has now been decided afresh 
by the successor of the former District 
Judge and the suit of the plaintiff has 
been dismissed on the ground that, although 
there was no reasonable and probable 
cause for the prosecution of the plaint- 
iffs — and that the prosecution had been 
maliciously launched — the plaintiffs had 
failed to prove that they were innocent. 

In coming to this finding the learned 
District Judge relied on Abrath v. North 
Eastern By. H), whioh had been followed 
in Mg Tha Hla v. Mo'ihlas and 

Nalliappa Goundanv. Kailappa Ooundan (3.), 

Choudhri Rambbaj Datta referred me 
to Groiodtj V. L. O' Iteilly (4) and Venn v. 
Goorya Narayan (5) and also read Rattan 
Lai on Torts, page 257. Sardar Sewaram 
Singh onthe other side cited She.k\Juchi Oiia 
V. lloTsmull Marwari (h) and Padashin v. 
Maung Lun (7) and also referred to Rattan 
Lai on Torts, page 221. 

The general consensus of authorities 
seems to be in favour of the view taken 
by the learned District Judge and the 
gist of the decisions is that, iu a suit 
of this nature, the plaintiff must call 
evidence to prove that he was innocent 
of the charge that bad been brought 

(1) (^883) 11 Q. B. D. 440; 52 h. J. Q. B. 620; 49 
L. T. 618; 32 VV. 11. 50; 47 J. B. 692. 

(2) 31 Tnil. Cas. 324; 9 Cur. L. T. 48. 

f3» 24 il. 59. 

(4) 18 Iiul. Cas. 757; 17 C. L. J. 105; 17 C. W. X. 
554. 

(5) 6 B. 376; 6 Ind. Jur. 535; Chitty’>i S. C. C. R 
106; 3 Ind. Dec. (N. s.) 7C6. 

(«) 19 Ind. Cas. 24; 17 C. W. N. 434. 

(7) 29 Ind. Cas. 883j 8 Bur. L. T. 09; 8 L. B. R. 78 
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agaiDst him and that it had baen bronght 
without reasonable and probable oau°e, 
merely to show that the criminal pro* 
oeedings terminated in his favour being not 
enough. 

In the present instance the criminal 
case was dismissed on a technical ground 
and, therefore, it was still more incumbent 
on the plaintiffs to establish their ia< 
nooence. This they have not even at- 
tempted to do and I am not prepared to 
allow them any further opportunity. The 
Boonor this litigation comes to an end 
the better it will be for the parties con- 
cerned. 1 accordingly dismiss this appeal 
but direct the parties to hear their own 
costs. 

Appeal (Ihmisse^, 


PATNA HIGH COURT. 

ClRCniT COCRT, CcTTaCK, 

Second Ci7iL Appeal No, lioFlOlr. 

April 4, 1919. 

Present '. — Sir Dawson Miller, Kx., Chief 
Justice, and Mr. Justice Roe. 

RAGRUBER DAS MAHANT— 

Appellant 

lersus 

NATABER SINGH andarother — 
Responuerts. 

Houit'ncf Act (/A Aijrecincnt ty 

^^^nritual advice p to fo'mg ahont tuloption pa pi ii-ntar 
iierfou, hujiditxj of — l^uidic (>oUc>j — Money puid under 
aijrecmcn^, u ludhcr con i>c recovered. 

Tin* Courts in India will not assist u party to 
rocovor hack hi.s moiioy paid iti respect of a 
contrait which is tainted with criminality nr 
immorality, oven tli(»u;rli the contract has not been 
perforriHui, [p. col. 2; p. 28R, col 1.] 

An agreeincjit hy iJic priest nr spiritual ndvis(>r 
<>1 n Hindu lady to use his intlueiujc to hrii»" ahout 
f ho a<Ioi)tion hy the lady of a particular person is 
illegal, iiiiniorai utnl opposed to public po)i<-y and 
any money paid under the aLTieemont cannot he 
recovered. ; j). 282, col. I; p. 28:<, col. 2.] 

Second appeal against the judgment of 
the Dietriot Judge, Sambalpur. 

FACTS appear from the judgment. 

Mr, Uujraj Ohowdhnry^ior the Appellant. 
-—Both the lower Court.'^ have found that the 
agreement i.s opposed to public policy and is 
also immoral. The plaintiff paid the amount 


as a bribe to the defendant to use his spiritual 
induenoe to adopt plaintiff’s son. This is clearly 
immoral (see illustration i, section vS). Thede* 
cisions relied on by the learned District Judge 
are distinguishable and they have been 
discussed in the later cai^e of ledu 
V. Kira Lai Bose (1). In the case of BaUshi 
T)as V. Nadu Das (2), Justice Mukherjea 
reviewed all the oases on the subject and 
held that although a Court may not en* 
force an agreement to pay money to the 
parents of an intended bridegroom On the 
ground that the agreement is opposed to 
public policy, yet a suit is maintainable 
for the recovery of the amount actually 
paid if the contract is broken and the 
marriage doef not take place; but the pre- 
poniion was qualibed in the later de» 
oision of Ledu v. PLira Lai Bose (1), 
where the same learned Judge observed 
yet this exception will not be allowed if 
the agreement is criminal or immoral.” 

Moreover all the decisions cited by the 
learned District Judge related to marriage 
brokerage contracts which stand on a different 
footing and which are sanctioned by 
eccial Outtom. In thi.s oaee a bribe was 
given to a priest to use his iifluencewith 
his diFoiple to adopt a boy irrespective of 
the fitness cf the child and to allow the 
plaintiff to get hack the money would te 
to encourage bribery: it makes little differ- 
ence if the bribe is given to a public 
servant or to a private individual. 

Rai Bahadur Janakinath Bose, for the Re- 
spondents.— The agre« msnt is not opposed to 
public poliry. The help of the defendant was 
sought in getting one of the plaintiff’s sens 
adopted; this is not opposed to public policy^ 
The agreement is neither in>moral. 

The case of ^hiv harun Lai v. 'Maharafa 

Kesho Prasad Pingh (5> is in point. There 

it was held that the trarsaotion cannot be 

regarded as icDDioral or contrary to public 

poliry. ilcrecver here the defendant was more 

to blame than the plaintiff. He induced the 

plaintiff to believe that he would bring 

about the adoption. Under such cironm- 

stances equity requires that the money be 

refunded: the decisions of all the High 

Courts are in favour of refunding the money, 

if the illegal purpose is not carried out. 

il) Imh Cas. (125, l‘| C. W. N. 919; 21 0. h. J. 
537; 43 C. 115. 

|2> 1 C. L. J. 2fil. 

(3) Iiul. Cue. 122; 3 P. L. W. S02; (1918) Pat. 86. 
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JUDGMENT. 

Miller, C. J. — This is an appeal from a 
deoidion of the District Jadge of Sambalpnr, 
dited the 2l8t November 19i.7, affirming 
a decision of the Sabordinate Jadge, dated 
the 4th Jaly 1917. The plaintiff who is 
the respondent in this suit, brings an action 
to recover back a sam of Hs. 5,000 paid 
to the defendant, in consideration of an 
agreement by the defendant, who was the 
spiritaal Garn of the Rani Sahib of Kaaria, to 
bring about the adoption by that lady of 
one of the plaintiff’s sons. The contract 
which was entered into bstween the 
parties is in the natars of a receipt for 
Rs. 5,000 signed by the defendant. After 
aoEnowledgiog the receipt of the money the 
defendant agrees within two months to 
cause one or other of the plaintiff’s son’), 
whichever he shall desire, to be adopted 
by the Rani of Kaaria and after bringing 
abont the adoption to caase a written 
intimation aboat it to be sent to Government 
as well as to the plaintiff, and then it 
provides if be fails in this then the 
defendant shall refund the entire amoant 
of R®. 5.0C0. 

It is important to note at the ontset 
that the cause of action upon which (he 
plaintiff’s claim is based i^ a breach of 
this contract itself. He refers in hie plaint 
to the contract and to the stipulation as 
to repayment of the Hs. 5,000 in the event 
of failure to bring about the adoption. 
The plaintiff then goes on to say that 
the defendant failed to fulRl the work 
undertaken by Hu for which he had 
received the money and, therefore, he 
became liable to return the money, the 
stipulated time having expired and he 
further states that he has several times 
applied for the return of the money but 
the defendant has refused to part with 
it. Then he served him with notice and 
he relies upon that breach of the contract 
whereby the defendant undertook either 
to bring abont the adoption within two 
months or to return the money as his cause 
of action. 

The defence put forward by the defend 
ant was that be never received the money 
at all and that he never agreed to get 
either of the plaintiff’s sons adopted or to 
refund the money in case of failure. He 
does say^ however, that the plaintiff re 


Quested him to use bis inflaenoe as 
spiritual guide of the Rani (o induce her 
to adopt one of his sons but that he 
declined to do so. ard in the alternative 
there is a plea that the contract relied 
upon by the plaintiff was void as being 
immoral and opposed to public policy and 
that no suit would lie to enforce such a 
contract. It was found as a fact in both 
Courts below that the contract was 
entered into by the defendant. 

It was contended at the trial by the 
plaintiff first of all that this contract 
was not an illegal or immoral contract or 
one opposed to public policy. That 
question was decided against him by both 
the learned Subordinate Judge and the 
District Judge of Sarobalpur. Before this 
Court it has been but faintly argued. As 
to this, I do not think I can do better 
than refer to that part of the judgment 
of the Sabordinate Judge which deals 
with this question. 1 think he pats it 
very clearly. After staling in his judgment 
that an agreement tending to create an 
interest against duty is opposed to public 

policy, he goes cn in this way : 

“To see whether (he object in this 
case was opposed to public policy two 
things are to be considered. In the first 
place an adoption by a Hindu female 
should only be made for the spiritual 
bsnefit of her husband and she should 
only ohoofe such a boy as is best fitted 
for the purpose, unfettered by any pressure 
from outside. That being the case, any 
attempt made to fetter her choice in any 
way must be considered to be opposed to 
the spirit of Hindu Law and also opposed 
to public policy. In the second 
place, lb IS to be borne in mind that in 
the present case the defendant is her Guru 
whole duty it is to give her good and 
impartial advice. That being the case, the 
acceptance of money by that Guru even 
to plead any particular cause must piece 
the latter in a false position. His personal 
interest iii this case would be ao to advise 
his chela as t> secure to him the enjoyment 
of the banefit. That being the case, the 
payment of money to the Guru for that 
purpose is sure to tend to create an interest 
in the matter that is opposed to his duty 
and, as such, a contract which has this 
for its object is opposed to public policy,” 
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I GDtirely agree witb that statement of 
the case put forward by the Subordinate 
Judge and I think in the particular faots 
of this ease that one may go even further. 
In the latter part of his judgment the 
Subordinate Judge says that he has no 
doubt in his mind that the object of the 
agreement was illegal, immoral and oppcs3d 
to public policy and that as snoh the 
agreement was void and it does seem to 
me that to pay a sura of money to the 
priest and spiritual adviser of the lady in 
order to bring about an adoption of a 
particular person is, to put it quite shortly, 
a matter of bribery and an attempt to 
corrupt the spiritual adviser to use his 
inflaence to do something which ij entirely 
contrary to his duty. 

Having decided, however, that this was a 
contract opposed to public policy, both the 
learned Judges of the Courts below came 
to the oonolasion that although they were 
very loth to do so, they were really bound 
by certain decisions of the Courts in this 
country to permit the plaintiff to recover 
back the money and the way the case was 
put on behalf of the plaintiff and accepted 
by the Judges of the lower Courts was 
this: that where money is paid for an 
illegal purpose, which is not countenanced 
by law or which is contrary to public 
policy, then at any time bsfore the object 
for which the money ie paid is carried 
out, although ihe Courts will not assist 
either party in enforcing performance of 
the contract, nevertheless they will assist 
the person who has paid the money to recover 
it back. There are no doubt cases which 
have been referred to which support the pro- 
position. Most of the cases in this country 
are oases of what in England would be called 
marriage brokerage contracts where money 
is paid to the parent or guardian of a 
boy or girl in order to bring about a 
marriage between the boy or girl and the 
girl or boy of the person paying the money. 
In the case of Ram C/ian(^ Sen v. Audaito 
Sen (4) the Chief Justice Sir Richard Garth, 
although in fact he was not satisfied that 
the contract there was a contract contrary 
to public policy, did lay down the rule 
that even if it were so, in a case of that 
kind the money could be recovered back 

(4) 10 C. 1054; 6 Iiid. Doc. (n. s.) 704. 


at any time before the consideration for 
the payment of that money had been per- 
formed. It was not necessary in tbe faots 

4 

of that case to go so far, because it was 
not held that the contract was, as I have 
said, contrary to public policy, but that case 
has been tbe foundation for a series of 
other cases in this country and 1 think 
it is too late now to question the validity 
and propriety of those rulings. At the 
same time it must be pointed out that in 
more than one case it has also been clearly 
stated that if the contract involves any- 
thing in tbe nature of criminality or is one 
of moral turpitude such as the Courts on 
that ground would refuse to enforce, then 
not only will the Court refuse to enforce 
the contract but it will not assist either 
party to recover back anything paid under 
the contract. It is not always easy to 
say what oases do come under that 
description, but that tbe rule do3S exist in 
this country I do not think can be ques- 
tioned. In tbe case of Bakshi Das v. 
Nadu Das (2) decided by Mr. Justice Makber- 
jee the proposition is laid down that 
although a Court may not enforce an agrte- 
ment to pay money to the parents or guaidi* 
an of an intended bride or bridegroom cn 
the ground that the agreement is opposed 
to public policy, yet a suit is mainbaioabla 
for the recavery of any sum actually paid 
pursuant to tbe agreement, if the contract 
is br(ken and the marriage does not take 
place. But in a latter case, Ledu v. 
Hira Lnl Bose (l), the same learned Judge 
qualifies that general proposition in these 
wordf : 

'*We are not unmindful that there are 
exceptions to the general rule that mouey 
paid or personal property transferred in 
accordance with tbe terms of an illegal con- 
tract cannot be recovered, notwithstanding 
the other party refuses to affirm his part 
cf the agreement. It is plain that although 
where money has been paid under an uulaw- 
ful agreement, but nothing else done in 
performance of it, the money may be re- 
covered back, yet this exception will not 
be allowed if tbe agreement is actually 
criminal or immoral 

In this case tbe principle is clearly laid 
down that the Courts of this country will 
not assi.-it a party, even though the contract 
has not been performed, to recover back 
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his mouey paid in reapeot of a oontraot 
whioh is tainted with oriminality or immoral- 
ity. 

It seems to me, therefore, that the only 
qrestioD whioh we have to consider is whe- 
ther in the particular oirourastances of this 
oase one must oome to the oonolusion that 
this is merely that olass of oontraot which 
the Court refuses to enforcs on the ground 
that it is contrary to public policy, such as 
gaming and wagering contracts or oer>ain 
olaesas of marriage brokerage contraots, or 
whether there is not something more in this 
oase whioh taints it from the beginning with 
something in the nature of oriminality or 
moral iurpitude. Speaking for myself, it 
seems to me that this is just one of that 
olass of oases whioh the Court will refuse 
to have anything to do with at all, because 
it is in my view a grossly immoral act to 
endeavour to bribe a priest to use his 
spiritual irduenoe with his chela in the 
interests of the person bribing bim and if 
tbe plaintiff oomes and asks us to assist 
him in any way in carrying out the terms 
of such a contract or to recover back 
money paid under it, I think tbe Court 
ought to refuse. 

There is only one other matter which I 
should like to draw attention to. This is 
not, as the action is framed, one of those 
oaees where tbe plaintiff has sought to 
repudiate tbe contract before it has been 
performed and claims to recover 
hack the money paid for an illegal per- 
f irmanoe before the miaobief has been done, 
because from the manner in whioh the 
claim is framed in the plaint the plaintiff 
is clearly claiming, after tbe time fcr per- 
formance has elapsed, something in the nature 
of damages for failure to perform the 
oontraot. The damage has been estimated 
at the amount which he paid and whioh the 
defendant stipulated to pay bim back in 
the event of his failure. It is fora breach 
of one of (he stipulations in that contract 
that the plaintiff is now suing and he 
has not up to the present time purported 
to repudiate the oontraot and recover 
back the money on the ground that the 
oontraot was illegal or contrary to 
public policy ah initio. So far as the 
plaintiff and tbe defendant themselves are 
ooDcerned, I can see little or no distinction 
as to tbe part which each of them took 
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in this transaotioD. To my mind it waa 
one of gross immorality. I think both of 
them are eqnally to blame and there is 
nothing to choose between them. In this 
view of the oase it seems to me that tbe 
decision of tbe Court below,|wbioh was oome to 
with some relnotanoa by the learned Distriot 
Judge, must be set aside and that tbe appeal 
must be allowed and judgment entered for the 
defendant. Eat in the oiroumstanoes of the 
case we do not think that any order ought to 
be made as to costs. 

Roe, J. — I agree. I am satisfied that no 
distinction can be made between an agree- 
ment to bring about a marriage and an 
agreement to bring about an adoption and 
after reading the decision in the oase of 
Hermann v. Oharlesworih (5>, 1 am of opinion 
that the Calcutta High Court has rightly 
held that money paid as consideration for 
bringing about a marriage or adoption may 
be recovered. But this is subject to tbe 
rule of ex turpi causa. I entirely agree with 
the learned Chief Justice that this is a 
oase in whioh the Court should not interfere 
for fear of pullying its hands. I regard 
tbe oontraot as one made by a man of 
position to induce another to prostitute his 
religious calling for his benefit fcr a bribe 
of Rs. 5 , 0 : 0 . 

Aopeal allowed. 

(5) (1905) 2 K. B. 123; 74 L J. K. B. 620; 93 L. T. 
284; 54 W. R. 22; 21 T. L. R. 368. 


ALLAHABAD HIGH COURT, 
Second Civ.'l Appeal No. 150 op 1917. 

January 9, 1919, 

Preser^t '. — Sir Henry Riobards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

KAMLA DEVI — Platntifk— Appellant 

versus 

GUR D AYAL AND OrSEKS — DjfiFENDANTa — 

Respondent?:, 

Civil Procedure Code {Act To/ 1908), 0. VII, r. 6— 
Ecidence Act \1 of 1872), s. \09)~Liinitaiion Act' (IX 
oI1908),s, \0, Sch. I, 143 — Mortgage— Redeiription 

suit for — Pluint — Acknowledgments saving limitation* 
whether to be specially pleaded —Limitation -Date o*f 
mortgage — Burden of proof. 

In a suit to redeem a mortgage it was alloo-ed 
that the mortgage was execafced within sixty ye'ars 



284 


UIDiA^ OASES, 


(1919 


KIM LA. DETi U. OUR DATAL, 

before suit. Tlie trial Court dismissed the suit on 
the ground that the plaiutiff liad failed to prove the 
allegation and declined to consider certain acknow- 
lodgments on which the plaint ifE relied, on the 
ground that thcv had not been spe-^ially pleaded in 
the plaint: 

ifc/d, tl) that the plaintiff haWng pleaded that 
the mortgage was within limitation, it was not 
necessary forliim to plead that the acknosvledgments 
saved the operation of limitation: [p. 2^4, col i.] 

4 2) that the mortgagee was the person in whose 
possession tlie mortgage deed would naturally be, 
and that the evidence as to the exact dale of the 
mortgage was, Ihereforo, a matter within his 
peculiar knowledge, so that the burden of proving 
that tlie acknowlegdmeiits were not given within sixty 
years of the mortgage lay upon him. [p. 2b4, col. 2.] 

Sdoond appeal from a decree of the 
District Judge, Aligarh, modifying that 
of the Munsif, Havali. 

Mr. Feary Lai Banerji^ for the Appellant. 

Mr. / anna Lal^ for the Reapondenta. 

JUDGtMKNT. — T his appeal arises oat of 
a suit to redeem a mortgage. In the 
plaint it was alleged that the mortgage 
waa executed in or about the year 1856. 
Various pleas were taken and the Court 
of Grst instance dismissed the suit. The 
lower Appellate Court upheld the decision 
of the Court of hrat instance upon the 
ground that the plaintiff was the wife of 
a Kanungo and that the transfer of the 
mortgagor’s interest was realfy for the 
benefit of the Kanungo, and that it was 
against public policy that the fCanungo 
should become the transferee of the mort* 
gagor’a interest. This Court on appeal held 
that this was not a correct view of the 
Iaw and remanded the case to the lower 
Appellate Csurt, the Court of first instance 
having decided the other issues. On remand 
the lower Appellate Court, whilst dismissing 
the suit for redemption, granted the plaint* 
iff a decree for the amount which bad 
been paid for the tran.sfer of the mortgagor’s 
interest against the vendors. The Court 
decided against the plaintiff so far as the 
claim for redemption, went upon the ground 
of limitation. The Court held that the plaintiff 
had failed to prove that the mortgage waa 
executed within sixty years of the institution 
of the suit and declined to consider certain 
acknowledgments on which the plaintiff 
relied, upon the ground that if the plaintiff 
sought to bring herself outside limitation 
it was necessary for her to plead in the 
plaint that the acknowledgments had been 
given within limitation. 


We think that the view takea by the Court 
below was incorrect. The plaintiff bad pleaded 
the mortgage within limitation. It was, there- 
fore, not necdssary for the plaintiff to plead 
that the acknowledgments saved the opera- 
tion of limitation. We think the Court 
below was bound to oon.sider the acknow- 
ledgmenis which were referred Jto and 
proved to the satisfaction of the first Court, 
These aoknowledgruents are of a remarkably 
clear descrip ton. They consist of entries 
in the wajtb ul arz commencing from the 
year 18^6 and going on to the year 1900. Even 
in the year 1913 the def>indaDt described 
himself as mortgagee. In the wajih uharz 
the description of the land is given, the 
amount of the mortgage, the names of the 
mongagors and the mortgagees respectively. 
It is said that the plaintiff was bound to 
have shown that these acknowledgments 
were given within sixty years of the date 
of the mortgage; and that as the plaintiff 
had failed to prove the exact date of the 
mortgage, the acknowledgments are of no 
avail. It must be remembered that unless 
the mortgage was as old as the year 1806, 
the acknowledgments were perfeolly good. 
It must also be remembered that the party 
in whose possession the mortgage deed 
would naturally be, would be the defendant 
who w&.s the mortgagees’ representative. The 
evidence, therefore, as to the exact date of 
the mortgage was a matter within the 
peculiar knowledge of the defendant and 
not of the plaintiff. We think that tbe 
a:know]€dgments, assuming them to have 
been given in time, were euffioieui acknow- 
ledgments of tbe subsistence of the mortgage, 
and we think under the oiroumstanoes of this 
case that we ought to bold that acknowledg- 
men's were given before theexpiration jf sixty 
years from the date of the mortgage. We, 
therefore, think that Ihe plaintiff ought 
(o have got a decree for redemption. There 
is some doubt as to whether tbe land now 
claimed is identical with tbe land mortgaged. 
Before finally deciding the appeal we think 
that we must refer an issue on this point. 
We accordingly refer tbe following issue to 
tbe lower Appellate Court, namely^ 

Is the land claimed the land morigaged, 
and if not, what is tbe land mortgaged ? 

The parties will be entitled to adduce 
evidence relevant to thip issue, On return 
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of tbe fiodiDgr the nanal ten days will be 
allowed for filiog objeotioDe. The case will 
be put op on reiorn of tbe boding. Tbe 
iesoe may be sent down as soon as possible. 

Issue remitted. 


CALCUTTA HIGH COURT. 

AppEiii PRCu Appellate Decree No. 540 

OP 1917. 

I March 7, 1919. 

rrestnt: — JostioeSii Krnest Fletcher, Kt., 

and Mr. Justice Cuming. 

KRIPA SINDHD MU KHERJEE iNO oxaERS 

— ApPELLAhTS 

versus 

SURBNDRA NATH BAKERJEE 

AND OTHERS — RESPONDENTS. 

Bengal 'Tenancy Act ( VIll of ISSft), .»•. 161 — Sale 
of povtioyv of non-transferable occupancy holding, 
whether incumbrance — ICxchangCy whether i,alc. 

The sale of a portion of a non-tiansfcrablc occu- 
pancy holding is not an iocuinbraucc within ihc 
moaning of section 161 of the Bengal Tenancy Act. 
[p. 216, col. 1.3 

An exchange is not for all purposes a sale. [p. 215, 
col. 2.3 

Appeal against tbe decree of tbe Sub* 
ordinate Judge, Birbhum, dated the 5tb 
January 1917, affirming that of tbe Munsif, 
2Dd Court at Rampurbat, dated the 29tb 
February 1916. 

FACTS appear from tbe judgment. 

Babu Surendra Ghunder Sen (with him 
Baba Bejoy Goomar GhatUrfee)^ for the Ap- 
pellants. — Tbe sole poiut to be decided 
in this appeal is whether tbe transfer of 
a portion of a non transferable oooopanoy 
bolding is an enoumbraooe under section 
161 of tbe Bengal Tenancy Act. The de* 
oisions are all conflio'ing on tbe point. 
Tbe case should go up to a Fall Bench. 
Tbe decision in Ghundra Sakai y. Kalli 
Prosanno Chuc^erhuity (1) is :q my favour. 
The cases against me are Abdul Rahman 
Ohowdhuri v. Akmkdar Rahman (2), Tamiz 
uddin Khan v. Khoda Nawaz Khan (3), 

(1) 23 C. 254; 12 lud Dec. (n. s ) 170. 

(21 31 Ind Gas. 654; 43 C, 658; 19 C. W. N. 1217; 
22 G. L. J. 366. 

(3) 6 Ind. Gas. 116; 14 C. W. N. 229; 11 C. L. 0. 16. 


Rameshwar Singh v. Raghunandan Khawas (4), 
Asgar Ali v. Oouri Mohan Roy Ghowdhury 
(5) There is practically no distinction 
between an exchange and a sale, so tbe 
decision in Ghandra Sakai v. Kalli Prosanno 
Ghuckerhutiy (1), though it deals with an 
exchange, is an authority in support of 
my contention that tbe sale of a portion 
of a non-transferable occupancy holding is an 
inoumbranoe within the meaning of section 
16 1, Bengal Tenancy Act. 

Dr. Dwarka Nath Mitter (with him Babu 
ytarain Ghunder Kar), for the Respond- 
ents, was not called upon to reply. 

JUDGMENT. 

Fletcher, J. — The only question involved 
in this appeal is whether the transfer of 
a portion of a non- transferable ooonpancy 
holding is an encumbrance within tbe 
meaning of section 161 of tbe Bengal Tenancy 
Act. The decisions of this Court seem 
to be quite char that it is not. Tte 
ruling in tbe ca?e of Abdul Rahman 
Ghiiivdhuri v. Ahmadar Rahman (2) 
is exactly in point. A simiJsr view has 
been tekec in tbe High Court of Patna 
in the ease of Rameshwar Singh v. Raghu* 
nayidan Khawas (4). On section 86 of 
the Bengal Tenancy Act, there is also a 
decision of this Court. [Tamizuddin Khan 

V. Khoda Nawaz Khan (3;}, which shows 
that the sale of a portion of a non* 
transferable occupancy holding is not an 
encumbrance within the meaning of sec- 
tion 86, sub-sections (6' and (7), of the 
Bengal Tenancy Act. The only difficulty 
that is raised is by the decision in 
Ghandra Sakai v. Kalli Prosanno Ghuckerbutty 
(1). That is a case of exchange, where 
it was held that an exchange was not 
an enoumbranoe within the meaning of 
section 161 of the Bengal Tenancy Act. 
Whether we agree with that decision or 
not, it is quite clear that an exchange is 
not for all purposes a sale, and the case 
has been distinguished already in the 
case of Abdul Rahman Ghowdhnri v. Ahmadar 
Rahman (2), already referred to, on the 
ground that an exchange is not a sale. 
There may be a difficulty in principle in 
the ease of an exchange and it may be 

that on some subsequent date it may be 

(4) 38 lud. Gas. 337; I P. L. J. 403; 2 P. h. W. 364 

15) 2 lud. Gas. 58; 18 C. L. J, 257 at p. 259: 18 G 

W. N.601. 
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neoessaiy to review tbe indgment in Chandra 
Sahai v. Kalli Frcsanno Chuc^:erbuHy (l). 
Bat on tbe qaestion '>£ sale, it seems to 
me that tbe antborities are clear and 
ooDclaaive, namely, that tbe sale of a 
portion of a oon-transfetable oooapanoy 
bolding is net an enoambranoe within tbe 
meaning of section 161 of the Bengal 
Tenancy Act. In that view, the present 
appeal fails and mast be dismissed with 
costs. 

Cuming, J. — I agree. 

Appeal dismisisd. 


MADRAS HIGH COURT. 

FULL BENCH. 

Second Civil. Appeal No. 91 of 1917. 

March 26, 1919. 

Present: - Sir John Walli?, Kt , Chief 
Jasiioe, Mr. Justice OldBeld, Mr, 
Justice Sadasiva Aiyar, Mr. Justice 
Coatts Trotter and Mr. Justice Seshagiti 

Aiyar. 

PUTHIAPURAYIL KANNYAN BADU- 

VAN AND ANOTUER — DEFENDANTS NoS. 2 AND 3 

— ApPEIiLANTi 
terius 

CHENNYANTEAKATH PUTHIAPURA- 
Ylb ALIKUTTI and others — Plaintiff, 
Defendant No. 1 and Leqai. Reprtsenta* 
TivE OF Defendant No. 1 — Respondents. 

ilutabar Law — Lnudio^d and tenant — Lease of 
gcvcral items oj j)roi>ert>j‘—Ejrclnient, partial, right to 

Compenstdion, pngment of, for other items — Assignee 

of reversion in part of demised premises, light of, to 
evict tenant f)Oin such part — Malabar Compensation 
for Tenants' Improvements .lei fMad, 1 of 1900J, jjs. 
5 ^ 7 ^ 9 — Transfer uj Vropertg .let (IV of 1882^, s. 109. 

//ctit, by the Full lleiicli, {Sesluigiri Aigar, J., dissent- 
ing). Whore sovcrul items of property are rotnprised 

in a lease, t ho lessor is not entitled to eject the tenant 
from a part only of tho holding, but the assignee of 
the reversion in ])art of tho demised premisoa is 
entitled to eject for dito cause from such ])art on 
payment of the value of the improvements to that 
part, and this applies to tcDanoica in Malabar, 
[p. 291, col. 2; p. 292, col. 1.] 

Per Sc*ftay»»i Aiyar, J. — Under the Malabar Com- 
jionsatiun fur Tenants* improveraoats Act there can 
be no partial oviction until payment of compensation 
in respect of the holding as a whole, [p. 293, col. 2.] 
Neither under section 109 of tho Transfer of 
Property Act nor under the general law of tho land 


is it competent fo an assignee of part of the demised 
premises to ejont the tenant from that portion 
compulsorily during tho period of the tenancy. 
Even if section 109 of the Transfer of Property Act 
is capable of a different construction, its operation 
should not bo extended to agricultural tenancies in 
this country, [p. 292, col. I.] 

The Le^slatore, in providing for compensation on 
eviction in tho Malabar Compensation for Tenants* 
Improvements Act, understood that tho parties were 
in stains quo ante and that there had been no break- 
up of the lease interest, [p. 292, col. 2.] 

Second appeal against tbe decree of tbe 
Court of the Temporary Subordinate Judge, 
Tellioherry, in Appeal Suit No. 476 
of 1916, preferred against the decree 
of the Court of the District Muneif, 
Cannanore, in Original Suit No. 186 of 
1914. 

This second appeal coming on for bearing 
on tbe 16th July 1918, upon perusing tbe 
grounds of appeal, tbe iudgments and 
decrees of tfe lower Appellate Court and the 
Court of first instance and the ma'erial 
papets in tbe suit, and upon hearing the 
arguments of Mr. E. Baviaswamt Iyer, 
for the Ist Appellant, and of Mr. T. 
Eroman Unni, for the 1st Respondent, and the 
2nd Appellant and tbe 3rd Respond- 
ent not appearing in person or by Pleader, 
and tbe case having stood over for oonsidera- 
tioD till the 19th July 1918, tbe Court 
(Phillips and Kumaraswami Sasiri, JJ.) made 
tbe following 

ORDER OF REFERENCE TO A PULL 

BENCH. 

In this case a lease was granted to the 
2nd defendant for a period of 8 years. 
This lease comprised 11 items of property, 
and the period of 8 years had expired at tbe 
time of suit. Tbe plaintiff is a Melohartbdar 
from tbe Jenmi, and his Melobarth refers 
to only one item of the 2nd defendant’s 
lands. , 

Two minor points have been raised in 
this second appeal, firstly, that tbe Melobarth 
wbiob was obtained by one Ussan Parikutti 
and assigned to tbe 2nd defendant is 
valid, and secondly, that notice to quit had 
been waived by subsequent ' receipt of rent. 
These two points were found against tbe 
2od defendant by tbe District Munsif, and 
were not argued before the Subordinate 
Judge, and we agree with tbe District 
Muoaif that they must be found against 
tbe appellant for the reasons given by 
him. The fact that tbe appellant now 
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urge?, u e., that the properties were 
Devaswom properties and not ordinary 
Tarwad properties, is a question of faot which 
cannot be decided without evidence, and it is 
very doabtfnl if it can affect the merits of the 


case. 


The main point for consideration is 
whether the plaintiff is entitled to evict 
the 2nd defendant from one item of his 
leasehold lands without paying compensation 
to him for improvements in the other items. 


portion only of the leased property without 

oompenaation for improvements on othericema. 
This judgment does not decide detiaiceiy 
what the tenant’s rights are under section 
5 of the Malabar Improvements Act. it 
appears to consider that his rights are 
dependent on facts, such as whether the 
lease can be divided up into parts, and 
on the hardship that the tenant might 
suffer through the division of the property 
and ejectment from one portion of ic. Tue 


10 oim lur lUipruvuuioLiiio lu nuo k A^f 

The Subordinate Judge hue found that he ^ J 

can do so, and the reasons be gives are oe to k „,i„a 

that the rent of each of the items is that lonri »u 

impmyAfTiftntB made upon the land, and the 

question that has to be decided is, whether 

the whole of the land held on lease is 

the security for such payment, or whether 

only the items of land on which those 

improvements stand form the security. 

Section 5 is in very general terms and 

merely says that the tenant shall ou 

ejectment be entitled to compensacioa fur 

improvements, and is entitled to remain 

in possession until ejectment in eAecucion 

of a decree or order of Court, The langu« 

age of the section would seem to imply 

that a tenant can resist eviction from any 

portion of his bolding nntil he gets oom> 

pensation, and there is no section of the 

Act which specially authorizes eviction from 

a part of the holding without paying 

compensation. In section 3, clause (3^, 

"improvement” is detined as any work or 

product of a work which adds to the 

value of "the holding,” is suitable to it 

and consistent with the purpose for which 

the holding was let, mortgaged or occupied; 

and again section 9 relates to improvements 

which enhance the value and annual pro* 

duoe of "the holding. ’ Xne use of the 

word ‘holding* seems to imply that the 

whole of the land demised under the 

lease has to be considered when there is 

a question of oompenaation for improvements- 

and we see in section d, clause that 

if a tenant is found to be in arrears with 

bis rent, the Court is directed to set off 

such sum against the amount found due 

for improvement. If, therefore, a landlord 

is entitled to evict a tenant from a portion 

of his holding on which no improvements 

have been made, be might obtain a decree 

for ejectment and for arrears of rent, and 

the tenant would not be able to set off 


stated separately in the lease^deed. Exhibit 
X, and that the term of each is to expire 
after 8 years, and there is no agreement 
forbidding the lessor to recover each item 
separately. As a matter cf faot the rent of 
the plaint item is not stated eeparately 
in the lease, but its rent is lamped up 

with that of the only other Nilam contained 

in the lease, the other 9 items ell being 
parambas. 

It has no doubt been held that, when 
there is a severance of the interest of the 
landlord the owner of the severed interest 
can sue to recover the portion of the pro- 
perty which has fallen to him. Vide 
Korapalu v. Narayana (l)and Syed Ahmad 
Sahib V. Magnesite Syndicate Ltd, (2). But 
these decisions are not decisions from 
Malabar, and hardly seem to bear on the 
question of the tenants’ rights under the 
Improvements Act. In this case plaintiff 
is not the original landlord but a Meloharth- 
dar, a lessee under the landlord, hut 
there seems to be no reason why if a 
landlord cannot eject from one item only, 
the assignee from the landlord should be 
allowed to do so. Under the Malabar 
Compensation for Tenants’ Improvements Aot, 
a tenant is entitled to resist eviction antil 
he has been paid compensation for his 
improvements, but it has been held in an 
nnreported case, Second Appeal No. 2180 of 
1914, that when the lease is divisible and 
when no hardship is caused to the tenant 
by ejecting him from one item of land 
without paying for his improvements in 
the other item, he can he evicted from a 

(1) 20 Ind. Caa. 930; 38 M. 445; 23 K. L. J. 315> 
(1913) M. W. N. 665. 

(2) 32 Ind. Cas. 612; 39 M. 1049. 
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againgf arrears of rent the amount doe 
for improvements, and be woald thus lose 
the benefit of seotion 6 (*2). We think 
this is a very important question wbioh 
in many oases is likely to arise in Malabar, 
and Qonsider it advisable to refer it to the 
deoision of a Fulll Bench of this Court, more 
especially in view of the deoision in Second 
Appeal No. 2180 of 1914-, which does not 
seem to have held that there is any definite 
principle underlying the provisions of the Act 
as regards the seourity which the tenant has 
for the payment of his improvements. We, 
therefore, refer for the orders of the Fall 
Bench the following question: ^ 

When several items of property are 
comprised in a lease, is the landlord en* 
titled to evict the tenant from one of those 
items only, without paying him oompen* 
sation for the improvements on ether itemsl^ 


This second appeal came on for hearing, 
in pursuance of the above Order of Re- 
ference, on the 8rd E'ebruary 191 i before 
the Court (the Chief Justice, Oldfield and 
Seshagiri Aiyar, JJ.) 

Mr. N. P. Narasirnha lye'.gir, for the 
Appellant, read out the definitions of 
^‘improvement,” ' holdiDg”,eto.,iDthe Malabar 
Compensation for Tenants’ Improvements Act 

of 1900. 

[Mr. Kroman Unni, for the Respondents, 
was at this stage called upon as the onus 
lay on him.] 

[Wallis, C. J. — 'The tenant is at liberty 
under tbe Act to remain on tbe land till 
he is paid tbe compensation. Tbe premises 
are his security.] 

Mr. Eroman Unni, for the Respondents. — 
That is the question at issue. Under the 
general law I am permitted to evict. 
Further I am tbe Meloharthdar of only 
one item and so I can’t sue in ejectment 
for the whole. 

[Wallis, C. J. — But even your Jenmi 
is not allowed to evict from a part of tbe 
holding. How can you?] 

Compensation for one item necessarily 
involves compensation in part at least for 
the other items, because tbe items are 
dependent upon one another. 

[Sesbagiki Aiyar, J.^Suppose the item 
not redeemed is unproductive What is the 
good of retaining that item alone?] 

iSee Second Appeal No. 2180 of 1914 


(unreported). The general law gives me the 
right. 

[Wallis, C. J. — The holding cannot be 
split up without the tenant’s consent. 
That is tbe general law.] 

Where the interest of the landlord ia 
severed by him even without the tenant’s 
consent, the transferee of a part so severed 
can recover that alone from the tenant. 
See 6Vi,’ Rxja Simhadri Appa Rao v. 
Prattipiti Bamaya (3), Korapalu v. Narayam 

(1) and f^yed Ahmad Sahib v. Mignesits 
Syndicate Ltd, (2). 

L C. J. — All those oises assume 

that the tenancy is determined, in which 
case a co-owner, joint tenant or tenant-in- 
oommon can recover hi.s share alone. They 
do not apply here]. 

[The other side cited Harikar Banerji 
V. Jiamsashi Roy C4), which lays down 
that notice to quit part of a holding is 
bad and even if good, tbe suit must fail]. 

The Privy Council do not go further 
than that notice to quit a part only is bad, 
farther the sbAre alone can be rsoovered, 
sea Da-arka Sath Rai v. Kali Ohundei Rai 
(5), followed in Hurendra Narain Sitgh 
V. Moran (6). See also Ehrahim Pir 
Mohamed v. Cursetji Sorahji DevHre (7) and 
Subramaniam Gheltiar v. Periasami Thevar (8). 

[ The Chief Justice cited Cole on Eject- 
ment and 3 Barnewall and Adolphus.] 

Here there is no question of notice. 
Does the suit lie is tbe only question. 
The case in Hanhar Banerji v. Rameashi Roy 
(4) does not apply. See also Second Appeal 
No. 2173 of 1914, Tbe Compensation Act 
defines a tenant also as of a part of a 
holding and so contemplates redemption 
piecemeal. Further the tenancy is already 
determined. The tenant simply bolds over. 
See Nynam Veetill Mayan Kutti y. Valappila- 
hath Kunhammad (9), Theman v. Kunhi 
Pathumma (10). 

(3) 29 W. 29. 

(4> 4S Iwd. Cas. 277; 35 M, L. J. 707; 23 C. W. N. 
77; 16 A. L i. 969; 29 C. L. J. 117; 9 U \V. I48j 25 
M. L. T. 169; 45 I A. 222 (P. C.). 

(5) 13 C 75; 6 hid Dec. (n*. s ) 548. 

(6) 16 C. 40 at p. 46; 12 lud, Jur. 220|7 lad. Dec. 

(n. s.) 612. 

(7) llB.6i4;6Iucl. Dec. (n.s.) 423. 

(S) 24 Ind Cua. 726; 26 M. L. J. 435. 

(9) 44 Iiid. Cas 110; 4i M, 611; 7 L \V. 143; 34 
M. L. J, 167; 23 M. L. T. 156; M. W N. 205. 

(10 43 lud. Cas. 767: 4IM. 116; 6L. W.670; (1917) 

M. W. N. 784;34M.L.J. 128. 
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[Wallis, 0. J, — What is held under a 
single lease oannot be split up The Aot 
empowers the tenant to make improvements 
till aotaal ejeotment. See seotion 6, 
clause (3).] 

Mr. N, B. Narasimha Atyar. — Abdulla 
BiOwthan v. Vaiudeva Ravi Varma (11) is 
a ease where consent was found as a fact. 
See also Moore’s Malabar tiaw, page 245. 
Assent is necessary. The Aot does not 
locate improvements as a speoiho item but 
uses the term with reference to the whole 
holding: sections 5 and 6. Farther the 
tenant has no right of suit in respect of 
improvements. See also fyri Raia Simhadri 
Appa R'jo V. Prattipati Ramayya \'6) where 
the difference between Indian and English 
Law is stated. 

[The appeal came on for further argu- 
ment on 24tb February 1919 and having been 
ordered on the said date to be posted before 
a Fuller Bench, the case accordingly came 
on for hearing before the Chief Justice 
and Oldfield, Sadasiva Aiyar. Coutts Trot'er 
and Seshagiri Aiyar, JJ.] 

Mr. N. S. l^arasimha Aiyar ^ for Appellant 
No. 1. — Sections 5 and 6 of- the Malabar 
Compensation for Tenants’ Improvements Act 
speak of the *land’ and not part of a land’ 
as the subject of the holding. 

' Wallis, C. J. — Section 6 refers to the 
land which forms the subject of eviction. 
Is it nol P] 

No. It is the whole land. See also 
Eeolion 9. 

[Wallis, 0. J. — The refererce to decree 
and execution shows that they provideouly 
in case of a decree for e jectmarn ] . 

Seotion 9 provides for calculating net in- 
crement on the whole land. See also 
section fi (2), (3) aid section /.thelatter 
of which speaks of ‘ substantial injury to the 
holding.” See also seotiot* 9 

[WaLLIP, C. j. — What was the law before 
the AotP Was there a customary right to 
the ralue of improvemeuti-P] 

Yea, there was a onstomary right. Tne 
Aot simply inorpirates the exisniag custom, 
[Wallis, 0. J. — Then what the Aot does 
is to give the tenant a prooedu e to enable 
him to realise the value of improvements.] 
Yes. 

[CoiiTTS Tr jTTER, J. — The object of seotion 5 
(11) 29 Ind. Cas. 280} 29 M. L. J. 310. 


possession until he gets compensation for hia 
improvements. So that the landlord does 
not get a right to possession until he pays 
for the improvements]. 

Puthiyapandikasalayil Abdulla Koya v. 
Kallumpurath Kanaran (12). 

[SaDisiva Aiyah, j. — W hy not treat each 
item in the present case as given on a 
separate lease?] 

Even the rent is not separately fixed. 

Sen sections 3 and 4, where improvements 
are defined and ©numerated without regard 
to the lands on which they are made, 

[Wallis, C J. — Suppose the tenant falls 
into arrear with his rent. He can be 
evicted from the part of the holding by the 
assignee of the part.] 

See Vasudet^an Nambudripad v. Valia 
Chathu Arhan (13) and the position of a 
Kanom tenant is the same that of a Yernm- 
pathora tenant. 

Moore’s Malabar Law, page 2d7. 

[CooiTS Trottes, j. — S uppose the land- 
lords sells half the reversion, can the 
assignee compel the tenant to split up the 
rent into two?] 

See Sri Raja Simhadri Appa Rao v. 
Prattipati Ramayya (3). He cannot. 

Without a right of suit, 1 have to rely 
on being redeemed wholly to get the 
value of improvements without prejudice. 

Mr. T Eronian Vuni, for Respondent No. 1. 
— The Act does not provide fcr the present 
difficulty. So the general law apart from 
the Aot ou> ht to guide the Court. 

[SitaUiGiti Ajyar, j. — A re we entitled to 
resort to section 109, TransPer of Property 
Aot, in Ttepect of agricuicural tenancie&P 
The object of such tenancies is really to 
give the advantage to the tenant of having 
the whole land, as crops may notbegrown 
on all the lands included at the same time 
and the Malabir Act specifically considers 
such a case.] 

Even before the Aot, in hwar Chun hr 
Dutt V. Ram Krishna Dass (14> the principle 
of seotion 109 was applied. See also 
Sri Raja iSmihadri Appa Rao v. Prattipati 

(12) 4“^ III 1. Cas. 0: 33 M. L. J. 463; 6 L. W. 696; 

(19i r» M. W. N h- 2. 

(13; 24 M. 47 iF. B.); 10 M. L. .1. 3 ?1. 

(.4)/) C. ^0 ■; 6 U. L. K. 421; 3 Shoine L. H. 132* 

2 Ln-l. Doc. (N. ) 1182. 
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IiDtiayy 1 ( 8 )* The rent aoald be appor- 
tioned in the case oF partial assignment. 

[Coa-iTs Trottek, J.—Kven though the 
landlord s covenants and liabilities have 
yet to be disohargedp] 

The burden would be distributed by the 
assignments, 

Cole on Ejectment, pages 44, 697; 

Cutting against Derby. William Blaokstone; 

Eoa, page 670 (Landlord and Tenant). 
4th Edition: Vasudeva Shenoi v. Damodaran 
(15), Achuta V. Kali (16). 

The right to improvements cannot be 
attached by creditors. Anantka Bhatta v. 
MavinamaJe Anantka Bhatta (17). It is not 
a charge on, or interest in, property. 
Compensation for one item may also 
be compensation in lieu of the increased 
production of ihe unredeemed items, as for 
instance if that item be a tank. 

[Wallih, C. J. — It comes to this, that there 
may be an assignment but the tenant is 
not to be evicted from the part ] 

If there were a practical impossibility 
in severing, perhaps it may be that partial 
eviction cannot be had. 

[Walhs, C. J. — ■\ ou say that by asking 
tbe assignee of the part to pay for the 
whole of the improvements, the tenant will 
continue to enjoy the part of tbe improvement 
even though he has got also the value 
thereof.] 

V es. Otherwise I will be paying compensa- 
tion for land from which he is not ejected, 
even though he is entitled to compensation 
only on ejectment. See also section 5. 

[CuUTTH TKOTTfiit, J. — Such a suit would 
not be tolerated and so such a difficulty 
cannot arise.] 

And the Act steers clear of such a 
situation. It provides only for lands regard- 
ing which suits are brought and decrees are 
obtained. 

And when the Act is found not to apply 
readily to a question, resort to the general 
law is the best way out of ihe difficulty. 
Further in many cases, the general law 
has been applied to agricultural leases. 

Mr. aV. B, Narasiynka Aiyar^ in reply. 

See Ilanhir Ban>:r'}i v. Ramas ishi Roy ( 4 ). 
Whether the tenant be one from year to 

(16) .M.»Gj 8 liid. D.’c. (N. s.) 

(10) 7 M. 040; Iiitl. Ucf. IN. 8.) UOi. 

( 17) 48 Ind. Cas. 705; 30 M. L. J. U2j (1918) M \V 
R. bb7i 0 L. VV. 78. 


U^19 

POrdlAPORATIL ALTKUTTI. 

year for a term of years, the principle of 
that case applies. 

OPINION, 

Wallin, C. J. — Tbe Malabar Compen- 
sation for Tenants’ Improvements Act. 1899, 
entitles a tenant who is sued in ejeotmeut 
to ODmpensation for improvements to tbe 
land from which it is sought to eject 
him, and autborizss him, notwithstanding 
the determination of the tenancy, to remain 
in possession until ejectment in execution 
of a decree or of an order of Coait varying 
that decree as provided in section 6 ( 3 ). 
Section 6 ( 1 ) provides that the decree is 
to direct that on payment by the plaintiff 
into Court of the amount found due for 
improvements the defendant is "to put the 
plaintiff into pojsession of the land with the 
improvements thereon,” As under section 
5 (2) the tenant after decree is to continue 
in possession as a tenant, section 6 ( 3 ) 

provides fora revaluation of the improve- 
ments when the plaintiff seeks to execute 
the decree with referencs to the state of 
things then existing, and for an order of 
Court varying the decree accordingly. The 
only improvements for which oompensatloa 
is payable under these seotions are improve- 
ments to the land from which it is sought 
to eject tbe tenant, and they neither 
impose nor reoognizs any obligation on the 
plaintiff to pay for improvements to land 
from which the plaintiff does not seek 
and is not entitled to eject the tenant. 
We have, therefore, to consider the question 
referred to us apart from the provisions 
of the Act. A lessor cannot give a tenaut 
notice to quit a part of the holding only 
and then sue to eject him from such part 
only, as pointed out quite recently by tbe 
Privy Council in Harihar Banerji v, Rama* 
sashi Roy (4). Consequently if the suit is 
brought by the original lessor, tbe answer 
to the question referred to us must be 
in the negative because such a suit does 
not lie at all. Other considerations, how« 
ever, arise, where, as in tbe present oase* 
the original lessor has parted in whole 
or in part with the reversion in part of 
tbe demised premises. Under tbe general 
law such an assignment effects a severance, 
and entities tbe assignee on tbe expiry of 
the term to eject the tenant from the land 
covered by tbe assignment. There never 
was any question about this, but it was 
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held ID Eogland that, while the assignee 
of the reversion in part was entitled to 
the benefit of the covenants in the lease 
as regards such part, the result of the 
severance effected by the assignment was 
to destroy altogether the conditions in the 
lease as for re*entry for non-payment of 
rent. Coke on Littelton, 215a. The law 
was altered as regards the case last men* 
tioned by 22 and 1^3 Viet. C. 35, section 3, 
and generally, as regards leases made after 
the passing of the Act, by section 12 of 
the Conveyancing Act, 1881. See Piggott y. 
Middlesex County Council (18). Section 109 of 
the Transfer of Property Act gets over 
the difiioalty by providing that ‘‘the trans* 
feree shall possess all the rights of the 
transferor in the part transferred” words 
which are large enough to cover both co- 
venants and conditions. There is no ques- 
tion of a condition here, as the suit was 
to recover possession on the expiry of the 
term. Under the general law the assignee 
of the reversion in part of the demised 
premises is entitled to bring such a soit, 
and there does not appear to be any 
ground for suggesting that the general 
law in this respect is inapplicable in Mala- 
bar. The learned Judges in their Order 
of Reference have referred to the provision 
in section 6 (2) that **the money due by 
the plaintiff to the defendant for rent or 
otherwise in respect of the tenancy” is to 
be set off against the amount found due 
for improvements. The only rent due to 
a plaintiff suing as assignee of the rever- 
sion in part cf the demised premises would 
be the apportioned rent in respect of the 
part assigned to him. There would be, 
therefore, no diflBoulty in applying the 
provision in question to such a case. More- 
over, it is a provision in favour of the 
landlord, and cannot be regarded as en- 
larging the tenant’s rights. The view I 
have taken is in accordance, as to the con- 
strnotiou of the Act, with the decision of 
Sadasiva Aiyar and Moore, JJ,, in Second 
Appeal No. 2180 of 1914 and as to the ques- 
tion of severance, with the decision of Sundara 
Aiyar and Sadasiva Aiyar, JJ. in Appeal 
against Order No. 85 of 1911, an earlier 
stage of the same case. It was not sag- 


(18) (1909) 1 Ch. 134; 77 L. J. 
682j 72 J. P. 461j 6 L. G. R. 1177. 


Ch. 813; 99 h. T. 


gested that there was any hardship to 
the tenant in that case or in this. If, bow* 
ever, it be apprehended that Jenmis may 
be so unwise as to attempt to nse the 
power of severance in a manner oppres* 
sive to their tenants, the proper course, 
it seems to me, is to move for an amend- 
ment of the Act. 

1 would answer that the lessor is not 
entitled to eject from a part only of the 
holding, but that the assignee of the reversion 
in part of the demised premises is entitled 
to eject for due cause from such part on 
payment of the value of the improvements 
to that part, and that this answer applies 
to tenancies in Malabar. 

Oldfield, J«^1 agree with the answer just 
proposed to the reference and accept the 
reasoning, by which it is supported, un- 
reservedly, so far as it relates to the effect 
of severance on a tenancy. 1 agree also 
that its effect is undiminished, when, as in 
the case before us, the tenant is holdiug 
over and there has beeu no acceptance 
of rent, involving that the lease has been 
renewed. 

1 have, however, felt some hesitation 
regarding the application of Act I of 1900 as 
between the tenant and the transferee of 
a part of the leased property, because it 
has been argued that the Act is worded 
with refereuod to improvements to the 
holding and compensation is payable only 
for improvements on the holding, that is, 
the whole property covered by the origi- 
nal lease, not for those standing on or 
affecting the transferred portion. And no 
doubt in section 3 (3) an improvement is 
defined with reference to the value of the 
holding and the purpose, for which it is 
let; and in sections 4, 7 and 9 (1), improve- 
ments, which increase the value of the hold- 
ing, are referred to directly. But there 
are also provisions, in which the reference 
is not to the holding, but to the tenancy, 
such reference being direct in section 6 (2) 
and (3) and indirect in section 6 (1), where 
the reference to “the land” may be read 
as to the land referred to in the definition 
of tenant” in section 3 (1). The question 
is then whether the use of the term “hold- 
ing” was intended by the Legislature to be 
distinctive and to mean the property original- 
ly leased, not the portion of it, from which 
in consequeDoe of a subsequent transfer the 
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tenant would be separately ejected. The 
result of so regarding it will be the exolu- 
sion of olaimB to ootnpensation after 
severanoe from the purview of the Act, and 
we have been shown no reason for thinking 
that this was contemplated. The Act con- 
tains DO definition of the term “holding,’' and 
in the oiroumstanoed I am of opinion that a 
liberal interpretation of it is legitimate and 
I, therefore, concur in the conclusion reached 
by the learned Chief Justice. 

Sadasiva Aiyar, J._I agree with the 
judgment of my Lord and have nothing to 
add. 

CouTTS Tkottek, J.— I agree with my Lord. 
The Legislature might have created a sub- 
stantive right in the tenant to compensation 
for his improvements enforced by a lien on 
his holding in its entirety. What in fact 
it has done is to make the right to com- 
pensation merely an adjunct to a suit in 
ejectment or for redemption. So far 
as I can see, the right itself does not even 
arise till such a suit is brought. That being 
so, the right must, it appears to me, be 
limited to the land which is the eubjeot- 
matter of the suit, i. e,, the land from 
which it is actually sought to eject the 
tenant. 

Seshagiui Aiyak, J.— The scope of the 
reference was oonsiderably limited during 
the second argument before a fuller Bench. 
The objection which I had raised to the 
suggestion that there can be no eviction 
from part of the premises during the con- 
tinuance of the tenancy was not attempted 
to be answered by Mr. Eromau Unni, on 
the second occasion. I feel no hesitation 
in saying that neither under section 109 
of the Transfer of Property Act nor under 
the general law of the land is it compe- 
tent to an assignee of a paH of the demised 
premises to eject tie tenant from that 
portion compulsorily during the period of 
the tenancy. Even if section 109 is oafable 
of a different construction, 1 would hold 
that its operation should not be extended 
to agricultural tenancies in this country, 
beoaue-e the rule of equity, justice and good 
cout-cienje would bo defeated rather than 
advanced by the extension of the doctrine 
of partial eviction to agricultural leases. As 
to the rule of Engiish Liw, Ibad formed 
an opinion at the first hearing that partial 


eviction before the expiry of the term of 
the tenancy is equally unavailing in England 
and I see no reason to change that view. 
But J do not think it necessary to discuss 
the point now. Therefore, my answer to the 
question would be in the negative, if it is 
understood to refer to eviction before the 
expiry of the period of the lease. 

Bnt what we have to consider is a case 
of a terminated tenancy which by virtue of 
the Malabar Oompensation for Improvements 
Act has not wholly ceased to be operative. 
There can be no doubt that the Act does 
not attempt to legislate whether there can 
be partial eviction or not. The Legislature 
has only provided for events happening on 
the filing of a suit for ejectment. At the 
same time, to my mind, it seems clear that 
it did not contemplate the possibility of a 
partial eviction. It, by the terms of sections 
6, 6, 7 and 9, seems to have assumed that 
the lease under which the tenant came in 
would continue intact. In clause (1), the 
expression used is “notwithstanding the 
determination of the tenancy.” This must 
have reference to the one which was created 
on the first entry and not to the split up 
parts by the process of sale or assignment. 
Strictly speaking, unless the tenant attorns 
rr otherwise acknowledges iho fractional 
landlord, there would be no tenancy ' to deter* 
mine. Again in section 6, clause (1), the 
word tenant” is D 2 >ed; in clauses (2) and 
the word “tenancy These words are 
not appropriate to the relationship which 
comes into existence by reason of the divi* 
sion of the demised premises, either by 
conveyance or assignment. In sections 7 
and 9, as if by way of variety, the language 
employed is holding”. Where can we have 
bolding” between the assignee of one of 
the demised premises and the quondam 
tenant of all the premises, unless a new 
tenancy is created in respect of it? If 
such a one is by act of parties brought into 
existence, the present question is easily 
answered. Otherwise I find it difficult to 
bold that on the expiry of the terra of the 
lease, there is any “holding” belonging to 
the assignee of a portion or “a tenant” in 
respect of it. It seems to me that the 
Legislature in providing for compensation 
on eviction understood that the parties were 
in status quo ante and that there has been no 
break-up of tbe lease interest. 
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It is DO answer to this diffiouUy to say 
that under the ordinAry law, a tenant that 
was, oan be evicted from each and every por> 
tion of the leased property. If that can be 
done, except in oases of holding over, it 
would be by regarding him as a trespasser 
who bad no right to remain on the soil 
after the efflux of time limited by his 
lease. 1 am prepared to oonoede that the 
Act we are oonetrning, dofs not in terms 
prohibit partial eviction. Bub that is only 
the negative side of the enaotment. Has it 
not by implioation asked the Courts to 
pass a deoree in ejectment preparatory to 
the award of oompensation on the basis of 
an existing tenancjH That is my reading 
of the Act, and I, therefore, regret I am 
unable to agree with the conclusion to which 
the learned Chief Justice and my learned 
brothers have come. 

r have been reading a great deal about 
the genesis of the Act. The report of the 
Malabar Land Tenures Committee shows 
that the present law is a compromise between 
the creation of ocsupanoy rights in the 
soil in favour of all tenants in the same 
way that the Estates Lind Act has done 
and the endeavour to purchase the landlord 
out altogether. 1 do not propose to quote 
any extracts from the riport; but T cannot 
help remarking that it is a sad commentary 
on their labours that the law whi^h they 
recommended should have been so inaptly 
worded as to enable the landlord to evict 
the tenant piecemeal. The danger w’aicb 
threatens the tenant is nob an imaginary 
one. I suggested some oases in the course 
of the hearing. A tenant erecting a house 
in a portion of the Paramba or digging a 
lank in one of the demised premises to 
irrigate the lands demised are instances iu 
which partial eviction would place the tenant 
very badly at the mercy of the UndiorJ. 
When we rememhar the practice of granting 
Melcharths which prevails in Malabar, it 
would occur at once that a Sarnavan oan 
by threatening to evict the tenant from a 
portion of the holding exact unconscionable 
terms prior to ranewal. In the case of ordi> 
nary owners of property such a procs.iura 
wouH not ba frequently adopted. Bat the 
Malabar .lantni of to day is in a transition 
stage. Education and noti >ns of iolep?nd- 
enoa havo dastriyai his benevo eot d^s* 
potism. lie is a watched man and he, there- 


fore, does not hesitate to make the most of 
his opportunities. Melcharths and the 
demand of a heavy renewal fee for which 
he is seldom held accountable to the flock 
under him are his resorts to enrich his wife 
and children. There may be still a few 
old fashioned Jenmis who wish well by the 
Tar wad and its property; but tbeir numbers 
are diminishing. The tie of natural kinship 
rebels against the enforoible claims of the 
corporate body; and the result is that, in the 
majority of oases, the Karnavan is tryieg 
to exact as much as possible from the 
tenants. Our decision would place a new 
weapon in bis hands and the lot of the 
tenant would become more difficult than 
ever. 

1 hope I may he excused this incursion 
into the domain of social tie between the 
Tarwad and its members, because 1 am 
anxious to catch the eye of the Legislature 
as to the necessity of so amending the law 
as to make the lot of the Malabar tenaut 
more tolerable than it would be under our 
decision. I feel compelled to difler from 
the majoriiy of the Court and to bold that 
until the payment of compensation in respect 
of the holding as a whole, there oan be no 
partial eviction. 

M. c. p. 

Reference amyvered. 


BOMBAY HIGH COURT. 

Original Civil Jorisdictio.'I Appeal N’o. 14 

OP 1918. 

January 9, 1919. 

Present '. — Sir Basil Scott, K r., Chief Justice, 
and Mr. Justice Hayward. 

MORARJl GOKULDAS A 00.— PLtiJiT.PPs 

API ELLANTS 

versus 

The ASIAN COMMERCIAL ASSURANCE 
CO , Ltd. — Dependants — 
Respondents. 

Bombay Rent (Tr«r Restrictions) Act {II of 1918), s. 
2 (c — "Landlord^’ ivho is. 

A lesi^ec <»f jireiuisos wlio U ontitlod to recover 
rent for liio pivniiscs falls within tlio terms of the 
detinitiou of “landlord’ ’ in section 2 (c) of the Boinbav 
Rent Act, 1918. [p. 294, col. 2.] 
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Appeal against a deoision of Beaman, J., 
dismissing tbe suit. 

Messrs. irc?<fon and D«ai, for the Appellants. 

Mr. Strangman (Advocate- General) and 
Mr. Kanga^ for the Rescordents. 

JUDGMENT. 

ScoiT, 0. J. — As a resnlt of negotiations 
^hioh oommenced in December 1917, the 
plaintiffs took a lease from Sir Mahcmed 
Yasnf of his premises in Church Gate 
Street consisting of a four-storied house, on 
the (3tb of February 1918. 

By tbe lease the plaintiffs became entitled 
to tie premises for twenly years, at a rent 
of Rs. G,5C0 per annum for the brst ten 
years and Hs. 7,000 for tbe second ten 
years with an option of renewal for another 
seven years at the same rent, and by tbe 
lease they acquired tbe benefit of all sub- 
sisting tenancies. 

Their object in iaking tbe house was to 
utilise the fourth floor as an office for their 
Arm. At the dale of the lease it was held 
by the defendants on a monthly tenancy and 
the plaintiffs arranged with Sir Mahomed 
Yusuf to give notice to quit on the Slst 
March to the defendants as ths plaintiffs’ 
tenure was to oommenoe on the 1st of April. 

Accoidingly such notice to quit was given 
to tbe defendants on tbe 18th cf February, 

They did not, however, quit at tbe com* 
mencement of tbe plaintiffs’ tenure. There- 
fore, they VI ere not in lawful oocupatiin 
of the fourth floor. They were trespassers. 
On the lOih of April tbe Bombay 
Rent Aot (II of 1918) came into force 
and on the same day the plaintiffs 
Bled this fuit for pcseession of tbe fourth 
floor. The defendants contend that under 
the Rent Aot they cannot be ejected. They 
rely upon eection 9, which so far as material 
is as follows:— 

“No order for the recovery of possession 
of ary premiees shall be made so long as 
the tenant pays or is ready and willing 
to pay rent to the full extent allowable by 
this Aot and performs tbe oonditiens of the 
tenancy: Provided that nothing in tb<.s eeo- 
tion shall apply ... where tbe premiees are 
reasonably and hona fide required by the 
landlord either for the erection of buildings or 
for his own occupation. ..”1 

Tbe plaintiffs reply that the premises 
are reasonably required by them for their 
own occupation. 


[1919 

., LTD. 

The learned Judge, after a consideration 
of tbe evidence adduced by the plaintiffs, 
held that it would be unwarrantable to 
throw the slightest suspicion upon the 
honesty of their motives in taking the 
lease of the 6th February, by which I 
understand him to mean that altfaougb they 
had not made out a very strong case of 
inconvenience in their former premises, they 
did bona fide require the fourth floor for 
their own occupation. It seems to me that 
on this point there can hardly be two 
opinions. Tbe plaintiffs are paying to their 
lessor for a long term a rent much higher than 
that he was already receiving and this, coupled 
with their evidence as to the inadequacy of 
their present office accommodation, convinces 
me that they reasonably and bona fide 
require the fourth floor for their own 
occupation. It is indisputable that the 
plaintiffs fall within the terms of the de- 
finition of ‘landlord’ in the Rent Aot, 
section 2 (c), for they are the persona entitled 
to recover rent for the premises. Tbe 
learned Judge, however, held that their 
lessor did not require to occupy the premises, 
and, therefore, could not by assignieg a 
reversion to the fourth floor confer the right 
to claim to occupy that portion of tbe house. 

Whether that argument would be tenable 
if the landlord had assigned bis reversion 
after the Aot came into force is a ques- 
tion which does not arise in this case, for 
the landlord had parted with his rights 
for twenty years and tbe defendants’ ten- 
ancy bad determined before the Aot came 
into force and I find it impossible to bold 
that the Aot has any retrospective force 
in limiting the operation of prior trans- 
fers. Tbe plaintiffs were the ‘Jaudlords* 
when tbe Aot came into force and I can* 
not find in section 9 or in any other part 
of tbe Act anything to prevent them from 
exercising the rights reserved to landlords 
by section 9 (2). 

Tbft defendants, besides relying on tbe 
provieiens of the Rent Act, contended in 
their written statement that they are en- 
titled to specific performance of a lease of 
the fourth floor from Sir Mahomed Yusuf 
for five years. Their evidence, however, 
negatives any such claim. It shows that 
they bad a lease prepared and stamped 
to take tbe fourth floor from Sir Mahomed 
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Yusuf in November 1917 for five years 
at Rs. 200 per month, but owing: to some eon* 
veraations with Sir Mahomed Yusuf’s agent 
they abandoned the idea of a lease and 
agreed to pay Rs. 175 per month on the 
understandiog that they would not be 
evicted. Assuming the story of the pro- 
mise or understanding that there would bs 
no eviction is true, it cannot prejudice the 
plaintiffs who admittedly bad no notice of 
any such understanding. The defendants 
may have some right of action against 
Sir Mahomed Yusuf but they have no 
defence to the plaintiff’s claim for possession 
under his registered lease. 

A further point was made that the 
plaintiffs were not entitled to sue as the 
firm of Morarji Gokuldas Co. inoludes 
Sir Dinsha Waohha who ii not a par*y 
plaintiff. That gentleman has deposed that 
though a partner he has no interest in 
the financial side of the firm or in the 
lease in question. He is indeed a salaried 
partner only not interested in the assets 
and, therefore, cot a necessary parly to a suit 
such as this. 

We set aside the decree of the lower 
Court and pass a decree for the plaintiffs 
for possession as prayed — Rs. 165 per mensem 
from 1st April 1918 till delivery of posses- 
sion as compensation for use and occupation 
— with costs throughout on the defendants. 

App^<d dc:rccd. 


MADRAS HIGH COURT. 

Civil SaiT No. 278 of 1917. 

February 27, 1918. 
present ’. — Mr Justice Coutts Trotter. 

SUFCKULAL SOWCAR— Plaintiff 

versus 

A. V. TIRUMALA ROW SAHI3, a ward 

UNDER THE CODRT OF WaRDS REPRESENTED 
BY THE Manager as his Guardian ad litem 

- Defendant. 

Conivnct Act of 1872^, /*. ij, ineaning 

of — Agreement to re-pay larger amount tfian that 
borrowed, covering principal and interest for speciiied 
period — Paj/me«r of interest in advance — Unconscion- 
able bargain — Court, poiver of, to award equitable 

rsUef. 


An agreement by a borrower, in return for a 
smaller sum to re-pay a larger one on a given 
day representing the original principal and interest, 
is not contmry to law. [p. 298, col. I.l 

In such a case the Court cannot award relief 
under section 74. of the Contract Act as the trans- 
action is not penal in its nature, [p. 297, col. 2 j 

Willingfordv. Mutual Society, (’880) 5 App.Cas 685- 
50 L. .r. Q. B. 49; 4-^ L T. 258; 29 \V. R. 81, followed. 

Velchand Chkagan Lai v. i. Flagg, 13 Tnd Cas. 
853: 36 B. 164; 14 Rom. L. R. 18, dissented from. 

The word ‘penal’ in section 74 of the Contract Act 
has a bearing only when there is a main contract 
and a subsidiary contract providing for some more 
drastic consequences in the event of the breach of 
the original and main contract. It is totally in- 
applicable to a term of the original contract or 
consequence of the original contract not owino* to 
breach but owing to fulfilment, [p. 297, col, 1.] 

Defendant executed a pro-note to plaintiff for 
Bs. 10,000 promising to re-pay the amount with 
interest at 24 per cent, per annum. On the same 
day ho gave a letter to plaintiff in which he agreed 
to discharge the said loan by monthly payments of 
Rs. 500, for which he executed 20 hundis, one to bo 
cashed each month. The amount paid l>y plaintiff 
in cash was only Rs. 6,000. In a suit to enforce the 
pro-note: 

Held, that the transaction, though oppro.ssive, ivas 
not penal within the meaning of section 74 of tbo 
Contract Act. [i^ 297, c«il.2.] 

FACTS appear from the jadgmeut. 

Mr. Af. A. Tirunarayanachari (with him Mr* 
P. Eandaswami), for the Piaictiff: — The tran- 
i^aotioD svidenoed by the pro-note and the 
letter is not penal within the meaning of 
seotion 74 of the Contraot Aot. Jt is not 
like the familiar class of oases where a larger 
interest is stipuHted in default of payment. 
The re payment is to be in specified iostal- 
meets over a certain period and covers 
the principal and interest. There is no 
provision of any Indian Statute which makes 
such a bargain illegal. 

Section 74 of the Contraot Aot applies 
only where there is a breach of the original 
contract. It cannot be applied to conse- 
quences arising from the fulfilment of the 
oentraot. 

Mr. V. Harne$ 2 m (Government Pleader), 
for the Defendant: — The actual amount 
paid was only Rs. 0,030. The amount re- 
payable at the end of 20 months was 
Rs. 10.000. Interest on Rs. 10,000 was 
deducted in advance. The defendant, who 
is only liable to pay interest on the Rs 6,000 
actually advanosd, has to pay interest on 
a much larger fictitious amount. That 
works up at abiufc 40 par oont. par annum. 
That is an unconscionable and oppressive 
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bargain ard is within the miFohief of fection 
74 of the OontraotAot, See V€lcha7id Chhagan* 
lal V. A. Flagg (1). 

The Ftringenoy of the batgain is maoifest 
from the faofc that even after Rs. 9,500 
was discharged and only a sum f f Rs. 500 
was due, defendant had to pay interest on 
Rs. 10,000, i.e., he ^ had to pay Rs. ‘200 
interest on Hs, 500. ’ Quoad Rs. 9.500 as 
it was discharged there was failure of 
consideration. 

JUDGMENT. — This la a suit on a pro- 
missory note and an equitable mortgage of 
properties fecuring it. The plaintiff is a 
Sowoar and the defendant is the Jagirdar 
of Arni represented by the manager of 
his estate as his gcardian. It is an 
estate under the Court of Wards and his 
interests are represented by Mr. V. Rame.-.am, 
the Goverment Pleader. The contract is 
this. It is a promissory note, dated the 
18tb day of July 19i5, in the ordinary form 
for Rp. 10,000, — “on demand I promise to 
pay Suklculal feowoar cr order at Madras, 
the earn of rupees ten thousand only 
with interest at 24 per cent, per annum 
for value received in cash.” That is 
the promissory note and that is accom- 
panied by two other oontemporanenus 
documents one of which is not of very 
great importance, beoauEe it only shqws 
what was done, which I am going to 
describe presently. The other is a letter 
signed by the defendant in wbiob he says 
this: — I have this day borrowed and re- 
ceived from you the sum Rs. 10,000 
upon the equitable mortgage of the htable 
No. 2/i0 Mftdaran Parnoherry, Egmore, 
Madras, for the re payment of the amount 
of the promiptory note payable on demand 
with interest at 24 j er cent, per arn um. 

1 have this day executed for the re- pay- 
ment of the amount of the said pro- 
missory note, 20 Hundis of Hs. 500 each 
authorising you to cash each Hundi every 
month on the due date and credit the sum so 
realised towards the said pro-note. If the 
amount of the said Hundis is not paid by 
nie you are at liberty to proceed againet 
me, for the reccv^-iy of tie amount if 
the f-aid atcl credit the ean.e (u 

fooling of tie Mid piriiipKry iiolfc’’, nud 
tieii a dccumtit is csccutod al.iob 

( 1 ) in lud. <-'ee. f‘53; 86 B. 164; 14 Bom, L. It. 18. 


shows what was done. There was paid 
Rs, 4.500 in cash and a balance of 
Rs. 1,500 outstanding on an old promissory 
note of 1914 was wiped out. The re- 
maining Rs. 4,000 is described in this way, 
paid interest for 20 months in respect 
of the promissory note for Rs, 10,000 
dated this day on condition of re-payment 
of the amount of the said pro note by 
monthly instalments of Rs. 500 for which 
20 Hundis of Rs. 500 each and executed 
this day ic your favour,’* this is the 
transaction on the documents. One has to 
see what the real transaction was. Treat- 
ing the extinction of the old promissory 
note as cash, he did not get Rs. 10,000 
at all but only Rs. 6,000 and he agreed 
to pay all the interest on Rs. 10,000, to 
treat that as paid in advance, and to 
re-pay Rs. 10,000 by 20 Hundis of Rs. 500 
each. So that on the face of it at best 
he got a loan of Rs. 6,000 with an 
obligation to re pay Rs. 10,000 in 20 months 
wbiob worked out at someihing like 40 
per cent., and not 24 per cent, as described 
in the contract. But there are two other 
features about this matter which make 
the interest, though it would require an 
expert mathematician to work it out, very 
much more oppressive than that. In the 
first place, but for the payment of the 
interest as a whole in advance the defend- 
ant would have had the advantage of 
having in bis hands all the interest at 
ariy given time which remained unpaid. 
If he paid it as stipulated, he would have 
tl.e u>e of it for the v>bole cr the gradually 
d:mii>is)]ir)g pt-riod daring the 20 months 
in^feud of the user pas.-ing forthwith to 
til© plaintiff. In the second plao**, while 
he is paying — consider that the interest was 
paid at the end instead of atihe beginnings 
month by month Rs. 200, in fact what be is 
doing is to pay a consolidated interest on 
the total which is in fact constantly dimi- 
nishing. So that every month he is in 
fact paying a higher rate of interest because, 
whereas he pays on Rs. 10,00u for the 
fir.sr. month, t!ie next month he pays off 
R-. 500 and still pays iuterest on Rs. 10,000, 
altlidigli the capital has been reduced 
hv the piiymont of Rs. 50J and so on, 
Tfiat will have the ©fleet of spreading a 
little mere interest over smaller sums and 
the rate of interest will increase., uptjl 
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you sret the aatoundiogr resalt in the last 
month that he pays Rs. 200 for the month's 
nse of Rs. 500 which works out at very 
nearly 500 percent. In this state of things 
the question I have to consider is, whether 
the plaintiff is entitled to enforce this 
contract as it stands, or whether there is 
any provision of law which enables me to 
give relief to the defendant. It is an 
nnooDsoionable bargain, bat I have not got 
a Money Lenders Act to give relief against 
a bargain merely because it is oppressive 
and o&tobing and no plea has been raised 
here of undue inffuenoe or pressure or 
anything cf that kind. So that the sole 
question I have to ask myself is, is there 
any provision of law administered in this 
country that enables me to attack or give 
relief against this transaction. 1 need hardly 
say that if 1 possibly could I would have 
done so. 

The first way in which Mr, Ramesam 
puts his case is that put down in his 
pleadings. He says this case comes 
onder section 74 of the Contract Act, 
being penal. I asked him what was 
penal. He said what is penal is to treat a 
loan of Ks. 6,t00 as a loan of Rs. 10,000 
and make the interest payable in advance — I 
think that both the Knglish and the Indian 
Courts have finally established the principle 
that the word penal or penalty has a 
bearing, as Mr. Justice Ayling puts it, 
only when there is a main contract and a 
subsidiary contract providing for some more 
drastic consequences in the event of the 
breach of the original and main contract. 
That seems to me what is meant by penalty, 
and I do not think anything can be brought 
under the operation of section 74 which is 
a tei m and stipulation of the main oantract 
between the parties. A common instance 
of such a penal stipulation is the familiar 
one that on failure of payment of one instal- 
ment the whole shall become due. That is 
the penalty for the breach of what the 
contracting party has undertaken to do. 
Against such penalties the ('ouit^ cun, if 
they choose, give relit-f. But it seems to 
me that the word penalty is totally inappli- 
cable to a term of the original contract 
or onDKfcqiienee of the original contract not 
owing to breach but owing to fulfilment; 
and whht Mr. Ramesam complains against 
is not in consequence of the breach but 


in ooDseguenoe of the fulfilment of the 
contract ; if I fulfil this contract according 
to its tenor, he says, these are the conse- 
quences and these 1 say are penal. They may 
be oppressive, bat in my opinion they are 
not penal within the meaning of the 
Contract Act and the decided oases. 


In relation to this a decision of Sir 
Basil Scott and Mr. Justice Bachelor, 
Velchand Ohhaganlal v. A. Flagg 
was referred to. It does certainly appear 
from the decree there that where a larger 
sum was recited to have been lenc~ 
Rs. 6,000 — but in fact by the deduction of 
interest a smaller sum was lent, the Court 
undoubtedly seems to have treated the 
loan in its judgment as being a loan tor 
the lesser a.anQnt. There is no report of 
the arguments and the judgment gives no 
reasons whatever for the result arrived at 
and does not discuss the matter in the 
least. All I can say is that the result of 
the ease which is apparently emhouieu m 
the headnote is one that is absoiuieiy 
unintelligible to me. No reasons, as i say 
are given and it is not necessary for me 
to say that I thii.k the case is wrongly 
decided. I can only say that as teporceu it 
is absolutely uninieiljgihle, and 1 see tnat my 
brother Ayling in Huryadevara iSieetarumayya 
Suryadevura Kotayya (2y made similar odaerva. 
tions with regard to this very same case at 
page 114. 1, therefore think that it is impos- 
sible to give relief under this contract to 
the defendant under section 

Mr. Ramesam puts forward a most ingenious 
argument and one which if 1 thought 
verged on soundness 1 shoulj cer 
tairdy give effect to. It is this. All through^ 

neglect the fact that I paid interest at the 
stait — 1 was paying interest on money which 
I had not got, because the moment 1 naid 
off Rs. 500 for the first Hundi there was 
only R3. 9,.500 to pay interest or but I 
paid interest on Rs. 10,000 and’ so on 
until the capital lias gone to Ks. tOO and 
the intere.'^t is still on Rs. 10.000 that io 
quoad Ki. 9,500 as it wa.s disohar..ed 
there was total fulure of oonsiderat.on 
I think he wants me to go so far as to 
say that the whole stipulation to nav 
interest was vitiated by that feature. It seems 

(2; 35 Ind. Cat. Ill, 
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to me that you oannot break up this oontraot 
into bits and treat each monthly payment 
as a separate oontraot. It seems to 
me that the oontraot is indivisible. I do 
not think it can reasonably be desoribed as 
a loan of Rs. 10^000 — I think in truth it 
is a loan of Ra. 6,OCO with an agreement 
to pay Rs. 500 a month which goes in 
reduction of principal and interest until the 
sum of Rs. 10,000 has been paid off. 
Whether you regard one particular portion 
of it as re-payment of interest and another 
as re-payment of principal does not matter. 
I think there is no law in this country 
which either forbids such a transaction 
or allows a Court to give relief 
against it. It simply is a re-payment of 
Rs, 10.000 spread over a certain period in 
return for a loan of Rs. 6,000 and 1 am 
totally unable to see that there is anything 
illegal or improper about such a matter 
according to the law of this country, and 
I thick that the well-known observations 
of Lord Hatherley in Wallingford v. Muhial 
Society (3) apply, where in a decision before 
the Money Lenders Act in England and 
after the repeal of the Usury Acts tha 
House of Lords held that an agreement 
in return for a smaller sum to re- pay a 
larger one on a given day representing the 
original principal and interest was not 
contrary lo law. I must hold the same 
with regard to this agreement and I must 
give judgment fur the plaintiff for the 
amount claimed with costs and interest at 
the oontraot rate till the date of plaint 
and 6 per cent, thereafter. Usual mortgage 
decree. Time six months. Plaintiff must 
give credit to the defendant for the 
payment already made. 

^ Suit decreed. 

(3) (1680) App. Cas. G86 at p 702; oO L. J. (i- B. 

43 L. T. 2.'8; 29 W. U. 81. 


PUNJAB CHIEF COURT. 

Second Civrr. Appeal No. 514 of 3918. 

June 10, 1918. 

Present: — Mr. Justice Martineau. 

KHUDA YAR and another — Plaintiffs 

— Appellants 
versus 

AHMAD AND AKOTHBR — DEFENDANTS 

— Respondents. 

Custom — Succession — Full brothers, whether exclude 
half-brothers — Kaliar Juts of Mauza Kaliaranwala, 
Tahsil and District Mianwali. 

Among Kaliar Jata of Mau/a Kaliaranwala, Tahsil 
and District Mianwali, in succession among brothers, 
half brothers arc excluded by full brothers, [p. 299, 
col. 2; p. 300, col.. 1.] 

Second appeal from the decree of the 
District Judge, Shahpur a*^ Sargodba, 
dated the 8(h January 1918. 

Mr. Nanak Ohand for the Appellants. 

Mr. C. L. Oulati, for the Respondents. 

JUDGMENT. — The parties are Kaliar Jats 
of Kaliaranwala village in the Mianwali 
Tahsil and District, Their relationship is 
shown in the pedigree table given in the 
judgments of the lower Courts. Ahmad 
Yar’s widow Sabbrai has died, and the 
dispute relates to the succession to his 
share in Kbatas Nos. 1013 and 1014, which 
descended from bis father Gbeba. The 
question for determination is whether 
Ahmad Yar’s half brothers are entitled 
to succeed equally with his full brothers 
(who are the plaintiffs) or are excluded 
by them. Tbe first Court gave the plaint- 
iffs a decree, but the lower Appellate 
Conrt has accepted tbe defendants' appeal 
and dismissed the suit, fioding that tbe 
defendants have proved that in their 
family the rule of succession among 
brothers is that whole and half-brothers 
succeed equally. 

1 do not find any proof that this is tbe 
rule of succession in the family of the par- 
ties. On the contrary the only instance of 
succession among brothers in this family is 
in favour of (he plaintiffs. It occurred in 
1914, when on the death of Sabbrai her 
share in two other hkatas which had descend- 
ed from Gbeba, ramely, Kbatas Nos. 1009 
and 1011, was mulated in the names of tbe 
plaintiffs alone. 

The learned District Judge has given bis 
decision in favour of the defendants on tbe 
strength of the fact that when Gbeba died 
about seven years ago Kbatas Nos. 1009 and 


INDIAN OASES. 


299 


7*oI. LI] 

KBUDA TAR V, AHHAO. 

1011 were mutated in tbe names of his sons 
aooordins to the pagwand rale. From this 
fact he draws the presamption that half* 
brothers snooeed with, fall brothers. 

It is no doubt stated in paragraph 26 of 
Rattigan's Digest of Customary Law that 
when the properly of tbe common ancestor 
was distributed according to tbe rule of 
pagwand, the Court may presume that tbe 
whole blood and half blood succeed together, 
but it is also stated that where tbe brothers 
of the whole blood scbsequently form separate 
groups and so regulate tbe succession amongst 
themselves as to alter the original rule of 
distribution, the presumption will cease to 
operate. Now we Gnd that in tbe mutation 
of Kbatas Nos. 1009 and 1011 on Gbeba’s 
death 2/6tb8 were entered in tbe names of de* 
fendants, 3/6ths in tbe names of plaintiffs and 
Sabhrai and l/6th in tbe name of plaintiffs’ 
mother Mebran. This suggests that the 
defendants were regarded as forming a group 
separate from their half-brothers, and when 
the fact is further taken into consideration 
that the defendants have, by tbe mutation 
effected after Sabbrai’s death, been eo fat 
excluded by the plaintiffs from a f-hare in 
Khatas Nos. 1009 and 1011, I think tha^ the 
factof Gbeba’s property having been dietribut 
ed among his sons according to tbe pagwand 
rule does not justify the presumption that 
in the family of the parties in succession 
among brothers tbe half blood succeeds 
with the whole blood. A reference to 
Pandit Bari Kieban Kaul’s Customary Law 
of tbe Mianwali District, 190i, would 
also show that the proposition laid down 
in Hattigan’s Digest as to tbe presumption 
to be drawn from tbe prevalence of the 
pagwand rule of succession amorg sons 
does not apply in the Mianwali District. The 
pagwand rule appears to prevail universally 
throughout the district, but there is never- 
theless no general rule that half-brothers 
succeed along with full brothers. 

Tbe important question iu this case is 
on which side the onug lies. Tbe learned 
District Judge is of opinion that the 
Munsif was right in placing the onus on 
tbe defendants, and I agree with him. In 
the riwaj i am of 1878 it is stated that 
among Pathans the whole blood excludes tbe 
half blood, and that Jats follow tbe Pathan 
custom. In tbe Customary Law of the 
Mianwali District of 1908 it is stated 


that among Jats, full brothers and half- 
brothers succeed equally, but that several 
instances have been quoted amongst them 
in which full brothers have succeeded to 
the exclusion of half brothers, and on 
page 7 of tbe introduction it is said that 
the Jats though maintaining the 
reverse appear to have followed tbe rule of 
full brothers excluding the half-brothers.” 

I gather from this that the custom, as it 
was stated to exist in 1878, had not been 
charged in 1908. The Jats in 1908 were 
apparently in favour of the custom being 
changed, but no change had actually 
taken place, and the old role by which 
fall brothers excluded half-brothers was 
still observed in practice. (Jaeations of 
inheritance have to be decided in accord- 
ance with tbe custom as it exists and 
not in accordance with views that may 
be entertained as to what it ought to be. 

It is, therefore, for the defendants to 
prove that they are entitled to succeed 
with the plaintiffs to Ahmad Yar’s estate. 
They have been able to produce evidence 
of only two inslanoea of half-brothers 
succeeding alorg with full brothers among 
Jats. These two instances, which are 
mentioned by the witnesses Hayat and 
Khaduilab, are insufficient to discharge tbe 
onus. The plaintiffs’ witnesses give instances 
among Pathans of full brothers excluding 
half-brothers ard say that Jats follow the 
same custom. This is in accordance with 
tbe entry in tbe riwaj i am of 1878. 
Further there are three instances of exclusion 
of half-brothers among Jats mentioned in 
the current riwaj i am, which counter- balance 
the instances mentioned by the defendants* 
witnesses. 

The lower Appellate Court mentions a 
Maneif’s judgment of 1909 which was in 
favour of the rights of half brothers but 
against this there are two judgments 
referred to by the lower Appellate Court! 
one given by Mr. Kennaway and the other 
by his predecessor Khan Bahadur Abdul 
Ghafur Khan, in which the riwaj-i-am of 
1878 was followed. 

My conclusion is that the defendants, on 
whom the onus lies, have failed to prove 
the existence either of a family custom 
or of a tribal custom by which in 
succession among brothers those of the half 
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blond Buooeed eqaally with those of the 
fal !blood, 

I aoaordingly aosepk the appeal, set 
aside the decree of the lower Appellate 
Court, and restore that of the Orst Court. 
The respondents will pay the appellants* 
costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1&49 of 1917, 

November 27, 1918. 

Present : — Mr. Justice Sesha?iri Aij'ar 
and Mr. Justice Phillips. 

MUTHU AYER St. ARUNAOHALAM 
CHErriAR *No another — Plaintiffs 

— Appellants 
versus 

St, N. NARAYANAN CHETTIAR 
AND oiHERS— D efendants Nos. 1 to 4 — 

R-spondfnts. 

Paper Cur>-enctj Act (11 oj lOIOJ, ss. 26, p"OV, 
— Ki'fjiif table InHfniinentH Act (XXVT of 'BNIj, *•;<. 20, 

)22 UuncJi payable fo bearer — Ciedit:>r and dehTov 

men/ione l at ^o/) o/ liutidi — H nndi drntvn on hanker — 
Inte'nlel deposit of moncj; to cover draft — Validity of 
Inindi by payce^ effect of, on riyht to 
diapHte. validity ol Jiundi — Estof pel — Btidtncc. Acf \i 
oJ $ 1 15. 

First dofondaut drew a hundi q» a Rangoon 
fiiin in wliich at Uio top ho was described 
as t lie debtor and the Srd defendant as the creditor. 
Tho tiiateri d portion of tho hundi was us follows: 
“fho money with Rangoon current rato of interost 
Hlioidd be paid on demand to tho person who brings 
this by the Rangoon firm” Tho let defendant had 
no money with tho firm when he drew the hundi, 
Imt intended to make n deposit before pro-cntatioii: 

Held, that tho hundi was covered by the proviso to 
B.‘cti'>n2Mof the Paper f'urreney Act and tliat tho 
plain* ill was cTilitled to recover on tho basis of it, 

[p. -o). , col. 2.] .*10 

WluM-e a hundi is dmwii on a banker, an intended 

deposit before presentation would save the hundi 

nadm- tho provi.so to section 26 of the Paper 

Currency Act. [p. 301, col. I-] 

Chidambaram Chettiar v. ^yyasoau fhevan, 36 
Ind Cas 7-11; 40 M. 58^; 31 M L. J 401 : ( 2 M. 
w. 2 0; 4L. W, 201; 20 M. L. T. 3.>0, explained 

and distinguished. 

l-.*r Seshagiri Myar, policy of the proviso 

tr) ‘.i-r-tion ‘-^0 of tho I’aper Currency Act is to enable 
hum fi L* customers to operate on actual or intended 
dei) sits Tb-re is nothing against public policy in 
8<I d ing anti a hundi can bo drawn on a bank 
a''' ‘in''f :in intended deposit, [p- 301, cols. I A J.j 
^ I 1,.- en.h»r>er 'd' a negotiable instrument is estopped 
as against the endorsoo from disputing the validity 
file jiisf rument. [p. 30^, col. l.J 


Second appeal agaiosb the decree of the 
District Court, Ramnad at Madura, in 
Appeal Suit No. 404 of 1916, preferred 
against the decree of the Court of the 
Temporary Subordinate Jndge, Sivaganga, 
in Original Suit No. 16 of 1915. 

Mr. 0. 8. VenkatachariaTt for the Appel- 
lants. 

Messrs. A. Krisknaswami Aiyar and 
Paianjali Sastrtt for the Respondents, 

JUDGMENT. 

Seshagiri Aiyar, J. — This is a suit by 
an endorsee of a Hundi. On the 9ih of 
April 1914 the Ist defendant drew the 
Hundi. Exhibit A, on a Rangoon firm. At 
the top of the Hundi the 3rd defendant 
is described as the creditor and the Ist 
defendant as the debtor. The exact rendering 
of the Handi omitting unnecessary portions 
is *'the money with Rangoon ourrentraie 
of interest should be paid on demand to 
the person who brings this, by the Rangoon 
firm. ** This was signed by the 1st defend- 
ant. Subseqnently the 3rd defendant put 
hia signature by way of endorsement. 
Plaintiffs lent to the Ist defendant on the 
strength of the endorsemsnt. Hence the 
suit. The defence was that ths debt was 
discharged, and that as the Hundi offended 
against the provisions of the Paper 
Currency Act the suit is not maintainable. 
The Courts below held that the Hnndi 
was not discharged. They came to the 
conclusion, relying upon Chidambaram 
Chettiar V. Ayyammi Thevan (1), that the 
suit should be dismissed. 

Mr. Venkataohariar in the second appeal 
tried to distingai^h Ohildnharam Chettiar 
V. Ayyasami Thevan (1) from the present 
case on the ground that the Hundi must 
be regarded as no> being made payable 
to the payed or bearer. 1 am nnable to 
agree with him. The fact that the name 
of the payee is entered at the top of 
the Hundi does not matter. In effect 
the Hundi is drawn in favour of the 
3rd defendant, and is made payable to 
bearer. 1 think that even without the 
endor^emant of the 3rd defendant the 
Hundi could have been presented for pay- 
ment. Consequently it is obnoxious to 
section 26 of the Paper Currency Act. 


n 30 TikI. Cas 741; 40 U. 585:31 M. L. J. 401; 

(io;g;2 m. w. n. 21O; 4 l. w. 201? 20 n. l. t. 350 , 
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This oaae, however, is distiognishable 
from Ohidamharain » Ghettiar v, Ayyasami 
Thevan (1) on another gronod. In the 
hrst place, I think that the document in 
qaeation is covered by the proviso to the 
section. Under it, a draft can be made 
payable to bearer on demand in respect 
of deposits of money in the bands of bankers 
and held at the credit and disposal of 
persona drawing such drafts. ” Mr. 

Patacjali Sastri contended that in the 
present instance the Hundi should not be 
regarded as being drawn against a deposit 
of money, because on the date of the Hundi 
there was no money in the Rangoon firm 
due to the let defendant. If we turn to 
the admissions of the 1st defendant coo* 
tained in his deposition, it is clear that 
this contention must be overruled. He 
says : “ When the Hundi was drawn on 
it I had no money in that 6rm, but I had 
written to Saigon where I had money to 
send it on to the said Rangoon 6rm, and 
80 1 drew the Hundi on it.” “My account 
with that 6rm as regards that money is 
not yet closed. No money is due to me 
from that firm. The money I wanted to 
be sent to the Rangoon 6rm from Saigon 
was not sent. After the suit Hundi my 
money has gona to that 6rm and I have 
drawn it. ” Notwithstanding the evident 
intention of the 1st defendant to tell as 
many lies as would save bim from liability, 
tbe net import of this evidence is that he 
drew the Hundi on money whi^b he direct- 
ed to be sent to tbe Rangoon firm and 
that after drawing the Hundi and before 
presentation for payment at Rangoon, he 
drew that money out. It is clear from 
this statement that the case comes within 
tbe proviso, because the draft was drawn in 
respect of an intended deposit of money 
which was expected to be held by tbe 
bankers at tbe credit and disposal of the 
1st defendant. Tbe money that apparently 
reached tbe Rangoon firm would but fur tbe 
dishonest conduct of the Ist defendant 
have been available to tbe plaintiffs. To 
hold otherwise would be to decide that 
when a customer draws a cheque or Hundi 
ou a bank to which he has directed a 
payment to be made which would cover the 
draft, is guilty of an offence. Tbe object 
of the proviso is to enable 6ona fide 
oQRtomera to operate on actual or intended 


cieposils. There is nothing against public 
policy in so doing and 1 am of opinion 
that the Hundi was validly drawn on the 
bank. The subsequent misconduct of the 
Ist defendant in drawing out the money 
would not invalidate it. 

There is another possible ground. It was 
not disputed that tbe plaintiff was a 
holder in due course. He bad paid con- 
sideration for the Hundi before it had 
bacome payable, and without having sutii« 
oient cause to believe that any daieot 
existed in tbe title of the person from 
whom be derived bis title, trirna facie^, 
therefore, the 3rd defendant is estopped 
from saying that the Hundi which he 
endorsed is not a valid document. Under 
the Knglish Bills of Exchange Act the 
position of the plaintiffs would have been un< 
assailable. Section o5. clause {c)t runs thus: 
“ The endorser of a bill by endorsing ic is 
precluded from denying to bis immediate 
or subaequent endorsee that the bill wa.s 
at tbe time of his endorsement a valid 
and subsisting bill and that he had then 
a good title thereto.” This rule is an 
illustration of the principle of estoppel con- 
tained in s<3otioQ li6 of tbe Indian Evidence 
Act. The Indian enactment, thougn passed 
a year previous to the passing of tbe 
English Bills of Exchange Act. was apparent- 
ly modelled on its provisions. In the onapter 
hendfed fcSpeoial Kales ot Eviaenoe, stonons 
120 and 122 refer respeoiiveiy to esiuppsl 
against niakers and enaoihern. {Stouon *20 
8a>8 that the maker or diav.er oi a bill 
of frxobai ge hball not be peinjitieu m a 
suit tbeieon by a bolder in one couisu to 
deny the valioiiy of the iLsuuuitnc as 
originally tnaoe or drawn. ’ luis would 
undoubtedly make the 1st defenuant liaole. 
As regards the endoreer stotiun i.22 says; 

No endorser of a negotiaoie insirumont 
sbali, in a suit thereon by a tuo^-oqjont 
holotr, be permitted lo Qtuy the aigou^uie 
or oapao ty lo coniraot ot any pnui purty 
to the infetiumeiit." There are iv\o uoiiueuble 
differences between the two sections. Une 
is that, under the latter secnon, the 
liability incurred is not oniy to tbe holder 
in due ooureo but to any huluer. in 
second place, the estoppel is only against 
denying the signature or capuciti/ of a, prior 
party and not against the lauuuy of the 
instrument as originally made or drawn 
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There is no reason why there shoald be 
this disfcinotion between the position of a 
drawer of a bill of exohange or the maker 
of a promissory note and the endorser. 
The English Law does not reoognize sooh 
a distinotioD. and I am inclined to thick 
that it is a case of inadvertent omission 
rather than of deliberate departure from 
the English rule. If we turn to section 
36 of the Act, we find that * every prior 
party to a negotiable instrument is liable 
thereon to a holder in due coarse until the 
instrument is duly satished. Section 38 
says: Each prior party is, in the absence 

of a contract to the contrary, liable thereon 
as a principal debtor in respect of each 
subsequent party. The illustration to the 
section shows that the drawer will be the 
principal debtor and the endorser will be 
the surety. Ordinarily an estoppel which 
would apply against the principal party 
would also be available against the surety, 
unless there are oircumstanoes such as those 
mentioned in section 40, etc. Byles in his book 
on Bills of Esobange (ibth edition) says 
at page ISO: '* The endorser makes a similar 
contract, and promises in the same way to 
compensate the holder or any subsequent 
endorser ; be is estopped from denying to 
a holder in due course the genuninenesa 
and regularity in all respects of the drawer’s 
signature, and all previous endorsements; is 
estopped from denying to bis immediate 
and any subsequent endorsee, that the bill 
was at the time of his endorsement a valid 
and subsisting bill and that he bad a good 
title thereto. ” I fail to see why this 
salutary principle of estoppel should not 
be applied in India. However, having 
regard to the language of section 12 i, I 
shall not base my decision on the rule of 
estoppel enunciated in section 55, clause (2) 
(c), of the English Act. The Legislature 
should make this point clear. As I have held 
that the Hundi is covered by the proviso 
to section 28 of the Papar Currency Act, 
this appeal should be allowed and the 
decrees of the Courts below levoised ; 
plaintiff is entitled to a decree as prayed 
for and to coats in all the Courts. 

PniLLiri, J. — 1 agree that the suit docu- 
ment comes within the proviso to section 
26 of the Paper Currency Act. The find- 
ing that the l&t defendant had no money 
with bis bankers at the time he signed the 


Hundi is not by itself sufficient to sbdw 
that he was notoperating on money deposit- 
ed by him with his bankers. In fact be 
admits that he was so operating and bad 
given instructions for a remittance to be 
made to his hankers to meet the suit 
Hundi. The Subordinate Judge’s oonolusion 
from the msre fact that no money was 
actually in the banker’s hands when the 
Hundi was signed is not warranted, for 
it would involve the proposition that a 
cheque drawn payable to bearer at a time 
when as a matter of fact the drawer bad 
DO balance at the bank is an offence against 
the Paper Currency Act, although the 
drawer believed he had sufficient fuuds in 
the bank or intended to put the b)Di< in 
funds before the cheque oould be presented. 
The words of the proviso to section 26 in 
respect of deposits of money in the bands 
of the bankers'’ do not seem to me to 
warrant such a broad proposition. I, there- 
fore, agree in the order proposed, and think 
it unueoesFary to discuss the further ques- 
tion of estoppel. 

M. C. P. 

Appeal allowed. 


PATNA HIGH COURT. 

Appeals kkou Appellaie Deckebs Nos. 1341 

TO 1352 OP 1917. 

May 16, 1919. 

Freseut: — Mr. Justice Das. 

LAL MOHAMMAD KHAN and others — 

Appellants 

versus 

Makanth KRISHNA DAY AL GIR ’ 

Respondent. 

Bcu^al Tcnancij Act {Vlll li. C. of 1885), 50— 

Evidence — a5 to oj rent — Specific 

plot mHjjf he shown to he fixed rate — Burden of proof. 

In order to ciiaMe a Coiu't to eomo to tlio con- 
clusion that n LcMiant is a fixod-rato tenant it 
nivist bo ostal^lishod that lie liiis hold at a rent or 
rate of rent wliich has not boon changed from the 
time of the permanent settlement. [p. 303, col, 2.] 

Tho rule laid down in aub-soction (1) of section 
50 of tho Bengal Tenancy Act is a rule of law, 
whereas the rule laid down in sub-section (2) of tho 
section is a rule of evidence >s'hich nioroly raises 
a ])resumption that the conditioiiB laid down in 
sub-suuliou (1) liuvo boon satisliod. [p. 303, col. 2-3 
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In a caso where the evidence, if accepted, gives 
rise to a presumption under section 50 i2) of the 
Bengal Tenancy Act that the entire area is a fixed* 
rate holding, but it is conceded that a portion of tlio 
holding is not held at a fixed rate, the presumption 
arising under section 60 <2) is affected and the 
holding cannot be held to be a fixed*rato holding, 
[p. 304. col. 1.] 

Appeals from a deoision of the District 
Judge, Sbahabad. 

Khawja A. Majidj Dr. Mahmud and Mr 
Md. Eassan Jan^ for the Appellants. 

Messrs, Manuk^ S, N. Palit and Profulla 
Gk, Bosct for the Respondents. 

JUDGMENT. — These appeals are on behalf 
of tenants and arise out of proceedings under 
section 106 of the Bengal Tenancy Act. 
It appears that at the attestation the 
tenants claimed Sbarah Moaijan status with 
reference to every portion of the hcldings 
held by them but that their claim was 
rejected on the ground that portions of the 
land consisted of bhowli converted since the 
permanent settlement. They raised the 
question again under section 103 (a) of the 
Tenancy Act. Their claim was again dis- 
allowed as the documents on which they 
relied were not accepted, and as they could 
not identify the lands as to which they 
claimed Sbarah Moaiyan status. They then 
commenced this action under section 106 
of the Bengal Tenancy Act. In their plaint 
they enumerated the Khaara plots as to 
which they claimed the Sbarah Moaiyan 
status and they asked the Court to declare 
that the entry in the Record of Rights 
recording them as kaemi tenants is 
erroneous and that they should have been 
recorded as fixed rate tenants with refer- 
ence to these plots of land and they asked 
for further consequential reliefs. The lower 
Appellate Court has come to these con- 
olusioDs. first, that the tenants have 
established the fact that they have paid 
one rental for one area or where tbe 
area has varied then one rate for the cash 
rent holding for 20 years and so raised in 
their favour presumption under section 50, 
sub section 2, of the Bengal Tenancy Aci: 

secondly, that admittedly a portion of the 

holding is bkowli land converted into a 
cash paying rent some time previous to 
these twenty years, and thirdly, the tenants 
have not been able by their evidence to 
identify thelChasra plots as to which they 
Claimed Sbarah Moaiyan status. These 


findings are binding on me in second appeal, 
but in the very able arguments which have 
been advanced before me learned Counsel 
appeariug on behalf of tbe appellants has 
insisted that, upon the finding that the 
tenants have succeeded in establishing tbe 
fact that they have held at a fixed rent for 
20 years, it was for the landlord to shew 
that tbe holdings claimed by the tenants 
as fixed rate holdings were not in fact fixed 
rate holdings. He puts his argament in 
this way. The evidence shows, evidence 
which has been accepted by the lower Appel- 
late Court, that the entire areas held by 
the tenants are fixed rate areas but be gives 
up his claim with reference to portions of 
that area. Therefore, tbe remaining portion, 
must be held to be fixed rate portions, unless 
the landlord succeeds in proving that they 
are not fixed rate portions. 

The argument is an ingenious one, but in 
my opinion it does not deserve sucoefs. In 
order to enable a Court to come to the con- 
clusion that tbe tenaut is a fixed rate tenant 
it must be established that he has held 
at a rent or rate of rent which has not been 
changed from the tirie of tbe permanent 
settlement. No doubt section 60, sub section 
2, lays down a convenient rule in view of 
the fact that it is almost impossible for the 
tenant to prove that he has held at a rent or 
rate of rent which has not been changed 
from the time of the permanent settlement. 
The L‘jgislatiire has laid down a con- 
venient rule in sub- section 2 of section 
50 that the Court shall presume that he has 
held at a rent or rate of rent from the time 
of the permanent settlement if he 
proves that he has held at a rent or 
rate of rent which has not been changed 
during the twenty years immediately before 
the institution of the suit or proceedings, It 
must be remembered that the rule laid 
down in sub-section 1 is a rule of law 
whereas the rule laid down in sub section 
2 is a rule of evidence which merely 
raises a presumption that the conditions 
laid down in sub section I have been 
satisfied. In my opinion as soon as it is 
conceded that the rule laid down in clause 
2 is a rule of evidence, it must follow that 
anything which affects any portion of that 
evidence must affect the remaining portion of 
that evidence. In this case the evidence, if it 
can be accepted, goes to show that the 
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entire area is held at a fixed rate; but it 
is ooiioeded that a portion of it is not held 
at a fixed rate, in ray view it is impossible 
to oome to the oonolusioo that the remain- 
ing portion of the land is held at a fixed 
rate. The plaintiff comes to Court with 
a speoifio ease that he holds speoifio plots 
of land at a fixed rate. The lower A^ppel- 
late Court has come to the conclusion that 
he has not been able to satisfy that Court 
that be has held those specific plots of 
land which be has enumerated in his plaint 
at a fixed rate. In mj view, therefore, 
this appeal must fail and is dismissed with 
costa. 

The judgment will govern all the analo- 
gous appeals. 

Appeals dismissed. 


PRIVY CDUNCIL. 

Appeal FitoM the Madras Hioh Coum. 

March i7, 1^19. 

Fresent : — Viscount Haldane, Viscount Cave, 
Lord Phillimore and Sir John Edge. 

UPADRASHTA VENKATA SASTRULU 

— Appellant 
versus 

DIVI SEETHARAMUDU and others 

— -Responuents. 

Madras Estates Land Act (1 of 190SJ, 7 (2) f<l), 

I 5 .^ 9 — Iiiam, of — Grunl, tvhethcr of land 

yci'cnuc oy of lniid~ L-'tafc. 

'I'liero is tio pr«'i»uit>|)iit)n ol' law that uti inam 
grant < f a vilhi^fc i.s j<7crc a c'raiit of the laud 

rcviMiuc only us disiinguisUod from tho land iisolf. 
Kauh case mii'.t bo considL'toil hy itself and the 
d<’l«5i mining fuctoiH are ibe tin nis nf the particular 
gra It anil tlio whole circumsiances connected 
tluTcwith [p. ilOH, col. I.] 

iiHi ijatuirauann Patanna, 4S Ind Cus. (589; 41 
M 012; .M. L,T. M. W. N. 85 ; « C. 

W. N. 27;<;9 b. w. .20; 29 C. L. J. I5R; I U P L. 
U. (); 30 M. L. J. 685; 4-5 I. A. 209 tP- C.;, 

followed. 

Consolidated appeals from sundry decrees 
of the Madras High Court tSadasiva Aiyar 
and Se^hagiri Aiyar, JJ.), dated the ist 
March l914, reported as 24 Ind. Cas. 224, 
atfirmiug decrees of the District Judge, Kistna, 
dated the 2nd August 1911. 

Pacts of tl)eoase are sufficiently stated 
in their Lordships’ jndgmont and tho report as 
o8 Madras ^91; 24 Ind. Cas 22t. The lower 
Courts held that the village in suit was an 
“estate” within iladras Act I of 1908, and 
that hence the appellant, the Inamdar. must 


eject the defendants, if at all, in the 
Revenue and not in the Civil Courts. 

Mr. Kenworthy Broivn, for the Appellant.— 
The whole question is, was this an estate? 
and this depends on two further questions: 

(а) Was the grant made to a person 
not owning the KadivaramP 

(б) Was the grant of the land revenue 
alone? 

The District Judge and the High Court 
held there was a presumption that the 
grant was only of the revenue. No such 
presumption exists. 

Suryanarayana y. Patanna (l). 

The burden of proof lay really on de- 
fendants, who sought to oust the jurisdic- 
tion of the Civil Courts. They bad to 
prove (1) that the grant was only of 
the Melvaram, (2) that the grantee did 
not already own the Kudivaram. 

[Lokd PuiLLiJdORE. — The question is, ought 
we to assume that at the date of the 
grant there were occupancy rights?] 

There is no evidence that there were 
any tenants with such rights at the date 
of the grant. 

The grant here was of the grantor’s 
whole interest: there is no evidence to 
show that be did not own both Melvaram and 
Kudivaram. 

As to 60 acres it is admitted they were 
waste at the time of the grant. In tbe>e 
GO acres at ell events the grantee got 
the Kudivaram, so the grant was not one 
of revenue alone, The waste is noG part 
of the estate — vid« section 8. 

(The Board intiniited that in their 
view “aociuired” in section 8 meant acquired 
after grant). 

The result would be odd: if a man 
gets the Kudivaram by grant be would 
be worse off than if be acquired it the 
day after. 

A landholder can acquire the Kudivaram 
by surrender or abAodonraent. 

Fonnitswjimy Fadayachi y. Karupudayan 

(2j. 

Miller, J., was I submit, right in 
hi.s view that the Kudivaram right cannot 

(1) 48 I»d. Cas. fi89; 45 I. A 209; 41 U. 1012; 26 M. 

L. T. .30: (ly 8; M W. N 859:23 0- W. .V. 273; 9 L. 
W. 16; 29 0. L. J. 153; 4 U. P. L. IX. 11; 36 AI. L. J. 
585 I.P. 0.). 

(2; 24 Ind. Caa 217; 38 M. 813; 26 hi. L J. 285; 15 

M. L. T. 299; 1 h. \V. 218. 
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be oatstanding: it must be in some one: 
if it is not in the person in oooupation, 
it is in the owner. 

Here tbe faot that there has never 
been any assertion of such a right shows 
that no suoh outstanding right existed in 

1748. 

The use of the word “Mauje” in 1783 
does not indioate there was necessarily a 
Manja in 1748, and anyhow does not 
indicate tbe nature of tbe land: yon can- 
not infer from the word *‘Mauje” that 
separate Kudivaram rights existed either in 
1783 or 1743. 

The learned Jndges of tbe High Court 
were misled by what they erroneously con- 
ceived to be a legal presumption, and 
did not consider the real point, which is 
whether or not the documents, etc., show, 
as we oontend, that the whole right and 
not merely the land revenue was given. 

JUDGMENT. 

VtscocNT Cave. — Ihese are consolidated 
appeals against a judgment delivered by 
the High Court of Judicature at Madras on 
tbe 18th March 1914 and decrees made 
in pursuance thereof in eleven suits. The 
High Court by its judgment affirmed a 
judgment of the Dislrict Judge of Kistna, 
whereby be set aside the decision of the 
Munsif of Godivada and directed the return 
of the plaints in all the suits for presentation 
in the Revenue Court. 

The suits cut of which these appeals 
arose were suits for ejectment in respect 
of different parts of tbe jnam village of 
llillapadu in the Gudivada sub-district of 
tbe K-istna district. Tha appellant, who 
was tbe plaintiff in all the suits, ij the 
Inamdar of the village, holding under a 
grant made to his ancestor in or about 
the year 1748 ard since ccnfiimed and 
recognised by the Briti.sh Government. The 
defendants were persons who at various 
dates in the ytar 1907 had been let into 
possession by the plaintiff under tenancy 
agreenaents, expiring in 1908. Each of 
these agreements contained a declaration by 
tbe tenant to the effect that except tbe 
right of cultivating the land for a year 
under the agreement he had no other 
right whatever thereto, and accordingly 
that he agreed to tbe landlord (the plaintiff) 
taking poseeEsion of tbe land at the end of 
the year of tenancy without any relinquish- 


merit by the tenant. Tbe tenancies having 
expired and these suits having been brought 
for possession, the defendants pleaded that 
they were ryots having permanent jeroyati 
rights, and that as the Inam village was 
an estate” governed by the Madras 
Estates Land Act, 190^, the Civil Courts 
had no jurisdiction to try the suits. The 
Munsif overruled this plea and granted 
decrees in favour of tbe plaintiff; but the 
District Judge, holding that tbe property 
was an “estate” under the Act of 1903, set 
aside the Munsirs decision and directed the 
plaints to be returned. This decision was 
affirmed by the High Court, and thereupon 
this appeal was brought. 

Tbe decision on tbe appeal must turn on 
the question whether the property is or is 
not an estate” within the meaning of tbe 
Madras Estates Land Act, 1308; and for 
the purpose of determining this question 
reference most be m'lde to the definition of 
the term estate” contained in section 3 of 
the Act. That deSnition, so far as it is 
applicable here, is as follows: — 

In this Act, unless there is something 
repugnant in tbe subject or context. ..(2) 
Estate* means... (d) any village of which 
the land revenue alone has been granted in 
Inam to a person not owning the Kudivaram 
thereof, provided that the grant has been 
made, confirmed or recognised by the British 
Government, or any separated part of such 
village.” 

The terra Kudivaram” is not defined in 
the Act; but in Snryanaropana v. Patanna 
(1) it was explained as being a Tamil 
word, literally signifyinpr a cultivator’s 
share in the produce of land as distiuguishe*^ 
from the landlord’s share, which is sometimes 
designated “Melavaram.” The “Kudivaram” 
or “Kudivaram interest,” as it is called 
in section 8 of the Act, is in faot a species 
of tenant right or right of permanent 
occupancy. Tbe question, therefore, to be 
considered in this case is whether the Inam 
grant was a grant of the land revenue alone 
to a person not having a permanent right 
of occupancy, or whether it vested in the 
grantee the whole proprietary interest in 
the village. In the former case this appeal 
will fail, but in the latter it should succeed. 

In dealing with this question the District 
Judge and the High Court acted upon a 
supposed presumption of law that an 
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Inam grant; of a vilUge, parbioalarly if 
made to a Brahmin, is prima facie a grant 
of the “Melvaram’’ right only and does not 
inoludo the ‘Kudivaram.” This view was 
supported, when the High Court gave 
its deoisior, by some previous decisions of 
the High Courts of Madras and Bombay ; 
but in the case above oitcd of Suryanarayana 
V. i’atanna (1) it was held by their Lord* 
ship^ that no suoh preeump' ion exists. Eaoh 
case must, therefore, be considered on its own 
faots; and in order to asoertain the effect of 
the grant in the present oase, resort must be 
had to the terms of the grant itself and to 
the whole oiroumstanoes so far as they oan 
now be ascertained* 

The original uran- of 174? is not cow 
forihcoming, although it i^ referred to in 
Exhibit Z (an extract from the Cfizulet 
Register of lc02', and there is no doubt 
of its having existed. The earliest deed 
which is produced is a *‘gift deed of 
Auraharam,*' executed in September, 1783, 
by the Zemindars in favour of the plaintiff’s 
ancestor, which appears to be a confirmation 
of the original grant. Tim operative part of 
this deed is as follows : -- 

*'We have conveyed to you, as sarva 
ugraharam, the village of Billapadu, attached 
ro Gudivada Parganah, together with 
gardens, holy sbiinep, wells, big and small 
tanks, etc. So you shall cultivate tbo same 
and enjoy tbe produce thereof eveiy year 
as a dedication to tbe God Sri — berediiarily 
from son to grandson and so on, 

‘'Sanskrit Sloka : — 'To administer (or 
ooubrm) tbo gift of another is twice as 
meritorious as ^me’s own gift- making.’ ’* 

Other confirmatory documents were 
executed at or about tbo same date ; and 
in one of these, being a "Hakikbat” (or 
representation) made to William Oram, 
Et-quire, tbe Collector, by oSiciab of tbe dis* 
trior, dated the ’ibid July 1788, it was stated 
that the village ot Billapadu Agraharnm bad 
oonlinued to be in the enjoyment of the 
plaintiff’s ancestor, who is refeired to as ‘a 
resident of the aforesaid place.” There are also 
some dumbalas (orordersj dated in the year 
1793 requesting that the plaintiff’s auoestor 
shall be allowed to reap and enjoy the 
crops pertaining to Billapadu. 

In the Cazulet Register of 1802, above 
referred to, and in similar registers dated 


1860 and 18(5, tbe property is entered 
in Ibe name of tbe plaintiff’s ancestor ; 
and on the 27th June 1865, a recognition 
of title was duly granted to tbe plaintiff’s 
ancestor. 

There is not in any of the documents 
above referred to any trace of a claim by 
any person other than tbe Inamdar to a 
permanent right of oooupacoy; and tbe 
fact that by the terms of tbe grant the 
grantee is desired to cultivate tbe lands, 
and that be is referred to as residing in 
the village, tend to show that no such 
right existed in any other person. In tbe 
judgments under appeal stress is laid on 
the fact that the conffrmatory grant of 
1783 refers to the existence on the pro* 
pc-rfy at that date of gardens, wells, tanks, 
etc., and also on the fact that in tbe 
Register of i8l 2 Billapadu is called a 
mouje (or mauza)^ these expressions indioat* 
ing (it is suggested) that the village was 
the heme of proprietary inhabitants who 
had planted gardens and dug wells ; but 
it dees not appear to their Lordships that 
it would be eafe to build on tbe use of 
expressions cf this obaraoter in 1783 and 
180^ an inference as to the existence in 1748 
of tenants having permanent rights of ooou* 
panoy. And when the subsequent history of 
the estate comes to be examined, it is 
found to be wholly inconsistent with tbe 
existence of any permanent occupancy 
rights. Tenancies have been ooDtinually 
granted by the Inamdars for short periods 
and at variable rents. When tenancy lands 
were compulsorily acquired by Government 
and compen>^ation was psid to tbe Agraharam* 
dar, no claim to oompeneation was put 
forward by tbe tenants. In the year 1904 
all tbe tenants formally relinquished their 
lands to the plaintiff and put them in bis 
possession, and from that oa(e until teu* 
anoies were granted in the year 1907 the 
property remained vacant. When the defend- 
ants were admitted as tenants, they severally 
declared (as stated above) that they had no 
right of occupancy except such as was given to 
them by tbe tenancy agreements. It has 
been found in these suits on issues specially 
directed that tbe land in question was 
waste land at tbe time of the grant of tbe 
Inam, and that at the time of the letting 
to the defendants they had no oooupanoy 
right. 
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Having regard to all the facts it appears 
to their Lordships to be impossible to resist 
the oonolneioD that the loam grant carried, 
not the land revenae alone, but the whole 
proprietary interest in the property ; and 
it appears probable that, but for the suppos* 
ed^ presumption above referred to, the 
High Court would have oome to the same 
oonoIusioD. ^If BO, it follows that the property 
is not an estate” within the meaning of 
the Madras Estates Land Aot, 1908, and 
^hat section 189 of that Act does not apply. 
In view of this oocolusion it is unnecessary 
to consider the effect, having regard to 
section c of the Act, of the relinquishment 
of tenancy rights made in the year 1904. 
Section 153, as amended by section 8 of 
Act IV of 1909, appears to have no 
application to this cage, 

Eor the above reasons their Lordships 
are of opinion that this appeal should be 
allowed and the decrees under appeal should 
be set aside and the decrees of the 
Munsif restored, and that the defendants 
should pay the plaintiff's costs in all the 
Courts and his costs of this appeal ; and 
they will humbly advise His Majesty accord* 

ingly. 


Appeal allowed, 

Solicitor for the lAppellant: Mr. Douglas 
Grant I 


PATNA HIGH COURT. 

Second Civil Appeal No. 1204 of 1917 

May 5, 1919. 

Present: — Mr. Justice Das. 

KALI PR03AD TEWARt-PLAiNTiFF— 

Appellant 


versus 

MAHABIR TEWARI and others — Defend 

ANTS —Respondents. 

Landlord and tetiant — Ejectment snit — Denial o 
landlord’s tUle^Relalionahip of landlord and tennn 
not eatablisfied—Suif, subsequent, for ejectment, ivhethe 
competent — Res judicata. 

Where in a suit for ejectment it is found tlia 
the laud m dispute belongs to the plaintiff and tha 
a previous suit for ejectment was successfulb 
resisted by the defendants on the ground that thc^ 
were not tenants of the plaintiff, the defendants an 

and th. 

plaintiff 18 entitled to khas possession, [p. 30S, col 2 

T ^ decision of the Subordioati 

«l aage, Mozaffurpore. 


Mr, Harnaratn Prosadf for the Appellant. 

Mr B, N. Mitler^ for the Respondents, 

JUDGMENT.— This appeal arises out of 
a suit brought by the appellant for eject* 
ment of the respondents from the property 
which is the subject-matter of dispute 
between them. In 1910 the present appel- 
lant brought a rent suit against the defend- 
ants, which suit the defendants resisted 
on the ground that there was no relation- 
ship of landlord and tenant between them. 
The Court gave effect ' to the defendants’ 
plea and dismissed the plaintiff’s suit for 
rent. Thereupon the appellant has brought 
his present suit for. ejectment of the de- 
fendants, his ground being that the tenants 
having taken the plea that there was no 
relationship of landlord and tenant, between 
them and him and that plea having been 
given effect to by a Court of competent 
jurisdiction, he is now entitled to ask the 
Court to eject the defendants. 

The lower Appellate Court has oome to 
the conclusion, hrstly, that the disputed land 
lies within the Zemindari of the plaintiff, 
secondly, that there was a previous rent 
suit between the plaintiff and the defendants 
in which the defendants successfully plead- 
ed that they were not the tenants of the plaint- 
iff. But the lower Appellate Court dismissed 
the plaintiff’s suit mainly, as I understand 
the judgment, on two grounds, firstly, 
because it was not shown that the plaint- 
iff inducted the defendants on the land 
and secondly, because it was not shown that 
the consent decree by which the plaintiff 
established his title to the land was not 
passed in the presence of the defendants. 

In my view the circumstances relied upon 
by the lower Appellate Court do not help 
the respondents, bsoause it does not matter 
whether the re.spondents were parties to 
the consent decree or not so long as the 
plaintiff has established his title to the land. 
The appellant, having established his title 
to the land, was entitled to rent from the 
respondents if they desired to stay on the 
land. They cannot obviously stay on the 
land and yet refuse to pay rent to the 
appellant. Secondly, it is no doubt true 
that the appellant did not induct the re- 
spondents on the land, but 1 do not sea 
how that affects the question whether the 
appellant as landlord is now entitled to 

eject the respondents who have suooobb- 
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fully established in a Court of law that 
they are not the tenants of the appellant. 

The learned Vakil for the appellant 
relied npon two oases reported as Nilmadhah 
Bose V. Atlanta Ram Bagdi (1) and 
Fayz Dhali v. Aftabuddin Sirdar (2). These 
oases establish that the rule that a denial 
of the relationship of landlord and tenant 
does not entail a forfeiture does not apply 
where that denial is given effect to by a 
deoree of Court. It having been found in 
this oase that the land belonged to the 
plaintiff and it having been found in the 
previous suit that the defendants are not 
their tecants, the defendants have no right 
to remain upon the land and the plaintiff 
is entitled to khas possession. The learned 
Vakil for the respondents relies upon a 
oa^e decided by Mr, Justice Mookerjee and 
reported as Mallika Dasi v. Makham Lai 
Ghowdhury (3). On the facts that case is 
clearly distinguishable from the present case, 
because in the case before his Lordship Mr. 
Justice Mookerjee there was no denial of 
the entire title of the plaintiffs or their 
predecessor in- interest. The objection which 
was successfully maintained was that 
the plaintiffs alone were not entitled to 
realise the whole rent, and their claim was 
dismissed, not because they had no title to 
any portion of the rent, but because their 
right to collect any share of it separately 
from their alleged co-sbarers was not es- 
tablished. In this case the denial was of 
the entire title of the plaintiff and theie- 
fore the decision of Mr. Justice Mookerjee 
reported as Mallika Vasi v. Makham Lai 
Chowdhury (b) does not apply to the facts 
of this ease. But Mr. Justice Mookerjee 
does say this: “But in our opinion the 
decision in these two oases,” referring to 
the decision in Nilmadhab Bi se v, Ananta Rum 
Bagdi (1) and Fayz Lhali v. Aftabuddin 
Sirdar (2), “is not consistent with the 
principle deduoible from the oases of Dehir^ 
uddi v, Ahdur Rahim (4) and Vliora Kairi 
V. Ram Jewan Kairi Mahton (5), in which it 
■was pointed out that there cannot be aoy 
eviction from an agricultural holding govern- 
ed by the Bengal Tenancy Act, on the 

(1) 2 C.W. X. 7.-5. 

(2) fy 0. W. N. .575. 

Oi) 2 C. L. .J. 1> C. W. N. ‘.>28. 

(4) 17 c. MIC; H Iiid. Dec. {s. a.) C(>!L 

(5) 20 C. lOJ; |(- Tnii. D^'c. (n. e ) 08. 


ground of forfeiture incurred by denial of 
the landlord’s title, inaemuob as snob ground 
is not specified in seotions 25, 44 and 49 
of that Act, which enumerated the grounds 
of ejectment of occupancy raiyats, non-ooon- 
panoy raiyats and under-raf{/af« respectively. 
To bold that a tenant of any of these 
three classes may be evicted because by 
reason of the doctrine of estoppel, be is 
barred from pleading bis tenancy, seems 
to us to be an application of the doctrine 
of forfeiture by disclaimer without the 
formal use of the expression,” and their 
Lordships relied upon the case of Kally 
Doss Ahiri v. Monmohinee Dasiee (6), a 
decision of Mr. Justice Jenkins, reported in 
Indian Law Reports 24 Calcutta 440. 

So far as the deoision of Mr* Justice 
Jenkins is concerned, that learned Judge 
had an opportunity of giving expression to 
his opinion in the much later case of 
E^ahnr Sheikh v. Hara Bewdh (7), The true 
principle, as I understand the decision, is 
laid down in that case where the learned 
Judges point out that the question is not 
one of forfeiture but whether having regard 
to the previous deoision between the parties 
the tenant can plead hia tenancy in the 
later suit. If by reason of the operation 
of the principle cf res 'judicata, the tenants 
are unable to plead their tenancy, the 
question of forfeiture cf a tenant under 
the provisions of the Bengal Tenancy Act 
does not arise. That is how the late 
Chief Justice of the Oalootta High Court 
views the matter and I respectfully follow 
that decision and the deoision in another 
case reported as Ramgati Mohurer v. Pran 
Hart Seal (8). I hold that the respondents 
were not entitled to, nor did they in fact, 
plead any tenancy and the previous decision 
is res judicata between the parties and that 
therefore the appellant is entitled to a deoree 

for ejeotmentagainst the defendants, theques- 
tion of tenancy not being allowed to be raised. 

I set aside the judgment and the decree 
of the lower Appellate Court and restore 
the judgment and the deoree of the Court 
of first instance. The appellant is entitled to 
hia costs throughout. 

Appeal accepted, 

(6) 24 C. 410; 1 0. W, N. 321; 12 Ind. Deo. (x. a-) 

(7) 8 Ind. Cus. 660; 15 0. W. N. 336; 13 0. L. J. 

(8) 3 C. li. J. 201. 
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BOMBAY HIGH COURT, 

First Civil Appeal No. 114 op 1916. 

September 10, 1918, 

Present '. — Sir Soott, Kt., Chief 

Justice, and Mr. Jastioe Shah. 
NARSINGGIRJI MANUFACTURING 
CO. — PLAi.NXipPi — A ppellants 

fersMs 

The great INDIAN PENINSUU4R 
RAl LWAY — Defendants 
—Respondents. 

Railioa\/s Act (IX of 1890), s. 12— Contract Act 
(JXo/ 18 'S^), s. lol — '^Ooods delivered to he carried'\ 
lossof—Liabilitij oj Jlailway Company, extent of — 
Destruction of goods by Jire — Suif Jor damages— 
Railieay Company, liability of. 

According to sectiou 72 of the Railways Act, the 
liability of a Railway Company in respect of goods 
delivered to be carried is that of a bailee under 
section l.*Sl of the Contract Act, and that liability 
can only be limited by agreement with the consignor 
provided that such agreement has been approved 
by the Govornor.Gcneral in Council, [p. 309, col 2.1 

The expression “goods delivered to be carried" in 
section 72 of the Railways Act must be road literally 
and according to its natural meaning [p. 30*^, col. ti.'] 

A person sent certain goods through his agent to 
the Sholapur Railway Station for carriage. A 
consignment note was prepared and the goods were 
taken into the goods yard, and after they had been 
registered, weighed and marked they were taken 
into the goods forw’arding shed by an olHcial of the 
railway, who also took charge of tlie consignment 
note therefor: 

Held, that the goods were “delivered to bo carried" 
as soon as they wore taken into the goods for. 
warding shed and that the delivery was the delivery 
of the consignor, and his intention was to be con- 
sidered. [p. 310, col. 2; p. 314, col. 1.] 

Where goods “delivered to l>3 carried" were 
destroyed by fire and it was proved that tlic Railway 
Company had not taken all measures necessary for 
the protection of the goods against fire; 

Held, that the Railway Company was negligent 
and was liable in a suit for damages for the destruc- 
tion of such goods, [p. 313, col. 2.] 

Appeal from the desision of the 6rst class 
Subordinate Judge, Sholapur, in Civil Suit 
No. 709 of 1914. 

Mr. Wadia (with him Mr. A^. V. Gokhale), 

for the Appellants. 

Mr. Binning (with him Mes^^rs. Little 3i' Co.), 
for the Respondents. 

JUDGMBNr. 

Scott, C. J. — This appeal arises in Civil 
Sait No. 709 of 1914 in the Court of the 
6ret olass Subordinate Judge at Sholapur. 
It is one of a number cf .^uits resulting 
from the destruotion of goods in the goods 
forwarding shed at Sholapur by a 6re 
which took place on the 14th May 1913 at 
Ihbout 3 o’clock in the afternoon. 


The defendants are a company governed 
by the provisions of the Indian Railways 
Act of 1 890. 

Section 72 of that Act provides that 
their liability in respect of goods delivered 
to be carried shall be that of a bailee 
under section 151 of the Indian Contract 
Act, and their liability as bailee in respect 
of each goods can only be limited by 
agreement with the consignor provided 
that .snob agreement has been approved 
by the Governor- General in Coancil. 
The expression “goods delivered to be 
carried” is taken from the English Carriers 
Act, and section 72 is intended to indicate 
that the Railway Companies in this country 
shall not be liable to the extent of common 
carriers in England, but only as bailees 
under the Contract Act. The words “deliver- 
ed to be carried” must, \t seems to me, 
be read literally and according to their 
natural meaning in the same way as they 
have always been read in connection with 
oases arising under the English Carriers 
Act 

The first question which arises is, whether 
upon the facts proved the goods of the 
plaintiffs had been “delivered to be carried” 
at the time of the fire by which they were 
destroyed ? For if this question is answered 
in the negative, the plaintiffs’ suit must 
fail. 

There is no dispute as to the procedure 
resulting in the goods being lodged in the 
goods forwarding shed. It is described in 
the judgment of the trial Court as follows: — 
The Hundekari (agent) in charge of 
goods appears at the station gate, prepares 
the upper part of the consignment note and 
presents it to the gate clerk who on seeing 
that the consignment is complete gives the 
.serial number of the day to the consignment 
note and takes the Hundekari’s or consignor’s 
signature in the 10th column of the 

Register Exhibit 49, The goods are taken 
on the premises of the forwarding goods- 
shed and are dumped down in the proper 
section in the goods shed. The Hundekari 
is generally aware of the position and 
there are boards stuck to show the section. 
If he is not aware the oleiks there give 
him the information. The register clerk 
tills the firfct and second columns of the 
lower lialf of the consignment note in 

English before it is given back to the 
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Hundekari. The oonsigomenfc nuke is next 
taken by the Hundekari to the olerk called 
receipt clerk, who marks the entries of 
the first two columns of the office copy 
of railway receipt called record receipt 
along with other copies by use of carbon 
paper, makes entries' as to sender and 
consignee, place of destination of the goods 
from the consignment note, and then gives 
the intended mark number of the goods in 
the third column and puts in the book 
number and by number, t. the entire 
receipt number on the consignment note 
at its right hand upper corner. The serial 
number of the consignment note is at times 
found on the record receipt. The consign- 
ment note so marked is next presented 
to one of the foremen to whom the con- 
signment relates according as it has to go 
to up or down direction or to the grain 
scale, and the foreman next calls upon the 
Hundekari to get the gocd^ at his expense 
to the scale where a waggon for the goods 
is available. He next weighs the goods, 
orders the marker under him to put mark 
number on the packages and fills the 
column in the lower part of the consign- 
ment note relating to actual weight, the 
waggon number and. of the condition nf 
the goods, if any, and then orders the 
Company’s Hamals to load the goods. 
The weighing, marking and loading are 
done at once and at the same time and 
the consignment note is next sent by him 
singly, if desired, or in a lump nupiber 
to the goods clerk, who enters the columns 
of weight, charges, the rates of the several 
railways, if any, the total charges, to pay or 
be paid, and makes a ncte of the risk note 
to be taksn, if any, in the lower part of 
the consignment note. It is next sent by 
him to the receipt clerk, who prepares the 
record receipt from the particulars in the 
aforesaid consignment note and is ready to give 
it to the Hundekari. The Hundekari takes 
the mark number from the receipt olerk on 
presenting the consignment note to him as 
noted above, and then going to the marker 
clerk unloads the goods at the place shown 
by bim, gets him, the marker clerk, to 
note the marks on the paokag^s and then 
he goes and gives over the consignment 
note to the foreman and does nothing 
more. The foreman gets and weighs the 
goods on the scale and lo^ds them on 


behalf of the Company and the Hundekari 
gets the railway receipt the next day or 
any later date from the receipt olerk. 

The learned Judge appears to have 
doubted whether the evidence that after 
the Hundekari gave over the consignment 
note to the foreman he did nothing more in 
relation to the goods was correct. Whe- 
ther correct or not, it appears to me that 
the Railway Company cannot escape from 
the conclusion that the goods were de- 
livered to he carried,’ as soon as they were 
taken into the goods forwarding shed. The 
delivery is the delivery of the consignor 
and the intention of the consignor has to be 
considered. For what other purpose can it 
be supposed that the consignor delivers 
good:* to a Railway Company to be lodged 
in tbe forwarding abed, if not to be carried 
by railway? The mere fact that tbe parti- 
cular branch of tbe railway administration 
which is concerned with the loading of 
goods upon trucks has not yet bandied 
the goods, cannot affect the question whe- 
ther the goods have been delivered by tbe 
consignor to be carried, comnara BurreU v. 
North fl), a case under the TOngliab Car- 
riers Act. in Chupman v. Great WeiUrn 
Baili-ay Co. (21 it was paid: “The contract 
of tbe carrier being not only to carry, but 
also to deliver, it follows that, to a certain 
extent, the custody of the goods as carrier 
must extend beyond, as well as precede, 
tbe period of their transit from tbe place 
nf consignment to that of destination. 
First, there is in most instances an interval 
between the receipt of tbe goods and their 
departure --•sometimes one of considerable 
duration.” The Company’s rules and noti- 
fications suggest the same oonoluaion. For 
example. Exhibit 80, page 235, a Supplement 
to the Traffic Instruction Book, revised 
Order No. 101. entitled “Procedure to be 
adopted in regard to the despatch of goods’ , 
states; * A sender desiring to despatch goods 
by railway will bring his goods into the 
Railway Yard and stack them on the plat- 
forms in a manner prescribed and in a posi- 
tion to be pointed nut by the Railway Com- 
pany. It. Shnold the quantity of the goods 
tendered be in excess of the accommodation 

(1) fl847) 2 Car. A K. 081. 

<2) (IKSOl 5 Q. B. D. 27S at p.28!; 4'^ L. J, Q B, 
4^0. 4? L. T. 252; 28 W. R. 68 h 44 r. ?. 303, 
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available, the Railv^ay Gamoany will olose 
ife? gate') to the reiseiot of goo Is f)r desoatok. 
The Railway Company will be the sole 
jadge of when it is necessary to close its 
gates to the receipt of goods traQiCt but it will 
endeavoar to giye notice at i8 hoars the 
previous evening of its intention to do so. 
When the Rail vay Company opsns its gates 
for the reception of a limited quantity of 
goods only on any day, the quantity to be 
received will be stated in the notice refer* 
rad to.** 

Exhibit 92 is an example of the notices 
which the Company was in the habit of 
issuing advising cousignors that the goods 
shed was open for the receipt of goods 
for despatch. “The receipt of goods for 
despatch*', which is the expression used in 
clause II of Order 101, describes from the 
Railway Company’s point of view the 
operation which the consignor would 
regard as delivery of goods to be carried.' The 
Railway Company, in order that they may 
not be responsible for the goods in the 
goods shed, have endeavoured to limit their 
liability by taking the signature of the 
consignor upon one of their register forms 
so as to inlicate that he acquiesces in the 
terms stated above the siguaturs. It is, 
however, admittel, and correctly alraittei, 
by the learned Counsel for the Railway 
Company that if the goods have been de 
livered to be carried’, such an agreement as is 
iniiovtslb/ the ooncignor’s signatora upon 
the re?i)ter form would no*’, inasmuch as it 
has not been approved by the Government of 
India, be of any avail. We are, therefore, 
unable to agree with the decision of the 
learned ‘ludge that the Company are not 
liable inasmuch as the goods had not been 
delivered to be carried. 

The first queition being answered in the 
affirmative and against the Railway Company, 
the question remains whether the defendants 
have discharged the onus which is upon 
them, of showing that they took proper 
care of the goods committed to their charge 
as bailees. 

It is important to notice that on the 
30th April 1912 a fire took place at the 
goods shed of the same station in which 
a number of bales of cotton were destroyed 
and the oonola^ion come to by the investigat- 
ing panch was that the fire was due to 
engine spark®. That also appears to have 


been the opinion of the Station Master— 
see Exhibit 151, 

The fire in the present case, as has been 
stated, took place on the I4th May 19 3, 
and a report was called for by the Dis- 
trict Magistrate from the Railway Company 
in that month for submission to Givern- 
ment. After various reminders the District 
Magistrate obtained information from the 
Railway Company that the fire in the goods 
shed had originated from a spark from the 
shunting engine working in the goads yard 
and that a number of handles of gunny 
bags which were stacked in the west end 
of the forwarding goods shed were noticed 
to be on fire at about 3 noon on the 14th 
of May. Everv attempt was made to ex- 
tinguish the fire, but this could not be done 
owing to a heavy wind and the rapidity 
with which the flames burnt down the 
whole of the shed with the goods in it. 
See Exhibit 160. 

On the 12th Jans 191-3, the Deputy 
Traffii Manager had addressed an answer 
(which did not rsach its destination) to 
the District Magistrate in reply to his 
inquiry of the 29th of May, stating that a 
numbsr of bundles of gunny which were 
stacked in the west end of the forwarding 
goods shed were noticed to hs on Are. It 
had not bssn ascertained how the fire 
originated. Every attempt was made tc 
extinguish ths fire, but this oouli not be 
dona owing to a heavy winl prevailing at 
the tims and the flimes spread rapidly, 
burning down the whole of the shed with the 
gosds in it and close to it. 

As regards the cause of the fire there 
appears to be no other conclusion t pen to 
the Court upon the evidence but to hold 
that it was due to the sparks of a shunting 
engine which wa® working alongside the 
goods shed in the afcernoon of the I4:h 
of May. The emission of sparks, however, 
is not in all oases evidence of negligence 
and it ha.s been proved that the Railway 
Company had adopted the best known 
mechanical devices avail ible to them for the 
prevention of .spark emission, and the danger 
of spark omission was, therefore, reduced to a 
minimum. If, therefore, the Company are 
to be hell liable for negligence, it musn be 
on some other g'-ound than the emission of 
a spark froni the shunting engine, 
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Tbe evidence now recorded makes ifc clear 
that the 6re commenced at the northern 
end of the goods abed with the ignition 
of bundles of gunny bags stacked against 
the iron sheeting with which the northern 
end of the shed was partly inclosed, that 
the flames rapidly ignited the roof of the 
shed, and that in consequence the shed 
and the goods in it were destroyed. It is 
contended that the storing of the gunny 
bags at the northern end of the shed was 
evidence of negligence, inasmuch as they 
constituted inflammable material, and the 
experience of the previous year should have 
shown the danger arising from sparks of 
shunting engines. Although the gunny bags 
were separated from the contents of the 
goods shed by metal sheeting, we are of 
opinion that their storage in that position 
was evidenca of negligence since the igni- 
tion of the gunny bags would at once 
endanger the inflammable roof of the shed. 

Tbe most vulnerable points in the defend- 
ants* case are tbe inflammable nature of 
the roof of tbe shed and the absence of 
proper resources for tbe rapid extinguish- 
ment of the fire. 

With regard to the materials of the shed 
the Station Master (Exhibit 73) eays : 
“The roof of the goods shed was a tiled 
roof with ordinary common tiles. There 
was matting below the tiles. It was bamboo 
matting. Tbe matting was cn battens. 
As far as I know it was an old roof probably 
as old as the station,” 

Kirby, the Loco Foreman, Exhibit 103, 
i^ays : — “Tbe tire travelled very rapidly 
owing to the inflimraablo nature of the goods 
inside the shed, the dryness of the sub- 
stance of which the roof was made and a 
very stiff breeze blowing from the direction 
where the fire originated.” 

Govind Appaji, Exhibit 123, in the 
service of the Railway Company as head 
goods clerk, states : “My attention was 
drawn to the fire by noise. I came out 
and went towards the forwarding goods 
ahel. 1 wei’t to tbe soane of th« fire. 
Half of the heap of the oH bagging was 
already on fire when I went there. It 
was rotten and was at tin ontnide of the 
Bombay end of the forwanling giods 
shel. Wlion I saw the fi ’o fi^'S*:, I found 
that the llAmes were reaching up to the 
top of the roof near the eaves on one 


side. The roof was tiled roof with ribs 
under bamboo tattiesV 

On behalf of the Railway Company it is 
said that tbe Railway Company’s buildings 
are subject to inspection by Govern- 
ment Inspectors who have to remark if 
anything is wrong, and that if the roof 
had been dangerous it would have been 
noticed. This is an argument of a very 
negative type. The Acting District Traffic 
Superintendent, Exhibit 101, states that 
“a Government Inspector passes over this 
eeotion of the line two times a year in 
Company with the head officials of 
vaiious Departments of the Railway. They 
go about together and examine the build- 
ings, tbe lines, bridges and everything 
else connected with the Railway. They 
do inspect the goods sheds at certain 
stations. 1 cannot say if they inspected 
this goods shed. This examination comes 
within their purview. As a result of this 
inspection the Government Inspecto** makes 
the report on any points which be con- 
siders important for the attention at tbe 
bands of tbe Railway Company. During 
the course of one of the inspections every 
building comes within the notice of the 
Inspector. No adverse comments were ever 
made by him regarding tbe Sholapur 
goods shed to my knowledge.” 

Perhaps goods sheds of this description 
are not likely to escape adverse comment 
at the hands of the Inspectors, since tbe 
occurrence with which we aie now con- 
cerned. The position appears to be thisj 
that had the goods shed roof baen non- 
ir.fl immable, the fact that the flames were 
driven high by a strong wind frcm the 
pile of gunny bags would not have caused 
ignition of the roof and thence of the 
shed and everything therein contained, and 
we cannot hold that persons storing goods 
of their customers in an inflammable shed» 
the immediate surroundings cf which are 
liable to accidental fire, are taking reason- 
able and proper care of the goods. The 
obligation of the bailee is to take reasonable 
care that any building in which the 
bailor’s goods are deposited is m a 
proper state no that the things therein de- 
posited miy b3 reasonably sife in it; se0 
^e irle v. L >v ‘ri-k (--I). 

(••1) (IS7i) 9 l^. B. 122 at p. 127; 43 L. J. Q. B. 43j 
30 U. T. 80; 22 VV. R. 307. 
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Bat that is not all that can be said 
against the Railway Company. It is eontendo 
ed that there were no saffioient resonroes 
available to enable the railway employees 
to oope with the fire. In the Brat plaoe, 
there were no buoketa with water in the 
goods shed ready to be thrown on the 
flames. We are not prepared to say that 
the absenoe of baokets in the oiroumstanoes 
made any material ditPerenoe in the result 
o£ the 6re. 

It is also said that the supply of water 
available was insufficient, and that the 
hydrant from which water would ordinarily 
be obtained was not in proper order, and 
was very difficult to open, and that this 
led to serious delay. The day after the 
Bre tVe Station Master sent this report 
to the Deputy Traffic Manager: — “The 6re 
was first discovered at 15 hours Bombay 
end of forwarding goods shed among bundles 
of bagging; owing to strong high winds 
roofing of forwarding goods shed oaught 
fire and within 10 minutes the whole 
roofing was ablaze. Thtre was insufficient 
water in our hydrant and water oolumn, 
hence i applied to the Visbnu Mills and 
obtained their assistance to extinguish the 
fire; from 15-20 of 14tb May 1913 to 5 
bour.s on the I5tb two pumps were working 
of the mills. The Municipality also sent 
U3 two pumps, one in charge of the City 
Police, the other in charge of Water 
Woiks Engineer. The City Police pump 
was stopped at 19 hnur.s while pump in 
charge of Water Works Engineer was 
utilized off and on till 5 a.m.” The rapidity 
of the fire in indicated by the telegram 
by the Station Master on the l4th, Exhibit 
76, “Very serious fire forwarding shed and 
goods stock in it oomplstely burnt at 15 
hours to day serious loss cause unknown 
report follows.” That was handed in for 
despatch at 16 40. that is to say, an hour 
and 4'J minutes after the fire had first 
been observed, and at that time the whole 
of the shed and the go:)d3 stacked in it 
was reported to be completely burnt. 

It is important, therefore, to consider 
whether there was any delay in getting 
watrr woiking on the flames owing to 
negligenoc on the part of the Railway 
Dompany, for we know from the report 
pf the t5fh that the Vishnu Mill pumps 


were not brought into requisition before 
16-20 on the 14th. 

[His Lordship discussed the evidence of 
various witnesses and proceeded as follows: ] 

It appears to us that the conclusion to 
be drawn from the evidence to which 
attention has been called is that the rail- 
way hydrant was not in working order 
at the time the fire broke out, that it 
was some considerable time before it could 
be opened, that when it was opened no 
water came through it that could be used 
for the exfinguishment of the fire, and 
that the first water which was brought to 
play upon the burning shed was water 
from the Vishnu Mills through the Vishnu 
Mills’ pumps. We can only conclude that 
the Railway Company did not do their duty 
in taking all measures for the protection 
of goods in the goods shed when the n^k of 
fire was imminent or had aofually occurred: 
see Brabant^- Co. v. King (4) and Rivers Steam 
Navigntion Compar.yv. Choutmull (5). The 
condition of the hydrant and the absenoe 
of the ^ater must be attributed to want of 
care on their part. 

We refer the trial of issues Nos. 1, 10, 
11 and 12 raised in the fcholapur Court 
to that Court for trial and direct the 
Court to take the additional evidence, if 
any, required and to return such evidence to 
this Court together with the findings and the 
reasons for the same. 

Findings should be returned within three 
mcnths. 

SuAu, J.— I desire to add a few words as 
supplementing the judgment of my Lord 

the Chief Justice, with \\hioh I entirely 
agi ee. 

First, as to the question of ( he delivery 
of goods to be carried by railway, the rule 
framed under section 47, sub seotion (1). 
clause O, that there can be no delivery until 
a receipt is given for the goods delivered 
to be earned, has been held to he invalid 
as being inconsistent with the provisions of 
section 72 of the Indian Kaiiways Act in 
Ramachandra Katha v. G. /. ir\ Rnihvoy 
Company (6). For the reasons stated in 
my judgment in that ca.se 1 am still of 


(4> (ISW) A. C. at p. UlC; Gt L. J. P. C iG|. 1 1 
R. 6l7;7iL.T. TSo; 4l W. K. 157. ’ ^ 

(5; 26 J. A. 1 at p. 5; 3 C. W. N. 145; 26 C 
(P. C.); 13 Ind. Doo. (n. b.) 857. 

(G> 29 Ind. Cae. 646; 39 B. 486; 17 Bom. L. R V.< r, 
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tbe opiDioD that the rale is iDvalid as 
being inooDsisteut nitb seotion 72, so far 
as it- postpones tbe liability of the Company 
beyond the time of aotoal delivery until 
tbe receipt is given by tbe Kailway 
Company. 

On the evidenoe in the present ease it is 
olear that tbe goods were delivered to be 
carried by railway. They were brouaht in 
the goods shed to be carried by railway, 
and were not removeable therefrom with* 
out tbe permisiion of the Railway Autbori* 
ties. The consignment notes in respect of 
tbe goods were given by the Hundekari 
and received ty the goods clerk. The 
evidence shows that the consignment notes 
are registered after the goods are brought 
there and that the com^ignment notes were 
registered in respect of the goods in ques* 
tion. Thus tbe delivery in fact for carriage 
by railway was, in my opinion, complete for 
tbe purposes of section 72. 

The consignment note contains conditions, 
which are approved by tbe Governor*Ceneral 
in Connoil under section 54 of the 
Indian Railways Act. The Brst condition 
is in effect the same as tbe rals just re* 
ferred to. It postpones the responsibility 
of the Company under section 72 until tbe 
goods are booked and a receipt given for 
the same by their clerk. Section t4 re* 
quires that the conditions should be con* 
sistent with the provisions of the Act ; 
and I think that this condition is inoonsist* 
enl with the provinons of section 72 to 
the same extent as the said rule made 
under seotion 47, and for tbe same 
reasons. 

The Railway Company, in addition to the 
said rule and the condition printed on the 
consignment note, take an undertaking from 
every consignor, indemnifying the railway 
from ad interim liability till the railway 
receipt is granted for goods tendered, in 
column X of the register of the consign- 
ment notes (see Exhibit 49). This form 
is admittedly not approved by the Governor- 
General iij Council under section 72 l2) (6); 
and it could not well be, if, according to 
the rule and the condition just referred to, 
there could be no delivery and therefore 
no liability under seotion 72, sub seotion 
vl), before a receipt is given. I doubt 
whether the Company has any power to 


insist upon such an agreement from every 
consignor, if tbe rule and the condition 
printed on tbe consignment note be invalid. 
The rule and the condition, if valid, are 
sufficient to protect the Company in this 
case apart from tbe agreement. If tbe rule 
and tbe condition cannot validly postpone 
according to law the liability arising under 
section 72 in virtue of the actual delivery 
of tbe goods to be carried by railway antil 
a receipt is given, such an undertaking cannot 
help them. We are not concerned in this 
case with the consideration of the possible 
use, which the Company may be able to 
make of snob an agreement in their favour, 
if an attempt were made to make them 
liable in virtue of their power to charge 
wharfage under rule 1 made under section 
47, sub section 1, clause (/), apart from seotion 
72 of tbe Act. 

Secondly, on tbe point of negligence, I 
agree with the learned Chief Justice both as 
to tbe facts which the evidence establishes, 

4 

and as to tbe inference to be drawn from 
those facts. 

Tbe question of tbe burden of proof is 
not important under the circumstances of 
ibis case. Tbe lower Court bae considered 
the evidence on the fooling that the onus 
lies on the defendant Company, aod bas 
found in favour of the Company except that 
it did not provide an adequate rocf for 
tbe building of the goods shed in question. 
Mr. Binning for tbe defendant Company 
has not suggested before us that tbe 
lower Court’s view as to tbe onus being 
on tbe Company is wrong. This view is 
supported by certain decisions^ of tbe Indian 
High Coarta. Bat it must bo considered in 
tbe light of the observations of their Lord* 
ships of the Privy Connoil in the recent case 
of Divarkanath v. Rivers Steam Navigation Go. 
(7j. In the present case both the defend- 
ant Company j.nd tbe plaintiff have adduced 
evidence on (be question cf negligence, and 
on that evidenoe it has to be determined 
whether the defendant Company is shown 
to have taken as much care of tbe goods 
bailed to them as a man of ordinary pru- 
dence would, under similar oiroumstanoee, 
take of his own goods of the same bulk, quality 

(7)4rjlnih Cas .319; ^0 Bom. L. R. 735 at p. 739; 
27 C. L. J. 615; 23 M. L. T. 376; 8 L. W. 4; <1918) M. 
W. N. 435 (V. C.). 
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and TRla6 as the goods bailed. The defendant 
Company would no^ be liable if they took 
the requisite amount of oare. If the evi- 
denae establishes that they failed to take 
the requisite amount of oare as required 
by seetion 151 of the Indian Oontraot 
Aot, the plaintiff must snooeed, as in that 
ease the burden of proving the negligeroe 
of tbe defendant Company would be 
disoharged. For this reason it is unneoes- 
sary to disouss the question of the burden 
of proof any further. Assuming that the 
burden of proving the want of due diligence 
or the negligenoe of tbe Railway Company 
lies upon the plaintiff, in my opinion, the 
burden is amply disoharged; and the evi- 
denoe taken as a whole establishes that 
the defendant Company failed to take the 
requisite amount of oare. 

As to tbe cause of the fire, it seems to 
me that in all probability the fire was due 
to a spark from a sbuntine engine. But 
the defendant Company have strongly oon* 
tested this view before us, and maintained 
that tbe cause of tbe fire is not known. 
On that footing the position of the Rail* 
way Company is not any better, as it would 
leave open tbe rea-^^onable possibility that 
the fire may have been due to the negligence 
of any servant of the Company. Even if 
tbe cause of the fire is traced to a spark 
from an engine, 1 do not think that the 
mere fact that the Company cannot reason- 
ably be expected to control the emis.sioD of 
a epark, when propsr precautions have 
been taken to reduce the possibility of 
such emission to its minimum, can absolve 
tbe Company under tbe oircum.stances of 
this case. As a matter of ordinary pru 
denoe tbe risk of fire in consequence of 
a spark from an engine should have been 
taken into account in relation to the locality 
and its surrounding.^*, and the Railway 
Company should have taken such oare in 
shunting, in watching the goods directly 
exposed to such a risk, in storing inflam 
mable goods like gunny bags near the goods 
shed and in providing a suitably protective 
shed for the goods delivered to them for 
carriage by railway as a man of ordinary 
prudence would, under similar oironmttanoes, 
take in dealing with his own goods. In 
my opinion they did not take such oare, 
and are responsible for the quick spread of 
the fire, even though no doubt it was con- 


siderably aided by tbe strong breeze blow- 
ing at that time. 

1 have considered the argument urged by 
Mr. Binning that tbe fire was so sudden 
and quick that nothing could have savfd 
the goods, and that therefore even if tbe 
Company may have been negligent in 
maintaining a proper water supply and tbe 
fire appliances, it would not matter. I am 
unable to accept this argument. The fire 
was sudden and quick, but its operation 
might have been and probably would have 
been arrested or appreciably prolonged if 
some watch were kept to guard against 
tbe reasonable possibility of fiie resulting 
from a spark from the engine while tbe 
shooting was going on, if tbe irflammable 
materials had not been stored in such 
large quantity and in such close proximity 
to the goods shed and if the goods shed 
bad not a roof of inflimmable materials. 
These factors contributed materially, in my 
opinion, to the easy and extensive spread 
of ihe fire. Even apart from that I am 
by no means satisfied that ordinary and 
effective arrangments for water supply would 
cot have saved a substantial part of tbe 
gocds burnt in (be shed. 

Further I am slow to allow the benefit 
of such an argument to a bailee, who has 
been negligent in keeping such appliances 
and water supply available at tbe proper 
time as be would be expected to keep as a 
bailee, unless of course it is absolutely 
clear that nothing could have prevented 
the spread cf fire. I am not satisfied that 
tbe normal water supply and appliances could 
not have prevented tbe spread of the fire and 
saved ^be gocds in question. 

As to the deficient wafer supply, I think 
that Mr. Binning^s criticism against the 
evidence of Sanyal, the Municipal Engineer 
loses much of its force when we remember 
the fact that the Company never taxed the 
Municipality poon after the fire or at any 
time that the insofficient supply of water 
was due to any defeat in the Municipal 
main or to any defective supply by the 
Munioipalily, At least there is nothing to 
show that the Railway Company ever wrote 
to the Municipality to that eileet or 
suggested it in any other way; on the 
contrary, the assistance rendered by the 
Municipality is acknowledged in the report 
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ramekdra natk r. hi^ait kuer. 

inacTo by tbe Station Master on tbo next 
day after the fire. 

Issues sent down. 


PATNA HIGH COURT. 
M(scellaneoi;j CiViL Appeal No. 19 of 1919, 

Civil Revision Nos. 211 and 212 of 1918, 

May 9. 1919 

Pres^7it: — ilr. Jastioe Atkinson and 
Mr. Justice Jwala Prasad. 
RAMKNDRA NATH — Petitioner 

— Appellant 
versus 

Musammat HISAIT KUER — Opposite 

PAbTY — Respondent. 

Cinl Pi-oceflure Code ( Act 1' of IfOS), 0. XXI, rr. 85, 

— K.icculiun of decree — Sole — Dccree-^holder auctiot^- 
jiiiirhiiscr, duty of—Fjilure to piy balunc.: of purchase- 
motley iJito Court, effect of. 

TTsi* provisions of rules 85 and 86 of Order XXI 
<if llie Civil Procedure Code are maudutory. Those 
rules ini|mse an obligation upon a decroc-liolder 
purchaser to bring into Court whatever balance may 
bo dm* on foot of the purchase-nioiipy, after 
dodiii ting the amount of the decree. If the ducree- 
li'd.b r fails to comjily with the rules, the property 
is liabb* to be re-.<old. [p. 317, col, 2.] 

Appeal from an order of the Subordinate 
Judee, Saran. 

Sushil Madho Mullick, Baikuniha 
JfJii’h Mittra and Panchannn Banerjee, for the 
Appellant. 

J U DGMENT. — Three applications have 
bfcen presented to us on behalf of the 
ju'lgruent' debtor, viz.^ Miscellaneous Appeal 
No. 1!) of 1919 coupled with Civil Revi- 
No. 211 of 1918 and Civil Revision 
No. 212 of 1918. 

I'he questions which await our deter* 
inination are covered by Miscellaneous 
No. 19 of 1919 and Civil Revision 
No. 212 of 1918. The respondent in this 
Hppcal is a dooree*holder who obtained a 
elect f‘<‘ on foot of a mortgage-bond, dated 
llif,< 20ih January 1899, for a sum of 
2 , ICO. Many attempts have been made 
to ex cute this decree from time to time 
b.^ nnhappily they have all been rendered 
al :vo lor one reason or another. 

j present application for le°.ve to issue 
e-xeuntion is dated the l^th January 1911, 
i.'r)vv eight years ago. The sale that is 


now impeached by these proceedings took 
place 80 far back as the 14th April 1913, 
and varions applications were made to set 
aside that sale. The matter proceeded to 
the Calcutta High Court and eventually 
came before this Court and our learned 
brothers Chapman and Roe, JJ., held that 
no appeal lay to tbe High Court and that 
an appeal should be presented before the 
District Judge to whom only an appeal 
lay. The learned Judge in one proceeding 
dismissed the appeal that came before him 
on the 25th of March 1918. The learned 
Subordinate Judge in another proceeding 
refused to set aside the sale by his order 
dated tbe 2Sth June 1913, 

Now Miscellaneous Appeal No. 19 com- 
prises two matters, one a proceeding under 
section 47 of the Civil Procedure Code for 
the purpose of setting aside the sale on 
the ground of non-observance by the decree- 
holder auction-purchaser of the provisions 
of Order XXf, roles 85 and 86, and also 
dealing with an application under Order 
XLV^II, rule 1, fora review of a prior 
order of tbe learned Subordinate Judge* 
The property was valued at Rs. 30,000 by 
tbe Subordinate Judge bat was sold to the 
decree- holder as the only bidder for a sum 
of Rs. 8,000. Apart from this double- 
barrelled application under section 47 of 
the Civil Procedure Code and under Order 
XLVTI, role 1, of the Civil Procedure Code, 
there was also an independent proceeding 
under Order XXJ, rule tO, seeking to set 
aside the fale on the ground of irregularity 
and fraud Fraud was not specifically 
alleged but irregularity in the conduct of 
the sale was relied on to justify setting 
aside tbe sale. The irregularity complained 
of was referable to the non- service of the 
notice of the sale proclamation. The learned 
Judge in dealing with this matter held 
that the notice of sale proolamatioo bad 
tob been served and though the non- 
service of the sale proclamation was an 
irregularity that nevertheless the judgment- 
debtor bad not suffered any substantial 
damnge or injury by reason of such irregu- 
larity. The reasoning of the learned Dis- 
trict Judge in this aspect of the case is far 
from clear, and his conclusion of fact appears 
to be based on surmise rather than on 
proof. ^ 

The learned District Judge appears to 

« A 
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have failed to oonsider the question of 
impeaching the sale on the ground alleged 
by the judgment-debtor in Miscellaneous 
Appeal No. 19 of 1919 relative to the non- 
obaervanoe of rules S5 and 86 of Order 
XXI. The District Judge thought that, 
inasmuch as an appeal was taken from his 
decision in the proceeding under Order 
XXI, rule 92, that it would be open to the 
High Court in that appeal to oonsider as 
an additional ground for impeaching the 
sale the non-observance by the auction* 
purchaser of the provisions of rules 85 
and 86 of Order XXL That portion of the 
application in ^lisoellaneous Appeal No. 19 of 
1919 which dealt with the review application 
of the Subordinate Judge’s order under 
Order XLVII, rule 1, it is not material 
to oonsider, and Mr. Mulliok I think 
concedes this. 

However, the learned Vakil’s two main 
pointy are (hat the learned Judge in Civil 
Revision No. 212 of 1918 acted without or 
failed to exercise a jurisdiction vested in 
him in not setting aside the sale on the 
ground of irregularity, and be alleges that 
on the face of the proceedings the pro- 
perty was sold at a gross undervalue to 
the decree-holder; that there was no proper 
bidding ; and that obviously, having regard 
to tho value of the property and the price 
offered by the decree-holder, there was 
substantial injury to the judgment-debtor. 
The learned Judge assigns certain reasons 
for holding that the judgment-debtor cannot 
be considered as a person who has sustain- 
ed substantial injury inasmuch as he and 
the decree-holder have deliberately set them- 
selves to make vsar one against the other 
and to use every means in their power to 
defeat the execution which the decree- 
holder seeks to enforce The reasons are 
more in the nature of surmises than con- 
clusions of fact founded upon legal proof 
and appear to us unsatisfactory ; and in 
our opinion the order of the District 
Judge refusiog to set aside the sale on 
the application presented to him under 
Order XXI, rule 90, Civil Procedure Code, 
should be set aside. However, apart from 
the application instituted under Order XXI, 
rule 90, we think that the sale must also 
be set aside on a ground that was not 
considered by the learned District Judge, 
namely, the ground that the decree-holder 


yiv 

auction-purchaser failed to Comply with 
the provisions of Order XXl, rule b-j, joad 
in oonjunotion with rule 86, Rule : pro- 
vides that the purchaser shall bring into 
Court the amoant of his purchase moi ey 
within 6fteen days of the date of sale. Now 
admittedly in this case the purchase price 
bid for the property sold was the sum of 
Rs. 8,000 and it is apparent that llure 
would be a residue in favour or the 
judgment-debtor to the extent of Rs. 2,L)00, 
if the true value of the mortgage clouree 
be Rs, 6.000 and edd as alleged. It is right 

to mention that in the execution petioion 
the decree-holder specified that the amount 
due on the foot of the mortgage do.>rQO 
was the sum of Rs. 15,726. This estima- 
tion of the amount due on the mortgage- 
decree was obviously incorrect. If the true 
rate of interest be calculated upon the 
decree, the actual amount due to the decree- 
holder would be Rs. 6,728. Thus if the 
purchase price of the property be Rs. S.OUO, 
then there would be a balance of R^. i,2/2 
in favour of the judgment-debtor. Thereture 
clearly the obligation which the Civil Pro- 
cedure Code imposes upon a decree-holder 
purchaser is to bring into Court what- 
ever balance may be due on foot of tiie 
purchase money, after deducting tho 
amount of the decree. This the decree- 
holder did not do. Rule 86 of Order XX f 
provides a penalty on failure to observe 
the provisions specified in rule b5, lu our 
opinion the provisions of rules b5 and bo of 
Order XXI read in conjunction are manua- 
tory. The obligation was clearly upon the 
decree-holder purchaser at the auction .sale 
to bring into Court the balance due on ihe 
foot of the purchase price of the property 
for which he bid and purchased, and imv- 
ing failed to do that the properiy was 
liable to be re-sold, and upon tho apolioa- 
tion of the judgment debtor under U; dor 
XLVII, rule ], the Court ought to iuive 
considered the judgment-debtor’s applicdiion 
and set aside the sale and directed a 
re-sale of the property. Accordingly Urn 
relief sought in Miscellaneous Appeal No. 
19 of 1919 is granted with costs and the 
sale impeached in the proceeding uii ler 
section 47 of the Civil Procedure is 

set aside on the grounds stated i.l)>vo. 
■The application in Civil Revision No. 2X of 
10; 8 i:j disallowed vrithont oost:^. Tlio ap- 
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pliaatioD in Civil Revision No. 212 of 1918 
is also granted bafc without costs. The 
hearing fee in Misosllaueous Appeal No. 
19 of 1919 is measured at three gold 
mohurs. 

Appeal Rectsion 1^0. 212 allowed; 

Hevision No. 211 disallowed. 


MADRAS HIGH COURT. 

Afpeal A-uiNsT Order Nc. 255 of 1916, 

January 22, 1919. 

P/ejenr:— Mr. Justice Oldfield and 
Mr. Justice K^rishnan. 

GOPtSETTI NARAYANASWAMf NAIDU 
GARU, ReciIvek tF NIDADaVOLE a\d 
MEDUR ESTATES, and omieih — 
Plautifks — Appellants 
versus 

CHODAVARAPU KAMANNA and otheps 
— Defendants— Respondents. 

histateg Land Act (/ o/ i908), 3 (16) — 

'Tanlc‘hcd* meaning of-^Kjectment Jroin lanh-hedy suit 
for — Jurigdiefion of Civil Courfg. 

Land whicli is a tank- bed, i. c , which has been 
continuously used for the storage of water is not 
ryoti land and a suit to eject a tenant from such 
land iscogni/ablo by tho Civil Court, [p. .318, col. 2.] 
Whore, however, its user for that purpose lias 
been abandoned and the land has lost its chai’actor 
as tank-bed at tho date of the suit, tho suit is not 
coguizablc by the Civil Court, [p. 3JK, col 2 ] 

Section 3 ( 16) of the Madras Estates Land Act 
suggests its aj)pUcation to land which had not lost 
its cliaractor as tank-bed when the Act came into 
force. []). 318, col. 2.] 

Appeal against the decree of the Court 
of the Temporary iSubordinate .Judge, 
Bezwada, dated the 8th September 1915, in 
Appeal Suit No, 185 of 1914 (transferred 
from the file of the Court of the Subordi- 
nate Judge, Ellore), preferred against 
the decree of the Court of the District 
Munsif, Tanuku, dated the 23rd December 
1913, in Original Suit No. 666 of 1911, 

This appeal came on for bearing on the 
•23rd and 24th January 1918. 

Mr. P. Noffabuehanam, for the Appellants. 
Mr, P. Narai/anamurlhi/, for the Respond- 
ents. 

JUDGMENT. — We deal at pre.'^ent only 
with the objection to the jurisdiction and with 


one ground on which appellants have attempt, 
ed to support that of the Civil Court, that 
the suit land is tank-bed within the meaning 
of that expression as used in section 3 
(16) of the Estates Land Act. No doubt, 
if the land is iaok-bfd. it follows from 
that provision that it is not ryoH and the 
lower Appellate Court’s finding at the 
conclusion of the 7th paragraph of its 
judgment that it is ry^ii and the acquisi- 
tion of ryoti right in it, in spite of the 
proprietor, possible, is nnsustainable. 

The lower Appellate Court’s use of 
language is not clear. Bat we understand 
it to bold that the land lost the character 
of tank-bed at some date not specified, and 
was onltivable waste at the date of suit, 
because of its cultivation for fourteen years. 
It is not, in our opinion, clear that this fact 
alone is a satisfactory ground of decision. 

The Act oontainsno definitionof *'tank bed.” 
But the lower Appellats Court has proceeded 
on the assumption that the land originally 
had that character, although it wasjustifisd 
in doing so by no admission of defendants 
and in fact their written statement rather 
denies it. If, however, that assumption 
was justified, there is then the difficulty 
that the wording of section 3 (16) suggests 
its application to land, which bad not lost 
its character as tank-bed, when (he Act 
came into force; and, if ao, a determination 
of the date on which that character was 
lost, is necessary, before the lower Appellate 
Court’s argument can be aco^^pted. Again 
it is argued that letting and cultivation of 
the land are not necessarily inconsistent 
with its retention of that character. For 
land may be let, but may not be cultivated 
in years in which water does not cover it or 
may be cultivated, notwithstanding that 
it does so temporarily ; and the evidence as 
to the fourteen years’ letting referred to 
by the lower Appellate Court does not 
show whether it was of either character or 
that it involved an abandonment of the use of 
the land as tank bsd. In this oonneotion refer- 
ence maybe made to the evidence of plaintifi’s 
1st and 2nd witnesses regarding the exist- 
ence of a bund between the land and the 
t»nk and the possibility which the lower 
Appellate Court has not considered, that it 
indicates such abandonment. It is not our 
intention in referring to these points to 
attempt an exhaustive enumeration of those 
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tc wfaioh the parties and the lower Appellate 
Court may appropriately attend. We specify 
them ouly because they have been meotioned 
ID arfrumeut and no authority regarding 
the interpretation of the term tank-bed” 
in section 3 (16) having been cited, such 
specification may be of assistance in the 
farther enquiry which we mean to direct. 

The interpretation of the term tank-bed” 
raises new and important questions and we 
cannot regard the lower Appellate Court’s 
determination of it, reached without any 
finding by the trial Judge and apparently 
without appreciation by the parties of the 
matters really in issue, is satiefactory. We, 
therefore, call for findings on the issues: — 

(1) Whether the suit land was ever 
continuously used for the storage of water P 

(2) if so, whether such use has been 
permanently abandoned and at what date ? 

Fresh evidence may be taken. Findings will 
be due in two months. Seven da;s for objec- 
tions. 


In compliance with the order contained 
in the above jodgment the Sabordiuate 
Judge rf Ellore submitted the following 
FINDINGS. — The plaintiff’s case is that 
S. No. 18 m extent acres 3 — 50 cents was 
the site of a tank... (cAeruru p/af/itZA* amw) and 
that the tank-bed... gurbham) was 
being leased by him for cultivation temporari- 
ly from the year 1899, and that in Fasli 
1318 he sold the Kudivaram right of the 
land for Rs. 840 to one Nagayya bat 
that, as the defendants would not deliver 
up possession of the land, the sale could 
not be carried into effect. The plaintiff 
accordingly sues to eject the defendants 
from the land. The defendants deny that 
the land was at any time tank bed land. 
I have been asked to submit findings, firstly, 
as to whether the suit land was ever 
continuously used for the storage of water ; 
and secondly, if so, whether such use 
has been permanently abandoned and at 
what date. The schedule attached to the 
plaint, Index No. 5, would indicate that 
the suit S. No. 18 is the re-Survey No. 
The schedule shows that S. No. 57, an 
Inam land, and S. No. 58, a zeraili land, 
are the northern boundaries of the suit 
land ; though another schedule, Index No. 
512, shows that S. No. 59 Cheruvu also 
forms the northern boundary. In both the 


echedules the path leading to the Cheruvu 
S. No. 59 is shown as an eastern boundary 
for the suit land. At the time of trial it 
was alleged that S. No. 18 was the old 
S. No. and the Kurnam, P. W. No. 1, has 
come forward to swear that the old Survey 
Nos. 17 and IS correspond to re Survey No. 59 
which measures acres 10 — 75 cents, and 
that out of this laud the suit land, measur- 
ing acres 3 — 50 cents, was leased to the 
defendants by the plaintiff. The plaintiff’s 
attempt baa been to make out that the entire 
re Survey No, 59, acres lO — 75 cents, is 
tank- bed land, and that the plaint land 
which forms a portion thereof also partakes 
of that character. Bab beyond such vague 
assertion there is nothing to support such a 
contention. The copy of the Adangal account, 
Exhibit A, shows that the suit land, though 
forming part of Suivey No. 59, is zeraiii 
cultivated land in the possession of Ohode.- 
vatapu Ramanna and irrigated by the 
Government canal water. The Kurnam 
admitted that even with regard to tie 
remaining acres 7— 25 cents in Survey No. 59 
only 5 acres form the waterspread of the 
lank. The sketch prepared by him, Exhibit 
B, would also show that the tank* bed forma 
but a portion of the Siurvey No. 59, and 
that there is a considerable portion of the 
land in the south i^ot covered by the tank. 
In this connection it is necessary to re- 
member that re Survey No. £.9 is said to 
include 2 old Survey Nos. 17 and 18 and 
that the suit land corresponds to old Survey 
No, 18. There is nothing to show that it 
was tank-bed. No doubt Che plaintiff has 
put forward some persons to swear that 
the suit land formed a portion of the tank 
to its north, and that even at present in 
spite of a bund intervening, a considerable 
quantity of water would stagnate on the 
suit land during the rainy seasons. But I 
have little hesitation in rejecting it as 
absolutely unworthy of credit. Tne witnes- 
ses have given free vent to their imagination 
and indulged in all sorts of assertions. 
Thi? would be evident from their story as 
to a Dhwajastambbam having at one time 
stood on the land. Admittedly there is a 
pretty big bund intervening between the 
suit land andl the tank. Nevertheless the 
Kurnam, P. \V. No. 1, did not scruple to 
assert that there would be some extent 
of the suit land under water, though first 
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crop was fcoing raised on tbe land with the 
help of canal water every year. The P. 
W. No. 8 merely conBned himself to stat- 
ing that before defendants began cultivat- 
ing the land 14 or 15 years ago it formed 
the waterspread of a tantr. But the plaintiff’s 
4th witness was more straightforward and 
he admitted that before the defendants came 
into possession of the land it was waste 
land. The land was alpo let to tbe de- 
fendants in 1899 as Asalaminba waste, and 
in subsequent Faslies as a zerait land. 
The plaintiff would assert that, as the land 
is known as Pallacheruvu, it should have 
formed part of a tank at one time. But 
the name might merely indicate a wet land 
near a tank. The P. W. No. 5 would ask 
the Court to believe that water would 
stagnate to a depth of 3 feet on the suit 
laud, when there is heavy rain. Similarly 
tbe P. W. No. 6 would allege that water 
would always stagnate on the land, though 
admittedly the land was being cultivated 
by the defendants during tbe last 22 or 23 
years without interruption and damage. Tbe 
plaintiff has utterly failed to prove by any 
reliable evidence that tbe suit land formed 
tl.e site of a tank at any time and that 
it is tank-bed land. At any rate there is 
not the least doubt that it had ceased to 
be ufed for the storage of water long 
ago, and that it had been abandoned from 
being used for any such purpose before 
the memory of man. The fact that in 
Fa.sli i3l8 the plaintiff had sold publicly the 
Kudivarara rightintheland conclusively proves 
its permanent abandonment from being used 
as tank-bed. It was argued for the plaintiff 
that such abandonment should be considered 
as having taken place only after the said 
salo and not before. This overlooks the 
fact that but for such abandonment, it could 
net have been tit for cultivation when 
le^l^ed to tho defendants in 1899 and that 
since then the land is being used only for 
cultivation purposes and not*s a tank, is 
admitted. 

In this connection it may also he noted 
that even the existing tank in Survey 
No. C9 serves no useful purpose except for 
washermen to wash the clothes, it is 
rot an irrigation tank nor is it one of 
general utility to the villagers. In these 
oireumstar oes no one is interested even in pre- 
serving the present lank. 


For the aforesaid reasons I answer the 
1st issue in tbe negative, and the 2nd issue 
in tbe affirmative. 


This appeal came on for final hearing 
after the return of the finding of the lower 
Appellate Court upon tbe issues referred to 
by this Court for trial, the Court delivered 
tbe following 

JUDGMENT. — We accept the finding and 
dismiss tbe appeal against order with costs. 

M. c. p. 

✓ 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1096 op 1917. 

May 15, 1919. 

Present: — Mr. Justice Das. 

MUEHI SINGH and otheks — Plaintiffs 

— Appellants 

versus 

KISHUN SINGH and another — Defendants 

— Respondents. 

Rvifhnce Act (/ of 1872^, s. 92 — Oral evidence to 
contradict recital in deedy whether admissible. 

There is nothing in section 92 of the Evidence 
Act to exclude evidence of an oral ngreemont which 
contnidicts, varies, adds to, or substracts from, not 
the terms of the contract, but some recitals in the 
contract itself, [p. 321, col. 1.] 

Appeal from a deoision of the District 
Judge, Patna. 

Mr. Panchanan Banerjiy for the Appellants. 

IAqqqxq, Fakhruddin and Seveshwardayalf for 
the Respondents. 

JUDGMENT. — Only two questions have 
been argued before me, nrst, that the lower 
Appellate Court erred in coming to the con* 
elusion that evidence of the existence of a 
separate oral agreement could be given in 
this case, and secondly^ that the lower 
Appellate Court erred in coming to tbe 
conclusion that the case was a case of 
breach of trust and, therefore, there was no 
limitation. It appears to me that so far 
as the first question is concerned, tbe lower 
Appellate Court came to a right oonolusion. 
The plaintiff’s case was that at tbe time of 
the mortgage he left tbe consideration 
money with the mortgagee in order that 
certain prior mortgage debts may be paid 
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off. His oomplaint is that those prior morfc' 
Hasre debts were not paid off and, therefore, 
he was obliged to bring this snit for re* 
aovery of the money whieb remained in the 
hands of the mortgasree. The learned Vakil 
for the appellants points out that the mort* 
gage deed contains a olear reoital that the 
mortgagor received the full consideration 
money and paid off the debt doe to the prior 
mortgagees, and be argues that there being 
a olear recital to that effect, the contem' 
poraneous oral agreement to the effect that 
the money remained with the mortgagee 
f)r the purpose of being applied to the 
payment of prior mortgage debts is not 
admissible under section 92 of the Indian 
Evidence Act. The learned Government 
Pleader in bis able argument points out 
that the word deliberately used by the 
Legislature in section 92 is ‘‘terms** and not 
recitals”, and section 92 excludes all evidence 
of oral agreements in so far as it contra- 
dicts. varies, adds to or substracts from 
the terms of any contract, grant or other 
disposition of property. It will be noticed, 
therefore, that there is nothing in section 92 of 
the Evidence Act which excludes evidence 
of an oral agreement which contradicts, varies, 
adds to, or substracts from, not the terms 
of tbe contract, but some recitals in tbe 
contract itself. I am of opinion that the 
argument of the learned Government Pleader 
is manifastly sound and must prevail. If 
any authority is needed for the proposition 
it will be found in the oa«e of Shah Lai 
Chand v. Indarjit (1). T, therefore, come 
to the conclusion that the lower Appellate 
Court came to a right conclusion on this 
point and that, therefore, the Court of 
first instance must come to a definite conclu- 
sion on the question raised by the plaint- 
iff in his pleading. 

The next point urged is that there is 
no necessity to remand tbe case to the Court 
of first instance inasmuch as the plaintiff’s 
suit is clearly barred by limitation. 
The learned Vakil points out that the lower 
Appellate Court is clearly wrong in coming 
to the conclusion that the case is a case 
of breach of trust and that, therefore, there 
is no question of limitation. I agree with 

(1) 22 A. 370 (P.C.); 4 C. W. N. 4S5; 2 Bom. L. R- 
.5!>8; 27 I. A. 93; 7 Sar. P. 0. J. 702; 9 In.l. Doc. (n. s.) 
J 281 . 


him that no case has been made out 
under section 10 of tbe Limitation Act, but I 
do not agree with tbe learned Vakil that 
the suit is necessarily barred by limitation. 
1 do not desire to express a definite opinion on 
this point, inasmuch as I do not think that 
I should fetter tbe judgment of the 
Court of first instance on this point. I 
bold, however, that tbe opinion of tbe 
lower Appellate Court that the case 
comes within section 10 of the Limitation Act 
and that, therefore, there is no limitation 
at all is, in my opinion, not correct. In 
my opinion either Article 62 or 
Article 115 would possibly apply to tbe 
facts of the case; and if Article 62 applies, 
then it would be for the Court of 
first instance to consider tbe starting 
point of limitation. The Article itself says 
that tbe period begins to run from 
the time when the money is received**. 
Clearly it must mean when the money is 
received for tbe plaintiff’s use, that is to 
say, the period would begin to run from 
the time when the mortgagee refused to 
pay to the prior mortgagees but held 
the money constructively for the use of the 
plaintiff. If authority is needed for this 
proposition, it will te found in tbe case of 
Johuri Mahton v. Thakoor Noth Lu'nee (2). 
I, however, do not express any opinion 
on the question whether Article 62 
applies or whether Article 115 applies, 
or whether the suit is, in fact, barred by 
limitation. All that I say is that there is 
no case made out of breach of trust in this 
matter. The appeal is dismissed with costs, 

Appeal dinmissed. 


(2J 5 C. 830; 6C. L. R. 355; 2 Itul, Deo. (n 
1136. 
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ALIjiH^BiD HIGH COURT. 

Fniyr Appeal f»<om Oudek No. 36 of 1919. 

May 6. 1919. 

Pre:>ert(: —Mr. Justioa Walnh and Mr. 

Justice Staart. 

L. PEARBY UAL— Applicant— Appellant 

versus 

MUIR MIL’iS COMPANY. Ltd,. 
CAWNPORE — Opposite Pakit — 

RE'TONDENT. 

Uiudii Lan: — Joint famil ij — Com})a)t!i 6hor€.-< held 
by fiitficr on behalf of family — .Uanuyei of family, 
i tyhf oj, on death of ffftiier, to he veyistcred shai'c-holdcr, 

.S , the head of fi IJiiulu joiutfumily, purchased 
some shares in the Muir ^^iUs Co , on behalf of the 
family. Upou liis death his sou became the maiiapfer 
of the family and applied to he registered in the 
books of the Company as the holder of these .shares: 

^/(.’L^thal tlje son aiul the remaining members of 
the faniilv were entitled to the heneficial interest in 
I lie shares by riirht of survivorship tipon the death of 
the f:it!ier, and that under Artieles -^O and 9 of the 
Articles nf As.'< leiation of the Company the son wa.s 
piilitled to be registered as the lioldor in lieu of 
his father of the shares in (luestioii. [ p. 322 , col. 2; 
p. 323, col. 2.] 

Pirst appeal from the order of the Diatriot 
Judge, Cawnpore, dated the iTith November 

1918. 

Mr. Ptiwna Lfil, for the Appellant. 

Mr. Arremlell, for the Respondent. 

JUDGMENT. 

Walsu, J. — In this case a slight diilioulty 
.seems to have arisen as to who is entitled 
to be placed on tho register of shareholders in 
a limited liability company in the event of 
the death of the head of a joint Hindu 
family. The facts are quite simple. One 
Sbeomukh Rai. who was a holder of SO 
shares in the Muir Mills Company. Limited. 
Cawnpore, recently died leaving surviving 
him Pearey Lai, his son, who is sui ptris, 
and a grandson who is a minor. So far as 
we know, these are the only parties con* 
oerned in this application. The Company, 
perhaps naturally not wishing to decide one 
way or the other whether the son was en- 
titled to be registered, left him to make the 
necessary application to the Court having 
jurisdiction under the Companies Act to 
determine whether Pearey Lai was entitled 
to be so registered. Pearey Lai made an 
affidavit which, with theexoeptiou I will men* 
tion in a moment, is the only material we 
have before us with regard to the facts. 
However, such as it is, this material is 
uuoontradiotad inasm ich as the Company 
do not oppose the application, The affidavit 


sets forth a claim by Pearey LaI to be Ihq 
heir of his daosasad father, bit in a letter 
subsequently wribter' by him to the Court on 
the 23rd of Os^obar i9l8 be corrected this 
defect explaining that it was a mistake of 
legal terminology and adding these facts 
which we are prepared to accept as though 
they ware part of the original affidavit. 
*'Sheomukh Rai and myself were the members 
of a joint Hindu family. 1 became entitled 
to the joint family property as the sole 
survivor on the death of Lala Sheomakh Rai 
beoAuse there was no other member of the 
family then in existence.’* It must, therefore, 
be taken and we 6nd as a fact that the 
present applicant Pearey Lai is the manager 
of the existing joint Hindu family and he 
and the other member of the family are 
entitled to the beneheial interest in theie 
shares by right of survlvcr-ship upon the 
death of the father. 

It is perhapi unnejessary to say that 
where any difficult and complicated 
question of fact arising out of adis- 
pu»e between two adverse claimants to be 
placed upon the register upon the event 
of the death of tho prior holder ooenrs, the 
Directors may, if they think fit, decide the 
ma.ter on the material before them, but 
they are not b'mnd to do so. They may 
think the material insoffioient or the deci- 
sion of the question too difficult and leave 
the rival applicants to fight out their right 
through the machinery of an application to 
the Court to rectify the register under sec- 
tion 38 of the Companies Act. That is 
precisely how the present applicant has 
brought the matter before the Court. Article 
30 provides that **any committee of^ a 
lunatic member and any person becoming 
entitled to shares in consequence of the 
death, bankruptcy, or insolvency of ®oy 
member, upon producing such evidence, 
etc., may, with the consent of the Direc- 
tors, be registered himself as a holder. ft 
is to be borne in mind that Articles of As- 
sociation are no part of the general law. 
They are rather terms of the contract or 
regulations by which persons joining a limit- 
ed company agree to be bound and regulat- 
ed in the conduct of the affairs of the 
Company, and the provisions made by the 
Articles of Association are usually and mi^ 
necessarily be made with due regard on t e 
one hand to tho rights of the share-holders 
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and tbeir soGoessora-in interest but on tbe 
other hand to tbe oonvenient management 
of tbe affairs of the Company. And amongst 
other things it would be extremely em 
harrassing to the books and the management 
of the Company if in the oase of a joint 
Hindu family all the members of whioh are 
by law entitled to the shares whioh have 
been purobased out of the joint funds, they 
bad the right as against tbe Company to 
insist, eaob one of them, upon having tbeir 
names entered amongst the holders of the 
shares. A similar diffiouUy is likely to 
ooour where there are several executors of 
a Will or several trustees entitled under a 
trust deed, and the Company have, therefore, 
provided what is alosost a common form by 
Article 9 that though they may, they cannot 
be compelled to, register more than one name 
as the holder of a particular block of 
shares. Similarly they are not compelled 
to recognise trusts, the trustee or holder, 
for the time being, of any block of shares 
in which other persons may be beneticially 
interested is the person recognised by 
the Articles of Association as tbe person 
entitled to the shares for tbe time being 
and entitled to be registered as tbe 
holder thereof. Turning to Article 30, 
speaking at any rate for myself, I fiad 
myself quite unable to agree with tbe view 
of tbe District Judge that tbe Articles do 
not contemplate and are not appropriate 
for the recognition of the rights of a joint 
Hindu family. Article 30, as I have already 
pointed out, provides for any person becoming 
entitled to shares in consequence of death 
to be registered if the Directors are satis- 
Bed with the evidence of his title. I think 
those provisions are quite wid-) enough to 
cover the members of a joint Hindu family. 
The survivors are all entitled to the shares 
in consequence of death by survivorship. If 
that be tbe correct view, it is only necessary 
to 8Uperimpo.se upon the provi-^ion made by 
Article 30 the provision made by Article 9, 
or in other words tbe Directors are not bound 
to recognise more than one person of such 
joint Hindu family as the person entitled 
to be placed upon the register. Wno is 
suou person, is, as 1 have said, in every oase 
a mere question of fact and in this oase a 
particularly simple one. Oi'dioarily speak- 
ing, be would be the manager or in other 
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words in a great majority of oases the 
senior male surviving adult member of the 
family. Applying these principles to tbe 
present case, we think that there was no 
reason for rejecting the application. We 
are satisfied that Pearey Lai is the manager 
of this joint Hindu family and that as 
such under tbe general provisions of Arti- 
cles 3J and 9 he is entitled to bs registered 
as the shareholder in lieu of his father and 
all the share registers are to be rectified 
aooordingly. 

I will just add one word as the matter 
is mentioned in argument. Whether he is or 
he is not a member of a joint Hindu family 
is no concern really of tbe Directors, although 
as I have said they may decide whether he 
is prima facie entitled to be registered on 
such evidence as they think sufficient in 
each case. But so far as this oase is con- 
cerned, we have acted upon the sworn state- 
ment of the applicant corrected by his letter, 
to tbe effect that be is the manager of this 
joint Hindu family. So far as he is oon- 
oernel, in any question which may arise with 
regard to the hsneficial interest in these 
shares, be is estoppei for ever by having 
obtained this order upon his own repre- 
sentation from alleging that be has a separate 
and self acquired interest. 

StdaRT, J. — I concur. The oase put for- 
ward by Pearey Lai i) that the shares were 
puroba^^ed by his father Sbeomukh Rai on 
behalf of the joint Hindu family, of whioh 
Soeomukh Rai was tbe bead, and of which 
Pearey Lai and his son are members. In other 
words, all the shares were the property of tbe 
joint Hindu family. They were entered in 
the name of tbe karta. This is perfectly 
unobjeotionable. When the karta died, it 
became necessary to substitute the name of 
his SQOoesior. Article 30 of the Articles 
of Association appears to me to cover the 
oase. Pi^arey Lil has become entitled to 
the entry of his name in consequence of 
tbe death of Sheomukh it is pointed 

out by tbe learned Counsel for the Company 
that tbe words of tbe Article are “any 
person becoming entitled to shares" and 
that L am interpreting the Article as though 
tbe words were “any person becoming entitled 
to registration," but 1 think 1 am stating the 
intention of the framers and 1 do not think 
that I am stretching the words unduly in find- 
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ing that Pearey Lai is entitled to the shares. 

By the Court. — We allow the applicatioo, 
set aside the order of the Court below 
and direct that the name of Pearey Lai 
be entered in the share registers of the Muir 
Mills Company, Limited, in place of Lala 
Sheomukh H)i deceased and that all the 
share registers of the Company be rectiSed 
accordingly. Each party should bear its OTn 
costs. 

Application alloived. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Dacrbs No. 892 

OF 1917, 

January 20, 1919. 

Present', — Mr. Justice Beaohoroft. 
SHYAM LAL DEY — Defendamt — ■ 

Appellant 

versus 

MANMATHA NATH SARKAR— Plaintiff 

— Respondent. 

Public nuisance — Injunctiou to restrain public 
nuisance^ suit for — Special damage, proof of — Inability 
to commit nuisance, whether special damage. 

Plaintiff brought a suit for a declaration that a 
certain passage closed by the defendant was a 
public passage and for an injunction restraining the 
defendant from obstructing the passage, alleging 
that by reason of the obstruction caused by the 
defendant ho could not enter or pass over the 
passage and that he had also suffered special damage 
by being unable to erect scaffolding on the passage 
for the repair of his house: 

Held, (1) that the suit was nut inaiiitainablc in the 
absence of proof of special damage beyond that 
suffered by the rest of the public who used the 
way and tliat the fact that the plaintiff could not 
enter on or pass over the land was not sufficient 
proof of such damage; [p. 325, col. 2.] 

(2) that if the passage was a public highwaj', the 
plaintiff was not entitled to erect a scaffolding on 
it and that he could not sue in respect of a 
nuisance when the special damage ho assorted was 
his own inability to coinniit a nuisance, [p, 325, col. 

Appeal against tbe decree of the Additional 
District Judge, 2nd Court, ‘JA-Pergannas, 
dated the 19th March 1917, affiroiing 
that of the Munsif, 2Dd Court, Seald:*h, 
dated the 5th August 1915. 

BabuH Provash Ohundra i>litter and Suren^ 
dra Madhah MullicJc, for the Appellant. 

Babu Jyotish Ohundra Hazra, for the 
Respondent. 

JUDGMENT. — The litigation oonoerra a 
narrow strip of land about 3 inches wide, 
which runs between the backs of the houses 


of the plaintiS and defendant. There are 
windows of plaintiff’s house overlooking 
this strip but it does not appear whether 
any door of his house, which has two road 
frontages besides, opens on to it. 

The facts either admitted or found are 
that up to the year 1909 this strip was 
a drain. In that year the connected latrine 
system wan inlrodnced by the Corporation 
and from that time the drain began to 
silt up. In 1913 the defendent paved the 
strip with bricks. Subsequently be closed it 
at both ends. 

The plaintiff brought this suit to have 
the obstruction removed alleging that the 
drain was a public drain, which bad sub- 
sequently become a public passage, and 
asked for a declaration to that effect. In para- 
graph 7 of his plaint he set out the damage 
which he had suffered. He begins by assert- 
ing that he cannot enter on or pass over 
the land, and then sets out the special 
damage that he has been deprived of the 
only means of repairing the eastern wall 
of his premises as be is now unable <o 
have scaffolding put on the atrip of land 
for the purpose of repair and as a consequence 
his house is deteriorating in value. ^ 

In the alternative, in case tbej strip of 
land should be found to ba the property 
of the defendant, he asked for a deolara* 
lion that he had acquired as an easement 
the right of enteriog on the land and 
repairing his bouse by means of scaffolding 
erected on the land. 

He also asked for a perpetual injunction 
restraining the defendant from obstructing 
the passage. 

The Mnnsif gave a decree that the pass- 
age in dispute be declared to have been 
a public drain converted into a lane on 
which the plaintiff had a right to go for 
making necessary repair to his house^ by 
scaffolding, that the defendant had no right 
to obstruct him and that the plaintiff be 
further declared to have an easement of 
neoessity. He directed the defendant to open 
a door in the newly erected wall and to 
keep it open and gave a permanent injunc- 
tion restraining him from closing the pas- 
sage and door. 

This decree was not varied on appeal by 
the District Judge, but the learned Pleader for 
the respondent concedes that he cannot ask 
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for it to be upheld in its entirety, and that 
the declaration that fplaintiS has an ease- 
ment of necessity must be expnnged as 
also that portion which declares that the 
plaintiff has a right to erect scaffolding on 
the land. 

The Mnnsif found that the land did not 
belong to the defendant, and this Qndiog 
was upheld by the learned Judge who ap- 
parently came to the conclusion that it was 
Khas Mahal land. 

As regards the question of easement, the 
Munsif considered that plaintiff had not 
established user for a sufficient period to 
give him the right olaime:!. Before the 
Appellate Court plaintiff did not rely on 
this right in view of the contention that the 
defendant had no title to the land. 

As regards the public right of way. the 
learned Judge's findings are embodied in 
the following passages: “there can be no 
doubt that for very many years, at least 
since 1873, anybody who wished to pass 
by this land was able to do so, though 
as a rule it was only used by Mothers. 
But one witness proves that he went that 
way in order to repair his houses further 
north and another witness proves that 
when a boy he passed by this alley on 
his way to play in the field beyond...! 
have no difficulty in holding that any 
member of the public who wished to do 
80 could pass by this alley between the 
years 1873 and 1913.” As regards special 
damage the learned Judge said, “that the 
plaintiff sustained special damage is obvious 
from the fact that his houses are bound- 
ed on the east by the obstructed land. It 
is idle for the defendant to say he is will- 
ing to allow the plaintiff to erect scaffolds 
when necessary, especially when it is 
found that the defendant is himself a 
trespasser.” 

A number of grounds have been urged 
i'l this appeal, viz., that the learned Judge 
nfcd statements which were not admissible 
in evidence against defendant in coming to 
tlie conclusion that he had no title, that 
tliG restricted use to which the learned Judge 
found the passage had been put was not 
sufficient to iustify the finding of dedication 
as a highway, that if there was any de- 
dication to the public at all it was dedica- 
tion for the purpose of a drain and that as 
the drain existed up to 1909, there was no 


evidence of dedication as a highway, for 
when the purpose of the dedication ceased 
the land would revert to the owner, that 
the special damages which the plaintiff 
claimed to have suffered did not justify 
his suit in respect of a public right, and 
that the Secretary of State and the Corpora- 
tion ought to have been made parties to 
the suit. 

It is not necessary to discuss all these 
grounds. Obviously the question of dedication, 
which depends on title and intention, does 
not arise at all if the defendant or bis pre- 
decessors never had any title to the land. 

The appeal may, however, bs disposed 
of on the ground that the suit was not 
maintaiuable in the absence of proof of 
special damage. I have already set out what 
was the damage which plaintiff alleged that 
he had suffered and the learned Judge’s 
remarks on the question of special 
damage. That the plaintiff cDuld not enter 
on or pass over the land is not sufficient. 
He must show some damage beyond that 
suffered by the rest of the public who use 
the wiy: Wintsrbottom v. Derby Dari (1). The 
case of Ilarihar Das v. Chandra Kumar Guha 
(2) is not an authority for the proposition 
that mere inability to use the passage amounts 
to special damage. There the plaintiff was 
held to have suffered special damage be- 
cause he had been put to expanse in 
pursuing another route. The necessity of 
provin » special damage was clearly realised 
in the plaint. It was alleged and found 
by the learned Judge to be the inability to 
erect scaffolding for the repair of his house. 
Now if the passage is a public high way, it 
is clear that the plaintiff had no right to 
erect scaffolding on it. Obviously the plaint- 
iff cannot sue in respect of a nuisance 
when the special damage which be assorts is 
the inability of himself to commit a nuisance. 
The suit was clearly not maintainable. 

The appeal is accordingly allowed and the 
suit is dismi.ssed. The defendant will get 
his co.sts in all the Courts. 

Appeal allowed. 

(1) (1867) 2 36 L. J. Ex. 19-t: 16 L. T. 771- 

16 W. R. 15. 

(2) 49 Incl. Cus. 70; 23 C- W. N. 91. 
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Madras high court. 

SECO^D ( iviL Appbai. No 10iJ6 ck 1918. 

Ff-broajy 14, i 9i9, 

rrcser.t : — Mr. .Tojitiee OldBeld and Mr. 

.Tnetioe Se^hapiri Aivar. 

KADAVOOR CHEMBAZHI GOVINDAN 

NaIR—PlaIiNTifk— Appellant 

versus 

KUNJA NAYAR and others — Defendants 
Nos. 1 TO 84- Re^poni'Ents 

MaJuhar Latv — Male member leaving tarwnd house 
io live in n-ife's tnr^vad, right of, to separate mom. 
fenance or menchilavu — Sufneient cause for leaving 
tarwnd — Bunlen of proof. 

A male niember of n IMal.abar Mneod leaving tho 
/orjfad house solely for the purpose of living with 
Ills vife is entitled to sepamte maintenance and 
inenrhildvn. [p. cols I A* V; p Hii7, col. 2.] 

Mararadi v. PomaH'or, 14 Ind Cas 3S:-'; >Q lk[, 
203; n M. L T. 1'2; M- 'V. 103; 22 M. 0. 

.1. 0'\ Kunhi Atnma v. Amm>t .Immo, Ind. Cas. 
178; :*6 M fOl; «I9I2) M. W V. I23<; 24 M L. 559 
and Amma v. Vellathumkora Oopalan, '6 Ind, 

Cas W.5: tO M. 593; 23 M. L. J. 49C; 13 M. L T. l20, 
applied, 

Per Scfhagiri Aiyar, J - Tho ^ ustomary Law of 
Malabar, as enunciated in the decisions of the High 
Court, is that ordinarily every member of a taru-nti 
house should be maintained by the karauian. Tiie 
onus of proving that his depurturo fronj the tonead 
is for proper cause is on the member leaving tho 
tanr.ad house and it is not for th-^ katnuvan to 
show that it was improper, [p 3 8, col 3 

v damm 10 Ind Cas. '78; 3‘ 

M 5 •!; IV» !^) M W.S. *233: 24 M I.. .1, 5'9. followed. 

K oz h ipurath E u n n i k ris h n a Me « o n Kn r a a ivi n v. 
Koihipurnth Kunhikavamma, 49 Ind. Cas. -tji; 

M. L .1. no?*: (1918) M. W. N. 701;24 M. L. T. 448, 
(lis.scntcd from. 

jV«‘ac/ii7ai ri is part of maintenance and does not 
stand on a higher footing, [p. 32^, col. 2.] 

Second appeal against (he decree of the 
Dietriot Coart of South Malabar, in Appeal 
Suit No. It4 of 1917, preferred against the 
decree of the Court of the District Muraif, 
Parappanangadi, in Oiiginal Sait No 1S,5 f 
1915 (Original Snit No. t37 of 
(()riginal Suit No. 78 of llii5 on the file of 
the Court of the Additional District Muneif, 
Tirur). 

Facts appear from the judgment. 

Mr. G. Madhntan NjtV(wilh him Mr. K. 
Fu‘titiiuhn-i Meton\ for the Appellant. — 
The plaintiff is entitled to separate men- 
chilavu, because the right to mainten- 
ance is a proprietary right so that even 
if a member of the Tarwad earns and lives 
by his earnings, be can claim it. See 

Moraiadt v. PnnmVfcjr (I*. Residing oat 

(I ; 14 Ind. Cas 383; 36 M. 203; 11 M. L. T. 112; 
1<>12) M. W. N. 109| 22 M. L, .1. 309. 


of the Tarwad bouse alone is no reafos for 
disallowing maintenance separately. *'Good 
ground’* is the basis of the decision in 
Mnravadi v. Pamakkar (1). If residing 
outside is not improper, maintenance should, 
if claimed separately, be allowed. See also 
Ammini Ammal v. Padmauahha Merton (2), 
followed in Koihipuroth hunniktiskna Menon 
Kornnvan v. Eozhipuroth. Runhikatainma (3)« 
[Ollfielu, J. — The view of Sondara Aiyar, 
J., in Maravadi V, Pamakkar (I) seems to 
be inconsistent with the view of Sadasiva 
Aiyar, J., in Eozhirurath Runhiknshna Menon 
Karnavan V Potk purath kunhika nmma^A).^ 
Sadasiva Aiyar, J., sitting with Sondara 
Aiyar, J., has followed Marovadiv hama^kar 
(U in Muthu Amma v. V eilathumHara 

Oopalan (4;. 

Unless living out is shown to be im- 
proper I am entitled. The onus is on the 
other side and it has not been discharged. 

LSesuaqihi Aiyar, J. — Is it not the ordi- 
nary role that every member should live 
in the Tarwad house ?] 

No. There is no ^uoh hard and fast rule, 
t wa** a custom of by gone days 
[SkSHA- u.i ' lYAR, J. - You may have given 
it a^> but ihe Ihw has not been abered. 
And even under the Hinuii Law, no membei 
can claim a bhare of the family income on 
the ground that he wants to live apart.] 

Mr. 0. V. Anantkakrihhna riiyar, for the 
Respondents. — The Marumakkathayam Law 
recogni'-es only the case of a female living 
with her husband. And even with females 
mere absence cf oomfort cr inconvenience of 
living in tbe Tarwad bouse would notsuffice to 
eriable them to claim i eparate maintenance. 
SfO f- uuhi Amma v. Ammu Amma 
( 5 ). 

[ShsH G il A Y u, J. — The ordinary rule 
being that a husband visits the wife at 
her house, if a woman can claim separate 
maintenance when living with her bosband, 
is not tbe male member’s case stronger?] 

Not in the absence of good ground. That 
is the law of Malabar Tarwads. Perhaps the 

(2) 48 Ind Tas. 104; 41 M. 1075; 35 M. L, J. 609{ 
24 M. L. T. 498. 

(3) 49 Ind. rns. 471; 35 M. L. J. 665; (1918) M. W. 
N. 761; 24 M L. T. 443 

(4; 16 Ind. Cas. 895; .36 M. 693; 23 M. L. J. 496; 

J3 M. L. J. 120. 

(6) 16 Ind. Cus 178; 36 M. 691; (1912) M. W. >. 
183.3; 24 M. L. J. 5.59. 
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woman is exempted by the needs of the 
times: see Kczhipurath Kunnikrishna Menon 
Karnnvan v. Kozhipurath Kunhikavnntma (3) 
and Krishnan v. Oovinda Menon (6). The 
law in Travanoore also is the same: see 
4 -Travanoore Law Reports 25. The 
earlier cases in Madras are all oases of 
males: see Kunigaraiu v. Arrangaden (7). 
Jn all these oases the male member’s claim 
was refused. He must satisfy the Court that 
he is going out for a proper reason. Mere 
disinolinatinn to live in the Tarwad house will 
not suffice What is menc/iiZa- « is defined in 
Valia Konikhul E fom KeXu Achen v. Lakshmi 
Nethyer Ammal tS). It is said to be the 
balance after deducting from the mainten- 
ance what is strictly required for food. 

In the present case the claim was based 
on an alleged custom which has not been 
proved. 

[SssHAQiRi Aiyar, J. — Suppose. instead of 
managing for his wife, he is doing some- 
thing else to better his prospects. Do you 
still say that he is disentitled?] 

It has been held that supplementing in- 
come is permissible to eome extent and no 
more. 

If going out at will is permitted, the 
Tarwad will become a mere name and the 
Rarvanan a mere disbursing officer. That 
could never be the purpose of any law. 

Mr. K. EuttikHikna Minon^ in reply. — 
The custom is proved (reads out the evi- 
dence). 

Further, menchilaxu being less than 
maintenance and which the male member 
is given even if he is in the Tarwad house, 
should be allowed. 

JUDGMENT. 

Ollfibid, J. — I agree unreservedly with 
the ccnciusicn of my learned brother 
in the judgment, which be is abcut to 
deliver, that a person claiming, like the 
plaintiff, the appellant, separate maintenance 
must show some good cause for doing so 
and that a claim to mencXiilavH is on the 
same footing an a claim to maintenance. 

The more difficult question is whether 
the plaintiff’s desire to live with his wife 
(for that is all the real jufctificaticn which 

(6) B M.L. .J. 294. 

(8) 2M. U. C. U. 12. 

tO) 18 Ind. Ca8. 23-J; (1913) M. W. N.379. 


he can allege for his claim) is such good 
cause; and I have felt great doubt whether 
the reasoning by which corresponding 
claims by female members have been 
countenanced in Marav'>di v. Pamakkar 
(1), Ktmhi A-mma v. Ammu Amma (5) 
and Mutku Amma v. Vellatkumkara Qopalan 
(4) should be extended. For those 

decisions involve, with a!l due deference, 
a radical departure from the view taken 
by earlier authorities. They have, however, 
been acquiesced in. so far as we have been 
shown, for over five years; they proceeded 
from learned Judges, whose competence in 
West Coast Law commands respect ; and 
their departure from or extension of recog- 
nized principles was deliberate. In these 
circumstances it seems to me that the 
principle as regards females must be 
treated as established; and if it is so, 
there is no reason against applying it for 
the benefit also of malo members, since it 
has not bean shown how any .special con- 
sideration such as the right of the Tarwad 
to any services at their hands or otherwise 
to their presence in it, as a condition of 
their right to maintenance, can bs sustained 
against them. 

1 concur in allowdog the appeal, revers- 
ing the decree of the District Judge and 
restoring that of the District Mun.'^if. Each 
party will baar their own costs throughout. 

SKSHii..JRi Aiyar, j. — T his is a suit by 
a male member of a Malabar Tarwad f( r 
arrear.s of iriOnchilavn from the Twrwad. 
The case, as it finally developed itself 
in the Courts below, is that the plaint- 
iff left the Tarwad house to help his 
wife to manage her Tarwad affairs and 
also because be did find it inconvenient 
to live in the Tarwad house: I do not 
think the fact that the plaintiff wanted 
to assist his wife to manage her affairs is 
a good ground for leaving the Tarwad 
house; nor the allegation that the plaintiff 
found it more comfortable to live in his 
wife’s house a sufficient ground for claiming 
separate maintenance. The cases discu.'sed in 
Maravadi v. yamcikkur (0, Kunhi Amma v. 
Ammu Amma (5) and Muthu Amma v. Velhf 
t>tumkora Gopalan (4) support the above 
proposition. 1 may say at onoo that I 
do not agree with S^adasiva Aiyar, J., in 
Kozhipn) ath Kunnikiishna Menon Karnavan v. 
Kozhipwth Kunhikavamma {3) that the burden 
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of proving proper oanse or the want of it is 
on the Karnavan. The Castomary Law of 
Malabar, as enunciated in the decisions of 
this Court, is that ordinarily every member 
of a Tarwad should live in the Tarwad 
house and should be maintained there by the 
Karnavan. He may go out of the house for 
good and proper cBUfe, The onus of proving 
that his departure is for such a cause is on the 
member leaving the Tarwad house. This was 
laid down in Kunhi Amma v. Ammu Am'ma 
(6) to which Sadasiva Aiyar, J., was a party, 
Maravadi v. Pamaf^kar (1) is also to the 
same effect. In Muthu Amma v. Vellathumkara 
Gopalan (4) Sadasiva Aiyar, J., did not start 
his present theory of burden of proof. I am, 
therefore, enable to agree with the learned 
Judge that everything would be regarded 
as a proper cause which the Karnavan 
cannot show to be improper. 

Now comes the important question whether 
a male member of a Tarwad leaving the 
Tarwad house solely for the purpose of 
living with his wife is entitled to separate 
maintenance. Mr. Anantbakrisbna Aiyar 
did not question the correctness of the 
rulings which laid down that a female 
member leaving the Tarwad house for the 
purpose of living with her hueband would 
be entitled to separate maintenance: see the 
three oases reported in 36 Madras Series. Nor 
did be take exception to the principle that 
maintenance is given to a member of a Malabar 
Tarwad by reason of the proprietary interest 
possessed by the member in the Tarwad 
property: see Ammim Ammal v. Padmanahha 
Menon (2) 

It is not denied that a male member of 
a Tarwad has a proprietary interest in 
the Tarwad property. Further in the case 
of a female member, the customary law is 
that she should ordinarily reside in the 
Tarwad bouse and that the husband should 
visit her there. That being the normal 
state of affairs in a Tarwad, the permanent 
residence of a husband in the wife’s Tarwad 
cannot be regarded as an improper act on 
his part. The law, as we have construed, 
has made an inroad upon custom to this 
effect, namely, that a female member leaving 
the Tarwad house solely for the purpose 
of living with her husband in bis Tarwad 
iH entitled to separate maintenanoe. I fail 
to fee why the same reasoning is not 
applicable to the oonyersp case. 1 am almost 


inclined to regard the latter as an a fortiori 
case. But it is not necessary to go 
that length. There are expressions in the 
judgments of this Court which deduce 
the propriety of the cause from the ground 
that it is condaoive to morality that the 
wife should ba encouraged to live with 
her husband. It would serve the cause of 
morality no leas that the husband should 
be encouraged to make his permanent borne 
with his wife in her Tarwad. Therefore, 
I am of opinion that the present case is 
within the rule relating to the right of a 
female member making her home in her 
husband’s Tarwad. 

Mr. Anantbakrisbna Aiyar’s complaint 
that we shall be disrupting the Tarwad if 
the plaintiff succeed, comes too late in the 
day. Disintegration oommenoed long ago. 

On one point I agree with him. M.elch,ilavu 
is part of the maintenanoe. 1 do not think 
that there is any reason, as suggested 
by Mr. Madbavan Nair, for placing it on 
a higher footing. 1 agree with the reasoning 
in Valia Konikkal Edom Kelu Achen v. 
Lakshmi Nethyer Ammal (8) on this point. 

1 would, therefore, reverse the decree 
of the District Judge and restore that of 
the District Munsif and 1 agree with the 
order as to costs made by my learned brother. 

M. c. p. 

Appeal allowed. 


y PATNA HIGH COURT. 

Second Civil Appeal No. 782 of 1917. 

May 2, 1919. 

r Mr. .Justice Mullick and Mr, 

Justice Adami. 

DULHIN SUNDARI CHOUDHURAIN— 
Defendant — Appellant 
versus 

BEHARl LAL — Plaintiff — 
Respondent. 

Transfer of Propertfj Act {IV of 18S2), s. 69 — 
Mortgage — Attestation— Barden of proof — Question of 
law or fact. 

It is a mixed question of law and fact whether 
or not the evidence adduced lij n mortgage© suing 
on h'S mortgage on whom the onus rests is sutficient 
to show that the terms of section 50 of the 'I'ransferof 
Property Act have been duly complied >Yith. [p,330( 
col. 1.] 
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DULBIN 3DMDAKI CHOODBRAIN V, BEHARI I.AL. 

Appeal from a deoision of the District 
Jndge» Mozafferpore. 

Messrs. Sharosht Oharan Mitral 3. M. 
Mullick and Sudhangsu Kumar Mitraf for 
the Appellant. 

Messrs. Purnendu Narain Stnha and Murari 
Prosadf for the Respondents. 

JUDGMENT. 

Mollick, J. — This appeal has been pre- 
ferred by the mortgagor in respect of a 
mortgage deed alleged to have been executed 
by her in favour of Hanuman Prasad, who 
was the grandson of one Laobmi Ram. 
The suit was brought by Mtcsammai Nocji 
Kner, the widow of Laohmi Ram, on the 
allegation that Hanuman Prasad was a 
mere namelender and that the mortgage 
money was in fact advanced by her out 
of the estate of her deceased husband, to 
which she had succeeded under the law 
applicable to Jains. During the pendency 
of the suit, that is to say, on the 18th ef 
April 1913 Musammat Nouji died and on 
the 25th of April 1913 a petition was 
made by Bebari Lai through his grand- 
mother, Musammat Tarwati, alleging that 
be was the adopted eon of Hanuman and 
was, therefore, entitled to his estate. 

It was further alleged that under the 
Will of Laohmi Ram Musammat Nouji only 
took a life interest as a Hindu widow and 
that a vested interest in the estate was 
created in favour of Laohmi Ram’s grandson, 
Hanuman, and that upon the death of 
Hanuman during the lifetime of Musammat 
Nouji that vested interest passed to Hanu- 
man's son. The trial Court allowed the appli- 
cation of Behari Lai and amended the plaint, 
holding that be was competent to continue 
the action against the defendant. The 
trial Court made a decree for the full 
amount of the claim against the defendant 
and that decree has been affirmed by the 
learned District Judge of Muzafferpur. The 
learned District Judge has held that upon a 
true construction of the Will of Liohm: Ram 
what was given to the widow was a mere 
life estate with a vested remainder in 
Hanuman. He declined to accept the con- 
tention that Musammat Nouji’s interest was 
an absolute estate and that of Hanuman a 
mere contingent remainder. 

Now, we have been taken through the 
document and we agree with the interpre- 
tation put upon it by the learned District 


Judge. The estate created in favour of 
Mrdsimmat Nouji was clearly a limited one. 
Her powers of alienation were fettered and 
the document draws such a sharp distinc- 
tion between the nature of her interest 
and that of Hanuman that it is impossible 
to accept the contention that an absolute 
estate is given in the first instance to the 
lady and in the event of her decease to 
Hanuman. In our view the true construc- 
tion of the Will is that Hanuman took a 
vested interest from the date on which the 
Will came into operation. Therefore, the 
plaintiff Behari Lai, if he can prove the 
adoption, has a good title to the mort- 
gage money in this case. 

Now the learned District Judge has 
found as a fact that the adoption did take 
place. The only way in which the learned 
Vakil for the appellant before us can 
attack th-at finding is by contending that 
the learned District Judge has accepted 
in evidence an ekraraayna marked as Ex- 
hibit 4 which in law was not legally 
admissible. 

It is contended that the recital in this 
ekrarnama^ which was a kind of deed 
of family arrangement executed by Mus- 
sammat Nouji, Musammat Bbagirathi, the 
mother of Behari Lai, and by Musammut 
Tarawati, the grandmother, to the eSeot 
that Behari Lai had been adopted by 
Musammat Bbagirathi, was at most an 
admission which could not be evidence 
against anybody but the maker. 

Now, that would be so if the document 
did not come, as has been contended by the 
learned Vakil for the respondent, under 
t)»e purview of section 13 of the Evi- 
dence Act. That section contemplates 
that recitals in the nature of hearsay 
when made in a transaction recognising a 
right or custom are evidence. In this 
oa «0 a recital by Bbagirathi that she had 
adopted Behari Lai was, in my opinion, 
rightly accepted as evidence by tlie lower 
Court. There is also other evidence 
upon which the learned District Judge 
has founded his conclusion as to the vali- 
dity of the adoption. Therefore the second 
ground urged also faiN. 

But the third ground is one of sab. 
stance and it seems that it is not conclud- 
ed by the finding of the learned District 
Judge. It is contended that the bond ia 
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question Las not been proved to have been 
duly attested by two witnesses as required 
by the provisions of the Transfer f Pro- 
perty Aot. Section 6$ of the Evidence 
Act does not require ihe evidence of both 
these witnes<^es. Ooe is sufficient, but the 
witness must come into Court and say 
not only that he signed the deed himself 
but that he saw the executant of the deed 
sign In his presence. There was some 
divergence of opinion on this point in the 
earlier decisions of the various Courts of 
this oonntry, but the matter has now been 
settled by the decision of their Lordship? 
of the Judicial Committee of the Privy 
Council in >hamu Patter v. Abdul Kadir 
Eou-than (1) and Ginga Pershad Singh 
V. Ldiri Pershad Singh (iJ), and it is a 
mixed question of fact and law whether 
or not the evidence adduced hy the plaint- 
iff cn whom the onus rests is sufficient 
to show that the terms of Beotion ^9 of 
the Transfer of Property Aot were duly 
complied with, 

Now, the only attesting witness called at 
th« trial was witness No. 2 for tlie plain- 
tiff. It is true that in examination- in- 
chief he said that the document was signed 
by the executant in h’s presence, but l e 
has materially altered or modified that 
statement in cross examination and the 
effect of his evidence as a whole 

is that he did not see the exBcatant sign 
at all. 

It is, however, soucht to bring this case 
within the rule laid down by their bird- 
ships in Padaruth Jialwai v. Bam Srain 
flpadhi i (3), where a witness deposed that he 
saw the hand of the expoutant and knowing 
her voice was able to form the conclusion that 
the hand that signed the document was 
the hand of the person to whom the voice 
belonged. That, however, is not anywhere 
near the facts of the present case. Here 


(1) Mi Ihfl. Cas. 2'jO; -'i-') M.Co7; 2.'} M. L. .1. 321j JO 

C. W. N. MJOit: '2 M L. T. (1912 M, W. X. 

f>3o; 10 A. L. J. 2-V.’-. 14 Boiri. L. 11. 1034; IG C. L. J. 
590; 30 I. A. 2IH (P. O •. 

(2) 45 In<l Cas U 27 O. h. -T. 548; 4 P. L. W. 349; 
IG A L. J. 401); 34 M. h J. 545; 22 C. 'V N; 

20 Bon,. L R. 5s7; 23 M. L. T. 388; (1918) M. W. X. 
382; H L, W. 17M: 4.5 C. 7 tH; 45 I. A. 9t iP' t ). 

(3) 30 lull. Cas 300; 37 A. 474; 29 M. L 
(1915) M. W. X 709; :m M 1-. T. 

C. L. -1. 105; 17 Bom L- K. G17; 13 A. L. J. 809; 19 
C. W. N. 991; 42 I. A. 103 (P. 0.). 


witness No. 1, the scribe, does indeed en- 
deavour to say that he heard the voice of 
the executant but be admits that he hai 
never heard her voice before and it is 
quite clear that be is not in a position to 
prove that the hand that signed the docu- 
ment was the Land of the defendant. There- 
fore in this case the onus, which lies upon 
the plaintiff as to the due attestation of 
the document and due proof thereof, has not 
been discharged. 

Ad attempt was made to seek the assist- 
arce of section 70 of the Indian Evidence 
As, which says that if execution is admitted 
in the course cf a trial the aot of signing 
need not be proved. It is not necessary 
to go into the question whether cr not 
this section relieves a party from the neces- 
sity of proving attestation. In the present 
case there is no clear indioation that the 
defendant did at tbe trial admit execution 
of the dcoument on which tbe suit is 
founded. 

The result, (berefore, is that as the docu- 
ment has not been proved to be a mortgage- 
deed, the only decree which can be made 
is a simple money decree for monry lent. 
The claimant is within time and, therefore, 
the decree of the learnt rl District Judge 
will be set aside and a simple money decree 
will be substituted in lieu thereof for the 
principal sum with interest at the bond 
rate from the date of the bond to the date 
of the Hr,*t Court’s decree and interest there- 
after at six per cent, per annum until 
realisation. 

Having regard to the special oircamstaroes 
of this case we do not give costs to either 
party. 

Decree Varied. 
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BQAROATA & 00. V. JAGAN NATH'BHAQWaM DaSS 

ALLAHABAD HIGH COURT. 

Civr^ Rbvision No. 34 op 1919. 

April 26, 19(9. 

Present : — Mr. Jnstioe RaScjoe and 
Mr. Jasfcioe WaLh. 

Firm G S. BHARGAVA *nd Co.throuou 
L. KE3HAVDEO— Defendakts — 

Pbtitio.sers 
versus 

Firm JAGAN NATH.BHAGWAN DA'^'S 
THROUGH L. BANKEYLAL — Pcaintifps — 

RESPOhDE 'T3 

Civil Procedure Code Act V of 1 90S \ .si. 20,21, 
115 — place of stiinij — Jurisliction, objection to — Order 
disallowing object ioii—Rc vision, whether lies — Ui<jh 
Court, examination of evidence hy — Cotitract made by 
broker in contravention of nnthorify Ratification by 
principal — Suit on basis of contiact —Forum, proper. 

Defendants, who were currying on business at 
Delhi, authorised their broker to sell certain goods 
at a certain price. The broker agreed to sell the 
goods to the plaintiffs at Agra at a lower price. 
This agi’eoraent was subse(|uently ratified by the 
defendants at Delhi. Plaintiffs brought a suit 
against the defendants for damages for breach of 
the contract in the Agra Court: 

Held, that the contract having been made at 
Delhi, the Agr.a Court had no jurisdiction to entertain 
the suit [p. col 2.] 

Where no ohjactioo to the place of .suing is 
investigated and a formal order is passed hy the 
Court in respect thereof, the High Court has 
hirisdiction to interfere with the order in revision, 
Lp 33'i, col, I.] 

When a Court of Revision looks into the evidence, 
it does so with a view to determine whether the 
subordinate Court has assumed a jurisdiction which 
it did not possess [p. 332, col. 1.] 

Revision again.st the order of the Sabordi* 
rate Judge, Agra, dated the 6th February 
1019. 

Jklr. L M. BanerH. for the App^lUn':^. 

The Hon’blft Mr. Naroin I ershad Ashthana, 
for the Reapondente. 

JCDG.VIFjNT. — We have oome to the 
oooolasion that this applioatiou must be 
granted. The oiroumstaDoes of the cise 
are exoeptional and the form in whioh 
the matter oomes before us is also esoep* 
tioDal. We do not propose to lay down 
any general proposition as to what ought 
or ought not to guide this Court in inter- 
fering in revision with what may bs 
sailed preliminary, interlcoutory or subsidiary 
orders made by the Courts below. !n this 
partioular oase a substantial dispute has 
arisen with regard to a contract made 
between two business men carrying on 
bueinesB respectively at Agra and Delhi. 
The purchasers under ihe contract, having 


reason, as they allege, to oomplain of the 
performance of the contract, sned the 
vendors for damages in the Subordinate 
Judge’s Court at Agra The defendants 
were the vendors carrying on business at 
Di^lhi and at the earliest possible oppor- 
tunity they took the objection that, inasmnoh 
as the contract was made at Delhi and 
was by its terms to be performed outside 
the Agra juriediotion, the Court at Agra 

had no jurisdiction to entertain the suit 
at all. Thereupon without objection 
by either party, the Subordinate Judge 
entertained that objection as a matter 
wholly independent of (he merits 

of the suit which he had to determine, 
if it turned out that it was within bis 
jorifdiotion to determine, and evidence 

was called on both sides and considerable 
argument took place on either side and 
eventually an elaborate judgment was 
written upon the sole but important 
question, “is the suit cognizable by this 
Courtr'*’ The learned Judge himself says 
it was thought proper (o decide the 
question of jurisdiction fir.'it. He decided 

Gat question in favour of the plaintiffs on 
the ground that the contract was made in 
Agra. An order was drawn up on the 
2nd of February lyl9 in the following 
term?: — This case ocming on for disposal 
on the 6th of February 1918, it is ordered 
that the case is cognizable by tti$ Court.” 
It i.s not contended that there is an appeal 
from that order. We have oorre to the 
conclusion that it is impossible to say that 
eccb an objection, dealt with in the way 
this objection was dealt with by what really 
amounted to a trial by a very careful and 
thorough judgment ending in the formal 
order of the Court, is not a oase decided 
in which no appeal lies within the meaning 
of section 115, Civil Procedure Code. We 
think sufficient justification for taking that 
view is to be found in the recent decision 
of the Privy Ccunoil in BAttkrishmi Vdayar v. 
Vaiudev'i Ait/ar ( 1 ). 

We do not desire to differ in any way 
from the general rule which has been laid 
down that an application of this kind in 

(I) 40 In.l. <“as. finO; 40 M. 793: 15 A. L, J. (545; 2 
P. r.. W. 101; 3.< M. L. J 09: 20 C. L. .1. 143; 19 Hoin. 
L U.7I5; (1917) M. W. N.(i>: 6 L. W. 501; 22 C. 
W. N.50: ll Pur. L.T. 4'-; 41, I A. (\\ C.). 
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revision ooghfc not to be treated as an 
appeal; that findings of fact bearing upon an 
issue properly before a Court cannot bo 
and ought not to ba reviewed by the 
Court exercising revisional jurisdiction; but 
without discussing the cases upon the 
point, we think the trend of authority in 
the various High Courts in India is to this 
etfect: — It cannot be more clearly stated 
than in the language of Mr. Justice 
Mookerjee in the case of Bashmoni Bad 
V. Ganada Snndari Bad (2) that *‘when a 
Court as a Court of Revision looks into evi* 
denoe, it does so with a view to determine 
whether the subordinate Court has assumed 
a jurisdiction which it did not possess.’* 
The same view has been recently given 
effect to by a judgment of Mr. Justice 
Ryves as he was then sitting in this 
Court in June 1918 in a case reported as 
Behnri Lai v. Baldeo Narain (3), the 
reasoning of which we entirely approve and 

adopt, 

We have, therefore, to consider whether 
on the evidence before the learned Judge 
there ^vas really anything which could 
justify him in holding that he had 

jurisdiction to entertain this suit on the 
ground that the contract was made at 

Agra We heve come to the conclusion 

that there is nothing. As a matter of 
fact, with certain important exceptions, 
we do not differ from his conclusions of 
fact but the learned Judge unfortunately 
wholly misdirected himself and confused 
the negotiations with the bargain, and the 
terms of the contract with a binding 
acceptance. The facts as sworn to may 
bo simply stated. One Kanhaiya Lai, who 
i-i said to be a broker or agent for the 

defendants, was endeavouring to obtain a 
purchaser for this cloth, which is suitable 
for use as tents, for the defendants at 
DeDii from persons in Agra. It may here 
be observed that it has been assumed that 
he was an agent of the defendants. There 
is not a scrap of evidence to that effect 
(*xoept the bare statement of the plaintiffs, 
uthI that statement is consistent with the 
hrokf-r being, as they often are, agent for 
both parties. He may have been an agent for 
the piirchaHers; he may have been an agent 


V2) IimI. CiiH. 2-r,; 20 C. L. J. 213; 10 C. \V. N, 


l 


-is hid. Can. 14; 10 A. L.J. 717; 40 A. 674. 


for the vendors; he may have been an 
agent for both parties. Like most brokers 
he was extremely anxious about earning 
his commission, as is made clear by the 
evidence, but it is not clear from whom 
he expected to receive it. The best test 
of a man’s employment is the question, 
who is liable to pay his commission. It 
may be assumed for the purpose of this 
enquiry only tliat he was the agent of the 
defendants. He had an interview with one 
of the members of the defendant firm in 
Delhi and having represented that there 
were purchasers of this dusuti at Agra he 
obtained from them two typewritten forms. 
This method of making a contract is one 
very commonly adopted among mercantile 
people; one document constitutes the offer, 
and the other constitutes the acceptance, 
both of them being left blank both as 
regards the name of the purchaser and 
the contract rate, neither of which ware 
known at that time. He was told that the 
defendants were ready to sell at Re. 1-13-0 
or Rs 112-6 per lb and he went to Agra 
with these two dooaments. Eventually be 
obtained an offer for Ri. 1-12 0 from the 
present plaintiffs. That offer wai signed 
by Bink^y Lai, a member of the plaintiff 
firm, addressed to the defendants at Delhi 
and the blank for the price was filled in 
with Rs, 1-12 Open lb. At the same time 
acoording to the plaintiffs' evidence which 
we see no reason to discredit upon this 
point, the plaintiffs’ clerk filled in upon the 
other form intended for acceptance the name 
of the plaintiffs* firm as purchasers an>I the 
price. It is to be observed that this price 
was less than the price which the defend- 
ants had told Kanhaiya Lai they were 
prepared to accept and there is not a 
scrap of evidence, indeed everything in 
the case inoluding the dooaments points to 
the contrary, that the defendants authorised 
Eanhaiya Lai to complete a binding con* 
tract on their behalf on any terms that he was 
able to negotiate. This oonolnsion, we under- 
stand, the learned Judge came to as a matter 
of law or inference. What invalidates the 
finding to our mind is that it is absolutely out 
of the question that the defendants armed 
their agent with dooument.s formally signed 
by them as binding contracts with the 
pries left blank, and with carte blanche 
authority to fill them up for any priog 
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wbioh he saw fit to arrange. Snoh a pro- 
oeeding is almost inoredible on the part of 
a reasonable business firm. What aotually 
happened is testified to by the direct evidence 
of Keshah Deo, one of the members of the 
defendant firm, and is confirmed in every 
possible way by the documentary evidence. 
Having arranged this price with the plaint- 
iffs and confident that he would persuade 
the defendants to accept it, he wired to 
the defendants at Delhi that be bad sold. 
The learned Judge atcaohes great importance 
to this telegram. So do we; bat we think 
it points exactly in the opposite direction 
to that which the learned Judge thinks it 
ought to be taken. So far as Kanbaiya 
Lai was concerned, he had sold in the sense 
that he had arranged a sale f'^r bis prin- 
cipals but he bad no authorily to com* 
plete the coutract and if he had, there 
wonld have been no necessity for his 
journey to Delhi. He went to Delhi 
personally to report what be had done. 
He was at once rebuked by his principal 
for having used the word “sold** in the 
telegram. His explanation was that it was 
a piece of commercial license to prevent 
the defendants disposing of the goods any- 
whera else and he then, and we are satisfied 
for the first time, at that interview 
disclosed to the defendants the price 
at which be had arranged to sell. The 
defendants not unnaturally pointed out 
that it was not the price which they had 
told him they were willing to accept. 
According to Keshah Deo he made an almost 
piteous appeal to them in his own interest 
as well as in the interest of the defendants 
to close the bargain and the bargain was 
then accepted. There are to our minds 
two pieces of internal evidence upon the 
deoument itself which the learned Judge 
has wholly left out of view which con- 
olusively show the truth of this story. The 
signature of the vendors, the accepting firm, 
is dated the 6th of August, the day after the 
telegram, the day after the blanks had 
been filled in at Agra, the day of Kanhaiya 
Lai’s interview with his principals at Delhi. 
The second point is that the writing of 
the signature of the name of the firm 
across the stamp accepting tho contract is 
the same as the initials G. S. B, against 
the price which had been filled in in the 
Oontraot. The plaintiffs’ clerk made a feeble 


attempt to claim that these initials had 
been put there by him but receded from that 
position on looking at the document. We 
are satisfied that the terms were initialled 
by tbesame person who signed the document. 
Under. these circumstances the learned Judge, 
having wholly ignored the importance of 
the fact that the do'jument was in fact 
signed and the contract completed by the 
defendants themselves as principals, has, 
therefore, failed to investigate the question 
where and under what circumstances that 
which alone would make the oontraot a bind- 
ing oontraot in law at all took place. He has 
assumed jurisdiction over a matter which, if 
he had properly applied himself totbe fads, he 
was bound to hold he had no jurisdiction to 
try. 

Revision is a discretionary jurisdiction 
but in an important matter of this kind, if 
the law enables us to do it, it is to tho 
best interests of the parties themselves 
and of the public that if these preliminary 
questions can be finally determined by an 
authoritative decision before all the expense, 
annoyance and waste of time of a prolonged 
litigation, it is better that it should be 
done, and we, therefore, quash the order of 
the 10th of February and direct the plaint to 
be returned for presentation to the proper 
Court. The applicants must have their costs 
of this application. 

Order quashed. 


UALUUTTA HIGH COURT. 
Appeilkrom Appellate Decree No. 137:; 

OF 1917. 

March 12, 1919. 

Present ; — Justice Sir Ernest Fletcher, Kt. 
and Mr. Justice Cuming 
PARAMESHWAR daw and OTiUKi 
— Defendant.s — Appellants 

versus 

ANANTH BANDHU DAW — Plaintiff— 

Respondent. 

TruU.<ftr of j Act {IV of 
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guyi-t-^^roiignyefJ irroperty in execution of rent 

<tecree ugoiiist moflgagor — Charge on Kurplus tml--- 
proceeds— Mortgagee, light o/, to proceed against 
property. 

Whero jiropcrty subject to a is sold 

iu execution of a, rctit-dccree ngaiiist the inorlgaffor 
after the mortgagee has got a dcoroo on his mort- 
gage, the mortgagee has a charge under section 7^^ 
of the Transfer of Property Act upon the surplus 
sale-proceeds that remain in Court after satis- 
faction of the rent decree, an«l that charge con- 
tinues to subsist notwithstaudiiig that the "amount 
is dra^Y^ out of Court by the jinlgment-dclitors and 
others. The mortgagee iu the first instance must 
see how much ho cun recover from the judgment- 
debtor and others who have drawn out the surplus 
money, and that sum and any money which by 
reasonable diligenee lie could have obtained out <if 
the surplus proceeds in or towards the satisfaction 
of the mortgage decree cannot be a charge on the 
mortgaged property. For any sum boyond that the 
mortgage decree will be capable (tf being executed 
in the usual manner against the mortgaged propertv. 
Lp. 3-^5, col. 1. J 

Appeal against the dccrea of the D’striot 
Judge, Bardwan, dated the 2Ut May 1917, 
reverting that of the Munsif, 3rd 
Court at that place, dated the.Otb Juno 
1916. 

FACTS appear from (he judgment. 

Dr. l>>vor' anath Mitra (with him Baba 
Alnl Chandra (he Appellant. — The 

case of Bam llatan Sahu v. Mohant Sa'.u (1), 
is against me. I rely on frem Chand Pal 
V. Purnima Dnsi C'^) and Beni Frosad Sinha 
V. Bewal Lall (3). Assuming section 73 
of the Transfer of Property Act applies, 

1 have not been able to get any money 
which is in Court. 

Sir Hash Bekari Ghose (with him Babus 
Sarat Chandra Rai Ohaudhury 2 ind Dhirendra 
nath Sen), for the liespondente, was not called 
upon to reply, 

JUDGMENT. — This is an appeal against 
the decision of the learnpd District dodge 
of Burdwati, dated the 21st May 1917, 
reversing the decision of the Munsif of the 
same place. The suit was brought to 
annul an encumbrance, that right being 
given under section 167 of the Bengal 
Tenancy Act, on the footing that the plaintiff 
had purchased the property in execution 
of a rent decree and that be had been 
in possession. The plaintiff also asked fora 
further relief, namely, for a declaration 
that a decree in a mortgage suit obtained 

(1) G C. L. J.74: 11 C. w. N. 732. 

(2) lo C. 54(>; 7 Ind. Doc. (n a.) 048. 

(3) 24 C. 74€; 12 Ind. Dec. (n. s.) I1G5. 
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by the defendants was not enforceable. 
The facts are clearly fonnd by the learned 
Judge of the lower Appellate Court, What 
happened is this: This mortgage vihiob 
was a small mortgage was dated in 1105. 
A suit was brought to enforce the mort* 
gage in July 1913 and a deerse was ob- 
tained for Rs. dOO. The plaintiff purchased 
in executicn of a rent decree the property 
on the !7th Dpoember 1913, Theauncunt 
he paid info Court was more than sufficient 
to satisfy the rent decree and, (berefore, 
there was a surplus amount remaining in 
Court after satisfaction of the rent dforee. 
The present defendants, on the 9th January 
1914, applied for payment of the mortgate 
decree out of the sr.rplus money remaining in 
Court after the satisfaction of the rent decree 
and, on the 20th February 1914, the ear- 
plus money was attached. By some means 
or other, the attachment was withdrawn. 
We need not go into that in the present 
appeal. But the result wa^ that, instead 
of the money being received by the 
defendants, the mottgagees, in discharge of 
their mortgage decree, part of the money 
went to the judgment-debtor and a portion 
apparently to another encumbrancer The 
defendants also suggest that the plaintiff 
got a portion. That is not established in 
the present case and it must be left open. 
It is in dispute as to whether the plaintiff 
did or did not receive a portion of this 
surplus money. Oo the 2nd August 1915 
notice was served under the provisions of 
section 167 of the Bengal Tenancy Aat 
for the annalment of the mortgage decree 
and, on the l2th August 1915, this suit 
wa.*^ instituted. 

Tbe hrst point in this case is; Had 
the defendants under tbeir mortgage and 
mortgage decree a charge on the surplus 
proceeds F” The case is covered by authority 
that they had a charge. Tbe decision in 
Qubt7id Sahai v Sibdut Ham (4) is clearly in 
point. If they had this charge on the 
money, then prima facie they ought to 
have their mortgage 6ati^fied out of that 
charge, because the charge was given under 
the provisions of stetion 73 of the Transfer 
of Property Act and that charge would 
subsist nctwitbstanding that the money had 
been drawn out of Court by the judgment* 


(4) 33 0 . 878. 
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debtor and otberF, Tvbo only took subjeot 
to tbe charge in favoar of the defendants- 
mortgagees. It is quite clear that, in the 
first instance, the defendants mortgagees 
ought to proceed against these surplus 
proceeds drawn out by the judgment-debtor 
and others and, in so far as tbe said 
proceeds, tbe surplus assets, are insufficient 
or would be insufficient if the defendants 
had used reasonable diligence to obtain the 
fame after the time they had been paid 
into Court, tbe mortgaged property can be 
sold to make up the deficiency. It is 
alleged that the plaintiS or his father has 
drawn out a portion of this money and 
that, instead of making an abs'olute declara- 
tion that ihe property is not liable to be 
sold in ezecuiion of the morlgige decree 
obtained by the defendants, we ought to 
make a declaration that the property is 
liable to be sold if and in so far as the 
surplus proceeds remaining iu Court after 
satisfaction of the rent decree were insuffi- 
cient to pay tbe amount due to the defendants 
mortgagees, and if and in so far as those 
proceeds are not insufficient to pay that 
amount, then tbe defendants cannot set up 
the mortgage against tbe property. In the 
result, we vary the decree of tbe lower 
Appellate Court in the manner mentioned. 
Tbe defendants, in tbe first instance, 
must see how much they can recover from 
tbe judgment debtor and other.^ who have 
drawn out this surplus money and that 
sum and any money which by reasonable 
diligence they could have obtained out of 
the surplus proceeds in or towards the 
satisfaction of their mortgage decree must 
not be a charge on tbe mortgaged property. 
For any sum beyond that, of course, the 
mortgage decree will be capable of bein-T 
executed in tbe usual manner. Subjeot to 
this variation, we affirm the decision of 
tbe learned District Judge. As both parties 
have partly succeeded, we make no order 
as to tbe costs of this appeal. 

Decree varied. 


CALCUTTA HIGH COURT. 

Appeal fkom Original Decree No 239 of 

1917. 

February 3, 1919. 

Fretenl: — Justice Sir CharlcvS Cbitty, Kt., 
and Mr. Justice Panton, 
NAGENDRA NATH MUKERJEE^ 
PExmoNEK — A ppellant 
versus 

Sriifiali SAK AT KUMARl DAJJI 

0 B j E CTO K — Res pon dent. 

Will — Probate, yrant of — Procedure— Couyt, poiver 
of, to refuse grant, on point not raised hg parlies. 

In «?i’antitig Probate of a Will tlje Court must 
satisfy itself on all points regardin^f tho Will and 
in coining to its conclusion nuist proceed on the 
evidence on tho record and have duo regard to the 
contentions of the pai ties [p 3^6, col, i.J 

Where tlie Court refused to grant Probate of a 
Will on consideration of a point not raised in the 
uritten statement or in the issues, the Higli Court in 
appeal set aside the order refusing to grant Probate 
un.l diree ed the grant of Probate to the petitioner, 
[p. 3 6, col, .j 

Appeal against the decree of the District 
Judge 2i Ptrganas, dated the 3Ist of August 
1917. 

Babu Monmatha Nath Mookerjee, for the 
Appellant. 

Babus Khitish Chunder Chuckerhutty and 
Nitish Chunder Lahiri, fir the Respondent 

JUDGMENT. 

Obitty, j. This is an appeal by Nagendra 
Nath Mukerjee against an order of the 
District Judge of tbe 24 Pergannahs refus- 
ing Probate of the Will of the petitioner's 
wife Raja Bala Debi. Tbe lady died on 3rd 
May I9l7. The Will propounded by the 
executor is said to have been executed on 
8th April 1917 a little less than a month 
before her death. The caveat was filed 
by Sarat Kumari Debi, the only daughter 
of the testatrix who herself is a widow 
with one son and two daughters, all under 
age. The petitioner presented his applica- 
tion for Probate on 7th June 1917, so that 

there was no delay in that proceeding 
after Raja BWa’s death The contest 
between the father and his daughter has 
really reference to a suit v\hfoh is pending 
and which was brought by Raja Bala and 
her mortgagee Kumar Arun Chandra 
Singha in l9I6. Raja Bala had purchased 
a two-tbirds share in a property known 
as Thakur Mahasay’s garden in 1912 and 
in 1914 she granted an uf^ufruotuary mort- 
gage of it to Kumar Arun Chandra Singha 
to secure Rs. 3,000. The Will has reference 
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almosi} entirely to this suit and the property 
with regard to which that suit was brought. 
Indeed we are told that except for a few 
ornaments Dftby Raja Bala, which ornaments 
the oaveatrix says that her mother gave her 
before her death, it does not appear that 
the lady died possessed of any other pro- 
perty. In her petition of objection the 
oaveatrix maintained throughout that the 
Will propounded by her father was never, 
in fact, signed by her mother or 
executed by her as her Will. She 
did in paragraph 6 say that the alleged 
AVill was not and could not have been 
executed by Raja Bala of her own free 
will and accord; hat her case being one of 
forgery, no issue was raised except as to 
jactum of execution of the Will and the 
learned District Judge in oommenoirg his 
judgment says that the case of the oaveatrix 
would appear to be that the Will was not 
duly executed by the deceased. He only 
raised one issue. Is the Will propounded 
the last Will and testament of Raja Bala 
Debi and was it validly executed by her? 
He came to the oonolusion on the evidence, 
and this finding is not now disputed, that 
the Will was signed by Raja Bala Debi 
on the date speoiEed and was duly executed 
in the sense that it was attested by two 
witnesses and that the Formalities necessary for 
the execution of a Will were duly observed. 

The learned Judge then proceeded 
to consider a point which was not raised 
in the writfen statement or in the issues, 
namely, whether Raja Bala was of free 
disposing mind at the time when she 
executed this Will. It is perfectly true 
that the Court must be satisfied on all 
points regarding a Will before it can 
direct Probate of that Will to issue; but 
in coming to its conclusion the Court must 
proceed on the evidence upon the record 
and have due regard to the contentions of 
the parties. Here it is in evidence and 
it is not disputed that Raja Bala Debi was 
a lady of good education. She could write 
and speak both English and Bengali. 'She 
was Kulferiiig from internal tuberculoei.s; 
but at the time when she is .said to have 
made this Will, though her life was 
despaired of, her death was not supposed 
to be imminent. The evidence of the witnesses 
to the Will Anijoda Prcsad Bhattaoharjee 
and Kiohori Mohan Das shows that obe 
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read the Will herself though not aloud 
and signed it after doing so. There is no 
indication that her husband took any part 
in the proceeding by way of persuasion, 
still less of coercion or anything of that 
kind, nor does the oaveatrix in giving her 
evidence say that anything of that kind 
happened. The learned Judge goes entirely 
on the fact that the Will purports to leave 
everything to the husband Nagendra Nath 
and is in bis handwriting. That no doubt 
could be of importance in a case where 
a testator is leaving the whole of his 
property to the person who has written 
the Will and is in close relationship to 
him; bub in this case it appears that the 
property, which is in question in the suit 
to which I have referred, is the only 
property to which the lady had any title 
excluding the ornaments whiah her daughter 
now bolds. The value of this property to 
Raja Bala or her heir is extremely pro- 
blematic, inasmuch as it appears probable 
that the value of the property will be more 
than swallowed up by the mortgage and 
the expenses in that suit. Indeed, in the 
petition for Probate the executor in stating 
particulars of the estates makes out that 
the liabilities will very largely exceed the 
assets. In the case which was cited by the 
learned Judge, the Privy Council were 
careful to remark that the decision in such 
a case must be come to after a careful 
consideration of all the evidence. Here 
admittedly there is no direct evidence of 
anything like undue iniluenoe or coercion, 
nor, indeed, is there any evidence which 
would point to any such influence or 
coercion. The learned Judge was bound 
to proceed upon the evidence and I do not 
think that he was justified in saying that 
he was not satisfied with regard to the 
free disposing mind of the testatrix in 
view of the oircumstauoes which had been 
laid beforo him. The result is that I would 
allow the appeal and grant Probate to the 
petitioner Nagendra Nath Makerjee. Having 
regard to the relationship between him and 
his daughter, the oaveatrix, we think that 
the parties should bs left to bear their own 
costa throughout. 

It i.s unnecessary to pass any order on the 
Rule, which is discharged without costs. 
Panton, J. — I agree. 


Appeal allowed, 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 757 op 1918. 
December 13, 1915'. 

Present : — Jastioe Sir George Knox, Kt. 

SAKHAVVAT AL[ — Applicant 

versus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of *- 3 . 145, 

435, Government of India Act, 1915 (5 6 

Oeo. V, C. 61), a'. 107 — Proceetiings under s. WS — 
Pevision — High Court, power of interference of. 

Proceedings under Chapter XII of the Criminal 
Procedure Code are not proceedings within the 
meaning of section 435 of the Code and cannot, 
therefore, bo called up by the High Court under that 
section, [p. 337, col. 2.] 

Semble.— The High Court has no jiowor under 
section 107 of the Government of India Act to revise 
proceedings taken under Chapter XII of the Criminal 
Procedure Code. [p. 338, col. 1.] 

Criminal revision from an order of the 
Magistrate, First Class, Basti, dated the 7th 
September 1918. 

Dr. S. M. Sulaiman, for the Applioant. 

Mr. Iqbal Ahmad, for the Opposite Party. 

JUDGMENT. — Early in November last 
an application was presented to a learned 
Judge of this Coarfc whioh is desoribed ac 
being a crimioal revision against the order 
of M. Maintaz«nl‘lah FCban, Magistrate of 
the first olaes of Basti, dated the 7th of 
September 1916, abarge under seotion 145 
of the Criminal Prooedare Code. It is 
subdivided into three heads. The first is : 
— Because there being no order showing 
that the learned Magistrate was satisfied 
that a dispute likely to cause a breach of 
the peaoe exists and he not having made 
any order in writing stating the grounds 
of his being so satisfied, the whole proceed* 
ing was without jurisdiction and the order 
is ultra vires, I need not, at any rate at 
present, go into tbesecDodand third grounds 
set out in this application. The application 
is endorsed by an order of this Court 
whioh runs as follows: — **I admit this 
under seotion 107 of the Government of 
India Act. Let notice go to show cause whe- 
ther proceedings were taken and order made 
without juriadiotion.” In pursuance of this 
order a notice went to the other party Shukr- 

also to the Magistrate whose 

order was attacked. They were told that the 

oaae would be heard and they were informed 
might show cause accordingly. 

• u then that I have to consider 

10 whether the proceedings taken before 

22 


or by the Magistrate and the order made 
by him were or were not without jurisdic- 
tion. The reason for this order being passed 
is, no doubt, on account of what is stated 
in seotion 435, olause 3, of the Criminal 
Prooedare Code. It must ba remembered 
that that olause sets out that proceedings 
under Chapter XII are not proceedings 
within the meaning of seotion 435. I know 
of no seotion in the Criminal Procedure 
Code, other than seotion 435, and none 
other has been pointed out to me, whereby 
this Court can call for records of sub- 
ordinate criminal Courts. Section 195 of the 
Code may indirectly give this power, but the 
case before me is not one under seotion 195 
of the Code and it has been laid down by 
this Court more than once that proceedings 
under Chapter Xll are not proceedings 
which can be called up by seotion 435 of 
the Criminal Procedure Code. To this 
matter I shall again refer. But if the 
case is as stated by me, then this Court 
has no power under seotion 435 to call 
up any proceedings under Chapter XII. 
The learned Counsel who appears for the 
applicant seems to have felt this obstaole 
in his path, and to have in consequence 
moved the learned Judge of this Court 
to call op the proceedings under Chapter 
XII by virtue of what be appears to have 
stated as being an enabling power that 
this Court has in this direotion under 
seotion 107 of the Government of India 
Act, 1915. 1 find some dififioulty in follow- 

ing the line or course taken by him. 
Section 107 oited above is either a seotion 
oonsolidating the existing prooedura or it 

is a new seotion creating some new jurisdic- 
tion or conferring some new powers. 1 
will look at it from both sides. The powers 
vested in this High Court of Judicature, 
at the time the Government of India Act 
of 1915, oommenoed, are set out in seotion 
2j of the Lstters Patent under date the 
17th of Maroh, 29 Victoria. According to 
that the proceedings in all criminal oases 
other than criminal oases which shall be 
brought before this High Court in the 
exercise of its ordinary original criminal 
jurisdiction shall be regulated by the Code 
of Criminal Procedure prescribed by an Act 
of the Governor-General in Uounoil and 
being Act No. XXV of ISdl or by such 
further or other laws in relation to criminal 
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prooedare ae may have been or may be 
made by snoh authority as aforesaid. The 
present ease does not fall under the latter 
olase of oases, tiz., oases brought before this 
Court in the exercise of its ordinary 
original criminal jurisdiction. Aot XXV 
of 1S61 has been repealed, and has 
been replaced by Aot V of 1898. If 
section 107 is some new seotion oonferring 
new powers or extending powers, then it 
is subject to what is known as the rale 
of atriot construction [?ee Maxwell on 
Interpretation of Statutes, 6th JEdition, 
page 4)75. See also Flower v, Lloyd{i).] The 
remarks made by Lord Justice James appear 
to me to have a strong bearing upon tbo 
case before me, and upon the power of 
tais Court to entertain motioDvS of this 
kind. I have a still farther dithculty in 
underslanding how seotion 107 can, in any 
way, apply to the present appKcation. Look- 
ing to the language of seotion 107 I find 
that this Court has superintendence over 
all Courts subordinate to its appellate 
jurisdiction and that it may do certain 
things, namely, call for returns, direct 
transfer of suits and appeals, make and 
issue general rules regulating the practice 
and proceedings of inferior Courts, prescribe 
forms in which books, entries, etc., are to 
be kept in tbo offices of the inferior Courts, 
and settle table of fees. 

The application before me oeitainly does 
not fall under returns nor under transfer 
of suits. Even if it does fall under rules, 
forma and tables, which is open to doubt, 
such rules, forms and tables must not be 
iuoouaisteut with the provisions of any Aot 
for ihe time being in force, let us say 
Aot V of 1898 for instance, and must 
have the previous approval of the Local 
Government. I know of no rules bearing 
upon Chapter XII which have been issued 
by this Court and none such has been 
pointed out to mo. 1 am then forced back 
upon the conclusion that if any power such 
as that claimed exists anywhere it exists 
in seotion ’29 of the Letters Patent and as I 
have already said, Ihaveuot been satisfied that 
any such power exists under this seotion. 

in the case of Atlanta Chandra Bhuilachai.» 
jee v» Garr Stephen (2) this point was raised, 

(1) (lb77) G Cli. D. at p. 301{ 46 L. J. CJi. 839: 
37 L. T. 419; 25 W, R. 793. 

19 0. 127i 0 lad. Dec. (n. a.) 530, 


In fact, Petberam, 0. J,, says regarding it in 
his judgment that the point most pressed 
in the appeal was that the Court had do 
jurisdiction to interfere with this order at 
all on the ground that orders made under 
seotion 144 are, by the last clause of seo- 
tion ^85, exempted from the operation of 
that seotion. His reply to this was divided 
into two sections. 

First, the mere statement that an order 
is made under seotion 144, if it is not snoh 
an order as is contemplated by the section and 
could not be made under it, does not make 
it an order under that section. 

The second was that under seotion 439 
the Court has the general power of revision 
of all orders made by inferior criminal 
Courts which come bafore it in any way 
whatsoever, and it is clear that this Court, 
under clause 15 of tbe Charter, has a general 
power of superintendence and under that 
power can send for any record wbicb it may 
desire to see. He also added that the 
Court has power to interfere under tbe 
Charter Aot if the proceeding of a Magis- 
trate is ultra virea and could not be made 
under seotion 144. He pointed out that 
this bad been accepted in tbe Calcutta 
Court for a great many years, both under 
seotion 144 of tbe present Code and section 
518 of tbe old Code. He added a list of 
decisions to that effect with which tbe 
Court deciding that case agreed. With every 
respect to tbe Calcutta Court in this matter, 
it appears to me that eoffioient considera- 
tion was not given to the words of seotion 
485. If we read seotion 485 as a whole, 
it seems to amount to this. The High 
Court may call for and examine tbe record 
of any proceeding, proceedings under Chapter 
XII, etc., being excepted, for tbe purpose 
of satisfying itself as to the legality or 
propriety of the finding, etc., and as to the 
regularity of any proceedings of the inferior 
Courts other than proceedings under Chapter 
XII of tbe Code of Criminal Procedure. 
When read in this light the difficulty of 
calling for records or proceedings under 
Chapter XII again crops up and I am face 
to face with the same difficulty that I had 
on which I pronounced my judgment in 
Jhingai Singh v. Bam Partap (3). But I 

need not go further into this matter, for I 
(3) 1 luU Cus. 702; 31 A. 169j 6 A. h, J. U3| 0 Or, 
h, J. 392. 
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have^ already dealt with it at length in 
previous deoisiona. except to add that in 
hundar Nath v. EmpeTo/ (4), the view was 
maintained by another Judge of the Court 
that under the oiroumatanoes the Court oan« 
not send for reoords. 

'There is one ease which sails for oonsidera* 
tion and that is the oase of Qirdhari Singh 
V. Hurdeo Narain Singh (5), in which the 
Privy Counoil upheld the High Court of 
Bengal in a decision arrived at by that 
Court upon an application under section 15 
of the Charter Act. The Privy Council 
(see page 238) there said of a Subordinate 
Judge whose procedure was impugned that 

it WHS competent to the High Court, by 
a proceeding in the nature of mandamus, 
to order the lower Court to do that which 
it ought to have done, namely, having re- 
jected the objections to the sale, to oonbrm 
it ; and the High Court proceeded upon 
that section and made the order. But the 
High Court did not merely treat the judg* 
ment of the Subordinate Judge.. .as a nullity; 
they entered into the question as to whether 
the objections to the sale were valid or not 
valid. In fact, they treated the oase in 
their decision as if the lower Court had 
actually confirmed the sale, and there had 
been an appeal to them — against the confirma- 
tion. Their Lordships think that they may 
look at the oase now in the way in which 
the Judges looked at it then.” The Privy 
Council then went into the merits and up- 
held the High Court and recognised that 
the duty of the High Court on such applica- 
tions is to lookinto the merits and make a final 
order. With reference to this decision by 
which of course I am bound, it must be 
noted that the decision refers to the 
civil jurisdiction of the Court and not to 
the criminal. Section 9 appears to give 
wider powers. 

1 now turn to the arguments by which 
the learned Counsel for Saiyid Sakhawat 
Ali sought to support his application. 
Before me he put in an affidavit to which 
I have already referred. This affidavit 
says that the person swearing to it per- 
sonally inspected the record of the sec* 
tion 145 proceedings and found that the 
very first order passed by the learned 

(4) 44 Ind Cas. 673j 16 A. L. J. 189; 19 Cr. L. J. 
3B9: 40 A. 364. 

(6) 3 I. A. 230 at p. 238| 26 W. B. 44. 


Magistrate was that of the 14th of 
February 1918, of which he had obtained a 
certified copy. If that paper be read as it 
stands, it is open to attack in that it 
makes no specific mention of the Magistrate 
having been satisfied that a dispute likely 
to cause a breach of the peace existed. 
The learned Vakil for Shukr-ul-lah on the 
other hand points out that this copy 
is only part of the Magistrate’s order and 
that the whole order if read is conclusive 
that the Magistrate bad not only been 
satisfied but in his order bad stated 
that be was satisfied. I find he is right. 

The net result is that so far as has 
been sbowc, the Magistrate had jurisdiction 
to hold this enquiry and was properly 
seised of the oase. The oase is one which 
is entirely in conformity with the oase of 
Syeda Khatun v. Lai Singh (6). This 
Court has no jurisdiction to interfere and 
the application is dismissed. I wish to 
add that 1 am much indebted to the 
Counsel on either side for their careful 
and elaborate arguments, I have not gone 
into those arguments at greater length 
because, as I say, 1 hold that I have no 
jurisdiction to interfere in this oase. 
The following oases were cited to me 
and I add them here by way of reference. 

For Applicant; — Bihari Lai v. Chhajju 
(7), Dhan Pershad v. Qanesh (8), Jhengar v. 
Baij Nath (9), Ram Lochan v. Emperor llO), 
Nathu Ram v. Emperor (11) and Sheorani 
V. Baii Nath (12). 

For Opposite Party;— Prasad v. 
Sheodat Rai (13), Jhingai Singh v. Him 
Partap (3), Syedj Khatun v. Lai Singh 
(6), Bar Prasad v. Pandurang (14), Qoluck 
Chandra v. Kali Charan (15), Matukdhari 

(0) 25 Iml. Cas. .324; 36 A. 233; 12 A. L. J. 344: 15 
Cr. L. J. 572. 

(7) 2 A. L. J. 272: 2 Cr. L. J. 222. 

(8) 20 lud. Cas. 7-51; 11 A. L. J. 696; 14 Cr. L. J. 
495 

i9> 19 Ind. Cas. 709; 11 A. L. J. 686; 14 Cr. L. J 

277 . 

(10) 22 lud. Cas. 171; 12 A. L. J. 162; 15 Cr L J 
27;36A. 143 

II) 39 lud. Cas. 701; 15 A. L. J. 270; 18 Cr L J 
657. ■ ' 

(12) 33 Ind. Cas. 626; 14 A. L. J, 146; 17 Cr. L. J. 
146. 

(13) 4 A. L. J. 705; 30 A. 41; A. W. N. (1907) 265- 6 

Cr. L. J. 362. J ^^^,0 

(14) A. W. N. ‘1905) 260j 3 Cr. L. J, 48. 

(15) 13 C. 175; 6 lad, Doc. (n, s.) 616. 
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Singh V, Joisari (16) and Gktnnappudayan, 
In the matter of (17). 

Nowhere throaghont the ease was any 
allegation ever raised by the applioants 
that they had been prejadioed, although 
the ease was argued for a month and a 
mass of evidence taken. 

Application dismissed. 

(16) 41 Ind. Cns. 652; 16 A. L. J. 676; 39 A. 612; 
18 Or. L. J. 82fi. 

(17) 30 M. 548; 3 M. L. T. 18; 7 Cr, L. J. 28. 


PATNA HIGH COURT. 

Criminal Revi.sion No. 114 of 1919. 

May 1919. 

Preient: — Mr. Justice Das. 

RAMCHARITAR KAHAR— 

PeTI riONER 
versus 

EMPKROR— Opposite Party. 

Police Act (Vof 1861), s. 34 (VIIJ^ Ingredients oj 
offence — Oh^traction, etc. proof oj. 

Unless it is proved ihaf nn act coin])Iaincd of was 
to the obstruction. ini*()i»vonienco, annoyance, risk, 
clangor or damage of the residents or passengers, 
there cannot be si conviction under section 34 of the 
Police Act. [p. 341, col 1.] 

Criminal revision against the order of 
the Additional District Magistrate, Patna, 
convicting the petitioner under section 34 
of the Police Act and varying in appeal the 
conviction of the petitioner by the Deputy 
Magistrate, Patna, under section 34 of the 
Bye Laws of the Patna Administration Com- 
mittee. 

Messrs. Hasan Imanit Sarat Kumar Banergt^ 
i). N. 6''irfar, Ahayii Bhusan Mukerji and 
Punchanan Bauerji^ for the Petitioner. 

JUDGMENT.- This application is direct' 
ed against an order of the Additional Dis- 
trict Magistrate of Patna convicting the 
petitioner under section 34 of the Police 
Act and sentencing him to pay a dne of 
Rs. 2. Tho petitioner was, in the first 
instan.'e, tried for an offence under section 
34 of tlie Bye-Laws of the Patna Adminis- 
tration Committee and was convicted under 
that section by a Deputy Magistrate and 


was sentenced to pay a fine of Rs. 2. There 
was an appeal to the Court of the Addi- 
tional District Magistrate of Patna, who, in 
view of the fact that sanction bad not 
been obtained for trying the petitioner under 
section 34 of the Bye-Laws of the Patna 
Administration Committee, set aside the 
conviction under that section, but convicted 
him, as I bave stated, under section 34 of the 
Police Act and imposed a fine of Rs. 2 on the 
petitioner. 

Section 34 of the Police Act provides 
that Any person who, on any road or in 
any open place or street or thoroughfare 
within the limits of any town to which 
this section shall be specially extended by 
the Local Government, commits any of the 
following offences, to the obstruction, in- 
convenience, annoyance, risk, danger or 
damage of the residents or passengers shall, 
on oonviotioD, before a Magistrate, be 
liable to a fine....” Tbe offence of which 
the petitioner has been convicted is set 
out in tbe seventh clause of section 34, 
which runs as follows: — “Any person who 
wilfully and indecently exposes his person, 
or any offensive deformity or disease, or 
commits nuisance by easing himself, or by 
bathing or washing in any tank or 
reservoir not being a place set apart for 
that purpose.” It will be noticed, therefore, 
that before a person oan be convicted 
under section 34 of the Police Act, it must 
be established that the act complained of 
was to the obstruction, inconvenience! 
annoyance, risk, danger or damage of tbe 
residents or passengers. It is not suggested 
that tbe act complained of was to the 
obstruction, Incnnveniecoe, risk, danger or 
damage of any person, but it is suggested 
by the Judgment of tbe learned Additional 
Magistrate that it was presumably to the 
annoyance of the residents or passengers. 
There is absolutely no evidence on the 
record that the act complained of was to 
the annoyance of tbe residents or passengers, 
nor, as I read tbe judgment of tbe 
Additional District Magistrate, does be say 
that there is any evidence on tbe record 
to that effect; but he comes to the con- 
clusion that tbe act having been proved, 
it must have been to the annoyance of the 
passengers. I cannot assent to the proposi- 
tion that we are at liberty to assume the 
existonoo of that which the Legislature 
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says IS an essential ingredient of an offence. 
It is not without some reason that the 
Legislature has laid down certain conditions 
precedent for a conviction under section 
34, and it seems to me that if the learned 
Additional District Magistrate*s view of 
law be correct, then the following words 
appearing in the section, to the obstruction, 
inconvenience, annoyance, risk, danger or 
damage of the residents or passenger?,” 
are purely ornamental and therefore wholly 
unnecessary for the purpose of legislation. 
1 hold that unless it is proved that the 
act oomplained of was to the obstruction, 
inconvenience, annoyance, risk, danger or 
damage of the residents or passengers, 
there cannot be a oonviction under section 
34 of the Police Act, There is absolutely 
no evidence on the record to show that 
there was any resident or passenger present 
at the time when the act complained of 
took place, nor that it took place within 
sight of any resident or passenger nor 
that any annoyance was caused to any 
resident or passenger. It is also very 
doubtful if the place where the act com- 
plained of took place is visible from the 
public road as the two witnesses called 
by the prosecution contradict each other 
on this point In my view, therefore, the 
conviction under section 34 of the Police 
Act cannot be sustained. In view of this 
finding, it is unnecessary to consider the 
^her points that have been argued by 
Mr. Hasan Imam. I would set aside the 
conviction and sentence passed on the peti- 
tioner and direct that the fine, if paid, be 
refunded. 

Contiction set aside. 


depriving public of right, legality of^Approval by Local 
Government, whether confers validity. 

Section UC (1) (y)oftho Berar Municipal Law 
empowers a committeo to make rules for certain pur- 
poses and generally for carrying out the purposes of 
the Municipal Law, but it does not, even by implica- 
tiou, authorise a Coramitteo to make a bye-law de. 

priving the public of a right long enioyed bv it' 
Cp. 345J, cols. 1 & 2.] e j j jr . 

The Camp Municipal Committee of Amraoti 
made a bye-law under section 79 road with section 
116 (1) ij) and (2) of the Berar Municipal Law 
prohibiting, within the limits of that Committee, u 
particular class of traffic on certain speoiBed roads 
the effect of the bye-law being to deprive the 
public of a right, in respect of the prohibited traffic 
which it had long enjoyed: ’ 

Ueld, that the bye-law was illegal and ultra vires 
and a conviction for a breach of its terms could not 
bo maintained, [p. 343, col. 2.] 

The mere fact of the Local Government having 
signified its approval to a bye-law would not render 
the bye-law valid, in the absence of clear and unmis- 
takable language in the Act empowering a Committee 
to make such a bye-law. [p. 343, col. 2,] 

Petition for revision under section 435 of 
the Criminal Procedure Code. 

Mr. G. R. DeOt for the Apph'oant. 

The Hon’ble Mr. G. S. Dick, Standing 
Counsel, for the Crown. 

JUDGMENT. — The applicant has been 
summarily tried by the Magistrate and 
fined Rs. 2. The order of the Magistrate 
is a short one and runs as follows: 

In this case the Secretary, Camp Munici- 
pal Committee, has brought a complaint 
under the rules framed under section 116 (1) 
O’) of the Berar Municipal Law against one 
Mabamed Sarwar for driving his springless 
cart on the Club Road in contravention of 
the said rules. The accused was present 
and the substance of I be accusation was 
explained to him. He admits to have driven 
his springless damni on the Club Road. 
He is fined Rs. 2 and he should 
in addition to the amount of fine pay 
annas eight towards the Court fee ex- 
penses.” 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 139-B of 1918. 

February 7, 1919. 

Fresent-.—^lv. Mittra, A. J. C. 
MAHAMMED SARWAR— Accused- 

Applicant 

versus 

SECRETARY. CAMP MUNICIPALITY 

AMRAOTI— Complainant— Non- A ppLiCi.vT. 

Berar Municipal Law, 1686, ... 1 \ Bye-law 


The bye-law in question was published 
as Notification No. 7200 dated the 29th 

1904, and is to the following effect; 

With reference to sub-section 2 of section 
150 of the Berar Municipal Law. 1886, it 
is hereby notified that the following rules 
have been framed by the Amraoti Camp 
Municipal Committee under section 79 read 
with clause (?) of sub section (1) and sub 
section (2) of section 116 of the Eaw, and 
that they have reoaiyed the oonficniation of 
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the Offioiatiot; Chief Commissioner, as 
quired by 8ub*.«eotion (3) of section 116. 

' 1. The followiofir roads are olosed to all 
wheeled traffic other than that of vehicles 
ranning: on springs, and shall also be olosed 
against herds of cattle?. 

(Here follows the description of the 
roads.) 

2. Any breach of the above rule shall 
be punishable with a 6ne not exceeding 
Rs. 50.” 

Section 79 of the Berar Municipal Law, 
1886, is reproduced below: 

* The Committee may close temporarily any 
street or any part thereof for the purpose of 
repairs, or for the purpose of constructing 
or repairing any sewer, drain, culvert or 
bridge or for any other public purpose, and 
may divert, discontinue or permanently close 
any such street.” 

Section 116 declares that a Committee 
may, from time to time, at a special 
meeting, make rules for certain purposes and 
generally for carrying out the purposes of this 
Law. 

There is no section corresponding to 
section 52 (1) (p) of the C. P. Munici- 
pal Act, 1901, nnder which all streets 
vest in, and belong to, the Committee. 

I do not say ibis fact in any way affects 
the decision of the case, for the Amraoti 
Camp Municipality has admittedly the 
management of all streets within its limit. It 
is admitted that the road in question is one 
of the roads closed to springless carts under 
the Dotihoation. 

The contention on behalf cf the applicant 
is ihatthe bye-law is bad and the conviction 
is illegal. It is urged that section 79 does 
not empower the prohibition of a particular 
class of traffic. 

It may be as well at this stage to 
dispose of an argument faintly advanced 
on behalf of the Crown by the learned 
Standing Counsel. It is contended that the 
sanction of the Chief Commissioner renders 
the bye law valid, even if otherwise 
invalid. This position is utterly untenable. 
Mathew, J., in Kruse v. Johnson (1) eays:^ 

*‘It was decided in very early times that 
the approval of the bye-law by the authorities 
mentioned in the Statute did not give it 

(l) (18fl8) 2 Q. B. 91; G7 L. J. Q. B. 782; 78 h. T. 
G-17; 46 w. R. G:U; 62 .T. I’. 469; 14 T. h. R. 410; 19 
^ox. C. C. 103, 


validity if not otherwise legal • * • 

the validity of the bye-laws must be deter- 
mined by the Judges when they are properly 
brought before them.” 

The question is whether section 79 
authorises the probibition of a particular 
kind of traffic. The analogue of section 79 
is to be found in all the Statutes relating 
to Municipalities in British India. The 
hrst part of the section relates to the 
temporary closing of a street. The con- 
eluding portion authorises a diversion, 
diBOontinaanoe or permanent closing of 
any street. The question is whether an 
authority to close a street permanently 
authorises a closing of it to a panioular 
kind of traffic. The closing a street is what 
is called in English Law its stopping up- It 
refers to a permanent closing of the street as 
a street. 

It cannot be denied that springless carts 
were used over the road in question prior 
to the date of the notification. It is not 
suggested that the road is a new road. 
If such carts enjoyed the right of passage 
over the street before the notification, then 
the road must be deemed to have been 
dedicated for, among other purposes, such 
user. The public, therefore, had a right 
before to use springless carts over 

this road. This is a primitive but very 
common mode of locomotion in these narts. 
The question has sometimes arisen with 
reference to new modes of locomotion, as in 
the case of the perambulator in 1831, 
whether the dedication extends to it; 
Begina v. Mathias (2) It was decided in the 
affirmative in favour of perambulators. But 
no snob question can arise with reference 
to an ancient type of vehicle. 

The Euglisb Common Law doctrine is, 
once a highway always a highway. The 
mere fact that since 1904 under colour of 
this notification the user may have been 
prohibited, cannot effect the rights of the 
public, for such rights can only he lost 
under a Statute or a bye- law duly made 
under it. Whilst, therefore, it is open to 
the Committee toolore the read permanently, 
it ha«i DO power to oloee it to a partioular 
kind of traffic within the dedication. 

It is ooireotly pointed out that whilst 
section 7^ corresponds to section of 
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(2) (1861) 2F.& F. 570j 121 R. R. 81Q. 
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tbe Burma Munioipal Aot, Aot III of 1898, 
there is a special section under which a 
notihcation of this kind can he issued in that 
Province. Section fc5 of Aot III of 1898 is 
as follows:-^ 

*'The Committee may by a public notice 
prohibit the driving, riding or leading of 
animals or vehicles of any particular kind 
along any street or part of a street vested in 

it.** 

Section 116 of the Berar Municipal Law, 
1886, contains no express provision for the 
regulation of traflSo such as is to be 
found in the C. P. Municipal Aot, 
section 105 (1) (>•). But even if there had 
been express power to regulate trafBo, it 
does not follow that a particular kind of 
traffic could be {.robibited in any street: 
Toronto Municipal Corporation v. V%rgo (3), 
Attorney~Qeneral (Onfarzo) v. Attorney ■ Oentral 
{.Dominion of Canada') (4), In the last case the 
following passage from the earlier judgment 
has been cited: — **Thei-' Lordships think there 
is marked distinction to be drawn between 
the prohibition or preventior of a trade and 
the regulation or governance of it; and 
indeed, a power to regulate and govern 
feems to imply the continued existence 
of that which is to be regulated or 
governed.** 

Section 116 (1) (i). which enables the 
Committee to make rules for carrying out 
the purposes of the Municipal Law, cannot 
be read as authorising by implication the 
taking away of an existing right on the 
part cf the public. Clearer words in the 
Statute are necessary to justify such a bye> 
law. Such words are to be found in section 
S5 of the Burma Municipal Act already 
referred to and also in another Local Aot to 
which I shall presently refer. 

There is an interesting case reported as 
Emperor v. Bal Kishan (5). It appears 
from the report that section 128 of the 
N. W. and Oudh Municipalities Aot, 
1900, lays down that <he Board may by 
rules provide for the regulation or prohibition 
of any description cf traffic in the stree's 
where such prohibition appears to the 
Board to be necessary for the prevention of 
danger or grave inconvenience to public. 

(3) (1806) A C. 88; Co L. J. P. C. 4; 73 L- T. 419. 

(4) (1896) A. C. 348 at p. 363; 65 L. J. P. C. 26; 74 
L T 633 

(5) 24 A. 439; A. W. N. (1902) ll?. 


The Municipal Board of NainiTal purporting 
to aot under this section, framed the follow- 
ing bye-law:— 

‘*No coolie, whether bearing loads or not, 

no servant, except in attendance on his master, 

and no prostitute shall use the Upper North 
Mall at any time.** 

Bal Kishan, a servant, and not in 
attendance on his master, was found walk- 
ing with a letter towards Talli Tal 
along the Upper North Mall. - He was Gned 
but the order was set aside by Knox, J., 
on the ground that the bye law wasunreason- 
able. 

I do not suggest that the bye-law now 
before me is unreasonable, but J would 
point out that the wording of section 128 
above cited indicates that wherever the 
legislation intends to arm a Municipality 
with powers to prohibit a particular kind 
of traffic, it says so in clear and unmistakable 
language. 

I’he conclusion I come to is that the 
bye-law in question, not being warranted by 
the terms of the Statute, is ultra vires 
and the conviction is illegal. The order of 
the Magistrate is set aside and the applicant 
is aquitted. The Gne of Rs. 2 and the 8 annas 
compensation ordered to be paid must be 
refunded. 

Order set aside^ 


MADRAS HIGH COURT. 
CKlMl^^AL Appeal No. 17 ok 1919. 

AND 

Criminal Miscf.llaneoos Petition No. 143 

OP 1919, 

April 4, 1919. 

Present: — Sir John Wallis, Kr., Chief Justice, 
Justice Sir William Ayling, Kr., and 
Mr. Justice Sadasiva Aiyar. 

In Criminal Appeal No. 17 op 1919 
P. VARADARAJULU NAIDU— Accdseu 

— Appellant 
rersMS 

EMPEROR — Respondent. 

In Criminal Miscellaneous Petition No. 143 

OP 19l9 

The public PROSEOUIOR— 

Petitioner 

rersMs 

P. VARADAHAJULU NAIDU — 

Respondent. 

Qriinintj} P/‘OCi’«htiV Code V of 1898), .-^.s 19(5 
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498— -Pejiiii Code (Act XLV of 1860^, s. 124 A 

Sedition — Sanction by Govonmcnt for prosecution, 
requisite of— Sanction by telegram— Proof that tele, 
gram was sent by Local Oovernment, absence of—Pre. 
sumptioii— Evidence Act (I of 1872;, «. SSSupple- 

7nentary sanction after filitig of complaint, legality of— 
Additional evidence, nhen may he taben AvreUate 
Court. 

1 ho sanction of a Local Oovernment to prosecute 
a person for an oftencG umlor section 124A, Tonal 
Code, communicated by telegram must be proved 
to have emanated from the Goveinmcnt. The Court 
is forbidden b}' the express provisions of section 
88 of the Ev'idence Act to make any presumption 
aa to the person by whom the telegram is sent, 
[p. 346, col. 2; p. 347, col. 1.1 

A sanction given after the filing of a complaint 
does not fulfil the requirements of section 196, 
Criminal Procedure Code. [p. 346, col. 2.] 

liarindra Kumar Gkose v. Emperor, 7 Ind. Cas- 359* 
37 C.467; 1 1 Cr. L. J. 45.3; 14 C. W. N. 1 1 14, followed. 

"Iho sanction must, in order to satisfy the section, 
have been the act of the Local (Jovornment and not 
of_a single inomber of such Government, [p. 347, col. 
2- J 

An Appellate Court has jurisdiction, under section 
428, Criminal Procedure Code, to take odditioiuil 
evidence or direct additional evidence to bo taken 
to supply a formal defect, but the power has to be 
exercised with great care and only when the Court 
is satisfied that the case is one of formal proof only 

[p. 347, cols. 1 & 2.] 

Per Sedaji'ra Aiyar, J, — The power of an Appellate 
Court to take additional evidence under section 428, 
Criminal Procedure Code, should be e.xorcisod against 
an accused person only in very esccptional cases, 
[p. 350, col. 1.] 

Appeal against the order of the Court 
of the Sub- Divisional Isf Class Magistrate, 
Madura Division, in Calendar Case No. 53 
of 1918. 

Petition, praying that for the reasons 
stated therein the High Court will be 
pleased to pass an order directing the 
taking of additional evidence in the said 
Calendar Case No. 53 of 1918, on the 
61e of the Court of the Sab-Divisional let 
Class Magistrate, Madura. 

FACTS appear from the judgment. 

Mr. S. Srinivasa Aiyangar, for the Appel- 
ant. — A complaint cannot be entertained 
without the formal sanction satisfying the 
provisions of section 196, Criminal Procedure 
Code. The proeeontion ought to have proved 
the sanction before the trial. 

[Wallis, C. J. — The matter has already 
been before this Court and decided by it. We 
are not going to allow it to be re opened j 

The point has not been finoPy de- 
oiled: eee Vaiadarajnlu Naidu, In re (I). 

(1) 49 liid. Cas. 602; 42 M. UO; 25 M.L. T. 16; 36 
M. L .7. 64; (19J8) M. W. N. 926; 20 Or. L. J. 18G. 


The sanction as produced was taken 
subject to proof immediately the com- 
plainant was examined. Assuming that 
the telegram was sent by the Government, 
it delegates, instead of issuing a sanation, the 
power of giving sanction to the District 
Magistrate in his discretion. And apart from 
the sending of the telegram there is nothing 
to show that the sanction was given by 
Government (e. g., the Chief Secretary’s 
signature, etc.). The supplemental sanction 
was given on the 30th August 1918, while 
the complaint was instituted on 27th August 
1918, Section 8 of the Indian Fvidenoe Act 
clearly says that there is no presumption 
in favour of the contention for the prosecu- 
tion that the telegrams emanated from the 
Government. 

[Ayling, j. — There must be some proof 
to that effect. ^ 

Yes. In Barindra Kumar Ohose v. Emperor 
( 2 ) it was held that a supplemental 
sanction will cot suffice for offences not 
speoiSed in the sanction as originally 
given. Section 537, Criminal Procedure 
Code, expressly omits oases of sanotion 
under sections 195 and 1S6. The reference to 
the Telegraphic Guide is irregular, as it 
is not a public or other referrable docu- 
ment under the Evidence Act. Section 114 
of the Evidence Act does not apply, for 
until the act is proved to have been done 
there can bo no presumption and no jodioial 
notice: see section 57 of the Act, 

[Sadasiva Aitau, j. — “Madras” is the Code 
word for telegrams. Why can it not be 
taken judicial notice of Pj 

There is nothing in the Act to warrant 
it, for judicial notice is allowed only of 
matters published in the Gazette. 

[Sadasiva Aiyar, J. — Can we not take 
judioial notice of the fact that the Chief 
Secretary usually styles himself so in tele- 
grams ?J. 

[Wallis, C. J. — Can it not be taken as the 
telegraphic ‘style’ of the Madras Govern- 
ment ?] 

The Telegraphic Code is not a public 
donument. 

I Wallis, C. J. — It is issued to the public.] 

But every book issued to the public is 

(2) 7 Iiicl. Cns. 359; 37 C. 467 at p. 487; 11 Cr L. J. 
453; HC. W. N. 1114. 
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not a publio dooument: see seotion 74, 

Evidenoe Aot. 

[Atlinq, J. — Won’t it oome under sea- 

lion 84 ?J 

It would, if published under the authority 
of Cxovernment, but this is only by the 
Director- General of Posts and Telegraphs. 
Nor does seotion 87 of the Evidenoe Aot 
apply* for the seotion relates only to matters of 

publio or general interest. 

fWALLis, C. J. — I think, that we can 
assume that the Code is oorreot.l 

No. Seotion 87 does not apply at all. A 
oertiQed oopy has to be proved. See seotion 

78. 

Mr. Osborne (Publio Proseoutor), for the 
Government. - The objeotion was speoiBcally 
raised in the grounds of the petition ad- 
judicated by this Court; [Varadarajulu 
Naidu, In re (l)j. It was never 
suggested that the telegram did not 
oome from the Government of Madras. The 
Poblio Proseoutor stated on oath that the 
telegram bad emanated from the Govern- 
ment. 

[Wallis, C. J.— Taking it that Madras 
denotes the Government of Madras, the Evi- 
dence Act says that we are not to presume 
that it oame from the Government of 

Madras. 

The Court was satisfied that it so oame 
by the evidence of the Publio Proseoutor. 
And that is suffioient. Subramania Siva 
In re-. Ghtdamba7am Pillaif In re (3). 

[On the 3rd April, the High Court 
decided that Government sanction for the 
prosecution had not been proved. The 
Public Prosecutor thereupon prayed for an 
opportunity of proving the sanction as 
the prosecution bad been lulled into security 
by the objeotion not being taken notice of 
by the Court in the order on the objeotion 
petition,} 

Mr. A. Krishnaswami Aiyar^ for the 
Appellant.— The application is most extra- 
ordinary. 

(1) The sanction is a pre-requisite to the 
commencement of the prosecution and it was 
the duty of the prosecution to have proved 
it before anything else. They had oppor- 
tunities on cur objection, even after the 
arguments, in the lower Court. The question 
was elaborately argued in the criminal revi- 

(S) 1 I«d. Cas. 22 & 36; 32 M. 3; 6 M. L. T. 1 & 16; 
2 Cr. L. J. 108 & 120. 


sion case here and even after that the 
proof could have been adduced. 

(z) This is not a oasa for additional 
evidence. Section 428 of the Criminal 
Procedure Code allows additional evidence to 
be taken only in case the Appellate Court 
finds the evidence on record insufficient to 
enable it to oome to a decision. There 
is no provision enabling the Court to order 
further evidence on further enquiry except 
what is found in section 428. A gap in 
the prosecution evidence is not intended to be 
so filled up. See Empress of India v. Fateh 
(4), which lays down the law clearly. In 
Jeremiah v. Vas (6) the view taken is that 
if the prosecution was misled by the Court, 
a further enquiry may be ordered. There 
is no such allegation here. And even there 
the Court acted upon the affidavit of the 
complainant. 

Mr, Oshorae (Publio Prosecutor), for the 
Government. — Empress of India v. Fateh (4) 
case where the gap in the evidence in proof 
is the of a charge was not allowed to be filled 
up. But here there is no allegation that the 
charge has not bsen proved. The non proof 
of sanction is a mere technical defect: see 
Mohideen Abdvl Kadir v. Emperor (6). 

[Wallis, C. J. — Supposing additional evi* 
dence to be admitted, that will necessarily 
open up the question contended for by the 
other side that you must prove that the 
telegram was sent by the Government, i.fl., 
the whole Government and not any one 
member of it.] 

Mr. Dorai Reoah^ for the Public Prosecutor. 
— We are prepared to prove that the 
telegram was sent by or under the authority 
of "Government” as defined in seotion 17 
of the Indian Penal Code and clause 29 
of section 3 of the General Clauses Act. It all 
depends upon who has the executive portfolio. 

JGDGMENT. 

Wallis, C. J. — in this case the accused 
appeals from a conviction under seotion 
i24A of the Indian Penal Code, and Mr. 
K. Srinivasa Aiyangar who appears for him 
has raised the contention that the convic- 
tion is bad for want of legal proof of the 
sanction required by seotion 196 of the 

(4) 5 A. 217; A. W. N. U882) 227; 3 Iml Dec. 
(n. 8.) 176. 

(5J 12 Ind. Cas. 961; 30 il. 457 at pp. 461, 467, 460; 
(1911) 2 M. W.N. 576; 10 M. L. T. 506;12Cr. L. J. 5S5; 
22 M. L. J. 73. 

(6) 27 M. 238; 2 Weir 408; 1 Cr. L. J. 666. 
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Criminal Prooedure Code in the oaae of 
proeeoations under this seotion. 

The telegrram whioh contains the sane* 
tion on whioh relianae is placed was Bled 
with the^ complaint, and the defence, hav- 
ing obtained a copy, took several objections 
to it, whioh were overruled by the trial 
Magistrate on the 26th September 19l8. On 
the same day the trial began, and the Public 
Preseontor of Madura went into the box as 
the first prosecution witness and deposed to 
receiving a letter marked Exhibit A- 1 from 
the District Magistrate. Madura, enclosing 
a telegram marked Exhibit A. The defence 
objected that the telegram was not proved 
and it was marked Exhibit A for purpose 3 
of identification. In October, while the 
trial was going on, the defence filed a 
revision petition in the High Court against 
the Magistrate’s order and in ground No. 6 
(a) alleged the Magistrate oeght to have held 
that there was no proof of the sending 
of the telegram by the Governor in Council 
or the Local Government. At that time 
the Magistrate had only held that the 
telegram might be marked for purposes of 
identification. Mr. K. Srinivasa Aiyangar 
explains that this ground of objection was 
not pressed before the learned Judges as 
it was still open to the prosecution to 
supply the necessary proof. They did not 
do so. We are told that accused’s Vakil 
in his address to the Court at the close 
of the case again raised this point and 
that it was argued on both sides, but the 
Magistrate’s judgment does not refer to 
this. In these circumstances we proceed to 
deal with it. 

The telegram. Exhibit A, was as follows: 

Ootaoamund State 

22*8-18 to 5, 

Clear line. District Madura. 

Your letter 20th instant. Under section 
1S6, Criminal Procedure Code, Government 
authorize Public Prosecutor prefer com- 
plaint under section 124A, Indian Penal 
Code, against Varadarajula Naidu in respect 
of speech made at Madnra on 18th August. 
Public Prosecutor may act on this 
authority immediately if, after consul- 
tation with him, you are satisfied that this 
is desirablf'. Complaint prepared should be 
submitted at once to Government for issue of 
supplemental sanction. 

Madras.” 


[IM 

The word Madras”, as it appears from 
the oflSoial Telegraphic Guide, and as is 
matter of general knowledge, is the telegra- 
phic name of the Chief Secretary to the 
Government of Madras, and it may be taken 
that the telegram purports to come from the 
Chief Secretary. 

The witness also filed Exhibit A-2 whioh 
he snbseaaently received from the District 
Magistrate. Exhibit A-2 is in the following 
terms:— 

Confidential 
Public Department. 

Extract from G. O. No. 787, dated 30tb 
August 1918. 

Under section 196, Criminal Procedure 
Code, His Excellency the Governor-in 
Council sanctions the prosecution of P, 

^ aradarajulu Naidu for an offence under 
section 121A, Indian Penal Code, in respect 
of a speech entitled the present political 
situation” delivered at Madura on the 18th 
August I9J8. 

(True extract) 

(Sd ) L. Davidson, 

Ag. Chief Secretary.” 
Exhibit A 2 is legal proof under sections 
76 to 78 of the Indian Evidence Act that 
sarotion to pmsfcute the accused was duly 
given by the Government of Madras on 
fhe 30th August 1918, but unfortunately 
that V as after the filing cf the complaint, 
and it has been held in Bctindra Humar 
GAo.se V. Emferor (2), the authority of whioh 
has not been questioned before cs, that a 
sanction given after the filing of a com- 
plaint does not fulfil the requirements of sec- 
tion 196 of the Criminal Procedure Code. 

We have, therefore, to see whether the 
alleged sanction of the 22Dd August con- 
tained in the telegram Exhibit A is duly 
proved. The Evidence Act does not contain 
any special provisions as to telegrams 
purporting to emanate from Government 
and they are governed like other telegrams 
by the provisions of section 88 of the 
Indian Evidence Act, whioh is as fol- 
lows:— 

The Court may presume that a message, 
forwarded from a telegraph office to the 
person to whom such message purports to 
be addressed, corresponds with a message 
delivered for transmission at the office from 
which the message purports to be sent; but 
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the Court shall uot make aoy presumption as 
to the pereoD by whom suoh message was 
delivered for transmiesion." 

We are^ therefore, forbidden by the 
express provisions of the seotion to make 
any presumption as to the persons by 
whom the telegram, Exhibit A, was delivered 
for transmission. That the telegram, Ex* 
hibit A, was despatched from Ootaoamund 
on the 22Dd of August 1918 may be oon* 
sidered proved, but we are forbidden to 
raise any presumption as to the person by 
whom it was sent; and, therefore, we cannot 
hold, in the a bsenoe of proof, that it was sent 
by the authority of the Madras Government. 

In view of our decision that it 
was not proved by whom the telegram 
Exhibit A was sent, the Public Prosecutor 
applied to the Court to take additional 
evidence under seotion 428 of the Code cf 
Criminal Procedure, which requires an Ap- 
pellate Court, if it thinLs additional evidence 
to be necessary, to record its reasons and 
empowers it to take the evidence itself or 
cause it to be taken. The terms of the 
present seotion are perfectly general, and 
are subject only to the oonoi ion that the 
Court should record its reasons— a provi^ 
sion introduced by way of airecdnieTt in 
lSt;7. As recently observed by Lord Read- 
ing, L. C. J., in adnaitting additional evidei ce 
for the prcsecutioD nrder the similar power 
new pcssessed \y the Court of Criminal 
Appeal in England, the jurisdiction must 
always be exetoised with great oaie, Rtx 
v. hchinecn {7), but I cannot agree with the 
cententien that it is irapplicable in a case 
of this kind. It would rot, in my opinion, 
he creditable to the administration of justice, 
cr in accciderce with modern ideas on 
the subject, that a ornviction or a charge 
eich as this, if otherwise sustainable, should 
be upset owing to a misconception on the 
part of the prosecution as to the proper 
mode of proving a statutory requisite not 
affeotirg Ibe merits, a misconception which 
was shared by the trial Magistrate. When 
the Appellate Court has statutory power 
to prevent such a miscarriage by direo>ing 
fresh evidence to be taken cn the point, 
I um unable with great respect to agree 
with the observation of one of the learned 
Judges in Jeremiah y. Vas (5), in so far as 

(7) (19171 2K.B. J08{ 86 L. J. K. B. 77;^; 117 L. 
T. 160; 81 J. P. 152. 


they question the propriety of taking action 
under section 428 in such a case to supply 
a defect in formal proof. The learned 
Judges before whom the case first came 
differed in opinion as to the scope of the 
section and the decision of Mr. Justice 
Benson, to whom the case was referred, 
proceeded entirely on facts peculiar to 
that case. But before allowing the prose- 
cution to tender additional evidence in this 
case we ought, 1 think, to be satisfied 
that the case is one of formal proof only. 
The sanction communicated in the telegram 
Exhibit A must, in nrder to satisfy the 
section, have been the act of the Local 
Government, and not of a sirgle member 
of such Government. 

We have row elicited in Court that this 
is not the case for the prosecution and in 
these circumstances we must decline to order 
frenh evidence to be taken. 

We are, therefore, constrained to allow 
the appeal, set aside the conviction and 
sentence and discharge the aoou8ed*8 bail 
bond on the ground that the requisite 
sanction has not been proved. X do so with 
great reluctance, as the point in no way 
affects the merits of the case but the law 
leaves us no alternative. 

Ayling, J.— I agree, 

S^dasiva AjViiR, J — After we had pro- 
nounced our order answering in the negative 
the question whether there was legal proof 
that the Governor in Council, that is, the 
Local Government, had sanctioned the com- 
plaint (the existence of which sanction 
was the indispensable foundation on which 
the validity of the whole prosecution rest- 
ed). Mr. Osborne made an oral applica- 
tion to us requesting us to exercise our 
powers as sn Appellate Court under section 
428, Criminal Procedure Code, to take “ad- 
ditional evidence” in proof of the genuine- 
ness of the telegram which had been marked 
Exhibit A by the Magistrate only ' for the 
purpose of identi6oation.” 

Seotion 428 fays (omitting words unneces- 
sary for our purpope): “The Appellate 
Court, (.>) if it thinks additional evidence 
to be neoesEary. shall record its reasons 
and (o' may fake such evidence itself.” 

When the learned Public Prosecutor asked 
ns to exercise our indubitable power under 
the above section in favour of the prose- 
cution, I expected that he would make his 
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application in writing setting forth his 
reasons, because the law required the Ap* 
pellate Court to record its own reasons 
before taking what the Legislature evidently 
considered as the exceptional course of al* 
lowing additional evidence to be adduced 
in appeal. If I remember aright, it was 
even suggested to him that though we 
beard his oral application be was expected 
to file a written application in the course 
of the day. No such written application 
was, however, filed yesterday. The failure 
on the part of the prosecution to establish 
by evidence the very foundation of their 
case, notwithstanding that the existence of 
that foundation was denied even during the 
course of the examination of the very 
first witness for the prosecution (namely, 
Mr. C. Krishna Nair) who produced Ex- 
hibit A on the 26th September 1918, not- 
withstanding that that alleged foundation 
was again disputed in October 1918 (see 
ground No. 6 (a) of the revision petition) in 
the revision case in this Court and not- 
withstanding that the defence insisted on 
that fundamental defect in the prosecution 
case during the final arguments before the 
trial Magistrate, this glaring failure is, 
to say the least, extraordinary. The 
only explanation given by the learned 
Public Prosecutor was that the prosecution 
erroneously thought that there was nothing 
in the objection (as to want of legal 
proof of the sanction required by section 
196) as it was not argued during the bear- 
ing of the revision petition in this Court. 

I regret to state that this explanation is 
to my mind unsatisfactory. 

Then it was argued that there could be 
no reasonable doubt from the common 
sense point of view that Exhibit A repre- 
sented a real sanction given by the Gover- 
nor in Council, ihat evidence of a conclusive 
character to prove its character as a real 
sanction was and i.s easily available, that 
to refuse to allow that evidence to be pro- 
duced in appeal would lead to the failure 
of the prosecution on a mere technicality 
and that beoau.se even if the present pro 
eeoution fails on this technicality, a new 
prosecution could and would be laauched 
at once on the undoubtedly genuine sanc- 
tion. that it would tend to the convenience 
of l)otli .sides, to the saving of expense 
to botli side.s and to economy of time of 


[i9id 

Courts if the additional evidence is allowed 
to be let in. 

As regards the first point, there would 
have been greater foroe in it if Exhibit 
A-2 had referred to the existence of a 
previous sanction like that stated in Ex- 
hibit A and if the trial Magistrate had not 
altogether ignored the objection to the want 

of legil proof of the requisite sanation in 
bis judgment. 

As regards the second argnment, the 
tendency cf my mind (if I may be permit- 
ted to say so) is against allowing mere 
technicalities to stand in the way of a deci- 
sion on the merits, if it could be reason- 
ably helped. But in a matter of disoration, 
it has been almost an invariable rule with 
Courts not to exercise it against the accused 
in favour of the prosecution unless in 
exceptional oa-es or where the merits are 
clearly against the accused. ^.Por example 
unsuccessful complainants are very rarely 
allowed to apply in revision against orders 
of discharge or aoqnittal thongb our power 
to interfere oannit be doubted, } As we have 
not beard the appeil yet on the merits, we 
cannot at this stage say that on the ground 
of not allowing a clearly or confessedly 
guilty man to escape, we should exercise 
our discretion in favour of the prosecution. 
In facf, in a case involving the consideration 
of a very difficult question as to the scope 
of the obscure explanation to section 124 A 
it is almost impossible to hold any definite 
view as to the prima facie guiltiness of the 
appsllant at this stage or whether his 
guilt is grave enough to justify the view 
that it is desirable tj allow additional evi- 
dence in order not to allow an offence of a 
grave and clear character to go anpanished. 

As regards the oonvenience of all parties 
and the saving of expense and time to both 
sides, the appallant’a Vakil Mr. A. Krishna- 
swami Aiyar refused to see the benefit of 
the course proposed so far as bis client 
is concerned. Further, it is only if we could 
be reasonably sure that, on the failure of 
the present prosecution, the Governor in 
Council would at once lannch a fresh pro- 
secution that the alleged conveniences and 
savings of time and money would accrue 
tlirough the cure of the defect in the pre- 
sent prosecution by the reception of additional 
evidence. There is nothing on the re- 
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cord to show that the Governor in Counoil 
may not drop the matter altogether on 
failure of this proseoation on the teohnioal 
ground (of want of proof of the alleged 
sanction of the 22Dd August 1918). It has 
to be remembered that the offence under 
section 124A occurring in Chapter VI is 
an offence against the State. Further, the 
body of the section is supplemented by three 
explanations of which the second and third 
are more in the nature of exceptions than 
explanations. The question whether a par- 
ticular passage alleged to offend against the 
provisions of the body of section 124iA is 
or is not saved by one or other or both of 
those explanations 2 and 3 is almost always 
a contested matter and frequently one of 
great dubiety. That the gravity of the 
offence varies according to the time, the 
place and the oiroumstanoes in which the 
words were spoken or written is clear from 
the convicting Court having the discretion 
to impose sentences ranging from a mere 6oe 
to transportation for life. '■ See Queen^ E mpress 
V. Ramckandra Earayan (8) as to severe sen- 
tences being reserved for violently seditions 
writings in times of public disturbance. J 
Liberty of free expression of the discontents 
and the disapprobation of tbe acts and policies 
of Government with a view to obtain desir- 
able alterations and the ameliorations is a 
fundamental constitutional right recognis- 
ed by the British Government. Whether 
such expression passes the prescribed bounds 
and becomes a danger to the stability of 
the State, and whether even when it had 
passed reasonable limits, it is desirable on 
grounds of State policy to launch a prose- 
cution are questions which the Goveroor 
in Council has deeply and anxiously to con- 
sider before sanctioning a prosecution and 
the like considerations apply in the case 
of proseoation once launched. Hence, such 
oases are concerned not merely with the 
guilt or innocence of the accused person 
and are not, therefore, governed to the same 
extent as other oases by the consideration 
that a presumably guilty party should not 
be allowed to escape from justice on mere 
technicalities. As Jenkins, C. J., said in 
Barindra Kumar Qhosi v. Emperor (2) *‘the 
policy of this safeguard” (that is to safe- 
guard of a sanction under section 196 by 

(3) 22 B. 152 (F. B.)i 11 lad. Dec. (n. a.) 693. 


the highest executive authority, the Gover- 
nor in Conroil) 'is manifest; the mainten- 
ance of this control is of the highest import- 
ance; and it is beyond the competence of 
the Local Government to delegate to any 
other body or person this controlling power 
and the discretion it implies. The question 
whether action should be taken under Chap- 
ter VI is more than a matter of law; 
considerations of policy arise and these can 
only be determined by the authorities 
specially designated in the seoUon.” “it 
would, I think, be opposed io the true 
intendment of section 196 for the Local 
Government to abandon to” (its legal 
and other advisers) and I might add, even 
to the Court “the discretion and respnnai- 
bility that properly belongs to itself, and I 
should hesitate to take a view of this 
section that might permit the Government to 
entrust to the zeal of an Advocate or of those 
by whom he may be instructed the determi- 
nation of the serious questions involved,” 

I think that the important considerations of 
policy referred to in the above weighty 

only to the desira- 
bility or otherwise of initiating a proaeou. 
tion under Chapter \l but also to the 
question whether it is desirable to launch 
a fresh prosecution if the Orst prosecution 
fails or IS likely to fail on account of 
technical defects. Such questions are 
intended by the Legislature to be left 
to the sole determination and discretion 
of the Governor in Council. We cannot 
safely assume that the reasons of State 

Exhibit 

A 2 still continue in the opinion of the 
Governor m Counoil; that therefore they 
are sure to launch a fresh prosecution 
If this fails, and that, therefore, there 
would be leas waste of time if the funda- 
mental defect in this prosecution is allowed 
to he remedied by additioDal evideuce. 
The above oonaiderations, in my opinion, 
distinguish this class of cases, to which 

sestion 186, Criminal Procedure Code. applie.g 

from other similar oases where failure of 
justice for_ want of eanoh’on under section 
195, Criminal Procedure Code, is prevented 
by the application of section 537, Criminal 
Procedure Code. I think that the intention 
of the Legislature to give unfettered dis- 
cretion to the Governor in Council in the 
matter of the desirability of creating public 
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eAoitement by lauDohing proseoatioos for 
offonces under Chapter Vi is likely to be 
rather farthered by throwing out this ease 
on the record aa it standii, leaving it to 
the Goveroment to fully consider the present 
conditions and if they consider it still 
desirable to do so, to initiate a fresh case 
against the appellant than to act on the learned 
Public Prosecutor’s application to take 
additional evidence in this case itself. 

Even assuming that the above distino* 
tion is not sound, is it desirable to set 
up the precedent of permitting an Appellate 
Court to take additional evidence, not 
because the Appellate Court feels a reason* 
able doubt whether, on the evidence as it 
stands, the oonvictioni^ justifiad, but because, 
after being convinced that the prosecution 
fails on the evidence on record, it considers 
that the negligence of the prosecution 
might be excusedi^ I do not deny the 
power of the Appellate Court to do so 
under section 428, Criminal Procedure Code, 
but I am clearly of opinion that it should 
be exercised against the accused only in 
very exceptional oases. Sitting with ^^apier, 
J., to try a criminal appeal recently 1 felt 
a doubt whether the medical evidence of a 
subordinate Medical Clfiser was sufficient 
to arrive at the conclusion that the injuries 
to rib bones found on a buried anl 
disinterred corpse had been caused by ante 
mortem violence. We had, therefore, the 
additional evidence of a higher Medical 
Officer taken who supported the evidence of 
his subordinate, and we then arrived at a 
decision satisfaotcrylto both our minds and 
confirmed the conviction for murder. But 
the present is not a case where there is 
evidence which, if reliable, proves a relevant 
fact but the Appellate Court feels a doubt 
on the point and thinks that additional 
evidence might throw fresh light which 
would enable it to arrive at a definite and 
satisfactory oonciusion. In Empress of India v. 
Fateh (4) Mr. Justice Mabmood says; “When 

that Court” (Sessions Court) 

“takes all the evideiooe produced by the pro- 
secution and that evidence fails to sustain 
the charge, this Court” (that is, the High 
Court) “will not, except in very exceptional 
oiroumstances, direct that additional evidenoo 
should be taken. The powers conferred 
by section ‘282, Criminal Procedure Code 
(of 1872), are not, in my opinion, intended 


to be exercised in cases like the present, 
in which the proseontion having had ample 
opportunities to produce evidence have done 
80 and that entire evidence falls short of 
sustainiog the charge.” In Jeremiah v. Vas 
(5) Sundara Aiyar, J., at page 467* says: *At 
any rate, it (section a 28) does not appear to 
be applicable where the proseoation having 
had ample opportanities to produce evidence 
has failed to do so.” When that case 
went before Benson, J., owing to a difference 
of opinion between Sundara Aiyar and 
Phillips, JJ., that learned Judge did not 
dissent from the above enuaciation of the 
Uw but on the affidavit of the oompUinant’s 
Counsel in the Magistrate’s Court and * the 
report of the Magistrate” held it to be 
clearly established “that the proseoation 
was prepared to edducs evidence of the 
publication of the libel, but that when Counsel 
proceeded to adduoe bis evidancd the 
Magistrate intervened aud stated that it 

was unnecessary.” Thus Benson, J., differed 
from Sundara Aiyar, J., on the question 
whether the prosecution had * bad ample 
oppoi tunities of adducing evidence” and yet 
had “failed to do so,” and so he felt himself 
justiBed in calling for additional evidence. 

There is no affidavit Bled in the present 
case to the effect that the prosecution, 
while prepared to adduoe evidence, were 
not given opportunities to adduce it 
as I have said already, the learned Public 
Prosecutor was not even prepared to slate 
in a written application the grounds on 
which he desired indulgence for the pro- 
secution and (if I understood him aright) 
was nob prepared to say deBnitely which 
witness or witnesses he was going to 
examine and whether the additional evidence 
related only to the fact that the message de- 
livered at the Ooty Telegraph Office traps* 
mitted from Ooty and oorreaponding with 
Exhibit A was signed by the Chief Secretary 
or also to the queetions whether the li^oM 
Government in this case, (that is, the 
persona authoriEed by law to administer 
the Executive Government of the Madras 
Pre.sidanay aa deBnad in clause 29, seoti^ 
3, of the General Clauses Act) aanotionw 
the prosecution or one member alone of the 
Government gave the sanction taking 
himself the sole responsibility of the Looa 
Government. (I do not to exprfljg 

■ Pago'o f 8GM , Sd . 
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any opiaion at thig stage whether auoh a 
deoision by a single member under depart- 
mental rales would, in the eye of the law, 
ba treated as the aot of tbeLooal Oovernment> 
bat it has to be noted that the defence 
took^^ tho objeotion at the earliest stage that 
an individual member or members’* of the 
Local Government cannot exercise the 
power under section 196 in the name 
of the Government ) After I had written 
this opinion, I 6od that at the last 
moment a written application was filed by 
the prosecution, praying for the taking 
of additional evidence, but it gives no 
farther definite information and therefore 
does not materially affect the cogency, to 
my mind, cf the reasons I have attempted 
to make clear. The statemeots made by 
Mr. Dorai Rajah in onswer to my Lord's 
questions in no way tended to the further 
elooidalion of the exact scope of the ad- 
ditinnal, evidence. The discretion to be 
exercised by the Appellate Court in 
taking additional evidence is not an arbitrary 

provision 

that It shall record its reasons.” Surely 
it should not be exercised especially against 
the aoouaed in a criminal case where, 
under similar oiroumstanoes, the Court of 
Appeal hearing a civil appeal would not 
admit additional evidence on appeal 

27, of the Code 
A i?l Procedure (which also directs the 
Appellate Court to record its reasons before 
admitting additional evidence). In Arasappa 
Filial V. Alanika MttdaUar (9) and Satis 

thandra Bose V. Takurdas Mandal ilO) it was 

held that where no evidence or insufficient 
evidence had been adduced on a relevant 
point m the Court of first instance by a 

opportunity to 
adduce all his evidence, an Appellate Court 
ought not m appeal to allow his application 
to adduce farther evidence on that point. 

i}or the above reasons 1 oonour with 
my Lord in allowing the appeal. 

M. 0. p. 

Appeal allowed, 

(10} 39 lad. Cas. 886; 26 C. L. J. 473. 
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ALLAHABAD HIGH COURT. 

Ckiuinal ReViSIom dlS on li^lS. 
iSeptember 2, 1916. 

Present', — Mr. Justice Tudball. 

NARAlN DaS and another— Applicants 

versus 

HMPliROR — Opposite Pakt?, 

Peiud Code Act XLV of IbljO), s. 448 — Houses 

trespass — Building not xn possession of compUiiiuint 

Intention to annotj or iHsult^ahsence of. 

Complainant started a school in a building erected 
by public &ubscri}>tion On another school being 
started his pupils all left him and he closed down 
and went aivay. In liis absence the accused took 
possession of the building on behalf of the riiral 
school and started to hold certain classes in it; 

Held, (IJ that the complainant was not the owner, 
of the building nor had it been entrusted to him) 
and that it was impossible to say that tJic accused 
intended to insiilr. or annoy him; [p. 352, col. I.] 

(2) that, therefore, the accused were not guiby of 
an offence under section 4W of the 1‘onal Code To 
352, col. l.J ‘ ^ ■ 

Criminal revision from an order of the 
Magistrate, first (olass} of Garhwal. 

Mr. Satya Chandra iHiikerji^ for the Appli- 
oants. 

Mr. R, Alalcoinson (Assistant Covernment 
Advocate), for the Crown, 

JUDGMENT. — The applioants have been 
convicted of criminal trespass under section 
443 of the Indian Penal Code, and have 
besn senteuoed to fines of Rs. 10 and 
Rs. 20, respectively. The Magistrate has 
written a long and detailed judgment in 
which he has fet out the facta very 
clearly. The school building, which is the 
subject-matter of the dispute, was clearly 
not the property of the complainant in the 
case. It was built by public subscription and 
he started a school in it with the assistance of 
certain persons whom he subsequently refused 
to allow to interfere with bis management of 
the school. On another school being 
started his pupils all left him and he closed 
down. He went away and in his absence 
the applicants and certain others took 
possession of the main building on behalf 
of the other school, which is also a public 
institution, and started to hold certain 
classes in it. The complainant returned 
and put a look upon the building which 
the opposite party at once removed. On 
these facts the Magistrate has' held 
that the applicants have committed criminal 
trespass in that they entered upon the 
property with the intention of annoying 
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the oomplainant. It is quite olear that 
there was co suoh iDtentiou in their minds 
at all. The intention with which they 
entered upon the property bad nothing to 
do with the annoying"of the oomplainant, 
and it is also very doubtful whether he 
was in possession of the building at the 
time when the entry was made. It was 
not his building nor had it been entrusted 
to him. He had closed the school and 
had gone away, and it is impossible 
to say that the applicants entered upon 
the building in order to insult or annoy 
him. On the facts found the applicants 
ought to have been acquitted. I allow the 
application and set aside tbe convictions 
and sentences. The fines, if paid, will be 
refunded. 

Application allowed. 


PATNA HIGH COURT. 

Criminal Revisions Nos. 44 and 101 of 1919. 

April 29. 1919. 

Mr. Justice Atkinson 
and Mr. Justice Coutts. 

TRILOCHAN DAS and another 

— Petitioners 
versus 

JOGUSHWAR das and 
OTHERS — Opposite Party. 

Cviminal Proccihire Code (Act V of lg5)8J, 14S, 

14.(3 — Pfoceeditvjt^ under i, 14.",, nhclher coji be struck 
oil — Procedure. 

Whore proccodiiigs umlcr ^ctiou 14.‘5 of the 
Criminal Fruoodiirc Code havAoiico been started, 
the Magistrate has no jnrisdwtion to strike them 
off. Ue must pass uu order either under section 146 
or under section 146 of the Code. 

Criminal revision against tbe order of the 
Deputy Magistrate, Siugbhum, dated the 12th 
December 1918. 

Mr. S. N. Bosct for the Petitioners. 

Mr. A. K, Uatj, for tbe Opposite Party. 

JUDGMENT. 

CouTTs, J. — This application arises out 
of a proceeding under section 145 of tbe 
Criminal Procedure Code. Proceedings were 
started on the 22nd November on a Police 
report and the Sub-Inspector of Bahragora 
was directed to attach the crop on the land, 
to reap it when ripe, and *to secure it 
until further orders were passed. The date 
fixed for hearing waetheOthof December. 
Both parties on tbe 9th of December 


applied for time, and time was allowed until 
the 12th of December. On the 12th Daoember 
the first party alone was present and prayed 
for time. On this tbe order of tbe Magistrate 
was proceeding struck off. Crop to re- 
main in the Sub-Inspector’s custody till 
orders in respect of it are passed by competent 
Civil Court.” The next order of the 
Magistrate is dated tbe 19th Deoembaron 
which date the second party filed a pstiliou, 
praying for release of tbe attached crops. 
The petition was not disposed of on that 
date, the order of the Magistrate was that 
this would be done when be knew what 
the value of tbe attached crop was and when 
the second party desposited the money in 
case of proof afterwards that he was not 
entitled to tbe crops. He directed tbe 
Sub Inspector to report on the 3rd January, 
On tbe 3rd January the first party prayed 
that the crops might be made over to him. 
Finally, on the 27tb January, tbe 1st party 
appeared, and tbe Magistrate after look- 
ing at Settlement papers ordered the crops 
to be made over to tbe 1st party. Against 
the order of tbe 12th December and all 
subsequent orders applications have been 
filed that they should be set aside on tbe 
ground' that they are illegal and have 
been passed without jurisdiction. 

It appears to us perfectly clear that 
after the proceeding had been struck off and 
there were no proceedings before tbe 
Magistrate, he acted entirely without jurisdic- 
tion in passing orders with regard to crops 
which were not then tbe subject-matter 
of any proceeding. In addition to this, 
however, his order directing the proceeding 
to be struck off was aho without jurisdiction. 
The proceeding was under section 145 and 
it was open to the Magistrate to pass orders 
either under section 145 or under section 146. 
He certainly did not pass an order under 
section 146, and it does not appear that he has 
passed an order under section 145. The whole 
of the orders from and including the order 
passed on the 12th December are without 
jurisdictioD, and should, in my opinion, be 
set aside, with a direction that the Magis* 
trate should take up tbe proceeding from 
the point at whioh they were before the 
12th December and proceed with them m 
accordance with law. 

Atkinson, J.- I agree. 


OrJers set aside, 
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KBIUJf BHIUSI V. OHUMILAL AMBilDAS. 

BOMBAY HIGH COURT. 

Sbcond OiViL Apprals Nos. 1033 ok 1915 and 

323 OP 1916. 

November 19, 1918. 

PfflAen/: — Sir Basil Soott, Kt., Chief Jastioe, 

and Mr. Jastioe Shah. 

KHLMJI BHIMSl — D spandint — Appellant 

versus 

CHUNILAL AMBAIDAS — Plaintiff — 

Respondent 

AND 

CHUNILAL AMBAIDAS — Plaintiff — 

Appellant 

versus 

GOVINDJl KBIMJI — Defendant — 

Respondent. 

iimda /kiw — Uamdupat, of, applicabiltii/ of — 

Capitalisation of interest — Interest e.rxeediitg p/indpal, 
whether can be recovered. 

Where in a suit to recover a sum of money, the 
amount it is sought to recover is, for the most part, 
made up of interest which largely exceeds the 
principal, and there is an agreement in writing 
whereby the debtor agrees to pay interest upon 
interest, there is nothing to prevent the Court from 
awarding the full sum claimed, both as a matter of 
natural inference from the agreement and as a 
matter of Hindu Law. [p 354, col. 2,] 

Per Shah, /.—Tho rule of dafndup.jf requires that 
the interest in the course of one transaction shall 
not exceed the principal. But it does not prevent an 
agreement between the debtor and the creditor to 
oapitalivse interest at a stage when the interest docs 
not exceed the principal. All the Smriti writers and 
the commentators are agreed that there must be an 
agreement between the debtor and the creditor to 
capitali/jo interest in order to justify the calculation 
of interest in future on the sum made up of the 
principal and the interest thus agreed to be capita* 
lized. [p. 354, col. 2; p 355, col. 1.] 

Seooad appeals from tbe deoision of the 
Distriot Jadge, Khandesh, in Appeal No. 242 
of 1914, modifying tbe decree passed by 
the Joint Subordinate Judge, Dbulia, iu Civil 
Suit No. 293 of 1912. 

Mr. D. 0. Virkar, for the Plaintiff* Appel- 
lant. 

Mr. Q. S. RaOt for the Defendant-Respond- 
ent. 

JUDGMENT. 

Scott, 0. J.— tn Appeal No. 1033 of 1915 
it is agreed between the parties that there 
is a mistake in the figure mentioned in 
the Distriot Judge’s judgment, and that 

983,” should read 938” and it may be taken 
that tbe judgment is inaocurate in that 
respeot. Whether the judgment should stand 
in its amended form is a question wbioh 
has to be decided in the other appeal, No. 
323 of 1916. Chunilal brings this suit 

^3 


against Natbu Shivji. Ambaidas, the father 
of Chunilal, and Natbu Shivji were partners 
in equal shares in a cotton business. The 
partnership was dissolved on the 3rd of 
November 1899, the business having resulted 
in a loss. On the 24th September 1900 
Natbu Shivji admitted by an acknowledgment 
in the accounts that he was indebted to 
Ambaidas in tbe sum of Rs. 1,022-12-0. The 
acknowledgment runs as follows : — '*Cotton 
was pressed into bales in partnership between 
you and me. Therein a loss was sustained. 
As to the amount of loss falling to my share 
an account in respect thereof was made and 
Rs. 1,022-12*0 were found due as up to this 
day.” On tbe 22nd September 1903, just 
before tbe expiry of three years from 
the date of the last acknowledgment in 
account, a fresh acknowledgment was signed 
by Natbu Shivjt stating that an account 
in respect of the previons Khata was made 
and a balance of Rs. 1,033*10*0 was found 
due. Before the expiry of three years 
from that date, another acknowledgment 
was signed by Nathu Shivji stating that an 
account in re.speot of previous Kbata was made 
and Rs. 1,694 ware found due, and a little 
less than three years later a further acknow- 
ledgment was signed by Nathu Shivji 
stating that an account in respeot of tbe 
previous Khata was made and Rs. 2,071 
were found due. Rs. 2,071 together wic-h 
interest from the date of the acknowledgment, 
namely, I9tb of September 1909, until the 
date of suit amount to Rs. 2,600. For that 
sum the plaintiff has instituted this suit. 

Tbe learned trial Judge passed a decree 
for the amount claimed with costs and 
interest on Rs. 2,600 at 6 per cent, from 
the date of suit to payment. 

On^appeal to the Distriot Judge tbe 
decree was modified by the reduction of 
the decretal sum from Ra. 2,600 to 
Rs. 1,877-10*6, the reason being that the 
learned Judge was of opinion that the rule of 
damdupat applied and prevented the recovery 
of any more than the last '.mentioned sum, 
thereby differing from tbe conclusion arrived 
at by tbe learned trial Judge. The decision 
appears to have been based upon the pen- 
ultimate paragraph iu the case of Shankar 
V. Mukta (i), in which it was said “how 
much of this is due for principal and 
how much for interest is a matter of oaloula* 

(1) 22 B, 513 at p, 520; 11 Iml, Dec. (s. s.) 923. 
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tioD, bat the interest recoverable by enit is 
limited by the amoaot of prinoipal originally 
advanoed.’’ There was in that ease no 
disoaseion of the texts in Hindu Law bearing 
upon tbe rule of damdupatt and the deotsion 
is expressed to be based upon an an- 
reported case of ifo/tlal v. SAttram, 
Seoond Appeal No. 43 of 1894. In a later 
oaee in this Court, Su’talal v. Bapu (2), 
the texts relating to damdupai in the matter 
of loans were fally oonsidered in the judg- 
ment of Sir Lawrence Jenkine^and tbe Conrt 
was of opinion that in the ease of a bond 
where there was an express agreement for 
payment of interest, whiob involved in effect 
an agreement for payment of interest on 
capitalized interest exceeding the original 
prinoipal, tb<»re was nothing to prevent 
a decree for a larger sum than the prinoipal 
originally advanced. 

In the present case we are dealing with 
mercantile acoounte which are ordinarily made 
up from year to year with yearly rests for 
interest calculated at the time of Divtali. But 
owing to tbe business having ceased to be a 
going concern, presumably tbe practice of 
yearly rests was not followed from tbe date of 
first adjustment referred to, but rests were 
taken at intervals of three years at the 
times when acknowledgments were required to 
prevent tbe operation of the law of limitation. 

In the present case we have bad the 
advantage of an argument on behalf of 
tbe respondent from Dewan Bahadur Rao, 
in which be attempted to meet tbe case 
made upon tbe Hindu Law texts relied 
upon by tbe learned trial Judge and 
adverted to in tbe jodgment of tbe Court 
in Sukalal v. Bapu (2). His argument 
resolves itself into this: that there is 
nothing in tbe texts which would prevent 
an agreement amounting to a new trans* 
action between the parties, the debtor and 
the creditor, for payment of a larger Pom 
than double the amount of principal, pro- 
vided tbe agreement was clearly proved; 
that by reason of certain expressions in 
texts of Brihaspati and Manu that proof 
could only be by a document in writing, 
and that the acknowledgments signed in 
the books in tbe present case could not 
be held to be writings eatisfying the 
necessities of the rule, because in Shankar 

(2) 24 B.aoSj 2 Bom. L R. 18} 12 Ind. Doc. (n. 8.) 
738. 


V. Mukta (1) it has been held that a 
signed Buzukbata oanbot. in the Bombiy 
Courts, be taken as anything . more than 
an acknowledgment of liability for the 
purpose of saving litnitation, and does not 
give rise in itself to a fresh cause of 
action, and, therefore, that the Ruzukbatas 
cannot be taken to amount to a fresh 
agreement such as was contemplated by the 
Hindu Smriti writers. It anpeara to me, 
however, that the decision in Shankar v. 
MuUa (1) must be taken subject to a 
recognised mercantile usage, that interest 
can be capitalized between Hindus at tbe end 
of each year, and a forh’ort no objection 
can bs taken to tbe capitalization at tbe end 
of every three years in relation to rnsrcantile 
account^, where the yearly settlement of 
accounts has ceased owing to tbe ceasing of 
tbe business. 

As regards tbe reqairementa of proof 
under tbe Hindu Law, if that can be 
considered as part of tbe substantive Hindu 
Law, and not now rendered obsolete by 
the rules of proosdure in Augl^-Iudian 
Courts, it is to be observed that tbe trans- 
lators of tbe text of Mann relied npon by 
Dawan Bahadur Rao are by no means 
unanimous in agreeing that Manu thought 
a writing to be necessary, and that out 
of several Hindu Law texts which have 
been referred to, Brihaspati is apparently 
the only one in whiob the necessity for 
a writing is clearly mentioned. We have 
in each of Ruzukhatas a written dosument 
in which there is the clearest implication 
that the party liable agrees to pay interest 
npon interest, because the sum mentioned 
in each of the three last Rnzokhataa is 
only arrived at by oaloulatiug interest 
upon interest, and that is the sum which 
is acknowledged to be due. It, therefore, 
appears to me that both as a ma^r of 
natural iofereuce from the documents and 
as a matter of Hindu Law there is nothing 
to prevent the Court from awarding the 
full Bum claimed, and that, therefore, the 
judgment of the District Judge shonld be set 
aside and that of the trial Judge restored in 
its entirety with costs throughout npon the 
respondent. 

Shah, J. — I agree. I desire to add with 
reference to the rale of daTTtdupnf that it 
requires that the interest in the oourte 

of one transactioa eball not exceed the 
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prinoipal. Bat It does Dot prevent an 
agreement between the debtor and the oreditor 
to capitalize interest at a stag^e when the 
interest does not exceed the priuotpal. 
All the Smriti writers and the commentators 
are agreed that there mast be an agreement 
between the debtor and the oreditor to 
capitalize interest in order to jastify the 
oaloalation of interest in fntare on the 
earn made ap of the principal and the 
interest thus agreed to be capitalized. The 
qdestion whether that agreement should be 
in writing or not is one npon which the 
Smriti writers are not nnanimoas. Bat in 
my opinion in the present case whatever 
agreement there is between the parties is 
in writing, and, therefore, the difference on 
that point between the Smriti writers is 
not a matter of any practical importance 
in the present case. The qnestion really is 
whether the aolinowledgments passed by 
the debtor from time to time afford a fair 
basis for tbe inferecos that the debtor 
agreed to oapitarze tbe interest. On that 
point, having regard to tbe foar aokoowledg' 
ments paseed by tbe debtor, it is clear 
that he agreed to capital'za interest at tbe 
intervals at which he passed those 
acknowledgments. In this respect tbe 
present case is really different from tbe 
case of Shankar v. Mukta (1). The tranaao* 
tioD here is one between two merohants; 
and there is no reason to suppose that 
when the debtor acknowledged tbe particular 
amount to be due on calculating the interest 
not only on tbe original principal, but on 
the prinoipal plus tbe interest which was 
acknowledged on a previous occasion, he 
meant anything but an agreement on bis 
part to treat the sum thus agreed to be 
due as principal for the oaloalation of 
interest in future. Wnetber such an 
acknowledgment can form the basis of an 
action or not is not tbe question in tbe 
present suit, and it may be that in tbe 
case of Shankar v. Mukta (1) there was not 
sufficient * basis for an inference as to the 
agreement betvveen tbe debtor and the 
oreditor for the capitalization of interest. 
But in the present case it seems to me that 
the trial Court was right in inferring 
such an agreement, and the passing of 
tbe acknowledgments by the debtor seems to 
me to be oonsistent only with that inference. 

Decree set aside, 


LOV7BR BURMA CHIEF COURT. 
Civil Miscellaneods Appeal No. 119 op 1917. 

August 20, 1918. 

Presenf: — Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Ormond. 
ABDUL RAHMAN alias hUN MAUNG — 

Appellant 

tersus 

MAUNG MIN — Respondent. 

Probate and Administration Act (V oj 1880* 60 

Letters of Administration, revocation of — Applicant, 
right of, to share in estate, barred, effect of. 

Where in an administration suit it is found that 
the plaintiff’s claim against the administrator for a 
share in the estate is barred by limitation, the 
determination of that issue is res judicata as regards 
an application by the samo plaintiff for a revocation 
of the grant of administration, [p. 366, col. 1.] 

If an applicant has no right to claim his share of 
an estate from the administrator, he has no interest 
which would support an application for the revo. 
cation of the grant of Letters of Administration, 
[p, 356, col. 1.] 

Mr, R. iV, Bur,orie3, for the Appellant. 

Mr. Ba Dun, for the Respondent. 

JUDGMENT. — The appellant applied to 
the District Court for revocation of the 
grant of Leti^ers of Administration to bis 
maternal uncle, the respondent, in respect of 
tbe estate of appellant’s father who died in 
June lb02. Letters were granted to the 
respondent in August 1902. The respond- 
ent filed his account as administrator in 

1914 at the instance of tlfe present appellant. 
In May 1915 the present appellant sued for 
the administration of the estate, the present 

respondent being one of the defendants 
in that suit. It was dismissed in August 

1915 on the ground that the claim fora 
share in the estate was barred by limita- 
tion under Article 123. Indian Limitation 
Act. and the Divisional Court on appeal up. 
held that decision. Then in April 1916 the 
appellant filed (he present application. 
Two issues were framed: U) Was the 
present application res judicata by reason of 
the decision in the suit for administration? 
and (2) Was the grant of Letters of Ad- 
ministration obtained fraudulently by the 
respondent? Only documentary evidence was 
put in before the District Judge. He found 
that the present application was not barred 
by reason of the administration suit and 
that tbe present appellant had not only failed 
to prove that the grant had been obtain- 
ed fraudulently bat that he was a oonsent - 
inif party and tacitly accepted the aocomUd 
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rendered by the respondent; and tbe ap' 
plication was dismissed. Tbe appellant 
in his application not only relied upon 
tbe allegation that tbe grant bad been 
originally obtained by fraud, bnt be asked 
for the revocation of the grant on the 
gronnd of snbsequent fraud on tbe part of 
the administrator in respect of tbe accounts 
rendered by him. But no issue was framed 
on the allegations of subsequent fraud. 

Under tbe 5th Explanation to section 50 
of the Probate and Administration Act, the 
exhibition by an administrator of an ao* 
count which is untrue in a material respect 
is **just cause” for the revocation of the 
grant. If the appellant’s right to bring 
this application was not, in our opinion, 
clearly barred by limitation, ^e should 
send the case back to the District Court 
to frame the necessary issue as regards the 
allegations of subsequent fraud in the 
inventory or account and to try that issue. 
But as it wae held in tbe suit for ad- 
ministration between these parties that 
the appellant’s claim for a share in the 
estate was barred by limitation under Article 
123, the determination of that issue is 
rea judicati as regards the present applica- 
tion. No period of limitation is expressly 
provided for an application to revoke the 
grant of Letters of Administration; but it 
is clear that if the applicant has no right 
to claim his share of the estate from the 
administrator, he has no interest which 
wonld support an application for the revoca- 
tion of the grant of Letters of Ad- 
ministration. The question was not raised 
in the lower Court, but it is a matter that 
appears on the face of tli^ proceeding and 
we feel bound to take oogmiiinoe of it. 
yhe appeal is, therefore, dismissed with 
0 O 8 t 8 — three gold -nnjhnts. 

Appeal di67nt86ed. 
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CALCUTTA HIGH COURT. 
Appeal from ArpELLATE Decbebs Nos. 2500 

AND 2501 OF 1916. 

April 4. 1919. 

Present : — Mr, Justice N, B. Ohatterjea and 

Mr. Justice Panton. 

GOBER SHEIKH and others 
— Defendants — Appellants 


versus 


ALIPUDDIN SHEIKH AND others 
— Plaintiffs — Respondents, 

L<J«(ZZorcZ and tenant — Relinquishment - of tenancy 
— A^on.»jjaj/wenf of rent, effect of— 
Bes judicata — Rent suit— Decision on questiorv of title, 
wJiethcr res judicata. 

Where a raiijat goes away without giving notice 
from land whicli he has occupied • and neither 
cultivates it nor pays rent, the landlord is justified 
in assuming that ho has relinquished it and the 
raiyai has no right to ask to be ro-installed on 
the grornid tlmt he never formally relinquished the 
land. Jlcro non-payment of rent is not evidence 
of abandonment, but uon-paymeut of rent coupled 
with non-occupation of land is evidence of an 
intention to abandon it, [p. 357, col. 1.] 

Whore a suit for rent, in which the defendant 
denies the relationship of landlord and tenant and 
sets up tbe title of a third person who is not made 
u party to the suit, is dismissed and an adverse 
finding is given against the plaintiff’s title, the 
decision cannot operate as res judicata on the 
question of title in a subsequent suit between the 
parties, [p. 359, col. 1.] 


Appeals agaicet the decrees of the Die* 
trict Judge, Assam Valley Districts^ dated 
the 16th June 1916, reversing those of tbe 
Munsif, Dbabri, dated the 30th September 


1915. 

Mr. B. Chackrahtifty, Babus Basant K* 
Bose and yiohini Mohan Chackerbutiy, for the 


Appellants. 

Bahus Sarat Chandra Boy OhowdKury and 
Salya Charan Sinha, for the Respondents. 

JUDGMENT.— These two appeals arise 
out of two suits for declaration of title 
to, and recovery of possession of, two 
small plots of land appertaining to a big 
jote of 960 bighas. 

The Court of tiret instance dismissed 
the suits. On appeal to the lower Ap* 
pellate Court, that decree was* reversed 
and the suits were decreed. The defend- 


ant has appealed to this Court. 

The questions raised in this appeal are, 
first, whether there was an abandonment 
of the jote by the plaintiff’s predecessor, 
secondly, whether tbe decision in the 
rent suit brought by the plaintiff against 

the defendant No. 1 operates as res judicatOt 
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and thirdly, whether the olaim is barred 
by speoial limitation oontained io seotion 
27 of Aot VIII of 1869. 

The 6rst qnestion, namely, the qaestion 
of abandonment arises in this way. Foar 
brothers Manaddi, Kalamdi, Sanabdi and 
Bajarnddi held a oertain jots oonsisting of 
960 htghas nnder the Raja of Oonripore, de* 
fendant No. 3. it is found that the \ole was 
their ancestral jote^ that they acquired 
a right of occupancy in it and also that 
it was a valuable property, that in 1304 
(1897) there was a great earthquake 
which disturbed the levels of the ooun* 
try and caused subsidence of the river 
banks, the lands in this neighbourhood 
became • subject to heavy inundations and 
this jote with others became uninhabitable 
and unoulturable for some years. Most of 
the inhabitants then left the place bat 
Mannddi, who appears to be one of the 
recorded jotedars, stack to it till his death 
some 3 or 4 years after the earthquake.” 
After Manuddi’s . death, his two wives 
found it impossible to remain there any 
longer and one of his wives and children 
removed to a distant place, but the other 
wife and her children (some of the plaint- 
iffs being her children) removed to a 
place only two miles off and took shelter 
there with her relations. The learned 
Subordinate Judge saye: “it is thus clear 
that Manaddi did not quit the land or 
abandon his residence until his death and 
that his heirs were compelled to leave 
their residence by unusual natural calami- 
ties over which they had no control,” 
Then be considers the question whether 
the heirs of Manuddi should be taken 
to have abandoned the land. We think 
that the learned Sabordinate Judge lays 
down the law correctly when he says 
when a raiyat without giving notice goes 
away from the land he has occupied and 
neither cultivates it nor pays rent, the 
landlord is justiOed in assuming that he 
has relinquished it and the raiyat has no 
right to ask to be re-installed on the 
ground that he never formally relinquished 
the land. Mere non-payment of rent is 
not evidence of abandonment, but non- 
payment of rent coupled with non- 
occupation of land is evidence of an in- 
tention to abandon it.” 

Mannddi, according to the 6nding of 
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the Court of Appeal below, died in 1307 
or 1 BOS and so bis heirs left the place 
after that. If Mannddi died in 1307, 
the holding was left nnooonpted for about 
a year; but if it be in 1308, there wae 
perhaps no interrnption of occupation. It 
appears that there were several sub-tenants 
under Mannddi before the earthquake, and 
one of the questions was whether Kudrat 
was one of them. The learned Subordi- 
nate Judge finds that he was and that he 
came upon the land in 1308 shortly 
after Manuddi*a wife and children had left 
the place. 

Ooe of the principal questions in con- 
troversy in the case was whether Kudrat 
held the land on bshalf of the plaintiff 
or on his own account. 

The Mnnsif found that he was a mere 
fquatter as alleged on behalf of the Zemindar 
and that be occupied a part of the jote 
on his own account. The Munsif arrived 
at that finding on a consideration of a 
oertain petition and other evidence and 
oironmstanoes mentioned in bis judgment. 
But they have been dealt with by the 
Subordinate Jndge, who came to the con- 
clusion that Kudrat was a former sub- 
tenant of the jote and that he temporarily 
left it after the earthquake but came 
back in 1308. The Mnnsif found that 

Mannddi paid rent partly at least down to 
13C6 and that there was absolutely no 
evidence produced by the plaintiffs to 
show that they paid rent for 1307 or 
1308 B. S. or for any subsequent period. 
But the learned Subordinate Judge points 
out that the Zemindar did not produce 
the Touzis for 1307 and 1308 although 
they were called for by the plaintiffs, 
nor e&plain the reasons for their non-pro- 
dnotion, and he accordingly presumed 
that if the Touzis for 1307 and 1S08 
were produced, they would show that 

some rent was paid for those years. 
There was no payment in 1309 and in 
1310 some rent was paid by Kudrat. The 
Zemindar’s amlah would not take the same 
as paymant on behalf of Manuddi, although 
it was actually credited in his name. 
The learned Subordinate Judge held that 
the payment must be taken to have been 
on behalf of the jotedars. In 1311 the 
Zemindar settled the jote with one Durga 
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Natb. The plaintiff went to pay rent 
bat the Dewan of the estate would not 
accept it. On these facts the learned 
Subordinate Judge found that there was 
no intention on the part of the beirs 
to abandon the that there was no 

Yolontary abandonment, and that Ibe heirs 
were compelled to leave the place under 
oiroumelanoes beyond their control. The 
bulk of the land became uncnlturable; 
only a ^mall portion was onUivated and 
wae ccoupied by Kudrat who, according 
to the learned Subordinate Judge, paid 
rent cn belalf of the plaintiff. The 
Court below was of opinion that the 
Zemindar did not proceed against the 
jotedors under section 52 of Act VIII of 
18t>9 because the tenant would be entitled 
to considerable abatement of rent. On the 
whole, the Court below held that there 
was no abandonment As stated above, 
the learned Subordinate Judge correctly 
lays down the law on the point and on 
the hndings arrived at by him we are 
unable to hold that he was wrong in his 
oonclneions. 


Tbe second contention is whether the 
decision in the rent suit operates as res 
judicata. That was a suit brought by 
the plaintiff against tbe defendant No. 1 
for rent and was based upon a registered 
Kabuliyat. The defendant denied tbe re- 
lationship of landlord and tenant, pleaded 
that the Kabuliyat was obtained by mis- 
representation and set up a tenancy under 
the defendant No. 2 in the present case, 
who had derived title to the property in 
suit through one Durga Nath with whom 
the land was settled by the Zemindar, 
defendant No. 3. Two issues were raised 
in the oiae, namely, whether there was 
relationship of lardlord and tenant between 
the plaintiff and the defendant No. 1 
and whether the Kabuliyat was genuine. 
The Munsif decided the question against 
the plaintiff and he expressly said * An 
incidental inquiry into tbe title is neoes- 
sary”. On appeal the learned Subordinate 
Judge I’onsidered the question whether the 
j'jte was abandoned by the plaintiff’s pre- 
deoessor and decided the question against the 

plaintiff. 

Reliance was p aced on behalf of the 
appellant on the case of Rndhamadhub 


'Boldar V. “Monohur (1)^ Bnl In 

that case tbe defendant set up a title 
in himself. Here the defendant set up 
tbe title of Dhula Prodbania (defendant 
No. 2) in tbe present case. As j^ointed 
out by Mitra, J., in the case of Sa&odeh 
Dhali V, Bam Hudra Sahiar (2), ^*The 
decisions of this Court on tbe question 
of res judicata when the previous EuU 
was one for recovery of rent may be 
classed under two heads. The first class of 
oases is when tbe defendant, tbe alleged 
tenant, sets up bis own rights to the 
land and denies tbe relationship of land- 
lord and tenant, denying tbe plaintiff’s 
title to the land, and the substantial 
isane raised is — does tbe land covered by 
tbe suit belong to the plaintiff or the 
defendant.” Tbe case of Kasiswar Mukhopadhya 
V. Mohendra Nath Bhandari (3) belongs 
to this class. 

The second class of oases hearing on 
the question of res judicata is where the 
defendant either sets up tbe title of a 
third person, and denies the relationship 
of landlord and tenant or where the 
defendant pleads that he is not either in 
occupation of tbe land, or that the tenancy 
which existed bad expired. Jn this class 
of oases the only issue is— did the ra- 
latioDship of landlord and tenant exist 
between the parties during tbe years^ 
covered by the suit. The case of 5rtAaW 
BaTierjee v, Shitish Ohandia Rai Bahadoor (4)* 
in which the case of Radhamadhub Holdar 

V. Monohur Mukerji (l) was dislingniaher, 

belongs to this class. 

In Run Bahadur Singh v. Lucho Koer 
(5) the JuJioial Committee observed as 
follows: — “Having regard, however, to the 
subject-matter of the suit, to the form 
of tbe issue (which baa been above set 
out) and to some expressions of the learned 
Judge, their Lordships are further of 
opinion that the question of title was no 
more than incidental and subsidiary 
to the main question, n»« , whether any 

<\) 15 C. 766 (P. C.) !6: I, A. 97; 12 Ind. Jur. 297* 
5 Sar. P. O. J. 211; 7 Ind. Deo. (n. e.) 1088. 

(2) 10 C. W. N. 8 0. 

(3) 25 C. 136; 13 Ind, Dec. (n. s.) 93. . 

(4) 24 C. 669} 1 C. W. N, 609; 12 Ind, Deo. (N. a ) 

(6) 11 c, 30' (P. a)} 12 !• A, 23j 4Sar. P.ads 
602; 9 Ind. Jur. 202; 6 Ind. Dec. (n. a.) 9^, 
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and wbat rent was due from the tenant, 
and that on thia ground alao the judgment 
wae not QonolusiTe.** 

The Pull Beooh deoision in the ease of 
Dwarkanath Uoy v. Ram Ohand Aich 

(6) may also be referred to. There a 

previoua suit for rent was dismissed, the 
defendant having set up the title of a 
third person who was no party to that 
suit. In a sobsequent suit against the de- 
fendant and the person whose right was set 
up by the defendant, the Court held 
that having regard to the nature of the 
relief sought in the previous suit, and 
the relief songht in the present suit, it 
is impossible to say that the plaintiff is 
barred in this suit from establishing his 
title to the land both against the alleged 
tenant and also against the person whose 
title as landlord the tenant defendant 

had set up in the rent suit.” 

We are accordingly of opinion that 
the deoision in the previous rent suit 

does not operate as ret judicaia. 

The last question is whether the claim 
is barred by speoial limitation under seo* 
tion 27 of Aot Vlil of 183 

The appellant relies upon the oaae of 
Srinath Bkattachirji v. Ram Ratan De 

(7) , Bat in that oase the tenant songht 

to recover possession of the holding from 
his landlord who had wrongfully ejeoted 
him. In the present ease the plaintiif 

Biys that he wanta to have his title de- 

clared as soperior jotedar against the de- 
fendant No. 1, his tenant, and »o obtain 
possession of the land by ejecting the 
defendant No. 1. The decree lor khis 
possession has been passed by the Ijwer 
Appellate Court against the defendant No. 

1 alone. No decree for possession has 
been passed against the defendant No. 

3 nor against the defendant No. 2, whose 
rights were set up by the defendant No. 

1 as his superior joteiar. It is con- 
tended that there is no cause of action 
against the Raja, defendant No. 3, be* 
eanse the cause of action was stated in 
the plaint to have arisen from the 2lat 
January 1913, when the defendant filed a 
written statement. In that written statement 
he set up defendant No. 2 as his superior 

(nf so we.’ ^ 

(7) 12 0. 606i 6 lud. Dec. (n, a.) 412, 


landlord and stated that after the earth- 
quake the land came into the Ichas 
possession of defendant No. 3 That was 
the cause of action .for making the de- 
fendants Nos. 2 and 3 parties to the 
suit. There was no dispossession alleged 
by the plaintiff as against the defendant 
No. 2 or defendant No. 3 and the de- 
fendant No, 3 himself does not say that 
he bad dispossessed him but that the 
jote was abandoned by the plaintiff. In 
these circumstances the suits are not 
barred by special limitation. 

The result is that the appeals are dis- 
missed with costs. 

Appeals dismissed. 


Civil Rbvision Cask No. 11 op 1919. 

May 1, 1919. 

Present'. — Mr. Justice MuIHok and 
Mr. Justice Jwala Prasad. 

BRIJ KfStfORB L ACi — ^PiCTiTfONER 

versus 

PRATAP NARA.TN — Opposite Party 

Cu*«7 Procedure Code (Act V of 190i), O. XXI r. 
90— Htniit Law—Fxecution of decree— Sale ^Rever 
Stoner, whether entitled to apply to set aside sale, 

A reversiouer to a Hindu widow's estate is entitled 
to apply to set aside a sale under Order XXI rulo 
90 of the Civil Procedure Code, [p, col. I j 

Appeal from a decision of the Oiatriot 

Jadg!d| Pftto&i d&tsd tb6 23(ih DjQGmbsr 1^18 
reveramg.thatoEtheSab-Jadg., Patni, dated 

the 5th August 1918. 

Messrs. KuU-ant Sakay, Khurshaii Husnain, 
Kailashjjaii^Siveswar Deyal and Nawal Kishore 
Prosad II, for the Petitioner. 

Messrs. P. K Qanesh Dutt Singh and 
Jalgobind for the Opposite Party 

JUDGMENT. 

MuLLiCi, J.— The first question is whether 
a revaraioner to a Hindu widow’s estate is 
entitled to apply under Order XXf, rule 90 
C.vil Procedure Code, to sst aside the sale 
of immoveable property. 

In order to consider the effect of the 
amendments to section 311 of the Coda of 

replaiad by rule 90 
It Will bs helpful to oensider also the pro- 
visions of the cognate section 310 A, which is 
now represented by rule 89. 

Under section 310\ a person whose im- 
moveable property had been sold was oompa- 
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tent to make a deposit to have the sale 
set aside, and it was held that the pro- 
vision applied to a reversioner whose in- 
terest purported to have been sold by the 
Coart. Pankhabati Ohaudhurani v. Nonikal 
Singh (1). Id my opinion what has to he 
looked at, whether under seotion 310A of 
the Code of 1882 or under Order XX(, rale 
89 of the present Code, is not what the 
Conrt oan sell but what it purports to 
sell and if in that whioh has been sold 
any person has an interest as distiDefuished 
from mere personal olaitns relative to the 
property, then that person is certainly com- 
petent to make a deposit. It follows, 
therefore, that these who have an interest 
paramount to that of the judgment-debtor 
are not affected by the sale and cannot 
apply. It is not necessary that the applicant 
shonld have an interest in priessnti. Tt is 
now settled that, although the reversioner 
has only a spes surcessionis whioh is not 
a transferable interest within the meaning 
of the Transfer of Property Act, be has 
an interest which entitles him to protect the 
corpus and to obtain declarations with the 
object of ultimately recovering it when the 
reversion opens, and 1 agree that he would 
be still entitled under the present Code to 
apply under Order XXI, rule 89. 

Under section 311 of the Code of 1882 
the reversioner would have been no less 
competent to apply to set aside the sale; for 
that section, too, conferred the power to do so 
npoo a person whose immoveable property 
had been sold.*’ 

Order XXI, rule 90, of the present Code 
goes, in my opinion, still forther and the 
words '*who8e interests are affected by the 
sale*’ would seem to include not only a 
reversioner but possibly also persons who 
have no interest in the property itself, 
such as persons entitled to speoiBo perform- 
ance under a contract for sale, or licensees. 
It is not necessary, however, to decide for 
the purposes of the present case how wide 
the scope of the word ‘interests* is; it is 
sufficient to say that it includes a rever- 
sioner in the position of the petitioner before 
the Subordinate Judge. 

The next question is whether assuming 
that the petitioner in question can apply, 
we should interfere with the order of the 

(1) 21 Iiul. Cos. 207: 19 C. L. J. 72j 18 C. VT, N. 
778. 


learned District Judge. Now the Subordi- 
nate Judge held that the i>etitioDer was in- 
competent to apply and also that there bad 
been no inadequacy of price. 

The District Judge disagreed on both points 
and set aside the sale. 

The decree bolder then moved this Court 
and obtained a Rule only in respect of lots 
Nos. 4, 5 and 6. In support of the Rule it 
is contended before us that the learned 
District Judge has declined to exercise 
jurisdiction by coming to no Bnding on the 
point whether there has been any inadequacy 
of price in respect of these lots. The 
learned District Judge appears to have 
thought that there was some doubt as 
to what, if any, saleable interest the 
judgment-debtor had in these lots by 
reason of a previous auotion-eale, and, as 
there was no clear finding upon the point by 
tbe Subordinate Judge, he set aside the sale 
of these lots too. 

I think under the circumstances the learned 
Judge acted quite rightly, and there was no 
refusal on his part to exercise iurisdiction. 

The result is that the application is rejected 
with costs. Hearing fee three gold mohurs, 

JwALA Prasad, J. — I agree. 

Application rejected. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 155 of 1917, 

Angust 19, 1918. 

Present ', — Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Ormond. 

JOGENDRA LALL OHOWDHURY— 
Defendant— Appellant 
versus 

MI ASHA AND ANOTHER— Plaintiffs 

— Respondentj. 

Covenant running with ?a»d — Covena7it for renewal, 
nature of — Transjer of property, whether carries right 
of renewal. 

A covenant for renewal being a covenant running 
•with the laud, where a grantee of land for a term of 
years with the liglit of renewal transfers bis right 
in the property, the benefit of the right of renewal 
goes with the transfer unless there is an express 
or implied intention in the document of transfer 
to the ooutiury. [p. 362, col. 2.] 

Mr. Giles (with him Messrs. J, and 

Lamhert), for tbe Appellant. 

Mr. McVonell^ for the Respondents, 
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JUDGMENT. 

Twombt, 0. J. — The question in this appeal 
is as to the oonstruotion and effect of a 
document dated 8th June 1897, by which 
the first respondent Mi Asha as executrix 
of the estate of her late husband Abdul 
Hashim deceased transferred a piece of 
land measuring about 1824 acres, in the 
Akyab District and known as the Taung 
Chaung grant, for the sum of Rs. 1 8,000 
to one Obborno Charun Ohowdhury, who 
has since died and who is represented by 
his executor, the present defendant^appellant 
Jogendra Lall Ohowdhury. 

This land was originally granted in 1844 
under the Arakan Waste Land Rules of 
1^39 and 1841. Those roles authorised 
the Local Revenue Officers to give grants 
of land — which were to be rent-free for 
a specified period and were then to be 
assessed at certain prescribed rates which 
were to be in force for a specified period, 
and at the end of this period it was 
provided that the grantees would *be 
entitled to a new lease of 20 years’ dura* 
tion and on the expiration thereof to 
farther renewal for a similar period and 
the same on the lapse of each successive 
lease.” At each renewal the payment to 
be made by the grantee was to be subject 
to revision and no alteration was to take 
place until the expiration of the period 
of the lease. At the time of the transfer 
in 1897 the grant was held by Mi Asha 
under a renewal made in favour of her 
husband Abdul Hashim by the Settlement 
Officer, Akyab District, on the 9th July 
1884. The transaction of 1884 between 
Government and Abdul Hashim consisted 
of two documents. By the first document 
the Government granted the land to Abdul 
Hashim, his heirs, executors, administrators 
and assigns, Abdul Hashim for himself, his 
heirs, etc., on the other band, undertaking to 
pay Rs. 1,700 per annum to Governmeiit and 
to abide by the conditions in the second 
document executed on the same date. By the 
second document Abdul Hashim undertnck to 
pay the sum of Rs. 1 ,7C0 annually for a period 
of 30 years and he expressly waived his c'] ira 
to abatement on aooonnt of bad seasons 
or other specified causes. These two 
documents are clearly the patta and 
kabuliyat referred to in rule 6 of the rules. 

On the lOtb of May 1897, Mi Asha as 


executrix petitioned the District Court for 
permission to sell the grant land in order 
to pay off a certain decree and this peti* 
tion was granted by the Court. It was 
in pursuance of this permission that she 
transferred the land to O. C. Chowdhury on 
the 8th June following. The dooumeot 
of transfer is drawn up in the form of an 
assignment of the remainder of the term of 
30 years computed from the 9th July 1884, 
when the last renewal was granted as men- 
tioned above. It recites that Mi Asha has 
agreed with Chowdhury for the absolute 
sale to him of the grant land. Subsequently 
on the 9th August 1897 she put in a peti- 
tion to the Deputy Commissioner objecting 
to the 'transfer of the grant to Chowdhury’s 
name. In this petition she represented 
that there was a contemporaneous oral 
agreement by which the sum of Rs. 18,000 
was to be paid back in tlie sum of 
Rs, 30,000 within six years, which sum of 
Rs. 30,000 includes the principal and all 
interest. She apparently meant to represent 
that the transfer was intended to be only 
a usnfruotnary mortgage for six years. The 
petition was dismissed and she was refer> 
red to the Civil Court and Cfaowdhnry was 
registered as proprietor of the grant in due 
course. In her written statement in two 
subseqaent suits. Civil Regular No. 20 of 
1897 and Civil Regular No. 15 of 1898 in 
the District Court of Akyab, Mi Asha 
repeated her plea as to the transaction be- 
ing only a mortgage for six years. The 
present suit was filed on the 11th of May 
1917, Chowdhury having obtained from 
the Deputy Commissioner on the 28ih Octo- 
ber 1914 a fresh lease for twenty years 
from the 1st October 1914 in pursuance of 
the provision for renewal ’ in the Waste 
Land Rules. Mi Asha's suit was a suit 
against J. L. Chowdhury, the legal repre- 
sentative of the original transferee, fur pos- 
ssssion of the grant and for payment of 
Rs. 30,000 as nieane profits, in lier pl.aint 
she abandons the po.sitio?i foiineiOy taken 
up by lier, liz., tliat the transfer was -intend- 
ed to be for a period of si.’!: years. Her 
claim i.s tliat .she sub let the land to Chow- 
dhury lor (he nne.'cpired portion of the 30 
years’ teim in revSpoot of wliieh a renewal 
was granted in 1884. The sub lease ueoord- 
ing to this plea would be for a period of 
17 years from June 1897 to September 191 
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Mi Asha olaims that the renewal of the grant 
obtained by the respondent in 1914 most 
be taken to have been obtained on her 
behalf, as be was her tenant and was 
boand to proteot her interests and any 
aot done by him to improve or add to 
the land most be taken to have been 
done on behalf of Mi Asha as his landlord. 

The Distriot Coart has decreed the 
plaintiffs* suit. The learned Judge, after 
detailed examination of the rules, ex* 
pressed the opinion that leases granted 
under these rules savoured of a freehold 
and that the land was not merely leased 
to the grantees but became their absolute 
property subject only to the payment of 
revenue. He was much impressed by the 
provision in rule 6, which provides that all 
land assigned under these rules shall be 
the ' hereditary property” of the grantees 
and he considered that the rules gave more 
than a lease with' the right of renewal. 
He was satisBed ^bat in the case of a 
u ere lease the right of renewal is a covenant 
running with the land and that the 
right to renewal would, therefore, accrue 
to the tranffer€e of the lease; but as he 
considered that Mi i^sba had a higher 
tenure than that of mere lessee and as 
ebe purported to assign and convey the 
land only for some 17, years, i.e., the re- 
mainder of the lerm of 30 years from 
1884 without any referoLCe to the right of 
renewal, the learned Judge could not see 
how she could be held to have conveyed 
away her right of renewal by mere im- 
plication. He considered that the absence 
of any mention of that right in the docu- 
ment of June 1897 was far more significant 
than the absence of a covenant to re convey 
the land to Mi Asha at the end of the 
period for which she parted with possession. 

In construing rule 6 of the Waste Land 
Rules as favourable to the notion of a 
freehold, the learned Judge appears to have 
overlooked the concluding words of that rule 
which provide that on the execution 
of a kahuliyat the grantee shall be entitled 
to a patta. The words kahuliyat and patta 
are capable of varicus meanings, but when 
they are need in association wi^h one an 
other it is clear that the word patta has 
the meaning of a lease, and that the 
word hahulivai means the tenant^s agree* 
ment to pay rent to the landlord, This 


tww 

» 

is exemplified by the terms of rule 15 of 
these very rules which speak of a paila 
given to a ryot or tenant in exchange for a 
kahuliyat received from the ryot. It is 
plain also that the Waste Lind Kules make 
no clear distinction between revenue and 
rent. In rule 1 the word “rent** is used 
for the payment made by the grantee !o 
the Government, while in rules 14 aud 15 
we find the word "revenue** used indifferently 
to describe payments by ryots to the 
giantee and by the grantee to the Govern- 
ment. 

It matters not for the purposed of (his 
case whether the holders of grants under 
these rules are correctly described as lessees 
or grantees. The essential point is that 
their tenure, whatever it may be oalledi 
is subject to periodical renewal and the 
point which we have to determine is whe- 
ther the right of renewal passed to the trans* 
feree by the document of fcth June 1897. 
There can be no doubt that the intention 
of the parties was that Mi Asha should 
transfer her whole interest in the property. 
There was an agreement for an absolute 
saL, and the document was drawn up in 
the form of an assignment of the remainder 
of the term of a lease only beoauss it ap* 
pcared that that w.'\6 the apt way of trans- 
ferring Mi A8ha*s whole interest under the 
and kahuliyut of ISSI. Section 8 of 
the Transfer of Property Aot was net in 
foroCf but that section merely puts in 
statutory form the ordinary law as to the 
operation of transfers of property. It 
shows that if Mi Asha desired to retain 
fer hereelf the right of renewal, she could 
only do so if the intention was expressed 
or necessarily implied in the dcoument of 
transfer. A covenant for renewal is a 
covenant running with the land and this 
is true not only in the case of ordinary 
leases, but also in the case of other tenures 
which are subject to periodical renewal. 

On these grounds I would set aside the 
decree of the District Court and dismiss 
the plaintiff*s suit. The plaintiff Mi Asha 
should pay the defendant appellant*s costs 
in both Courts and the second respondent 
Abdul Hamid, who was joined as a party 
in the appeal in this Court, should be 
made jointly liable for the costs in this 
Court. Costs of two Counsel will be certi* 
fied. The plaintiff-respondent should hs 
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^0 pay the Oonrt tees which would 
have been paid by her in the District 
Court if ahe had not been permitted to Bue 
as a pauper. ^ 

Ormond, J. — I agree. 

Decree set aside. 


BOMBAY HIGH COURT. 

First Oavil Appbal No. 272 op 1915. 
November 26, 1918. 

f*r«en<: — Sir Baeil Scott, Kt., Chief Justice, 

and Mr. Justise Shah, 
w VAMANGURURAO DESHPANDE — 

Plaintiff — Appellant 
verstts 

KRISHNA JI TIMMAJI KULKARNI 

AND OTHERS — DEFENDANTS — RbcPONDENTS. 
Hindu Law—Adoplion — Fafcita, whether can adopt 
^Adopted son, position of. 

A person who acqaires a share in property by 
partition and afterwards becomes a **patiia*' by 
the commission of a crime of which he is foand 
guilty, is not prohibited by the Hindu Law from 
adopting a son, and there is no disqualification in 
such adopted son from inheriting to his father’s 
property, [p. SfiA, col. 2; p. 365, col. 2.3 

First appeal from the decision of the first 
class Subordinate Judge, Bijapur, in Civil 
Suit No. 44 of 1914. 

Mr. Jayakar (with him Mr. H. B. Oumaste), 
for the Appellant. 

Messrs. Ooyajee and Bangnehar (with him 
Mr. H, A. Jakagirdar), for Respondent No. 1. 

JUDGMENT. 

SoorT,C.J. — This suit is filed by the plaint* 
iff to recover possession of certain Vatan 
property which belonged to one Narsingrao, 
who died in December 1910. The plaintiff 
claims to be the nearest heir of Naraingra^, 
and impleads the 1st defendant who 
claims to be the adopted son of the 
deceased, and the 2nd and 3rd defendants 
who, it is said, are nearer heirs than the 
plaintiff in the event of there being no 
adopted son. 

Narsingrao was concerned in the murder 
of a Mabar many years ago, and 
having been found guilty was transported 
to the Andamans. He returned about the 
year 1884 from his transportation, and 
went to Benares before returning to the 
Bijapur District whore his property was 


situated, and performed the prayasehitia or 
penance for purification prescribed by the 
Hindu texts. The fact that he performed 
this prayaschitia is proved to our satisfaction, 
as it was proved to the satisfaction of the 
lower Court. 

The issues raised in the trial Court 
were whether the plaintiff was the nearest 
heir of Narsingrao; whether Narsingrao 
adopted defendant No. 1; whether he was 
competent to adopt on account of the 
conviction; whether the inoompetency was 
removed by the prayaschitta he took; and 
whether be took the prayaschitta. 

All these issues have been found against 
the plaintiff and in favour of the 1st defendant. 

The question whether the plaintiff is the 
nearest heir of Narsingrao is immaterial, 
if the 1st defendant is proved to have 
been adopted by Narsingrao validly so as 
to vest in him on Narsingrao’s death the 
property of the deceased. 

The first question then to be considered 
is the question of fao^: Did Narsingrao 
adopt the defendant. The Ist defendant’s 
case is that be was adopted on the 6th of 
September 1910, and on the 22od of 
November an adoption deed was executed 
by Narsingrao in his favour. The interval 
of time which passed between the date of the 
alleged adoption and the executioa of the 
deed is strongly relied upon on behalf of 
the appellant as a suspicious circumstance 
which should indoce the Court to hold that 
the adoption is not proved. If the fact of 
the adoption is satisfactorily established as 
having taken place on the 6th September, 
there can be no doubt whatever that the 
adoption deed was the ooncloding part of 
the acts which Narsingrao thought necessary, 
for not only has the deed been attested by 
various witnesses, some of whom have been 
called, and believed by the lower Court, 
hot Narsingrao bad the document registered 
in bis lifetime and acknowledged bis 
execution of the deed. The fact of the 
adoption on the 6th September is proved 
by the evidence of various witnesses. 
There are relations of the parties and 
there are oastemen of the deceased and 
certain Lingayat witnesses also, all of 
whom speak to the factum of the adoption, 
and the document, Exhibit 77, which is 
the deed acknowledged by Narsingrao 
before the Registrar, refers to the adoption 
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having taken plaoe on the 6th of Septem- 
ber. 

The learned Counsel for the appellant, 
in order to parry the direot evidenoe of 
adoption, has suggested various defects 
whioh he said should induoe the Court to 
hold the adoption not proved. 1 have 
already referred to the interval wbieh 
took plaoe between the oeremony and the 
execution of the deed, which is one of the 
points relied upon. The learned Counsel 
says that there was a state of pollution off 
and on in Xarsingrao’s family in consequence 
of which it is unlikely that anything 
would have been done in the matter of an 
adoption, and there were astrological 
objections to the performance of the adoption, 
whioh, however, relate to dates subsequent 
to that on whioh the ceremony is said 
to have taken plaoe, and there was an 
unpropitious conjunction of planets during a 
time between the date assigned for the adop- 
tion and tbedate of the execution ofthodeed; it 
is not, however, suggested that the unpropitirua 
conjunction of Jupiter and Venud would 
invalidate a previously performed ceremony. 

Tlien it is said that if the adoption 
had taken plaoe on the 6tb of i^eptember, 
the adopted son would have changed his 
name earlier than he did. Ha was in 
fact a schoolmaster who is on the rolls of 
the educational establishment under a 
particular patronimio, that of his natural 
father. It appears that until he got the 
authority of his superiors to assume the 
name of bis adoptive father, he continued 
to sign himself in the school registers or 
attendances of pupils under the name of 
his natural father. Hie family name 
did not change with the adoption, ns he 
was a Ddslipande before and a Desbpande 
after the adoption Another reason 
why he should not at once assume the 
name of his adoptive father was that as he 
passed into a Vatandar family, it was neces- 
sary for him to advise the Collector upon 
the subject. These seem to be suiBoient 
reasons in the oireumBtauoe.s of the case 
for the delay in the adoption of the new 
name. The delay itself is not auffioient 
having regard to the direot evidence 
of the adoption and the recital in the 
adoption deed, acknowledged by the deceased, 
for holding that there wa.s no adoption 
in fact. Wo, therefore, haye no hesitation in 


accepting the oonolasion of the leirned 
Judge upon the second issue that •Narsing- 
rao did adopt the defendant No. 1« 

The third issue is whether be was 
cumpetent to adopt on account of the 
conviction, and the fourth is whether the 
incompetenoy was removed by the prayaschiHa 
which be took. We have not been referred 
to any text or any judicial authority for 
the proposition that one who has become 
*patita*(**) owing to his Laving committed a 
murder is disqualided from adoption of a 
son. On the other hand the high authority 
of Mr. Mayne has been referred to by 
the learned Counsel for the respondent, 
who states that there seems to ha no reason 
why the adopted son of a disqualified 
person should not succeed to all the property 
whioh bad already vested in his father 
or which was acquired by him. 

Now the property which we are oonoerned 
with in this suit is the share of Yatan 
property falling to Narsingrao on partition 
between bimselfand hisoo-parcener, Swamirao. 
That share had been acquired by him 
on partition prior in date to bis becoming 
a patita' by the commission of the crime 
of which he was found guilty. The author 
of the Mitakshara, in dealing with the text 
of Yajnavalkya which relates to the exclu- 
sion of persons from inheritance in section 
X of Chapter II, pi. t>, obeerves : “They 
disqualified persons) are debarred of their 
shares, if their disqualification arose before 
the division of the property. But one already 
separated. ..i^ not deprived of bis allotment.” 
A person, therefore, who has already separated 
and obtained his share before his disqualifica- 
tion is not a person who is disinherited by 
reason of such defect, and if there is no 
prohibition of adoption by such a person, 
and if the highest authority obtainable is 
to the effect that the adopted sou of each 
a person is not disqualified from inheriting 
to his father's property, it follows logically 
that the Ist defendant is entitled to inherit. 
This is the real question in the suit, 
although it is not raised as a specific issue in 
the lower Court or stated in the memorandum 
of appeal. 

If it be necessary to go further, it may 
be pointed out that in pi. 7: Vijnanesvara 
says If the defect be removed by medicaments 
or other means ae penance and atone* 
ment at a period subsequent to partitioD| 
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the right, of partioipation takes effeot, 
by analogy to the ease of a son born 
after separation,'* that is to say, that the 
effect of prayaschitta is to enable a dis* 
qnalihed person to re-open the partition and 
assert his right to a share in the property. 

Again pi. 9 seems to tell against the 
contention of the appellant: The disinherison 
of the persons above described seeming 
to imply disinherison of their sons, the 
author adds : *Bnt their sons, whether 
legitimate or the offspring of the wife by 
a kinsman, are entitled to allotments, if 
free from similar defects’, so that even in 
the case of one who has not acquired his 
property before pollution, and who has not 
performed snch prayaschiUa as wonld entitle 
him subsequently to assert bis right to the 
property, his aurasa son would not be dis* 
entitled to succeed, presumably to the grand* 
father’s properly, while in the case of 
persons who have acquired their property 
before a pollution or defect, or who have 
performed satisfactory prayaschiUat and 
asserted their right thereafter sucoessfully, 
there is no test which indicates any dis- 
qualification for inheritance in the natural 
or adopted sons of snob persons. 

For these reasotis it appears to me that 
the conclusion arrived at by the learned 
Judge in favoar of the 1st defendant 
is correct, I would, therefore, affirm the 
decree and dismiss the appeal with costs. 

Shah, J. — I coconr. I desire to state 
briefly my reasons for the conclusion on 
the question of law that has been raised 
on behalf of the appellants as to the 
validity of the adoption of defendant No. 1 by 
the deceased Narsingrao. The contention is 
that the adoption is invalid, because Narsing* 
rao was a patita at the date of the 
adoption, and that a pattta cannot make 
a valid adoption. He is said to be 
a patita within the meaning of the word 
as used in Yajnavalkya’a verse and as 
explained by Vijnanesvara in the Mitak- 
ahara on account of his having committed 
the murder of a Mahar about the year 1864. 

place, it is not made out 
that Narsingrao was a at the time 

^ the adoption in 1910. Narsingrao per* 
formed the necessary prayaschitta at Benares 
when he returned to India in 1885 after 

sentence of transportation 
tor life. V ijnanesvara points out that if tho 
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defect be removed by medicaments or other 
means, the disqualification ceases to exist: 
(see Mitakshara, Chapter 11, section 10, 
paragraph 7, Stokes’ Hindu Law, page 457). 
The expression or other means’, according to 
Balambhatti, wonld include prayaschittaf 
(penance). Thus if the defeat were capable 
of removal by penance, it had been removed 
in the present case. Further the word 
patita according to Vijnanesvara means brah^ 
mahadih (...) and be includes a person guilty 

of a secondary sin upapataka ( ) among the 

persons indicated by the word adt(..,)in Yajna- 
valkya’s verse. It is probable that Vijnanes* 
vara interprets the 'word patita as meaning a 
person gnilty of any of the mahapatakas enu* 
merated by Ysjnavalkya in the Prayaschitta 
Adhyaya, verse No. 227, beginning with the 
word hrahmahot and it is clear that he could 
not have meant to include in that term 
persons guilty of upapatakas mentioned in 
verses Nos. 234 to 242. It may be, however, 
that Narsingrao was subject to the disquali- 
fication arising in consequence of his having 
committed a murder, being a person indicated 
by the word adi as explained by Vijnanes- 
vara (see Mitakshara, Chapter II, section 10 
paragraph 3). The proposition, however, has 
no practical importance in this case, as 
Narsingrao bad already taken bis share of 
the family property before he became thus 
disquali6ed : and according to the Mitakshara 
he would be deprived of his share if the 
disqualification arose before the division of 
the property, but as one already separated 
from bis oo parceners, he wuuld not be 
deprived of bis allotment (Mitakshara, Chap* 
tar II, section 10, paragraph 6, Stokes* Hindu 
Law, page 456). 

The next question is whether Narsingrao 
could make a valid adoption, assuming that 
he was otherwise disqualified, though not a 
patita, from inheriting or olaitning a share 
at the time of the adoption. No te^t or 
authority bas been cited on behalf of tho 
appellants to show that such an adoption 
would be invalid. It is ooi.i’odoa that un 
adoption is not a uo?ordiag to 

Hindu Law. 1 seo no reason ti) hold th^4t 
a person subject to the diaqualifioation, tt. 
whioh Narsingrao is a'lStitned Co )iavo been 
subject at tho time of the adoption, uouii 
not make a valid adoption. Mr. Jayakar h\ ■■ 
relied upon Mitaksliara, Cfiapter 11, st-jii' i. 
10, paragraphs 0, lU and 11 -vi d. , , 
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that a son other than an amasa or kshetraja 
SOD is sabjeot to the same dieqaaliBoation 
as his father as regards inherifaDoe and 
partition. This, however, does not affect 
the validity of an adoption by a person 
snbjeot to a dieqaaliBoation mentioned in 
Yajnavalbya's verso as explainad by Vijna- 
nesvara. The meaning is that an adopted 
sou cannot claim any share in the property, 
to which his father is disqnalified from 
patting forward any claim. Bat there is 
nothing to prevent ' an adopted son from 
claiming the property already vested in the 
adoptive father on partition before the 
dieqaaliBoation arose, thcagh he may be 
prevented from claiming a share in the 
ancestral property not so vested. The adop- 
tion would be valid, bat ineffective for the 
purpose of securing a share in the property, 
from which the adoptive father is ezcladcd 
on aoooant of the dirqaaliBoaticn. Mr. 
Mayne has expressed the same opinion in 
his work on Hindu Law (8ih Elition, 
section 598. page 850. The author of the 
Dattaka Chandrika in section 6, paragraph 1, 
takes the same view, and saggesls by 
implication that a disqualified person is not 
prevented from making an adoption, though 
the adopted son may have no right to the 
estate of the paternal grandfather. 

I am, therefore, of opinion that the 
appellants have failed to establish either 
that Narsingrao was patita at the 
date of the adoption : or that, assuming 
that he was subject to a diEqualifioation at 
the time, he could not make a valid adop- 
tion. 

It is not necessary to consider the ques- 
tion whether the plaintiff No. 1, who is 
the grandson of the brother of Narsingrao, 
is entitled to snooeed in preference to defend- 
ants No. 2 and 3. who are the sons of 
Narflingrao^s father’s brother, according to the 

Mitakshara. 

Appeal dismtssfid] 
Decree con^rmed. 


MADRAS HiQH COURT. 

Civil Appeal No* 32 op 1918. 
February 7, 1919, 

Freaent: — Mr. Justice Abdnr Rahim , 
and Mr. Justice Spencer. ^ 

The SECRETARY of STATE fob INDrA 
IN COUNCIL — Defendant — Appellanf 

tersus 

GULAM MAHABOOB KHAN SAHEB, 
TaUSTEE of the endowment of the tomb 
ANDUO-QUB AT AN AM AS AMUD R AMPET 
— Plaintiff No. 3— Respondent. 

Dharmadayam inam — Croton grant jor charity^ for 
upkeep of wosgite and feeding poor ‘“Construction of 
document^Ali^iion^ temporary, by trustee^Lease and 
mortgage of erMOwed properly — Performance of services 
— J?etfu>npf»on 0/ inam, right of ^Sait for possession — 
Limitation Act (iZ of 1903*, Sck, 1, Arts, U, 144. 

Dharmadayam inams granted by the Crown for 
charitable objects, on condition of certain Bervioe* 
being performed, cannot be resumed merely because 
the truateo has made a temporary alienation of 
the endowed properties, so long aa the services 
mentioned in the deed of grant are performed, even 
though less efficiently, and the endowed property is 
not wholly lost to the charity. 

A grant of seme villages was made by a Nawab 
of the Carnatic for the upkeep of a mosque, for 
performing the usual festivals and for feeding 
ti avellers and poor men. The grant was not in 
the nature of a personal inam but was a charitable 
or dharmadayam inam and was to subsist so long 
as the service was performed. The British Govern- 
ment confirmed the grant and exempted the villages 
from payment of Government revenue. The trustee 
having leased ono of the villages for 12 years aijd 
uBufructuarily mortg^ed another for 80 years, 
the Government resumed the inam. The 8ern<»^ 
however, continued to be performed. The plaml^ 
trustee sued Government for possession of the 
villages more than a year after the order of 
resumption was passed: 

Held, tD that a temporary alienation whereby the 
property was not altogether lost to the charity did not 
justify resumption; [p. 869, cols. 1 & 2j p, L col. .J 
Sikkandar Rowther v. Seeretarg of State, 38 Ind. 

Cas, 200; 6 L W. 402, explained. 

12) that as the object of tho suit was to recover 
possession of the viUagos, whatever the formM 
the prayer, tho order of resumption should oo 

treated as a nullity; Lp. 370, col. 2.J .... 

1.3) that tho suit was in time under Article 14* ot 

Schedule I of tho Limitation Aot; [p. 371, col. l.J 
Subfcanna v. Secretary of State, 31 Ind. Cas. 267j 

(1915) M. W. N.915, distinguished. 

Pot Abdur Rahim, J.— Any default in the prform- 
auco of sorvicos, of however minor a character, 
would not come within the condition of the grant, 
‘so loug as tho service is performed’. What is oon- 
tomplarod by the said condition is that, if tho 
obarity fails altogether or substantially, for instance, 
through the disappearance of tho mosque or of 
persons who would resort to the iustitution for 
prayer, etc. or if tho charity is entirely discontinued, 
then the Government would be entitled to resume 

tho grant. But tho roaumptioa ia not juatiuoq 
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where the services are still maintained, though not 
as efficiently as they ought to be, and some at least 
of the objects of the grant are of an unfailing 
character, [p. 370, ool. 2lj 

Gunnaiyan y. Kamakchi Ayyar, 26 M. 339, 
explained. 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Nellore, in Original Suit No. 14 of 1916, 
dated the 6th August 1917. 

FACTS appear from the judgment, 

Mr. V, Ramesam (Government Pleader), 
for the Appellant — -The oondition of the 
grant was that the servioes should be 
regularly performed, the income of the 
endowed property should be kept inlaet 
and applied for purposes of the obarity. 
The lease and mortgage of the two villages, 
though not of a permanent obaraoter, is a 
diversion to purposes alien to the grant, 
and amounts to a violation of the oondition 
of the grant. 

In the case of Dharmadayam the dootrine 
of cypres oannot be applied: Qunnaiyan v, 
Kamakchi Ayyar 

Even a partial diversion may justify re* 
sumption. Appeal No. 342 of 1915 (un- 
reported). 

The suit is barred. It should have been 
brought within one year from the date of 
the order resuming the Inam. That is the 
cause of action for plaintiff’s suit. 

Mr. T. V, -Venkatrama Aiyar, for the Re- 
spondent. — This Inam cannot be resumed at 
all under section 2 of Regulation XXXI 
of 1802. 

lAbdur Rahim, J. — But you have not taken 
thia point in the trial Court.! 

Suppose the villages are liable to be 
resumed, my submission is that the oondi- 
tion of the grant has not been violated. The 
mosque is still resorted to by worshippers 
and the poor are being fed. So long as 
the charity is not made entirely to dis- 
appear and the property is not entirely 
dissipated, there is no breach of the oondi* 
tion. Mere temporary alienation will not 
*^®®^™Ption. At date of resnmptton, 
the lease in respect of one of the villages 
had expired. The lower Court has found, 
as a fact, that the mosque was maintained 
in good repair and that the servioes were 
regularly performed. There has been a 
substantial compliance with the conditions 
of the grant. The trustee had in fact 
(1) 26 M. 339. 


reduced the villages to possession by making 
the tenants to attorn to him. Even if the 
mortgage of one of the villages is not 
redeemed, that wonld not affect the obarity 
as the debt wonld not be binding on it. 

A mere alienation wonld not entail 
forfeiture: Sikkandar Rowther v. Secntary 
of State (2). 

The suit ia not barred. The prayer is, in 
substance, for possession of the resumed 
villages. The trustee is entitled to ignore 
the illegal order of resumption. 

Article 14 of the Limitation Act does not 
apply. Article 141 governs the case and the 
suit is in time. 

JCDGMENT. 

Aedjk R him, J.— The appellant, the 
Secretary of State for India, was sued by 
the respondents for recovery of two villages 
of Ganduvaripalle and Akbarabad in the 
District of Nellore. The Government pur- 
ported to resume these villages, which 
are described as DbarnDadhayam Inams, by an 
order passed some time in 19G3. These 
two and eight other villages were made 
Wakf for the maintenance of a mosque, 
and for feeding the poor and similar 
purposes in the days of the Carnatic Nawab 
Wallajah. The history of the grant is set 
out in the enolosrre to the Inam register. 
Exhibit I. There was a man called Rahim’ 
Talla Sahib Pirzida, otherwise described as 
the Hazarath, who was regarded as a holy 
man and it was to him that the Pouzdar 
of Nawab Wallajah at Brst made a grant 
of two villages,— not those with which we are 
concerned.— so that he might feed Syed 
Mahotnedans and other poor men and 
ascribe its virtue to Prophet Mahomed.” 
Then it appears eight other villages, 
including the two in question, were pur- 
chased by the Hazarath at a nominal price 
from the then Jagirdhar of Udayagiri a^id 
he made a gift of them for chaviiable 
purpose?. He was in possession and 
enjoyment of the properties in his lifetime 
and was succeeded after liis death, he 
having died without any issue, by a relation 
of his wife. The dedication to charity was 
made some time in the year 1776. After 
the death of the original founder the 

^ A. A ^ V ^ his successor and 
the latter s descendants. In a previoa.? 

(2) 3S Ind. Gas. aOOj 0 L. W. -102, 
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suit instituted under seotion 92 of the 
Civil Procedure Code, the whole history of 
the institution has been reviewed and it 
was found that the then incumbent of the 
office of trustee or ‘Sajjada\ as he was 
called, one Mahomed Usuf Sahib, was not 
6t to hold the office having been guilty of 
gross mismanagement, misappropriation, and 
misapplication of trust funds. Even before 
bis time, there had been persistent mis* 
management of the trust properties. Some 
of the previous trustees and he himself 
made alienations of some villages either by 
mortgaging them or by granting long leases. 
The two villages in question, Ganduvaripalle 
and Akbarabad, were also similarly alienated 
by the predecessor of the trustee who nas 
the main defendant in the suit under 
section 92 of the Civil Procedure Cede 
above referred to. Ganduvaripalle was 
leased for twelve years iu 1894 and 
Akbarabad was usufruotoarily mortgaged 
for thirty years in April 38S3. The 
question for decision is whether these two 
alienations amount to a violation of the 
conditions in the Jnam Patta so as to 
entitle the Government to resume the 
villages. As regards Ganduvaripalle, the 
lease practically expired sometime in 19C6, 
and the usufructuary mortgage of Akbarabad 
bad still about ten years to run at the date 
of the resumption if the mortgage debt was 
not paid in the meantime. The Inam title- 
deed itself is not forthcoming, but we have the 
Inam register and there, in column 2 1 , the entry 
over the signature of Mr. Chentsal Kao is 
1 recommend the villages to be oontirmed 
permanently so long as the service is 
performed,'’ And looking at column 8, the 
service there meant is “for feeding the 
travellers and poor men and for maintaining 
an efficient establishment for the service 
in the mosque at Anamasamudrampeta and 
for performing the usual festivals, services 
performed.” The order cf the Inam 
Commissioner, Mr. Taylor, is as follows:— 

“Although there is no Sanad or entry in 
the old accounts in support of 8 of those 
villages undoubted (f^) the Sanad uninterrupt* 
ed possession of them all aslnams for nearly 
a century must bo respected. 

The ten villages are confirmed in one 
deed and continued to the parties in column 
IG for the maintenance of the religious 
objects for which they were granted.” 


Admittedly this is not what is called a 
personal Inam; nor is it an Inam in which 
the grant is made to a person on condition 
of his performing certain services of a 
religious oharaofcer. The learned Govern^ 
ment Pleader conceded that it was a charitable 
Inam or Dharmadhayam, that is to say, 
that it was an Inam for the mainienanoe 
and support of certain charitable and 
religious objects. What is granted here, 
60 far as the Government is concerned, is 
the Government assessment; that is to say. 
the British Government confirmed the 
grant and exempted the villages from 
payment of the Government revenue. I 
might mention that Mr. Yenkatarama Aiyar 
appearing for the respondents argued that 
this was not an loam which the Government 
was entitled under any ciroumstanoe to 
resume because it comes within the 
description of tbe loams specified in seotion 
2 of the Regulation XXXL of 1S02. Under 
that section tbe Inams which are declared 
to be non-resumable are certain grants for 
holding lands exempt from the payment of 
public revenue. But tbe question whether 
the present grant is one of that category 
having been exempt from payment of public 
revenue at the date mentioned therein was 
not raised before tbe Court of trial, and 
as pointed in Sikhandar Rowther v. Secret^iry 
of State (2), this is a question which should 
not be entertained for the first time in this 
Court if it was not properly raised in the 
Court of trial. 1 shall proceed on the as- 
sumption that the case is not covered by 
section 2 of Regulation XXXI of 18. <2, but 
that the villages were liable to be resamed 
if the condition on which tbe villages were 
held had been violated. I will also assume 
that the recommendation of Mr. Chentsal 
Kao forms part of the order of the Inam 
Commiestoner, (he effect of which would 
be I hat the grant was to oontinue so long 
as tbe services mentioned are performed. 
It will be noticed that some of the 
oharilable objects are of an interminable 
oliaraoter, such as feeding the travellers 
arid poor men. One of the main objects 
of the grant is the maintenance - of 
the nioeque. It appears that on the death 
of the founder of these charities his tomb 
became an object of considerable veneration 
in the locality and by a long course of 
usage the proper maintenance of_ that tomb 
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the QelebratioQ of Urns and other oeramoniea 
in oommemoration of that holy personage 
heoame inoorporated with the objeots of the 
Wakf. The learned Snbordinate Judge has 
gone into the evidenoe and ooms to the 
eonolnsioD that the mofqne is maintained in 
good repair and the aervioes are regularly 
performed there and similarly the Hazratb’s 
tomb is properly maintained and the 
services in conneotion with the tomb are 
observed. Bnt there has, undoubtedly, been 
ooDsiderable mismanagement for a 
long time and it may be tal^en that the 
religious and charitable observances have 
not been uniformly performed either on the 
scale or in the manner in which they should 
have been. At the same time there can be 
no doubt whatever upon the evidence that 
there has been a substantial performance 
of the charitable and religions objeots of the 
foundation in spite of misapplication and 
misappropriation of trust moneys from time 
to time by the trustees for the time being. 
In this connection it may be pointed out 
that in addition to the income of the 10 
villages some income is derived also from 
presents made at the tomb of the Hazarath. 
Farther it has already been held in the suit 
under section 92 of the Civil Frooedore 
Code that the maintenance of the descend- 
ants of the 2nd Mutawalli or Sajjada- 
niehin is also one of the objects of this 
charitable foundation. Alienation of these 
two villages and misapplication of the trust 
funds each as there have been would not, 
in my opinion, strictly be a breach of the 
condition of the Inam grant, *so long as the 
service is performed*. As fonnd by the 
Subordinate Jndge, the services are perform- 
ed tboDgh not to the full extent of the 
iucome actually derived or which could be 
derived from the properties. It is, however, 
argued by the learned Government Pleader 
that the alienation of the two villages, al- 
tbongh not of a permanent character, is a 
diversion of the Inam villages to purposes 
alien to the grant and, therefore, the villages 
have become resumable. No doubt in a 
case where Inam villages are alienated in a 
manner so that they are lost to the charity 
and the charity cannot be maintained with- 
out their income the forfeiture clause would, 
in my opinion, come into operation. But 
I am not prepared to go so far as to hold 
that a temporary alienation, although for a 

24 


nnmber of years and as such beyond tbe 
power of tbe trustee for the time being, 
necessarily amounts to a violation of tbe 
condition of the grant. The fact cannot be 
overlooked that this is not a personal 
grant. 

The grant is to a charity of a permanent 
character. It is inconceivable that it should 
have been intended that any act of mis* 
management or malfeasance on tbe part of 
a trustee of -a charity like this should 
result iu tbe resumption of the grant. If 
that was the intention, one would have 
expected that the condition would have been 
to the effect that an attempt of any character 
at alienation by the trustee would make 
the Inam liable to resumption. In the case 
already mentioned of SikHandar Rowtker v. 
Secretary of State (2), it has been suggested 
that *‘a mere alienation of tbe trust proper- 
ty may not entail a forfeiture if the trustees 
kept the mosque clean and in good repair, 
put up the lights and kept it as a place 6t 
for worship in the usual manner.” It is 
not necessary for ns to lay down any such 
general proposition, for here the alienation 
was not such as to deprive the charity of 
tbe use of the properties, lb was further 
pointed oat by Mr. Venkatarama Aiyar. the 
learned Vakil for tbe trustee-respondent, 
that tbe lease and the mortgage of the villages 
in question were not binding on the charity 
and that the trustee Mahamei Esuf Mia 
Pe 0 r 2 %da In fact took steps to get bick the 
villages from the lessee and the mortgagee. 
The evidenca on that, point is to the effect 
that he managed to obtain possession of the 
villages by getting the tenants to attorn to 
him by executing Muohilikas. It is, however, 
found that the mortgage amoant due on 
Akbarabad was not paid, but the trustee 
or Sajjadanishin oontenis tha^- the charity 
was not bonnl to pay inasmuch as the debt 
was not incurred for the baneht of the 
charity. It seems to me that we must put a 
reasonable construction upon the language 
of this grant which is of an extremely 
laconic character. All that is said *'the 
villages to be confirmed permanently so long 
as the service is performed.” It cannot 
possibly mean that any default in the per- 
formance of the service, of however minor a 
character, would come within these wordf.,. 
Patting a reasonable construction on those 
words what is contemplated i.s that if the 
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oharits^ fails altogether, or substantially for 
instanoe, through the disappearanoe of the 
mosQue or of persons who would resort 
to the institatiou for prayer, eto.. or if the 
charity is entirely discontinued, then the 
Government would be entitled to resume the 
grant. And that seems to be the interpre* 
tatioD placed on such grant by the Board 
of Revenue, which is the highest Revenue 
authority in the Presidency, as noticed in 
the Standing Orders placed before us. See 
Standing Order No. 51 of the old Order pages 
120 to 122, paragraphs 2 and 3, Paragraph 
2 says:^ Religious and charitable Inams 
may be resumed on the ground that the 
land in respect of which the title deed 
was issued has been alienated or otherwise 
lost to the institution or service to which 
it once belonged or that the terms of the 
grant are not observed,’* Then it says in 
paragraph 3: In oases of abandonment or 
discontinuance of service, all reasonable 
endeavours should be made to secure a 
eontinuanoe or revival of religious and 
charitable institutions and services before 
proceeding to the resumption of Inams 
attached to them.” That implies that the 
resumption is to be made only in oases of 
abandonment or discontinuance of service. 
Similarly in paragraph 4 it is said: "Pro- 
posals for the resumption of religious and 
charitable Inams should be submitted to the 
Board of Revenue except in oases of Inams 
or money allowaccas attached to temples, 
mosques, etc., which have been abandoned 
or in ruins for 12 years or more.” We are 
not bound by any interpretation of the 
Board of Revenue. But I allude to it as 
showing that that is tbe customary inter* 
prefation which the Board of Revenue has 
placed on these and similar words of grant 
and which, in my opinion, accords with tbe 
proper interpretation of the grant in ques- 
tion in this case. 1 might here mention that 
what tbe Government has done in this case 
is not to order the revenue to be assessed 
upon resumption may be paid to the charity 
but has directed the assessment to be credit- 
ed to the general revenues. The Govern- 
ment might be entitled to do that if they had 
a right to resume the grant, but I might 
here refer to paragrapli 7 of the Standing 
Order already referred (o: "When the land 
has been alienated but the institution or 
service is still maintained, tbe loam will be 


resumed, convarted into a Bariz deduotion 
and re*as3igned to the working inoumbant 
or trustee.” Tbe assessment is to ba credit- 
ed to tbe general revenues only in tbe case 
of a service Inam, originally granted for the 
banefibof an institution or service it it has 
bean resumsd on account of. tbe disappear- 
anoa of the institution or cessation of the 
service which it is found cannot ba restored. 
Here it is found that tbe servicea are still 
maintained, though they are not as efficient- 
ly as they ought to be, and some of the 
objects at least are of an unfailiog character. 
Oor attention has been drawn to a 
well-known decision of this Court in Oun* 
naiyan v. Eamakchi Ayyar (1), where there 
is a dictun of Bhashyam Iyengar, J., to the 
effect that in oases of Dharmadayam or 
Davadayam there is no room for the appli- 
cation of the doctrine of cypres execution. 
It is unnecessary for us to consider here 
such a general question. In this ease there 
are certain objects such as feeding the poor 
and the travellers which it is not alleged 
have come to an end, or could become ez- 
tlnot. And 1 am not at present prepared 
to say that where there is a general chari- 
table object mentioned in tbe grant, the 
doctrine of cypres execution can have no 
application to charitable loams. And it 
seems that all that the learned Judge 
meant to lay down by that general dictum 
was that if tbe charity be of a specific 
character and it disappears, then tbe Govern- 
ment would be justified in resuming tbe 
grant altogether and crediting tbe assessment 
to public revenue. The learned Government 
Pleader also relied upon an unreported 
decision of a Bench of this Court in Ap- 
peal No. 342 of 11)15, where it was held that 
a partial diversion may justify resumption. 
But in this case tbe alienation was not such 
as to render the villages unavailable to the 
charity. On that ground alone I think the 
present case may be distinguished from the 
unreported decision. I am of opinion that 
tbe oonolusioD of tbe Subordinate Judge on 
this point is correct. 

Tbe next question argued is as to limita- 
tion. It is contended on behalf of tbe 
Secretary of State that Article 14 of tbe 
Bimitation Act applies and that, tbereforot 
tbe suit not having been instituted within 
one year of the order passed by tbe Board of 
Revenue it was bai^’ed. Article 14 says 
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that for salts to set aside any aot or order 
of an offiser of Governmeat in bis offinal 
oapaoity, not herein otherwise expressly 
provided for, the period of limitation is one 
year from the date of the aot or order. I 
think that the Sahordinate Jadge is right in 
saying that whatever may he the form of the 
prayer, the objeot of the suit is to recover 
possession of the villages from the Govern* 
ment and that the order of resamption 
maet be treated as a naliity as the oon* 
tingenoy on which alone the Governtuent was 
entitled to make the resamption did not 
arise. If the plaintiff did not seek to re* 
cover possession of the villages but only 
wanted the order of the Board of Revenne to 
he sot aside and to obtain any relief in 
oonseqaenoe of that order ai in the case of 
5'u&&anna v. Secretary of State (3), the suit 
woald come within the Article 14. I think 
the proper Article applicable in a case of 
this natnre is Article 144, and it is not 
dispnted that the sait was broaght within 
12 years of the Government taking ap the 
villages. 1 woald, therefore, dismiss the appeal 
with costs. 

SPBNCeR, J — I too am of opinion that the 
Government Order of the 18th March 1903 
resuming the grant in this case cannot bo 
jastified on the facts which are before us. 
The terms of the grant, as they appear 
from the loam register. Exhibit I, are 
that the loam was to continue so long as 
the servicoe, which consisted of (1) feeding 
travellers and the poor, (2) maintaining an 
efficient establishment for the services in the 
moeqae at Anamasamudrampeta and (3) per- 
forming the usual festivals, continue to be 
rendered. The Subordinate Judge hos found 
that there has been no cessation or dis- 
ooDtinuance of the servioos speoi&ed in the 
Inam register. He eays that the liras 
and other usual festivals have been performed 
witbcut break, thongh on a less grand 
coale than before; and there is no reason 
to questioB the correctness of this Bndiiig. 
In fact, shortly before the passing of the 
Government order the Collector, Mr. Batter* 
worth, reported that religious worship was 
kept ap althoagh the expenditore In recent 
years had been considerably cartailed and 
that the mosque and appurtenant buildings 
were then maintained in good repair. He 

(3^ 31 Ind. Cas. 267; (1915) M. W. N. 910. 


did not recommend the resamption of the 
Inam. Bat be considered that the directions 
of a Court for framing a scheme of ad* 
ministration were necessary and he asked 
for orders whether he shoald himself take 
action in this direction. The Board of Revenue 
left the matter in the hands of the Govern* 
ment, and the Government decided that 
those portions which had been mortgaged, 
leased or otherwise alienated and not re- 
deemed within one year shoald be resumed. 
Id no sense can it be said that there has 
been an entire failure of the trust in respect 
of this Inam, bat it appears that the Govern* 
ment resolved to reeame the two villages 
which formed a part of the endowment of 
the trust on account of the aot of one of the 
former trustees in temporarily alienating them 
and thus diverting the income from the purposea 
of the trust. A list of the villages alienated 
is attached to the Colleolor’e report, dated 
February let, 1901; and from his sub- 
sequent report of the 18th May 1903 it 
appears that all these villages except two 
were redeemed and freed from enonrabranoes 
by the trustee. The two exceptions are 
the villages of Akbarabad and Ganduvaripalle. 
The village of Akbarabad was mortgaged 
with possession for 30 years from 1893, 
with the condition that at the olose of the 
mortgage period the mortgagee was to give 
up the property unconditionally and free 
of debts. The village of Ganduvaripalle 
was mortgaged with possession and then the 
mortgage was converted into a lease for 
12 years from Fasli 1303. The terms for 
which these villages were alienated expired 
long before the suit. There was no per- 
manent dissipation of the endowed property 
of the trust. 

Now that a scheme has been prepared by 
this Court in Appeals Nos. 191 and 236 of 1914 
and in 200 of 1917, it is unlikely that any 
further abases of the trust and acts of 
mismanagement by the trustee will occur. 
It would not be doing justice to the inten- 
tion of the founder to allow the institution 
to suffer for the fault of the office holder 
for the time bsing. Moreover the resump- 
tion that was ordered in 190 5 would ba 
contrary to the spirit of the Board’s Standing 
Orders as amended in 1913 and brought 
up-to date, which lay down directions for 
dealing with oases of religious and charit- 
able Inamp held on title deeds. Thio s’a 
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neither a ease of a nioB()ae abacdcned or 
in rnioB; nor is it one of a permaneDt 
loss of title to the land formicg the 
endowment of the institatioOf in wbiob cases 
the rales provide for the permanent resump- 
tion of the Inam. I, therefore, agree with 
my learned brother that the judgment of tbe 
lower Court mast be supported on this point. 
I also agree with him that tbe respondent 
is entitled to tbe mesne profits awarded to 
bim in the lower Coort’s deoree, that Article 
14 of tbe Limitation Act has no application 
to tbe facts of this case, and that tbe appeal 
eboald be dismissed with costs. 

M. c. P. 

Appeal dismissed^ 


CALCUTTA HIGH COURT. 

Appeal fhom Appellate Decree No. 493 

OP la?. 

March 26, 1919. 

Present: — Justice Sir^satosh Mookerjee, Kt., 
and Mr. Jastioe Beaohoroft. 

GOPAL CHANDRA SEN and otheks 

— Defendants — A ppellanis 

BANKIM BlHARl RAY and ctuebs — ■ 
Plaintipka* — Respondents. 

Limitation Act (IX of 19' 8^, x. 26 — Laxement, 
enjoyment of, diiscontiunancc of, effect cf — Right of nay 
— Suit for eslablixh7ne7it of right of ivay — Harden of 
}>roof. 

I In a suit to establish a right of way under section 
26 of the Limitation Act the plaintiff cannot, succeed 
Jttcrcly hy proof of enjoyment for 20 ycais; ho 
jnust show also that such enjoyment ended only 
•within two years before suit [p 373, col. ] ] 

Where there has been no obstruction by the 
defendant and there is no suggestion that the 
plaintiff voluntarily abandoned or discontinued tbe 
exorcise of a right of way, it is not necessary for 
the plaintiff to prove allinnativoly ‘actual user’ of 
the way down to a date witliin two years before 
the suit. A person may he said to ho in “cnjoyn>cnt” 
of a right of way during u period of time, though 
he does not actually “use” the way every moment, 
[p. 373, cols I A 2.]' 

More non-user for u time of an casement which 
the owner might, if ho pleased, enjoy during every 
liour of that time, but winch for some good reason 
lie does not can- to enjoy, is not necessarily discon- 
tinuaneo of eiijoytncnt of the right. Ihc cessalioii 
of user is not nn invariablo indication of abeyance of 
the enjoyment of a right, [p. «t#3, col 2.3 

Appeal against the decreeof tbe OGBoiating 
Subordinato Judge. Midoapur, dated the 10th 
January 1917, modifyia that of tbe Munsif, 
let Court of Contai. dated the 7th October 

1915. 


Babas Mohendn Naf/i May, Biraj Mohan 
Mnjumdar, Sakani Kant Sinha and Sarada 
Charoti Maitit for the Appellant?. 

Babu Jyotish Ohandra Sazra (with him 
Baba Bipin Bikari Ghosh), for tbe Re- 
spondents. 

JUDGMENT.— This is an appeal by the 
defendants in a suit for declaration of a 
right of way, for removal of an obsfcrao- 
tion thereto, for a permanent injnnotion 
and for incidental reliefs. The plaintiff 
set up a claim to use the pathway far 
several purposes, namely, (a) to obtain 
access to a.pablto road across sand dunes 
wbiob lie towards tbe north of bis home- 
stead, (5) to enable his workmen to bring 
materials for tbe repair and construction 
of hoDsee, (c) to enable his sweepers to 
remove night soil, and (d) to take his 
cattle to the field. The defendants denied 
the existence of tbe alleged way and 
pleaded the bar of limitation. The trial 
Court decreed the suit. Upon appeal, the 
Suboidinate Judge held that there was 
ample evidence to prove that the inmates 
of the houss of the plaintiff had, for a 
period much exceeding 20 year?, used the 
way for access to tbe sand dunes where 
thfy went to answer calls of nature ; but 
he was not satisfied with the evidence as 
to the user cf the pathway by sweepers, 
labourers and cattle. In this view the Sub- 
ordii-ate Judge modified the decree of the 
primary Court and limited the declaration 
of Ibe way for ufg by the inmates of the 
house of the plaintiff as a passage for access 
to the sand dunes on the north of tbe 
land of the defendants. The defendants 
were not eatitfied with ibis partial suooeES 
and have appealed to this Court, sub- 
stantially on the ground that the facts 
found are not sufficient to justify the declara- 
tion of a prescriptive right cf way under 
section 26 of the Indian Limitation 

To enable a plaintiff to establish that 
he has acquired, under the Statute, an 
absolute and indefeasible right of way, be 
must prove that tbe way has been peaceably 
and openly enjoyed by a person claiming 
title thereto as an easement and as of 
right, without interrnption, and for twenty 
years. The Subordinate Judge has fonn 
that in this case the user extended ® 

period much longer than 20 years, ^ t a 

the right was peaceably and openly ©Djoy® » 
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witboat interraptioD, as au easement and 
' not on aoooant of any proprietary interest 
in the land and that no permission 
was obtained from the defendants or their 
predeoessors. The plaintiff must aooordingly 
be deemed to have aoqaired an absolate 
and indefeasible rigrht of way. 

The question next arises whether, as 
required by the Statute, the period of 
‘ enjoyment ” for twenty years ended 
within two years next before the institution 
of this suit ; for the plaintiff oannot suoseed 
merely by proof of enjoyment for twenty 
years ; be most show also that suoh enjoy* 
ment ended only within two years before 
suit: Oopee Ghund v. Bhochin Mohun (1), 
Luchmee Pershad Narain v. Tiluckdharee 

Sing'n (2) and Janhavi Chowdhurani v. Bindu 
Bashini Ohowdhurani (3). Upon this 
point, the Subordinate Judge is not 
explicit. In the eighth paragraph of the 
plaint, filed on the 19th March 1915, it was 
alleged that the defendants made the first 
attempt at obstruotion on the 13th Mai oh 
and built the wall aoross the path three 
days later on the 16th M.arob, thereby pre* 
venting the plaintiff from using the disputed 
way. In the written statement, although 
the right of way was denied, the assertion 
that the wall had been ereoted on the date 
mentioned was not expressly oballenged. 
The Court of 6rst instanoe found that 
the wall was ereoted in March and held 
that no question of limitation consequently 
arose. This Boding does not appear to 
have been impugned before the lower 
Appellate Court. The position, then, is 
that the plaintiff acquired an absolute 
and indefeasible right of way by ‘ enjoyment” 
for the statutory period ; there was no 
discontinuance of the enjoyment ” by 
reason of an obstruotion by the defendants, 
till within a few days previous to the 
institution of this suit, and there is no 
suggestion that the plaintiff voluntarily 
abindoned or disocotinned the exercise of the 
light at any time before such date. In 
these oiroumstanoes, it is not necessary for 
the plaintiff to prove affirmatively actual 
user” of tha way down to a date within 

(1) 23 W. B. 401. 

(2) 21 W. R. 29'. 

(3) 26 C. 593; 3 C. W. N. 610; 13 Tiul. Dec. ( v. s.) 
531 . 


two years before the suit: Sham Ohurn v. 
Tariney Churn Bamriee (4), Koylash Ohun” 
der Ohosey. Sonatun Ohung (5), Vinayak Mo- 
reshwar v, Martand Trimbak (6) and Ohulant 
yfuhammad v. Qulsher Muhamed Khan (7). 
A person may, without violence to language, 
be said to be in ‘enjoyment” of a right 
of way during a period of time, though 
he does not actually use” the way every 
moment As explained by Garth, C. J., in 
Sham Churn v. Tariney Churn Banerjee (4), 
mere non-user, for a time, of an 
easement which the owner might, if be 
pleased, enjoy during every hour of that 
time, but which, for some good reason, he 
does not care to enjoy, is not necessarily 
discontinuance of enjoyment of the right ; 
for instance, where the owner of a bouse 
does not nse a way to it because the bouse 
is for a time unoccupied, or where a farmer 
desists for a time from using a pasture 
because he happens to have no pastnrabls 
cattle or because the herbage is scanty or 
nnwholesome by reason of drought or like 
cause, each may still bs considered as in 
“enjoyment” of the right of easement. This 
distinction between “enjoyment” of a right 
of easement and “actual exercise” of the 
right was overlooked iu illustration (6) to 
section 26 of the Indian Limitation Act, 
1877. [as was pointed out by Garth, C. J,, 
in Koylash Ghunder Qhoee v. Sonatun Chung 
(5) which was consequently not reproduced 
in the Indian Limitation Act, 1908]. To 
put the matter briefly, cessation of user 
is not always inconsistent with continuance 
of enjoyment of a right \^Janhavi Chowdhurani 
v. Bindu Bashini Chowdhurani (3)] or, in 
other words, cessation of user is not an 
invariable indication of abeyance of enjoy- 
ment of a right. This was recognised in 
Carr V. Foster (b), in which if. was ruled 
that where a commoner had ceased to use 
the common during two years of the thirty ' 
(as he had no commonable cattle at the 
time), but had used it before and after, 
the Jury was jnstifled in finding a oonfinned 
enjoyment of the right during thirty yoars. 

(4) 1 c. 422 at p. 430; 2o\V.R. 22H; I !n.l. Dor. 
(n* 8.) 264- 

(5) 7 C. 132; 4 Shome L. H. 144: 8 C. 'i. R 2 ^= 1 . 

5 Ind. Jur. 642; 3 Inc?. Der. (n. s ) 635. 

(6) 6 Bom, L. R. 237. 

(7? 38 V. R. 1S8G 

(8) (181-2) 3 ii B. .581; 2 (i. & D. 753 11 L 
n 284; 6 Jur 8:^7; 1 U E. K. 631; 61 R. R 391 ' 
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See also tbe decision of tbe Jadioial Com- 
mittee in James t. Stevenson (9) and of 
Lord Chelmsford, L. 0., in Orossley v. Light* 
otcler (10). In onr opinion, the disputed 
waj was ^enjoyed** by the plaintiff as an 
easement within two years next before the 
institution of the suit. 

The result is that tbe deoree of ihe 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed, 

(9) (1893) A. C. 162; 62 L. J. P. C. 61; 1 R. 324; 
68 L. T. 639. 

(10) (1867) 2 Ch. 478; 36 L. J. Ch. 584; 16 L. T. 
438; 16 W. R.80I. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 345-B op 1917. 

August 20, 1918. 

Present: — Mr. Mittra, A. J. C. 
KARNIRAM.NATHUBAM and another— 

Plaintiffs — Appellants 
versus 

HARDBO JAGANNATHand another — 
Defendants— Respondents. 

Mortgage^Prior and subsequent mortgages •^Fore* 
closure suit by subsequent mortgagee — Purchase of 
equity of redemption by prior mortgagee — Prior and 
subsequent mortgagees, rights of — Redemption. 

P, held two unregistered mortgages dated 26th 
December 1897 executed by D., the original owner 
of the property. In 1909 J). executed a registered 
mortgage in favour of H., who in 1913 instituted a 
suit for foreclosure without making P. a party to 
the suit and obtained a 6nal decree on 9th May 1914. 
While this suit was pending, D. on 6th January 1914 
sold by registered sale-deed the mortgaged pro- 
perty to P. who instituted the present suit for 
possession. The trial Court hold that the sale 
having been made pendente lite w’as inoperative 
and allowed P., to redeem the mortgage of 
1909 in favour of 11. Tho Grst Appellate Court, how- 
ever, dismissed the suit on the ground that as P. 
could not enforce his mortgage at the date of tho 
foreclosure suit, all his rights were extinguished. P. 
appealed to the High Court and H. claimed for the 
first time to redeem P.’s mortgage: 

Held, that P. had a right to redeem H'q mortgage 
of 1909, but U. as representative of tho mortragor 
had a better equity to redeem P. [p, 375, col. I.J 

Appsal froni tho dooroe of tho Additional 
Diatriot Judge, Akola, in Civil Appeal No, 
54 of 1917, dated the 6th July 1917, 


Mr. M. Y, Shareeft for tbe Appellants. 

Mr. T. V, Okitalet for Respondent No. 1. 

JUDGMENT.— Tbe £rst point for oonsi- 
deration is whether the appeal to the lower 
Appellate Oonrt was barred by time. It 
admittedly was so by one day. The appel- 
lant before the lower Appellate Court satis- 
6ed that Court that there was suffioient 
cause for the delay in filing the appeal. I 
am not prepared to interfere with the. exer- 
cise of discretion by tbe lower Appellate 
Court OD this point. 

The plaintiffs-appellants held two unregis- 
tered mortgages dated the 25th Deaember 
1897 executed by tbe defendant No. 1, who 
was the original owner of the property. In 
1909 defendant No. 1 executed a registered 
mortgage in favour of the defendant-respond- 
ant Hardeo, who instituted a suit for fore- 
closure in 1913 without, however, making the 
plaintiffs parties to that suit. A decree 
nisi for foreclosure was obtained by the 
defendant-respondent Hardeo on tbe 24th 
July 1913. This decree was made final on 
9th May 1914. Pending these proceedings, 
on the 6th January 1914, defendant No. 1 
sold by a registered sale-deed the mortgaged 
property to the plaintiffs. It has been 
held by both the Courts below that the sale- 
deed in favour of the plaintiffs dated the fith 
January 1914 was inoperative and it was 
mdkde pendente lite. This finding is not con- 
tested in second appeal The first Court 
held that as tbe plaintiffs' mortgages were 
unregistered, they must be put in tbe same 
category as if they were subsequent mort- 
gagees, tbe mortgage in favour of the 
defendants-respondents being one by a 
registered instrument. The result was that 
the plaintiffs were allowed to redeem the 
defendant No. 2’s mortgage of 1909. This 
deoree has been set aside by tbe learned 
Additional District Judge on a ground, 
which, it is now conceded, cannot be sup- 
ported. Tbe lower Appellate Coart was 
of opinion that, as the plaintiffs could not 
enforce their mortgages by applying for 
sale or foreclosure at the date of the suit, all 
their rights were extinguished. It has been 
rightly pointed ont that the claim to redeem 
the defendant No. 2*8 mortgage is governed 
by Article 148 of the Limitation Act which 
gives sixty years for redemption, though a 
very much shorter period is allowed to 
the plaintiffs for sale or foreclosure, 
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Thero oftnbono doubt thut tbo judgniBiit 
of the lower Appellate Court is wrong.- 
The plaintiffs have a right to redeem the 
defendant ‘respondent Hardeo*8 mortgage: 
but he in his turn now alaims to redeem 
the plaintiffs, a claim which, however, was 
not put forward in the Courts below. The 
learned Counsel for the appellant has cited 
a case \,Mangli Ptascid v. Pati Earn (1)3, which 
supports the contention of the respondent 
Hardeo. The extreme contention on behalf 
of the respondent Hardeo is that the plaint- 
iffs* suit must be dismissed as they have 
no right to redeem. I am unable to agree 
with this contention. 

The only case relied upon is Perumal v. 
Kaveri (2). In that case the party saeking 
to redeem held a usufructuary mortgage, 
and it would appear that the case was 
decided upon the relative rights of 
redemption on the part of the parties. It is 
not, as I read the case, an authority for a 
iroposition that a subsequent mortgagee’s 
right of redemption is lost by reason of the 
prior mortgagee having foreclosed on his 
mortgage without making the subsequent 
mortgagee a party. Whilst I cannot 
agree with the respondent Hardeo’s con- 
tention that the plaintiffs have no right to 
redeem the defendant-respondent Hardeo’s 
mortgage of 1909, I am bound to accede 
to their contention that they in their turn 
as representatives of the mortgagor have 
a better equity to redeem the plaintiffs. 
This view is supported not only by the 
case cited from the Allahabad Law Journal 
just quoted (1) but also by Patiram v, 
Qhasiram (3). 

Now the principal sum secured by the 
two mortgages comes to Rs. 99. The third 
alleged mortgage has not been proved. 
Therefore, we may ignore it. Under the rule 
of Damdupat the plaintiffs can only olaim 
R^. 198. Though the plaintiffs could not 
have enforced their mortgage as held by the 
lower Appellate Court, it is always open to 
the defendant No. 2 Hardeo to redeem that 
mortgage. 

The result is that the decrees of the 
Courts below are set aside and in lieu there- 
of it is decreed that the defendant No. 2 

(1) 1 A. L. J. 360. 

(2) 16 M. 121; 2 M. L. J, 2sJl; 5 fncl. Dec. (x. b.) 
792. 

(3) 3 C,P. L. R. 82. 


Hardeo pay to the plaintiffs the sum of 
Rs. 198 within four months from this 
date. In default it will be open to the 
plaintiffs to redeem the defendant No. 2*8 
mortgage upon payment of Rs. 204-12-10 
within four months from the expiry of the 
6rst four months 6xed for redemption by 
tbe defendant No. 2 Hardeo of the plain- 
tiffs’ mortgage, and upon the plaintiffs 
redeeming the defendant No. 2*8 mortgage, 
che defendant No. 2 will put tbe plaintiffs 
in possession of the field described in tbe 
plaint. I order that each party should bear 
his costa tbroogbout. 

Decrees varied. 


CALCUTTA HIGH COURT. 

PiRST Appeal proj4 Order No. 73 op 1916. 

December 1 3, 1 9 1 8. 

Present: — Mr. Justice Teuoon and Mr. 

Justice Greaves. 

JATINDRA NATH BOSE and others — 
Petitioners — Appellants 
versus 

SARAT CHANDRA ADDYA 
and others— Opposite Parties — Respondents. 

Civil Procedure Code (Act 1' oj 1908), *• 
Restitution. — Attachin<j creditor^ uhefher representative 
of decree’holder. 

A and B obtained a joint decree against cci-tain 
})erson8 in execution of which certain properties of 
the judgment-debtors were put to sale. A applied 
to be substituted in place of his co-docreo-holder 
B, on the ground that ho bad purchased the latter’s 
share in the decree. This application was rejecteil 
by the executing Court but was allowed on appeal. 
In the meanwhile a creditor of B, who held a decree 
against him, attached and withdrew B's share of tlie 
sale-proceeds in execution of his decree against 
B. A then applied for restitution of the monov 
thus withdraw’n by the attaching creilitor of B- 

Held, that the attaching creditor not Iiaviug been 
a party to the decree obtained by A uiid B or to 
the substitution proceedings uiul not beiu"- -i 
representative of B, the provisions of soetioir 14-t 
of the Civil Procediiro Code wore ina])plical)le to 
the case, and the application for restilution innsl 
therefore, fail, [p 37U, col. 2.] 

Appeal against an order of the Subordinate 
Judge, 2nd Court, Hooghly, dated the 
V2th August 1916. 
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Babae Bepin Behary Ohose and Narendra 
Nfith Ghoxedhury^ for the Appellants. 

Baba Manmatha Nath Roy^ for the Respond* 
ents. 

JUDGME?iT. 

Teunon, J. — This appeal is direoted 
againet an order made by the Subordinate 
Jndge of Hooghly, on an applioation which 
purported to be one made aiider seotion 
144, Civil Prosednre Code. It appears 
that the appellants before as, who were 
petitioners in the Court of Srst instanoe, 
along with one Nolini Mohan Bose obtain* 
ed a deoree against certain persons and 
in execution proceedings put the properties 
of the judgment debtors to sale. The sale 
in execution took place on the 11th June 
1911, and on the next following day the 
appellants before us made an application 
that they should be substituted in place 
of their co-decree-holder, Nclini Mohan 
Bose, on the ground that on the 2^rd March 
1911 they had purchased his two-third 
share in the deoree that they had jointly 
obtained. This application was refused on 
the Ist January 1912. Meanwhile a creditor 
of the vendor decree-holder, who is now 
the respondent before os, bad on the 
15th July 1911 attached Nolini’s share 
in the sale proceeds then lying in the Court 
of 6rst instanoe. Against the order refus* 
ing their application for substitution the 
present appellants preferred an appeal to 
this Court, and by the order of this 
Court made on the 10th June 1913 the 
substitution for which they prayed was in 
fact made. In the interval on cbe 6th 
September 1912 the respondent, that is, 
the attaching creditor, withdrew from the 
Court the money which he had attached 
in execution of his deoree against Nolini: 
The application of the appellants then 
was that he ohould be called upon to 
refund this money, and in order to bring 
the application within the provisions of 
section 144, C'vil Procedure Code, it was 
contended in the Court below, as it is 
contended here, that the creditor who thus 
withdrew the money belonging to his 
judgment debtor Nolini is a rep’-esentitive 
of l^olini as deoree bolder in the suit in 
which the original decree was obtiiined. 

In support of this conlention we have 
been referred to three oases, Shama Bur- 
tihnd Roy Chtnodery v. Burro Purshad R^y 


Ohotodery (1), Prosunno Kumar Sanyal v. 
Kali Da$ Sanyal (2) and Borasami Ayyat t* 
Annasami Ayyar (3)« Of these oases the 
Brst two do not appear to ns to have any 
application to the case before ns, and the 
third case, if at all applicable, goes against 
rather than in favour of the contention 
that has been advanced by the appellants. 
The attaching creditor-respondent was no 
party to the deoree in exeontion of wbioh 
tbe properties of certain judgment-debtors 
bad been attached, and he was also no 
party to the proceedings in which the snb* 
stitntion sought for by tbe appellants, was 
first refused and eventnally made. We 
are not prepared to so extend the scope 
of section 144, Civil Procedure Code, as to 
bold that tbe respondent is a party or tbe 
representative of a party to tbe deoree or 
order in question. 

This appeal is, therefore, dismissed with 
costs. We assess the hearing fee at three 
gold mc>hur$. 

Greatbs, J. — I agree. 

Appeal dismissed, 

<n 10 M. I. A. 203; 3 W. E. P. 0. 11; 19 E. R. 948; 
2 Suth. P. C. J. 103. 

(2) 19 0. 683 (P. C.); 19 I. A. 166; 6 Sar. P. 0. J. 
209; 9 Tnd. Deo. (s. s ) 898. 

(3) 23 M. 30R; 10 M. L. J. 307; 8 Ind. Doo. (n. 8.) 
616. 


LOWER BURMA CHIEF COURT. 

Civil Miscellaneous Appexl No. 73 or 

1918. 

September 6, 1918. 

Present : — Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Ormond. 

P. MOOLCHAND — Appellant 

versus 

PO THEIN — Respondent. 

Amendment of plaint— ‘Abandonment of eertnin 
claims, effect of — Suit, whether cniertainable in respect 
of abandoned claims. 

If a pUintiS is allowed to abaadoa a claim, the 
Court cannot, in allowing such abandonment, bo 
said to bo entertaining that claim. The effect of 
an application to amend a plaint by striking out 
certain claims is in substance as if the suit had 
never been commenced in respect of such claims, [p. 
877, col. 1.] 

Mr. Barnabas, for the Appellant, 


INDIAN OASES. 


377 


Vol. Ll1 


MOOLCHAMD V, FO THEIN. 

Mr. Wiltshire^ for the Respondent. 

JUDGMENT. — Defendants Nos. 2 to 
5 exeoaied certain mortgages in favonr of 
defendant No, 1, who being indebted to the 
Burma Rise Trading Company deposited 
those mortgages and title-deeds with that 
Company by way of security. The plaintiff 
is the assignee of the Company’s debt and 
mortgage. He asked for a personal deoree 
against the lat defendant and for a mort- 
gage deoree against defendants Nos. 2 to 
5. Defendants Nos. 2 to 5 did not appear. 
The immoveable property, the subjeot- 
matter of the mortgages, were all situated 
outside the inrisdiotion of this Court. 
The plaintiff applied to amend his plaint 
by striking out defendants Nos. 2 to 5 and his 
prayer for a mortgage deoree, leaving only 
his claim against the Isfc defendant for a 
personal deoree. The learned Judge on the 
Original Side held that be had no juris- 
diotion to entertain the suit ; that bj allow- 
ing suoh an amendment ha would be 
entertaining the suit ; ani that under 
Order VI I, rule 10, the only order he oould 
make was to return the plaint to be institut- 
ed in the proper Court. He relied upon 
the oaseof Hara Lai Baneriee v. Nitamhini 
-De6> (1) and he refers to the case cf 
Jairam Narayan Haje v. Atmaram Narayan 
Rdje (2)» Tbo 0ftS6 iq 29 Cft]ocitt& has V6py 
litile bearing on the point. The suit was 

dismissed cn the ground that it was a 
suit for land outside the jurisdiotion, and 
it was held that the claim for the oon- 
struotion of a Will was merely anoillary to 
the claim for land. In the case raported 
in 4 Bombay the suit was dismissed as 
to the property outside the local jurisdic- 
tion of the High Court but it is not dear 
whether it was entertained as regards the 
rest of the property. 


Id oar opinion, the Coart by allowin 
.he plaintiff to abandon a olaira oanno 
be eaid to be entertaining that olaim. Th 
effeot of an applioation to amend a plain 
by striking out certain claims is i 
snbstanoe as if the suit had never bee 
^mmenced m respect of snob claims [se 
^mndr<i Chandra y . Balaram Das 13)] Mi 
Wiltshirs for the respondent cites the oas 


(l)29C. 315. 

ft f 82 Ind. Dec. (n. a.) 830, 
13^ 5 Ind. Caa. 725; 11 C. L. J. 161. 


of Kannusami Pillai v. Jagathambal (4), 
which was a case decided by the Madras 
High Court in January 1918, and there 
apparently the Court was of opinion that 
where a plaintiff applied to amend his 

plaint by striking out a portion of his 

olaim so a.s fo bring it within the juris- 
diotion of the Muosif’.s Court, the Mansif 
hid no po ;rer except to return the plaint to 
be presented to the proper Court under 
O.'derVIf, rule 10; bat the chief ground 
of the judgment apparently was that the 

Mansif exercised a wrong discretion in 

allowing the amendment and giving leave 
to the plaintiff to bring a fresh suit, be- 
cause the plaintiff had grossly undervalued 
the suit. Mr. Wiltshire also cites the 
oaee of Ehimji Jivraju Shettu v. 8a Puru- 
shotam Jutani (5), but that was a case 
where the plaintiff instituted a suit in the 
Subordinate Judge’s Court upon two causes 
of action, one of which was triable by the 
Munsif and the other by the High Court. 
Jf the two could have been joined together 
the Subordinate Judge would have had 
jurisdiction ; and because the Subordinate 
Judp had no jurisdiotion to entertain either 
of the causes of action, it was held that he 
should have returned the plaint. The 
following cases cited by Mr. Barnabas for the 
appellant i Kartm Sahib v, Badrudeen 

Sokib (6) and Oudri Lai v. Jagannath 
Bam (7) are authorities to show that the 
Court should allow the plaintiff to abandon 
each portions of his claim as he thinks 6t 
and to proceed upon the remaining causes 
of action over which (he Court had juriedio- 

tion. 

The appeal is allowed with three gold mohurt 
costs The order of the learned Judge on 
the Original Side is set aside and the case will 
be proceeded with according to law. 

Appeal allou'ed. 




. T. 46; 41 M. 701; 8 L. \V 145. 

iov 1 ^ (>•’' s ) 704. 

(6) 28 M. 216. 

iTj 8 A. 117; A. \Y. N. (1,80) jv j, 
(n. 8.) 1154. ' . 
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SRICUABiN V. MAEUAN LAL. 


PUNJAB CHIEF COURT. 
Miscsllaneoos Second Civil Appeal No. 1850 

OF 1914. 

May 9, 1917, 

Present-. — Mr. Justice Chevia and Mr, Jaitioe 

Sbadt Lai. 

SULTAN ALI and others — Dependants — 

Appellants 

reritts 

Malik AMIR and others— Plaintiffs — 

Respondents, 

Afpealy second— Hole of land — Sbamilat, share oft 
u'hether passes — Qu«?5/ion of fact — Construction of 
document. 

The question whether the parties to a sale-deed 
intended the sale to include a pro rata share of the 
shamilat is one of fact and not of law, and where 
the document docs not present any difficulty, no 
qnestion of the construction of the instrument 
arises in the case. 

Miscellaneous second appeal from the 
order of the Additional Divisional Judge, 
Attock, at Mianwali, dated the 16th June 

1914. 

Dr. Qokal Chand Narangt for the AppeL 
lantp. 

Mr. Uandk Ghandt for the Respoudents. 

JUDGMENT. — The Courts below have 
concurred in holding that the ancestor of 
the defendant Mian Muhammad did not, 
by virtue of the sale deed dated the 25th 
November 1870, acquire a right to a 
proportionate share in the shamilat of the 
village. This finding has been arrived at 
after full oousideration of all the evi* 
denoe, including the terms of the document, 
and there can be no doubt that the ques- 
tion whether the parties to the transaction 
intended (he sale to include a pro rata 
share of the shamilat is one of fact and 
not of law, tide, infer alia, Saleh v. Musummat 
Bakhtawar (1). The language of the 
document does not present any difficulty, 
and we are not prepared to hold that 
any question of the construction of the 
iofetrument arises in this case. 

It is, however, argued that in 1870 there 
was no shamilat in the village, that a 
very large area, about 2,67,000 kanalst 
was subseqnently awarded by the Govern- 
ment and recorded as shamilat deht and 
that all the persons who were then pro- 
prietora in the estate became ipso facto 
oo-sharera in tbia joint holding. This 
matter was not specifically raised in the 

(1) 36 Iiuh Cs®- ^ 1^' 1^^^' 


pleadings, and the issues appear to be 
couched in ambigaons terms. There oai]« * 
however, be no manner of doubt that the 
defendant invited the attention of the trial 
Court to it by an application presented 
by him on the 29tli July 1910, and that 
the Court in pursuance of the prayer 
contained therein summoned the Naib Sadar 
KanuUgo and examined him in respect of the 
entries made at the Settlements of 1854,. 
1860 and 1878 as to the existence and the 

extent of the area. Farther, ground 

No. 4 of the memorandum of appeal to 
the lower Appellate Court refers to^ the 
same point, but the learned Additional 
Diviaional Judge did not apparently 
appreciate the point and omitted to deal with 

it. 

We have heard Counsel on both sides, and 
while holding that the defendant did not 
acquire any title to a share in the shoinilat 
under the instrument of sale, we consider 
that the question whether there was any 
subsequent acquisition of the shamilat 
and whether the defendant is entitleo to 
a pro rata ehaie therein one of 
impottanoe, especially when we ^ 

the entry of the Settlement of 1878 lends 
colour to the contention of the appel- 
lants. We are, however, unable to express 
any definite opinion, and direct tbe Court 
of first instance to frame an issue on 

the point and determine it along with the other 
issues remanded for decision. 

The appeal is accepted pro ianto and the 
parties are directed to pay their own costs in 
this Court. , ^ j 

Appeal accepted. 


CALCUTTA HIGH COURT. , 
Appeal form Appellate Decree No. 2Uo j 

OF 1917. 

February 13, 1919. t *• a 
Mr. Justice Teunon and Mr. Justice 

Walmsley. 

SRICHARAN BHANDARI— Defendant 

Appellant 


versus 

LHAN LAL BHANDARI and another 
— Plaintiffs — Respondents. , 

(ration — Atvard not signed hy ^ 

tors, validity of- Decision in 

of parties, whether 

honTobjcrfionlfo, whether can he taken n 
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The omission of one of several arbitrators to 
sign the award does not vitiate the award whore 
the arbitration proceedings took place in. the 
presence of all the arbitrators, [p. 379, col. 2.j 

Where a suit having been referred to arbitration, 
the arbitrators took down the depositions of the 
plaintiff and the defendant but finally approved an 
arrangement put forward by the plaintiff and agreed 
toby the defendant: 

Held, that tho decision of the arbitrators, though 
it was in accordance with the wishes of tho parties 
was nothing but an award, [p. D79, col. 2.] 

The objection that a mortgage bond is not duly 
attested cannot be allowed to be taken for the 
first time in tho Appellate Court as it raises a question 
of mixed law and fact. [p. 380, col. 1.] 

Appeal against the decree of the Sabordi- 
nate Judge, let Court, Hooghly, dated the 1 1th 
of August 1917, affirming that of the Mnnsif, 
Ist Court, Arambagh, dated the 24*;b of 
May 1916. 

FACTS appear from the judgment. 

Sir Rash Behari Qhosh (with him Baba 
Panchanan Ghoie)^ for the Appellant.^ 
1 attack the arbitration as quite illegal 
and so the award cannot be sustained in 
law. There were nine arbitrators, but their 
judgment does not contain the signatures 
of all the arbitrators. That is a fatal 
irregalarity. Further, there is no indioatioQ 
that the arbitrators exercised their judg« 
raent ; they merely recorded the unanimous 
agreement of the parties. So the decision 
of the arbitrators cannot be supported. 
Taking of evidence by them cannot cure 
the illegality. They are required to come 
to an independent destsion. So at least the 
whole thing can be treated as a deed of 
partition which is compulsorily registrable. 
A mortgage bond, which was improperly 
admitted in evidenoe, has not been shown 
to bs duly attested. On the above 
grounds 1 submit that the award is bad 
in law and ought to be set aside. 

Baba Baidya Nuth Duti (with him Baba 
Bhupsndra Kumar GhosB)^ for the Respondents, 
was not called upon. 

JUDGMENT. 

Teumox, J. — This appeal arises out of 
a suit brought to recover a certain parcel 
of land on establishment of the plaintiffs* 
title. The plaintiffs* case was that when 
the plaintiffs* father and the father of the 
defendant separated in 1281, the parcel of 
land now in question fell to their fatber*a 
share on partition. 

The decisions of the Courts below proceed 
largely on what is described as an award mad^ 


by certain arbitrators on the 2lst Chait 1281. 

The objections taken tn this award before 
ns are that out of 9 arbitrators who were 
appointed by the parties only 8 have signed 
the award; s^condly, that they did nqt 
exercise their judgment as arbitrators but 
merely recorded an arrangement amicably 
arrived at between the parties; thirdly, that 
it is thus a deed of partition the regia, 
tration of which is oompuhory; and lastly it 
is contended that a certain mortgage bond 
has been improperly admitted in evidence. 

It would seem to be the cise that 9 
arbitrators were appointed to settle the 
dispute between the parties and to make 
a partition of their properties; and it would 
al^o seem from the document oontaicing 
the award that has been put in evidence 
that only 8 of these 9 arbitrators signed 
the award; but the document itself shows 
that though only 8 signed, the proceedings 
were taken in the presence of all 9. That 
being so, we think that the omission of 
one of the arbitrators to sign does not vitiate 
the award. 

With regard to the second contention, it 
appears that whan the arbitrators proceeded 
to the spot, they took down the depositions 
of both the brothers and called upon them 
to produce evidence, but finally approved 
an arrangement put forward by the then 
plaintiff Chaterbhuj and agreed to by the 
defendant. It is said that this shows that 
the arbitrators did not in fact exercise 
tbeir judgment in this matter; and the 
80 called award was not an award. Wa are 
not prepared to aooede to this contention. It 
18 true that the decision of the arbitrators 
IS in aocordanos with the wishes of the 
parties, but it is also the ease that they 
had taken evidence and having taken evi- 
dence, It may well.be that in their judg. 
ment the proposals put forward by the 
plaintiffs and ultimately agreed to by the 
defendant were the most fitting and ap- 
propriate arrangement to make. Their deoi 
sioQ purports to be in fact an award and 
a decision; and we do not think that we 
shcald look upon it as anything else. 
That being so, the third contention before 
us need not be further considered. 

With regard to the mortgage bond which 
was admitted in evidence, the objection now 
taken ia that it has not been shown that 

this mortgage bond was duly attested, n .n 
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the objftotion taken in the Court of the 
Subordinate Judge was that the mortgage 
bond was improperly admitted in evidence, 
inasmnoh as no attesting witness bad bsen 
called. The objeotion taken in its present 
form is one of mixed law and faot> and 
as it was not taken in the Court of the 
Subordinate Judge, when, if neoeasary, ad- 
ditional evidence could have been taken, 
we do not think that we should accede to 
it now. 

In this view this appeal is dismissed 
with costs. 

Walmsle?, J.— I agree. 

Appeal dumUsed, 


PONJAB CHIEF COURT. 

Stc )No Oiv[L Appeal No. 2083 of 1917. 

June 27, 1918. 

~ Sir Henry Rattigan, Kt , Chief 
Judge. 

MU H AMMAD ALI and otuers — Defendants 

— Appellants 

tersKs 

AMiR KHAN and ANOTflER^PLAINTIFPJ — 

Kespondents. 

Appeal, second — Sale oj laud — Stiainilat, share o/, 
u'hethfr pasfies^i^ueition of facf —Construction of 
docu meut. 

TItu (luestion whether a jjro rata .sliare of the 
ih'iutilal wsis intended to be convoyed to the vendees 
niKliT a sale-deed which is silent on the subject is 
a question of fact, and no question of the con- 
btrucHon of the .salo-deod arises in the case. 

Second appeal from the decree of the 
District Judge, Mianwali, dated the 18th 
April 1917. 

}>lr. Hadr ud- Din Kureshi, for the Appel- 
lants. 

Mr. Nanak Ga,<ind, for the Respondents. 

JUDGMENT.— This appeal is intimately 
connected with Civil Appeal No. 1850 of 1914 
{^SttUan AH v. Malik Amir (1)], which 
came before a Division Bench for 

deoinion on the 9th of May 1917. The deed 
of sale in both cases is one and the same and 
though the vendees are different, the question 
in b jth oases is whether under the terms of 
the deed of sale, a pro rata share of shamilat 
was intended to ba conveyed to the vendees. 
In this case, as in the other case, the 
lower Courts have concurred in holding that 
0)51 hid Cum. 378; :i5 P. U. 1919. 
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no shamilat rights were sold. I have heard 
Mr. Badr ud'Din for the appellants and 
Mr. Nanak Cband for the respondents^ and 
I see no reason whatever to differ urom 
that ooncurrent finding. As a matter of 
fact, as pointed out by the Division Bench 
in the other cAse, no question of law really 
arises in these appeals. The deed of sale 
is admittedly silent on the subject of shamilal 
and consequently there is no qnestionhere 
of oonstrning it in order to discover the 
intention of the parties. In the case before 
the Division Bench, the learned Judges 
remanded an issue for trial regarding the 
allegation made by the defendant in that 
case that, subsequently to the sale, Gov- 
ernment had granted a large area of land 
to the village, that this area had been 
recorded as shamilat deh and that in any 
case all persons, who at the time of 
the grant were proprietors, were entitled to 
a share in that area. In the case before 
me, no snob allegation was ever made by 
the defendant, and it is unneoessary for me, 
therefore, to set up a new case on his behalf. 
All that he has ever claimed was that on a 
proper construction c£ the sale transaction 
he was entitled to claim that a proportionate 
part of the shamilatt as it existed at the 
date of the sale, had been conveyed to him. 
For the reasons given, I bold that this is 
a matter which cannot be gone into in 
second appeal and that I see no reason to differ 
from the ooncurrent finding of the Courts 
below as to the intention of the parties to 
the sale of 1870. I accordingly reject this 
appeal with costs. 

Appeal rejected. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 326 op 1914. 
September 30, 1918. 

Frestnt : — Mr. Batten, A. J. 0. 

BHUNBSHWAR— Dependant— Appellant 

versus 

LAL BAHADUR SING— Plaintiff- 

Respondent. 

Landlord anil tenant— Ejectment, suit for-^Tenan 
up pprpotiuil leQS€‘—Bu of proof— 
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clearing land — Prestwipiion — Estoppel against eject- 
mentf when may be pleaded — hnprovements, com- 
pensation jorywhe7i can be claimed — Transfer of Pro- 
perty Act (IV of 1882^, ss. 61, 108 (h). 

Where in a suit for ejectment the right of the 
landlord depends upon a lease granted for clear- 
ing a jungle, settling a village in the village area, 
and settling agricultural tenants on the land, and 
the lessees plead that they cannot be ejected 
without being compensated for improvements and 
o fortiori that they cannot bo ejected at all and 
must be regarded as perpetual lessees, the onus 
is on them to prove the truth of their allegations, 
[p. 383, col. 2.] 

If the lessees have made only such improvements 
as were necessary for opening of the village, 
they cannot be said to have been induced to 
believe that their tenure would be perutanent, and 
the presumption is that it is not permanent. If 
permanent works, beyond those agreed upon at 
the time of the lease, are constructed, and the 
landlord encourages their erection in oii'cumstances 
which would lead the lessees to believe that they 
are accepted as permanent tenants, the new 
erections would laise an equitable estoppel against 
ejectment, [p. 384, col. 1.] 

At Common Law the general rule as to com- 
pensation for improvements is that the landlord 
is entitled to the possession of everything in the 
nature of real property on the determination of 
the term of the tenancy. But this rule is controlled 
by section 108 (A.) of the Transfer of Properly 
Act, by which the lessees may remove improve- 
ments during the continuance of the lease, [p. 384, 
cols. 1 &■ 2.] 

A claim by a tenant for compoosation for 
strnctures erected by him on the land let out to 
him cannot lie within the scope of section 51 of the 
Transfer of Property Act, because a tenant cannot 
possibly believe in good faith that he is absolutely 
entitled to the land. [n. 384, col. 2,] 

Ismail Khan Mahomed v. Jaigun Bihi, 27 C, 
670; 40. W. N. 210; 14 Ind. Dec. (n. s.) 374, followed. 

Appeal against the decree in Civil 
Appeal No. 8 of 1914, passed by the 
Divisional Judge, Gbbattisgarh Division, on 
2nd March 1914, arising ont of the decision 
in Civil Sait. No. 34 of 1912, decided by 
tbe Sob'Jadge, Raipar, on 18th November 
1913. 

The Hon’ble Mr. O. P, Dick and Mr. J. 0. 
Ohothy for the Appellant. 

Messrs, P, S, Kotwal, S. Pamdas and the 
Hon’ble Mr. It, 8, G, M. Thacker^ for the Re- 
spondent. 


JTJDGMIijNT. — T his is one of seven 
second appeals which arise oat of seven 
smts brought by the Phnljar Zemindar 
throngh the Coart of Wards to eject 
seven eeparate Thekadars. The plaints 

* about the same date, 

and the parties were represented by the 

eame Pleaders in all the oases. The 



jadgments of tbe Sabordinate Judge were 
all delivered on the same day. There 
were separate jadgments in each case, 
though naturally they were largely re* 
petitions. In tbe Appellate Coart, too, tbe 
appellants on tbe one band and tbe re- 
spondent on tbe other were respectively 
represented by tbe same Pleaders in all 
tbe oases. The learned Divisional Judge’s 
judgment is tbe same for all the cases, which 
is accounted for by tbe fact that the grounds 
cf appeal were identical in all tbe oases. The 
facts, however, are not quite identical in all 
the cases, so I will deal with each second 
appeal separately, though tbe grounds of 
appeal to this Court in all the cases are 
identical. Counsel have elected to argue 
tbe present appeal first. 

I may say at once that in this case, 
as in tbe others, tbe case has not been 
conducted as it ought to have been on 
behalf of either party. The appellant, of 
course, is the chief sufferer. 

In the plaint it was all«ged that tbe 
defendant was a tenant from year to year, 
and refused to quit although due notice 
was given. Tbe defendant pleaded that 
be was not a tenant from year to year 
and relied on an unregistered lease, 
Exhibit P 2, given by the Court of 
Wards on the 2l8t July 1903. Tbe 
pleadings as to the legal effect of this 
lease are by no means clear, and the 
grounds on which the plaintiff asserted 
the defendant to be a tenant from year 
to year are nowhere definitely stated. 
The first issue framed was “whether defend- 
ant U a year to year tenant.” On this, 
all that the Subordinate Judge directly 
says is: ‘ Defendant is clearly a year to 
year lessee. The first three grounds of 
appeal to this Court set up the original 
lease, and an alleged covenant therein to 
renew the lease, and may be taken to 
challenge the finding lhat the appellant 
was a tenant from year to year, it is 
in fact alleged in these grouiid* that the 
appellant is a perpetual tenant, though 
the rent is liable to enhancement. 

In this case (a.s in the six others) the 
following were the grounds of appeal to 
the lower Appellate Court; — 

(1) That the lower Court was '.vi.iijg 
in holding that the notice to qnii waf, 
pronei and sufficient: 
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*'(2) That the lower Court erred in 
holdiog that the aooeptanoe of Thelfa-jama 
that bad aoorued due after servioe of 
notioe to quit did not waive the notioe: 

“(3) that in any ease the lower Court 
should have allowed oompensation for im< 
provements effected after issuing a oom- 
mission to enquire about the expenses in- 
curred.” 

It will be observed that none of the 
grounds of appeal challenge the Ending 
that the appellant was a tenant from 
year to year liable to eviction on due 
notice being given. There can be no 
mistake as to what was meant by the Erst 
ground of appeal, for the judgment of the 
learned Divisional Judge makes it clear that 
all that was contended was that the date for 
vacating the Theka, mentioned in the notice, 
was not a proper date. The questions raised 
in the Erst three grounds of appeal in- 
volve questions of fact as well as of law, 
and as the appellant was represented by a 
presumably competent Pleader in the lower 
Appellate Court. I cannot allow these 
grounds to be raised for the Erst time 
in second appeal. The learned Counsel for 
appellant argues that the Divisional Judge 
has recorded Endings in his favour in para- 
graph 2 of his judgment. I do not End he 
has recorded any Endings in paragraph 2. 
which consists cf introductory matter. 

1 now come to the fourth ground of appeal: 
” That his notioe was not sufficient in law 
to terminate the lease,” which must be 
taken to be a repetition of the Erst ground 
of appeal in the lower Appellate Court, 

This ground of appeal in both Courts 
illustrates the dangers involved in clubbing 
oases together, for it really has no applica- 
tion whatever to the suit now before ns. 
In this particular suit tlier© was no pleading 
by the defendant that the notioe was in any 
way irregular, there was no issue on the 
subject, and, oonseqaently, there would be. 
and was, no Ending by the Subordinate 
Judge that the notice to quit was proper 

and sufficient. ^ xr *. 

The Efth ground of appeal is in effect a 

repetition of the third ground of appeal of 
the lower Appellate Court, which is dealt 
with, as regards all the suits, in the 5th 
paragraph of bis judgment by the learned 

Divisional J udge. 


The pleadings of the appellant on the 
question of compensation for improvements 
are contained in paragraphs 8, 9 and 10 of’ 
his written statement in the Erst Court. 
The pleadings in paragraph 8 refer to the 
non-liability to ejectment if substantial im- 
provements were made. The question of 
improvement, as affecting liability to eject- 
ment, was not made a subject of appeal 
in the lower Appellate Court. In para- 
graph 9 it was alleged that improvements 
to the value of Rs. 7,700 had been made, 
and paragraph 10 was to the following 
effect: ** That the above improvements were 
made with clear knowledge and oonsent of 
plaintiff, who also went on encouraging 
the defendant in making the above 
improvements, and the defendant sub- 
mits that plaintiff should he ordered to 
pay back the costs of improvements in- 
curred by this defendant in case it is 
found that plaintiff is entitled to get back 
the village.” The sub divisions of the third 
issue put the amount of the improvements 
and the defendant’s right to claim com- 
pensation for them in issue. 

The above portion of the judgment was 
written on the 26th July 1915. The hear- 
ing was adjourned to the 1st December 
1915 for certain translations to be made. 
Before that date the respondent, the Phuljar 
Zemindar, came of age and ceased tn be 
represented by the Court of Wards, but 
no steps had been taken to substitute the 
respondent as a major for the respondent 
appearing through a next friend. The 
hearing was adjourned to the 20th June 
1916, but on that date the respondent did 
not appear, not having been served. On 
the 17th July 1916 the Judge before whom 
the case came on for bearing adjourned the 
case until my return from leave. On the 8th 
December 1916 the appellant was called 
upon to give particulars of the expend!* 
tare of Ks. 7,700 referred to in paragraph 
9 of his written statement, and to state 
exactly what he meant by the allegation 
that the improvemeots were made with 
the knowledge, consent and encouragement 
of the plaintiff. The appellant put in a 
written statement on the 6th March 1917, 
but the respondent’s reply was not put m 
until the 22nd June 1917. On the 8th 
October 1917 Counsel asked for an adjourn- 
ment on the ground that all the seven appeals 
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were likely to be settled out of Court. 
On the 19th November 1917 and 30th 
January 1918 further adjournments were 
granted on the strong hopes of Counsel 
that the oases would be oompromised. On 
the 26th August I&IS, I have been in- 
formed that efforts at a compromise had failed 
and the appeals were hnally and folly 
argued on the 7th of this month. 1 am 
informed that all the seven appellants, 
except one, were willing to accept fresh 
leases from the Zemindar who was willing 
to grant fresh leases, but that one of 
the appellants was not so willing, and on 
bis advice the others, too, objected. By 
the time the objecting appellant withdrew 
his objections, the Zemindar bad lost his 
patience and withdrawn bis offers. It is 
to be observed that while in the Brat Court 
the appellant said he bad made improve- 
ments worth Rs. 7,700, in this Court he 
has raised the figure to Es. 8,12(X In the 
final arguments the learned Advocate who 
appeared for all the seven appellants deoid> 
ed to argue all the seven appeals together, 
on certain grounds that were common to 
all the oases. In all the appeals the 
learned Advocate specifically said he did 
not intend to press the 4tb, 6th and 7th 
grounds of appeal, relating to inadequacy 
of notice, waiver and costs. He has 
pressed only those grounds of appeal which 
may be said to be covered by the third 
ground of appeal, identical in all cases, 
in the lower Appellate Court, already 
quoted. It is urged that the appellants 
should not be ejected, or if they are 
ejected, it should be subject to their being 
paid compensation for the improvements 
made by them which should be valued by the 
issue of a Commission. 

In the oases to which the present appeal 
and appeals Nos. 323, 324 and 328 relate, 
there were written leases, but the written 
leases were invalid as they required regis- 
tration and were not registered. In the 
other three oases there were no written leases. 
The learned Advocate for the appellants 
admits that in none of the oases was a 
perpetual lease actually granted. On the 
other hand, it is admitted on behalf of 
the respondent Zemindar that, nntil the 
suits were brought, the appellants were 
in possession as lessees. It is common 
ground that when the appellants were 


first made lessees the villages were jangle, 
and that the leases were granted for the 
purpose of clearing the jangle, settling a 
village in the village area, and settling 
agricultural tenants upon the land. Though 
the lease-deed in the present appeal (Second 
Appeal No. 226) was not registered, the oases 
have been argued on both sides on the assump- 
tion that it fairly represents the kind of 
terms on which the several appellants 
were made lessees. It may be taken as 
admitted that it was agreed that the 
less es were to do the necessary works 
for opening up the villages. No attempt 
has been made in this Court to traverse 
the statement in the judgment of the 
Divisional Judge that the ThekaJamas 
were fixed at extremely low figures on the 
understanding that the lessees would spend 
money on building tankp, banking up the 
soil, and similar works necessary for open* 
ing up new agricultural villages. 

It certainly lies on the appellants to show 
that they cannot be ejected without beiog 
compensated for improvements, and, a 
fortiori^ that they cannot be ejected at 
all, (bat is to >ay, that they must be re- 
garded as perpetual lessees. In the earlier 
arguments reliance was placed upon the 
principles embodied in section 70 of the 
Indian Contract Act; but no case was 
cited in which that section has been held 
to cover a claim for compensation for im- 
provements made by a tenant. The case 
cited for the appellants, Damodra Mudaliar 
v. Secretary of State for India (1), was not 
one of landlord and tenant. 

The questions whether the tenants are 
liable to eviction and, if so, whether they 
are entitled to compensation, are separate 
questions though in term of the rulinga 
cited, the two subjects are associated. 

On the first question, the law is clearly 
laid down in Beni Raui v. Kundan Lul (2) 
by their Lordships of the Privy Council, 
who explain the leading oa.ia cf Ramsden 
v. Dyson (3). In this case either the tenants 
made only such improvements as were 


(1) 18 M. S'-; -i M, Li, J. 20.'; 0 Iiul. Doc. (x. a ) 

410. ' 

(2) 21 A. 490 (P. C.); 1 liom. L. K. 40:); 8 C. W. S. 

602; 2U I. A. 5S; 7 &II 1 '. P. C. J. 523; 9 Iiiil, Doc. (n s ) 
1022 . ' 


(3) (isno) 1 II. D. 120 ; 12 Jill', is. ) .503; 14 \V K 
923. ■ ' 
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necessary for opening np the villages or 
they also made permanent atroctares not 
contemplated at the time of their lease. It 
appears to me that if the tenants only 
made soob improvements as were Leoessary 
for opening np the village, it oannot 
possibly be held that they were tndaoed 
to believe that their tenure would 
be permanent; on the contrary I think 
that in a lease for clearing land the pre* 
sumption is that it is not permanent. The 
lessee hopes to re imburse himself for his 
expenditure by the profits from the land 
and the rents from the agricultural 
tenants that he puts in. It would lead to 
chaos if every lease granted by a landed 
proprietor for the purpose of developing 
bis land were to be presumed to be permanent. 
Moreover, in these oases the parties admit that 
rents were liable to be raised at the time of a 
new settlement. If, on the other band, as 
alleged by the appellants, permanent works 
beyond those agreed upon at the time of 
the lease were constructed, then the law 
is that the new erection by the tenant of 
permanent structures upon the land let to 
him, in the knowledge of and without 
interference by the lessor, will not raise 
an equitable estoppel against ejectment) 
unless the landlord encouraged their 
ereoh’on in oironmstaDoes which would lead 
the lessees to believe that they were accepted 
as permanent tenants. On these oases we 
have the finding of the Divisional Judge 
that there is no evidence whatever to show 
that the lessees were encouraged <o expect 
perpetual leases or were encouraged to 
spend money over and above what they 
were required to spend under the leases. 
These oases are clearly to be distinguisbed 
from YcihwaJabai v. Bamchandra Tukaram 
(4), where the oiroumstanoes raised a pre- 
sumption of a grant under a certain well- 
known form of tenure. 1 have gone through 
all the rulings cited for the appellants, 
and 1 do not find any of them to be 
applicable to the oiroumstanoes of the oases 
before me. 

As to compensation for improvements at 
Common Law, the landlord is prima facie 
entitled to the poseeseion of everything in 
the nature of real property on the determina- 
tion of the term. This general rule is 


controlled by the Transfer of Property 
Act, section 108 {k), by which the lessee 
may remove improvemente during the 
continuance of the lease. The provisions 
of this section are not sought to be 
enforced here. Nor can section 51 of the 
Transfer of Property Act apply: **Saoh 
claim could not, in the case of a tenant, 
lie within the scope of section 51 of the 
Transfer of Property Act... because a tenant 
could not possibly believe in good faith 
that he was absolutely entitled to the land,’ 
vi ie Ismail Khan Mahomed v. Jaigun Bibi 
(5). Even if the section is applicable to 
a tenant who believed in good faith he 
was a permanent tenant, X have already 
held that there was nothing to lead the 
appellants to believe that they were per- 
manent tenants. 

Finally I am asked to follow certain unpub- 
lisbed rulings of this Court. In Second Appeal 
No. 100 of 18S3, Crosthwait, J. C., allowed 
compensation for improvements, in ciroum- 
stanoes closely analogous to the present 
oiroumstanoes, but in that case there was 
a distinct finding that the lessee was led 
to believe that that he would not be 
turned out of the village until he had 
recovered bis expenses. In First Appeal No. 17 
of 1910 it was held by Skinner, A. J, C., 
that a lessee of a village, who makes a 
permanent improvement during the term 
of bis lease, neither expressly permitted 
nor expressly forbidden by the landlord, 
is, if ejected at the end of the term, 
entitled to compensation for the nnexhausted 
value of such improvements. With due 
respect I am unable to agree with this 
unpublished ruling, which might have the 
efi^eot of a lessor being ''improved” out of 
his property even when be has fixed the 
period of the lease. 

The result is that the appeal fails and 
is dismissed with costs. This judgment 
covers appeals Nos. 222, 323, 324, .325, 327 
and 328 of 1914, since no separate arga- 
meets were ultimately put forward in those 
appeals. 

Appeal dismissed, 

(5) 27 C. 570; l C. \y. N. 210; U Jntl. Dec. (n. 8.) 
371. 


(-1) lb Ji. bUj y Jnd. Dec. (n. b.) 653. 
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CALCUTTA HIGH COUaT. 

Appial prom Appellat* Decree No. 2650 

OF 1916. 

Maroh 26, 1919. 

pTfsent : — Justice Sir Astitosh Mookei jee, Nt., 
and Mr, tl^nstice Beaoboroft, 

MAHARAJ Bahadur singh 

— Plaini IFF — Appellant 

V€Y8t4$ 

MAKHAN CHANDRA GHOSH 

AND ANOTHER— Defendant^ — Responfents, 

Bengal Tenancy Act (VIII B. C. of lh85J, h. 156 1 1) 
—Notice to restore land to original conditi<m—Com. 

pe«sa<»on, demand for^ whether necessary— Formal 
aefecty whether vitiates notice. 

Where a notice under section 166 (1) of the 
Bengal Tenancy Act intimated to the tenants that 
they should, within one month from the date of 
service restore the laud to its original condition 
and that if they failed to do so a suit would be 
brought against them for ejectment and for recovery 
or damages: 

Held.th&t the notice did not fulHl the require- 
ments of section 166 (1), as there was no claim for 
compensation either in addition or as an alternative 
to a deinand on the tenants to remedy the misuse or 
breach, [p. 385, col, 2.] 

^ A notice does not become insuSicient because it 
IS open to criticism on a meticulous esamination of 
some of the phrases employed, [p. 386, col. 2.] 


Appeal against the deoree of the Dia- 
triot Judge, Birbhum, dated the 7th June 
1915, affirming that of the Munaif, Ram- 
porehpt, dated the 4tb April 1914. 

Babas Bipin Behary Ohone and Urukramdis 
Chuckerb^y (for Babu Ohandra Sekhar 
Baneriee)^ for the Appellant. 

Babn Karunamcy Basu, for the Respocd- 
ents. 


This is an appeal by tht 
plaintiff in a anit for ejeotment of tb€ 
defendants from a tenancy on the ground 
that they have used the land in a manner 
which renders it unfit for the purposes of 
the tenancy. The Oonrts below have dis- 
missed tbe suit on the ground that the 
notice alleged to have been eerved on the 
defendant, did not fal6I the requirements 
of^ Motion 155 (i; of the Bengal Tenancy 

Seotion 155 provides that a sait for the 
ejectment of a tenant on tbe ground of 

shall not be entertained, unless the landlord 

has served .□ the prescribed manner, a 
notice on the tenant, speoifying the par- 

complained of and 
Where the miaose or breach is oapible of 



remedy, requiring the tenant to remedy 
the same, and, in any case, to pay reason* 
able compensation for the misnse or breach, 
and the tenant has failed to comply within 
a reasonable time with that request. In 
the case of Pershad Sir.gh v. Ram Pertah 
Roy (1) it was ruled that the expression **in 
any case*’ means in every case,’’ and 
that a notice not containing a requisition 
to the tenant to pay compensation is 
inenffioient to support a suit for ejeotment 
brought under the seotion. In that suit, 
tbe notice given did not reqnire the 
tenant to pay compensation nor did the plaint 
include a claim for compensation. In the 
case of Boidya Nath Panday v. Ohtsu Mandal 
(— ) it was ruled that the notice served was 
not vitiated, merely because tbe compensation 
was demanded in the alternative. It was 
observed that tbe seotion did not require 
that the notice must call upon the tenant, 
not only to pay compensation to the 
landlord for the misuse complained of, bat 
also some additional compensation over and 
above the amount required to remedy the 
misuse of which the tenant had been 
guilty. As was pointed out by the learned 
Judges, a claim for damages in the alter- 
native is in favour of the tenant, who is, 
as explained in Harok Singh v. Kirat Narain 
Singh is), liable to be compelled to remedy 
the misuse where it is physically possible 
so to remedy it. In the present case, the 
notice intimates to the tenants that they 
should, within one month from date of service 
restore tbe land to its original condition, 
and that if they failed to do so. a sait 
would be brought against them for eject- 
ment and for recovery of Rg, 200 as 
damages. In our opinion, a notice so 
framed does not fulfil the requirements of 
seotion 155; there is no claim for compensa- 
tion, either in addition or as an altcniative 
to a demand on the tenant to remedy the 
mimse or breach. Reliance has been placed 
by the appellant upon deoi.siona on section 
14 of tbe Conveyancing and Law of 
Property Act, IbSl. on which, ai pnnted out 
in Fershad Singh v. Him I'ertab Jtjf, (J) 
section 155 of ttie Bengal I'enanoy Act is 
substantially based. No usefu! purpose 

(1) 22 C. li (nl. DX'. (n. s.) 54 

(2) 30 C. 106 i. 

(3; 4 hid. Cas. 731; 10 C. L. J. 59>, 
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would, however, be served by an exhaustive 
review of these deoisions, none of whioh 
really assists the oontention of the appel- 
lant. The ease of North London Land Co, 
V. Jacques (4) shows that when an ex parte 
order for ejectment has been obtained 
withont service of a valid notice, the de- 
fendant is entitled to be relieved ag^ainst 
forfeiture. Bat Bacon, V. C., appears to 
have maintained the view that the notice 
was bad because it did not claim compensa- 
tion: Jacques v. Harrison (5), Greenfield y, 
Hanson (6). The case of Lock v. Pearce 
O), whioh disapproved the dictnm of Bacon, 
V. C., appears to be an authority for the 
proposition that a notice requiring the 
lessee lo remedy a breach of covenant 
may, in certain ciroamsfanoes, be good, 
even though it does not require payment 
of compensalion in money. Lord Esher, 
M. B., interpreted the section to mean that 
the breach must be remedied if it can be 
and there must be compensation besides 
that, if there is anything for which to com- 
pensate. Bindley, L. J., said: “Supposing the 
lessor does not want compeosation, is the 
notice to be held bad, because be does not 
aek for it Y There is no sense in that.*’ 
Kay, L, J., agreed in this opinion. A 
similar view bad been adopted by Fry, L. J., 
in Shinners* Co, v. Knight (8) where, in giving 
the written judgment of himself and Lord 
Halsbory and Lord Esher, he interpreted 
the section as follows : The section creates 
some difficulty, because it seems to contem- 
plate compensation as payment in every 
case of a breach, and because it uses, not 
the familiar word damages’ for a breach, 
but ‘oompeneation.’ But it is evident that 
many oases may occur in whioh, where the 
breach has been perfectly made good and 
no expense or loss incurred, there may be 
nothing for whioh to make compensa- 
tion, and we are, therefore, of opinion that, 
notwithstanding the general terms of the 
notice required by the Statute, the lessee 
is bound to make compensation, not absolute- 

( l) (1884) 32 W. R. 283j 49 L. T. 659} 48 J. P. 505. 

(5> (1884) 12 q. B. D. 130 on appeal (1881) 12 Q. 
B. D. 10^; 53 L. J. Q. B. 137; 60 L. T, 246; 32 W. R. 471. 

(6) (1880) 2 T. L. R. 876. 

(7) (1893) 2 Cb. 271; 62 L. J. Cb. 682} 2 R. 403; 
08 L. T. 669; 41 W. R. 369. 

(8) (1891) 2 B. 612 at p. 641; 60 L. J. q. B. 629; 
65 L. T. 240; 40 W. R. 67; 56 J. P. 86. 



ly in every case, but only where there is 
something to compensate.** See also Panriell 
V. City ef London Bretttry Co, (9), where it is 
pointed out that in Lock v. Pearce (7) the 
notice did include a claim for damages, 
though the demand was for payment of 
something which the lessee was. not liable 
to pay. But whatever divergence of opinion 
may be traceable in these decisions, the case 
before ns is reasonably free from difficul- 
ties. Here, compensation could have been 
demanded for the misuse and has been 
claimed in this enit though not mentioned 
in the notice. To stretch the language of 
the section so as to take this case out of 
its purview would plainly be to abrogate 
it altogether. No doubt, as observed by 
Lord Parmoor in F'^x v. Jolly (10), a notice 
does not become insufficient, because it is 
open to criticism on a meticulous examina- 
tion of some of the phrases employed. 
But here the objection to the validity of 
the notice .goes to the root of the matter. 

We hold accordingly that the decree of the 
District Judge must be confirmed and the 
appeal dismissed with costs. 

Appeal dismissed. 


(9) (19(X)) 1 Cb. 496; 69 L. J. Oh. 244; 82 L. T. 63i 

48 W. R. 264; 16 T. L. R. 152. t-. a. oo, 

(10) (1916)1 A. C. latp.22; 84 L. J. K. B. 1927 
113 L. T. 1025; 69 S. J. 6661 31 T. L. R. 679. 
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Mr. Justice Krishnan. 

NATESA AlYAR — Respondent No, 1 in 
C. R. P. No. 238 op 1916 on the file 
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SATTAYA PILLAI and ANOTHfR 

Petitioner and Respondent No. 2 in 
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Promissory note, execution oj, by agent-^SAtttlkkoUa. 
Chotty firms, practice o/— Vilasam of firm prefixed by 
executant to his signature, effect of ^Principal debited 
zvith amount tn body of note— Liability of agent. 
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Second defendant, who was the agent of a Nattukkcttai 
Chetty. executed a pro-note in favour of the plaintiff 
to which he put his signature prefixing his principal’s 
vilasam thereto. The amount was expressly debited 
to the principal, the lat defendant, in the body of 
the note: 

Held, that section 28 of the Negotiable Instruments 
Act did not apply as the executant expressly exclud- 
ed his personal liability, and that the 2nd defendant 
was not, therefore, liable, [p. 387, col. 2.] 

Koneii Naicker v. Qopala Ayyar, 21 Ind. Cas. 417- 

88 M. 4S2j 26 M. L. J. 425j 14 M. L. T. 414, distinl 
gmshed* 

Appeal, nnder olause 15 of the Letters 
Patent, againet the judgment of the Hon’ble 
Mr. JuBtioe Bakewell, in Civil Revision Peti- 
tion No. 238 of 1916, presented to the 
High Court againat the decree of the Court 
of the Suhordinate Judge, Negapatam, in 
Small Cause Suit No. 2181 of 1915, 

PACTS. The suit was for recovery of the 

balance due on a promissory note executed by 

the 2nd defendant in favour of the plaintiff, 

the plaintiff’s case being that the lat and* 

2Dd defendants were partners and that the 

note was executed for a purpose binding 

on the partnership. The 2nd defendant 

pleaded non liability on the ground that 

he was not a partner but was only an 

agent of the 1st defendant’s 6rm, that he 

expressly debited the lat defendant in the 

body of the note with the amount due 

thereunder, that he further prefixed the 

initials of the said firm to his signature 

at the foot of the note and that thereby 

intended to exclude his personal 

liability under the note. The material portion 

of the promissory note in question is as 
follows 

Credit Natesa Aiyar (Plaintiff). 

Debit R. M. S. S. Seshaohala Chettiar 
Ust defendant). For 85 bags of machine 
bamba paddy, received from your younger 
brother at Rs. 10-14 0 per bag, R^. 924 6-0 
1 shall pay the sum of Rs, 924-6 0 with 

i"r^rthis“dats!“ 

(Sd) R. M. S. S. Sattaya Pillai, 

(2nd defendant).” 

finding 

Mr ir.£..-r.s “ 


A revision petition was thereupon pre- 
sented to the High Court by the 2nd 
defendant which came on for disposal be- 
fore bis Lordship Mr. Justice Bakewell 
on 16th July 1917, whose judgment was 
as follows:^ 

The usage is well established under 
which documents are executed on behalf 
of Nattukkottai firms by affixing their 
Vilasams, and the addition of the name 
of the person who does so only signifies 
that be acts as agent of the firm. 

“The deoree against the 2nd defendant 
is reversed and the suit is dismissed 
with costs as against him. 

The civil revision petition is allowed 
with costs.” 

Messrs. A. V. Mswanatha Sastrt and S, 
Vaidyanatha Aiyar, for the Plaintiff- Appellant. 
— The 2Qd defendant has not described him- 
self as an agent in the body of the note. 
He is personally liable under section 28 
of the Negotiable Instruments Act. 

Mr. M. Raghao'ichari for Mr. V, G. 

Seshachariar, iov Respondent No. I Among 

Nattukkottai Ohetty firms the agents generally 
sign prefixing their firm’s Vilasam. That 
is generally taken as taking liability on 
the^ firm. That practice has haen recognis- 
ed in judicial decisions. Here the 2nd de- 
fendant has prefixed the Ist defendant’s 
Vilasam to his signature. Not only that, 
he has expressly debited the amount 
against the firm. Section 28 of the 
Negotiable Instruments Act does not apply 
to this case and 2Dd defendant is not liable. 

JUDGMENT. — The ruling in Koneti 

Natcker v. Gopala Aiyar (1) is not appli- 
cable to the present case, as here the 
2ad defendant has signed his name with 
the initials of the firm of the Ist defend- 
ant and has expressly stated in the note 
that the debit was to be against the firm. 
This is not a case of mare description of 
the executant as an agent in the body 
of the note. The words used hero excindo 
the application of section 26 of the Nego- 
tiable Instruments Act (XVi of 1661), as 
there is sufficient indication in the note that 
2Qd defendant was excluding hi? personal 
hability. The principal, the Isfc defendant 
has accepted his liability under the note* 
The plaintiff’s case that 2od defendant was 

nil J- 
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a partner of the let defendant was not 
established, there being no evidence for it; 
we do not think the first Court meant 
to find any partnership. 

The Letters Patent Appeal fails and 
is dismissed with costs of the 1st respon* 
dent. 

M, c. p. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

SecOND Civil Appeal No. 181 op 1918. 

January 22. 1919, 
rresenli —yir. Staart, J. C. 

DWARIKA PARSHAD — Defendant — 

Appellant 

versus 

Musammat MAHADEI — Plaintiff- 

Respondent. 

Hindu Law — Widow, unchaste, returning to virtue 
— Maintenance, whether canbe allowed. 

An unchaste widow who returns to a life of 
virtue is, upon the general principles of Hindu Law, 
entitled to bare maintenance from her deceased 
husband’s family. 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 2l8t February 
1918, modifying that of the Probation- 
ary Munsif, Rae Bareli, dated the 12th Sep- 
tember 1917. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 

Mr. Mohammad Wasim^ for the Respond- 
ent. 

JUDGMENT. — The findings of fact are 
as follows:— Mahadei Kurmin is the widow 
of Ramjiawan. Ramjiawan died in 1912. 
In 1915 Mahadei became pregnant by her 
brother-in-law. She was clearly party to a 
plan by which her child when born should 
be made away witli and in consequence 
of what she did was sent to prison for a 
year. Her child was born in prison. A 
few months after her release she sued her 
deceased husband’s family for maintenance. 
She has been given what is known as a 
starving allowance, that is to say, a bare 
subsistence allowance by way of mainte- 
nance of R^. 3 a month. I accept the learn- 
ed District Judge’s view of the facts. 1 
do not look upon this woman Mahadei as 

absolutely depraved woman. Her case 


appears to be one of those many unfortn* 
nate oases in which a young widow is too 
intimate with a member of her deceased 
huBband'a family. That she was unchaste 
with him there can he no doubt, but I have 
no reason to suppose that she committed, 
any other lapses and I accept the learned 
District Judge’s oonolneion that she is now 
leadinga perfectly respectable life. 

The question remains whether a widow 
who has been unchaste bat who has retnrn- 
ed to respectability can nnder the Hindu 
Law claim a bare enbsisienoe allowance by 
way of mainfenanoe from her deceased hus- 
band’s family. There are many decisions 
that a widow while leading an unchaste 
life is entitled to nothing and it may be 
taken as the prevailing view of law in all 
High Courts that a widow so long as she 
is nnobaste is entitled to nothing by way 
of maintenance, not even the merest subsist- 
ence. But this case is different. This is 
the case of an onebaste widow who has 
returned to a life of virtue, and there is the 
authority of Chandavarkar, J,, in Parami v. 
Mahadevi (l) and of Seshagiri Ayyar, J., in 
Saihyabhama v. Eesatacharya (2), that snob a 
widow is entitled to bare maintenance. I 
cannot go so far as to say that there is 
any direct authority under the Mitakshara 
Law of tbe view taken by these two learned 
Judges, but it appears to me that, upon 
tbe general principles nf Hindu Law com- 
mon to tbe Mitakshara and tbe systems in 
force in Bombay and Madras, their view 
must be accepted, especially ae it is entitled 
to considerable weight as tbe view of Judges 
learned in their own personal law. For the 
above re:i 60 De 1 accept the conclusion of 
the lower Appellate Court that Mahadei is 
entitled to maintenance. Ido not consider 
tbe amount fixed excessive. At tbe present 
rates Rs 3 a mouth is literally a starving 
allowance. 1 dismiss this appeal with 
costs. 

I note, of course, that in event of Mahadei 
relapsing from virtue tbe maintenance will 
bo liable to be stopped. 

Appeal dismissed, 

(II 6 Ind. Cas. 960j 34 B. 278 at p. 285; 12 Bom. L. 

K. 196. 

(2) I'D Ind. Cas. 397; 39 M. 658; 18 M. L.T. 26; 29 
M* J» b7* 
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B&MBI8HBM BDTT V. HARIPADA MDRRBJBE. 

CALCUTTA HIGH COURT. 

Appeal FROM Apprllite Decree No. 155 

OP 1915. 

Maroh 26, 1919. 

Present: — Jastioe Sir Aaakosh Mookerjee, K.T., 
and Mr. Jnstioe Beaoboroft. 

RAMBISHBN DUTT — Defendant No. 1 — 

Appellant 
I erstis 

HARIPADA MUKBRJR'E and others — 
Plaintiffs-' Re ‘PON DENTS. 

Merger — Superior and siibordinute interests, union of, 
effect of — Proprietor, whether can become ryot 

Under the law as it stood before the pnssiug of the 
Transfer of Property Act and the Bengal Tenancy 
Act, the union of a superior and a subordinate 
interest did not, by operation of la'^, necessarily 
merge the subordinate in the superior interest It 
could be shown by the conduct of the party con- 
cerned that he did not intend to keep the two 
interests alive as mutually distinct rights, [p. 39 •, 
col. 2.] 

A proprietor in occupation of land within his own 
estate cannot acquire the status of a ryot. [p. 390, 
col. 1,] 

Appeal against the decree of the Subordi- 
nate Judge, Birbhum, dated the 28th July 
1914, reversing that of the Munaif, Dubraj- 
pur. dated the 23rd May 1913. 

Dr. Jadu Nath Kan;}tlal, for the Appellant- 

Babua Mahendra Nath ffayand Kali Kinkar 
Ohuckerhutty, for the Respondents. 

JUDGMENT. — Tbia is an appeal by the 

let defendant in a euit for recovery of 
poaeesaion of land upon eatabliahment of 
title. The disputed area lies in Lot Nim- 
hkuri, which was held by a family of Datta 
in Zemindari and Patni interest in e^ual 
proportions. Th© appellant had a one- 
fourth share in this property, which he 
mortgaged to the father rf the plaintiffs 
on the aist May 1892; he sab.^equently 
granted tothe plaintiffa a recond mcifgage 
of hia Patni interest on the 13th Novem- 
her 1903 and of his Zami* dari interest 
on the 11th November 1904. The plaint- 
iffs enforced these securities, and, at exe- 
cation sales, purchased the Zamindari in- 
tere.at on the 19oh November 1901 and 
the Patm interest on the 3rd July 1911. 
The land in suit is in the actual oooupa- 
fcion of the Domes (the second and third 
defendants) who hold as sub tenants on 
payment of paddy rent. The cise for the 
plaintiffs IS that, notwifhstarding their 
purchase of the Zemindari and Patni in- 
terests of the first defendant, they have 


not been able to oolleob rent from the 
Domes, beoanse the first defendant has 
set up an unfounded right as intermedi- 
ate Jotedar on the allegation that the land 
oonstitnted a Jo,te of 16 bighas in the 
name of Kalliprosad Datta on an annual 
rental of Rs. 6 9 6. The plaintiffs denied 
the existence of the alleged Jote, and asserted 
in the alternative that if the Jote existed 
at any time, it mupt have merged in the 
supsrior Zemindari and Patni rights. The 
pKiotiffs accordingly asked for declaration 
of their title to realise rent directly from 
the Dome defendants and for consequential 
rslief. The first defendant resisted the 
claim ou the ground that the Jote bad 
existed from time unknown, was not 
extingniahed by merger in the superior 
interest, and was still owned by him as 
it had not been included in the mortgages 
which were the root of the title of the 
plaintiffs. On these pleadings, three issues 
arose for consideration, namely, (1) did the 
disputed lands form a Jobe in the name of 
Kaliprosad Datta; (2) did the Jote right 
merge in the superior right as 
and Putnidar; (3), did the 
mortgage include the same? 

Conrt answered the first issue in the 
affirmative, and the second and third 
issues in the negative, and consequently, dis- 
missed the suit. Before the lower Appella'e 
Court, the decision on the first issue was 
not ohallanged ; bat the Subordinate Judge 
held on the second issue that the Jote 
right was merged in the maliki right* 
in this view, the third issue did not arise,* 
because if the Jote right was extinguished 
by merger, it could not have been included 
in the m }rtgags8. The 
accordingly decreed the 
sent appeal, that decree 
on the ground that the 
lo-ver Appellate Court oa the queatit n 
merger is erroneous in law. 

Tne Subordinate Jnlge u rolled 
section Hl.oUme («/), of t’le Ti insfer 
Property Act and seethn 2.' of tho Bjngil 
Tenancy Act in support of hi, cjcjolu'iion 
that ‘ the ry,ti right merged into the 
superior right as soon as the two rights—- 
sup-ricr ■'iiiUxi right and inferior ryoti 
right — veiCoi in the same person or 
persona. ” He his aUo firtified his opinion 
by reference to the decisions in Ueed %• 


Zemindar 
plaintiff’s 
The trial 


Saboriinate Judge 
suit, Oq the pre- 
has bean assailed 
decision of 


the 

uf 

on 

of 



[1919 


390 INDIAN 

RIMBIBHSN l>rTT V, HIRIPIDA MUKKKJBB, 

Sreekishen (1) atd Bool Chand v. Luthoo 
Moodee (2), which are authoritieB merel 7 
for the proposition , that a proprietor in 
ooonpatioD of land within his own estate 
cannot acanire (he stains of a ryot. The 
Subordinate Judge has, however, overlooked 
that neither section 111, clause (d), of the 
Transfer of Property Act nor section 22 
of the Bengal Tenancy Act is applicable, 
as in this case the union of the supericr 
and subordinate rights took place before the 
date of these statutory enactments: Fromotho 
Nath Mtiter Y. Kali p7asQrina Chotcdhty (3). 
The fonndation of ^be decision conseQuently 
disappears and we have to determine the 
question of merger, with reference to the 
law as it stood before 1882« 

In the case of Womesh Chunder Qoorio 
V. Baj Narain Rcy -(4), which was decided 
in 1868, Peacock, C. J., with the con* 
onrrence of Loch and Jackson, JJ., said: 
*‘My owD impression is that the doctrine 
of merger does not apply to lands in 
the Mofoesil in this country....! believe it 
is the practice in this country for Zemindars 
to purchase and keep on foot Patni Talooks 
without the necessity of adopting the 
practice, which is followed in England, of 
purchasing such Talooks in the name of 
a trustee to prevent the merger of them. 
If the doctrine of merger applies, a 
Zemindar could rot purchase and hold a 
Pntni tenure in khas possession.’* A similar 
view was expressed by Aieslie and Birch, 
JJ., in Thomas Savi v. Punchanun Boy (5) 
ard by Pigot and Banerjee, JJ., in Jihanti 
hath Khan v. Ookool Chunder Chowdhiy (6). 
In the case last mentioned, the Court 
observed; authority has bejen shown 

us for holding that the doctrine of merger 
applies to snah oases as this in India, 
that IS, that a Patni interest must merge in 
the Zemindari interest, if they come into 
the same bands, and we do not think 
that we should for the first time, so far 
as we are aware, apply the doctrine to 
such a case.” These decisions show that 
in cases unaCfeoted by the provisions of the 
Transfer of Property Act and the Bengal 

(1) 16 \V. R. 430. 

(2) 23 W. R. 387. 

(8) 28 C. 744. 

(4) 10 W. K. 15. 

(6) 26 W. R 603. 

(0) 19 C.760i 9 Ind. Dec. (n. s,) 948. 


OASES. 


Tenancy Act, the union of a superior and 
a subordinate interest did not, by operation 
of law, necessarily merge the subordinate 
in the superior interest, and ihis accords 
with the view expressed in Bushton v, 
Atkinson (7), Tal Idahomed v. Jogir Sheikh 
(8) and Jffirendra Nath Butt v. Hart Mohan 
Qhese (9). On the other hand, we have 
another class of decisions which support 
the proposition that although, in cases not 
touched by the Transfer of Property 
Act and the Bengal Tenancy Act, the 
union of the superior and subordinate 
interests may not automatically cause a 
merger of the latter in the former, the 
conduct of the party concerned may show 
that be did not intend to keen the two 
interests alive as mutually distinct rights; 
see Prosunno Nath Roy v. Jogut Chunder 
Pundit (10), Suraj Narain Mandal v. Nanda 
Lai Sinha (11), Ulfat Hossain v. Qayoni 
Bass (12), Promotha Nath Boy vl 
Kishore Lai Saha (13). Some of these 
decisions were largely influenced by a 
dictum of the Judicial Committee in 
Baja Kishendatt Bam v. Raja Mumtaz 
Ali Khan (14), in favour of the possibility 
of merger of recumable birt tenures in a 
superior interest, the bolder whereof did 
not take steps to keep them alive as 
distinct sub-tenures for his own benefit. 
The substantial question for consideration 
in the present case thus arises, do the 
surrounding oiroumstances indicate that 
after the Jote right had vested in the 
holders of the Zemindari and Pntni rights, 
the latter treated the ti^o as distinct 
interests. The trial Court, upon a care- 
ful analysis of the evidence, answered this 
question in the affirmative and the lower 
Appellate Court has not expressed its dissent 
from this oonolnsion. The most important 
facts mentioned in the judgment of the 
primary Court are as follows: (») the 

(7) U W. R. 486. 

<«) 2 Tnd. Ca8. 664! 18 0. W. N. 918. 

(9) 22 Ind Cas. 966i 18 0. W. N.860. 

(10- 3 C L. R. 169. 

(11)33 0, 1212. 

(12 3 Ind Cas. 094: 36 C. 8»2. 

(13) 88 Ind. CaB. 647;26 C. L. J. 1.^3; 21 0. W. N. 

304. 

(14) 6 C. 198 (P. 0 ); 6 O. L. R. 213: 6 I. A. 146: 

4 Bar. P. 0. J. 17: 3 Suth. P. 0. J. 637; Rafique and 
Jackson's P. C. No. 68: 3 Tnd. Jnr. 426} 8 Shome L, 
R. 1: 2 Ind. Deo. (n. s.) 73?. 
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Zemindari papers recite the exiatenoe of 
the Jote in qnite recent years; (u) the 
oo-sharera of the appellant as also the 
plaintiffs themselves have mentioned the 
Jote in their road'Cess retnrns filed snbse* 
qnent to the mortgages, (uV) in 18S0, 
when a share of the Mehal was let out 
in Ijara, the farmer showed the Jote as 
in existence in his collection papers and 
in his road *0688 retarns. In onr opinion 
the Coart of first instance correctly held 
that the Jote did not, by operation of 
law, merge in the superior interest, and 
was all along treated as separate from the 
Mehal, was not included in the mortgages 
and never passed to the plaintiffs. 

The result is that this appeal must be 
allowed, the decree of the Subordinate 
Judge set aside and that of the Oonrt 
of first instance restored. This order will 
carry costs both here and in the lower Appel- 
late Court. 

Appeal allowed^ 


PUNJAB CHIEF COURT. 

Skcomu CiTfL Appeal No. 1391 op 1915. 

Jnly &. 1918. 

Fresent: — Mr. Justice Sbadi Lai and 
Mr. Justice LeHossignol. 

KISHEN CHAND and others— Plaintiffs 

— Appellants 

versus 

MUNICIPAL COMMITTEE op AMRITSAR 
— Defendants — Respondents. 

Punjab Municipal Act (llloj 1911^, s. 47 — Contract 
tvilh Committee not duly signed — Suitf ^^’hether main- 
tainnble— Registration Act (XVI of 1908^, ij. 17 — Docu- 
ment renouncing title — Registration, whether necessary, 

A contract entcrerl into with a Municipal Com- 
mittee which is not signed by the President, nor 
by the Vice-President nor by any member of the 
Committee, as required by section 47 of the Punjab 
Municipal Act, is not binding on the Committee. 

A document which contains a declaration by a 
person that he holds no title in immoveable pro- 
perty of Rs. 100 in value requires legistration, and, 
if it is unregistered, it cannot bo received as 
evidence of any transaction affecting such property. 

Second appeal from the decree of the 
District Judge, Amritsar, dated the 9th April 

ms. 


The Hon’ble Pandit Sheo Narain and Mr. 
Sohan Lai Kaputt fer the Appellants. 

Mr. Balwant for the Respondents, 

JUDGMENT. — In this second appeal the 
first matter for decision is, whether the 
agreement on which the plaintiffs rely is rot 
binding on the respondent Committee, and the 
second whether, being unregistered, it is 
admissible at all. 

Now the value of the contract, which 
involved the supply by the respondent from 
time to time of water sufficient to fill a 
large pahlio bathing tank, clearly exceeded 
Rs. 100 and such a contract is not bind- 
ing on the Mnnicipal Committee nnlesa 
signed by the President or Tice- President 
and one more member, or, in the event 
of delegation, by members to whom that 
fanotion may have been delegated. 

In this case the contract has been signed by 
neither the President nor by the Vice-Presi- 
dent nor by any member 

The point, though raised at a late 
stage, is a legal one, is patent on the 
face of the record and is fatal to the plaintiffs’ 
action. 

Again the agreement which the Com- 
mittee deny as admissible contains as 
nnmistakahle disclaimer by both parties 
that either has any proprietary interest in the 
immoveable property referred to in the con- 
tract. 

We find no force in the argument that 
section 17 of the Registration Act does not 
apply where it is donbtfnl whether any 
title existed in the declarants. The title in 
the tank was not free from dispute, and 
in these circumstances we hold that a 
declaration by a person that he bolds no 
title in immoveable property of Rs. 100 
in value requires registration and if it is 
unregistered, it cannot be received as 
evidence of any transaction affecting such 
property. 

For these reasons we dismiss the appeal 
with costs. 

App*^ 
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BEJOT BiTNA ROT V, BBABIMI 8UMDARI DA8TA. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2026 

OF 1916. 

February 20, 1919. 

l^resent: — Mr. Justice N. R, Chatterjea and 

Mr. Justice Pantou. 

BEJOT RATNA ROT and another 
— Defendants — Appellants 

versus 

BHABANI sundari DASYA 

— Plaintiff — Respondent. 

Appeal — Issue decided after contest — Finding, whether 
can be expunged on the ground that it was not 
necessary for decision 0 / sutf. 

Where a Court is invited by the parties to decide 
a particular issue in a case and each side produces 
evidence and a definite finding is arrived at, it is 
not open to the party adversely affected thereby 
to ask in appeal that that finding be expunged 
from the judgment on the ground that it was not 
necessary for the decision of the case. [p. 393, col. 2.] 
Appeal against the decree of the District 
Judge, Dacca, dated the 6tb January 
1916, affirming that of the Subordinate 
Judge, 1st Court of that District, dated the 
6th July 1914. 

FACTS appear from the judgment. 

Babu Dwarka ^ath Ohakravartp, for the 
Appellants.^’Thls is a suit for a declara* 
tion that the plaintiff is the heiress of 
her deceased father and is entitled 
to succeed to the property left by 
him. There is a prayer in the plaint 
that the defendant No. 1 should not be 
recognised as the legally adopted son of 
her deceased brother. The defendant No. 
1 is a minor and is under the guardian- 
ship of his mother, defendant No, 2. Both 
the Courts below held that the adoption 
of defendant No. 1 was not proved and 
that the plaintiff Bbabani was entitled 
to succeed to her father’s estate. 

The learned District Judge ought not 
to- have decided the question of the 
validity of the adoption, regard being had 
to the fact that the succession to the 
estate of Rakhal (the deceased father of 
the plaintiff) having already taken place, 
the validity of the subsequent adoption 
of defendant No. 1 oonld in no way 
affect the plaintiff’s right. Moreover the 
□ □fortunate position of the defendant No. 
1 who is a minor must be considered. 
The learned Judge’s findings as to the 
question of adoption will prejudice his 
(the minor’s) right in future. I submit 
that this issue, which is absolutely un- 


necessary in the present ease, ought not 
to have been tried by the Court and the 
finding thereon should be expunged to 
safeguard the interest of the minor. 

Babu Jogesh ' Chandra Roy (with him 
Babu Akhoy Kumar Banerjee), for the Be- 
spondent.^The question of adoption is a 
necessary issue in this case. In the 
plaint there is a prayer as to the in- 
validity of the adoption of defendant No. 
] ; in the written statement it is stated that 
permission was given to the widow to 
adopt a son. The issue arises from the 
pleadings of the parties After the issue has 
been framed and the evidence gone into 
and even the question has been raised in one 
of the grounds of appeal in this Honorable 
Court, it does not lie in the month of 
the appellant to say now that the finding 
is to be expunged. It is now too late in 
second appeal to ask for the setting aside 
of that finding. 

Then as to the question of the divest- 
ing of the estate by snbseqaent adoption, 
I beg to refer to the oases of Musammai 
Bhoohun Moyee Dehia v. Ram Kishore 
Acharj Chowdhry (1), Padmakumari 

Dtbi V. Court of Wards (2) and Sri Sri Sri 
Madana Mohnna Ananga Bheema Deo y. Sri 
Sri Sri Purushothama Ananga Bheema Deo (3). 

Farther the Court should consider what 
an enormous expenditure will be caused 
to the estate, if the finding is set aside. 
In that case after the death of this lady 
the point will again be taken up by the 
adopted son and litigation will follow. 
Hence 1 submit that this necessary issue, 
as found by the Courts below, should not 
be expunged. 

Babu Dwarka Nath Ckakravarty, in reply.— 
The plaintiff makes an absolutely un- 
necessary prayer in the plaint. Moreover 
the minor, defendant No, 1, was wrongly 
made a party to this suit. Simply be- 
cause the minor was made a party, it 
cannot be justified that he should be 
prejudiced by a finding as a vengeance 
for hie mother’s action. 

(1) 10 M. I. A. 279: 3 \V. R. P. 0. IS; I Suth. P. 0. 
J. 574. 2 Sar. P. C. J. Ill; 19 E. R. 976. 

(2) 8 1. A. 229; 8 0. 3U2 (P. O,); 4 Sar. P. C. J. 
285; 6 Iml Jur 148; 4 Inil. Doc. (N, s.) 193. 

(3> 4b JuU. Caa. 461; 23 0. \V. N. 177; 35 M. L. J. 
138; 5 P. L. W. »79; 8 L. \V. 167; 16 A. L. J. 726- 
(19i8) M. W. N. 621; 24 M. L. T. 231; 28 C. L. J. 408» 
41 M. 665; 20 Bom. L. B. 1041; 45 I. A. 166 0./, 
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JUDGMENT. — The plaiotifE is the dangh* 
ter of one Rakhal. She sued for declara- 
tion that tlie defendant No. 1| who is 

eaid to have been adopted by Nirmola 

(defendant No. 2), the widow of Bir 
Chandra, son of Rakhal who pre- 

deceased his father (Rakhal), had not 
been legally and validly adopted, and 
that the said defendant is not entitled 
to divest the plaintiff of her interest 
in the estate of her father, and for 

khas possession. 

The defendant No. 2 Nirmola is the 
mother and certificated guardian of the 
adopted son. 

The suit was contested by the defend- 
ant No. 2 for self and as guardian of 
her minor son, on the ground that the 
plaintiff was unchaste, that permission was 
given to the defendant No. 2 by her 
husband Bir Chandra to adopt defendant 
No. 1 and that be had been accordingly 
adopted. 

Both the Courts below have concurred 
in finding that the plaintiff is not un- 
chaste, that the estate left by her father 
bad devolved upon her and that she could 
not be divested by the alleged adoption 
of defendant No. 1. They further held 
that the adoption bad not been proved. 
The suit accordingly was decreed in favour 
of the plaintiff. 

The defendants have appealed to this 
Court. 

It is contended before us on behalf 
of the appellant that the plaintiff Bbabani 
was entitled to the estate left by her 
father when it was found that she was 
not uncbaate, and that the question of 
the adoption of defendant No. 1 could 
not affect the interest of Bbabani as the 
estate of her father had already vested 
in her and that in the circumstances it 
was unnecessary to consider the question 
of the adoption of the defendant No. 1. 

The learned Pleader for the appellant 
has drawn our attention to the passage 
in the judgment of the District Judge 
where he says: ' Holding that if the plaint- 
iff establishes that she was not disqualified 
she must succeed, the principal question 
for me to deal with is the question of 
her chastity. If she succeeds on that 
point, it becomes unnecessary to go into 
the question whether Bir Chandra gave 


his wife power to adopt.’’ Then he pro- 
ceeds to consider the question and after 
finding that the plaintiff was not unchaste, 
the learned Judge held that 'on her 
father’s death the property vested in the 
plaintiff. This, in my opinion, disposes of 
the whole case, my view being that the 
law is that even if the defendant No. 
2 was empowered by her husband to 
adopt and did adopt a son to him, this 
vioold not affect the right of the plaint- 
iff in Rakhal’s property which had vested 
in her before the adoption. But as it 
may be held by another Court that this 
is a wrong view of the law and as the 
question of the authority to adopt has 
been argued out, I will give my findings 
on that point.” 

It is contended before us that the 
question of adoption ought not to have 
been gone into in the view that the 
learned Judge took of the right of the 
plaintiff and that the finding on the point 
should be expunged. 

We do not think that this should be 
done. The defendants invited the decision of 
the Court on the question of adoption on 
the ground that by the adoption, the 
plaintiff was divested of the estate, and 
evidence on the point was gone into on 
both sides. The Court of first instance 
decided the question against the defendants, 
the defendants appealed and urged that the 
adoption was proved, and even in the 
grounds of appeal to this Court the 
point is taken. It is true that the defend- 
ant No. 1 is a minor. But bis guardian 
took the obanoe of a favourable decision, 
and after having been defeated in both 
the Courts she now asks us tc expunge 
the finding in order that the defendant 
No. 1 may fight out the matter again 
when be comes of age. 

The plaintiff has got a son who is a 
minor and who would succeed to the 
estate on her death if there were no adoption. 
However that may bo, having regard to 
the oiroumstanoes, we do not think that 
the finding on the question of adoption 
should be expunged. 

The appeal is accordingly dismissed with 
costs. 

Appeal (ii&mifsed. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2127 op 1917, 

June 4, i91S, 

Present'. — Mr. Jastioe Shah Din. 

SHIB RAM — Dapemdant — Appellant 

tersub' 

MAQSUM ALI khan and another — 
Plaintiffs — Rbbpondsntb. 

Punjab Pre-emption Act (I oj 1913^), s. 15 (c) 
secondly — Rupar, whether divided into siib-divisione. 

Hupar is divided into well-recognised pattis which 
are ‘'snb-divisions” within the meaning of section 16 
tc) secondly of the Punjab Pre-emption Act. 

Second appeal from the decree of the 
District Judge, Ambala, dated the 7th May 
1917. 

Pandit Nanok Chand, for the Appel* 
lant. 

JUDGMENT. — The facta of this case 
are very fully given in the judgment of 
the learned District Judge audit is unneces- 
sary to repeat them here. The first ques- 
tion for decision is whether Rupar is 
divided into pettist as alleged by the plaint- 
iffs, and those pattis aie sub- divisions’* 
within the meaning of section 15 (c) 
secondly of the Punjab Pro emption Act. A 
reference to the plaint will show that the 
plaintiffs based their suit expressly on the 
ground that Rupar was divided into pattis, 
that the land in suit was situate in one 
of these pattis called Patti Eajputan, tbac 
the vendee bad no land in the said 
patH and that, therefore, the plaintiffs 
had a superior right of pre emption in the 
land in suit. In hie jawab dawa the 
vendee did not deny that Ruptr was divided 
into pattif, but pldaded that he was land- 
owner in Patti Rajputan as well as the 
plaintiffs and that therefore the plaintiffs* 
alleged right of pre-emption fwas not 
superior to his. He made the same admis* 
sion as to the existence of pattis in Rupar 
in bin statement in Court, though be added 
that the pa^'tb’ had been fixed only for 
fiscal purposes. There he was quite wrong, 
as a reference to the statement of pro- 
prietors at the foot of the pedigree table 
of the Settlement of lfc&8 would show that 
although there were no pattis in Rupar 
before, in the course of the said Settlement 
it was divided into four pattis, namely, Patii 
Rajputan, Patti Araian, Patti KalaUu and 
Harohahar Patti. The very names of the 
pattis show that they were not fixed merely 
for fiscal purposes, but that they represented 


KANAILAL JALAN D. HAKOO BIBI. 

homogeneity of descent of the proprietors 
included in one paiti, whatever the case 
mty be as to the areas of the pattis in 
question. In oonneotioo with this question, 
Counsel for the vendee has relied on Waryam 
Singh V. Mahlah Singh (1) bat that deci- 
sion, which relates to a newly founded 
Ohak No. 224 in the Lyallpur Colony, has 
no bearing whatever on a case like the pre- 
sent. 

t 

Id view, then, of the pleadings of the 
parties aod of the statement of the pro- 
prietors in the Settlement of 1888, it mnst 
be held, as has beeo held by the District 
Judge, that Rupar is divided into well- 
recognised pattis which are * sub-divisions’* 
within the meaning of section 15 (c) 
secondly of the Punjab Pre-emption Act. 
The District Judge has found as a fact 
that the vendee bad no land in Patti 
Rajputan prior to the sale in dispotejand 
it follows that the plaintiffs’ right of 
pre emption is superior to that of the vendee. 
The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

fl) 2C lad Cas. 433; 21 P. R. 19!6j 31 P. h. R, 
1916. 


CALCUTTA HIGH COURT. 

Appeal froh Appellate Decree No. 1776 

OP 1915. 

March 26. 1919. 

Present : — Justios Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Biachcroft. 
KANAILAL JALAN — Pliimi pf 

— Appellant 
versus 

MANOO BIBI AND OTHERS — D.PESDkNTS 

— -RESPOMDENrS. 

Receiver, appointment of, effect oj — Po.«s«ssion of 
Receiver, whettier can be tlisturbed luithont leave of 
Court — execution of decree — of property in custody 
of Receiver, validity of. 

The rule that the possession of a Receiver may 
not bo disturbed without leave of the Court appoint- 
ing him does not apply bo far as third 
persons aro oonoerood, until tho Receiver has been 
actually appointed and is in possession. It is not 
enough that an order has hcon made directing the 
appointment of a Receiver. Until the appointment 
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Las been perfected and the Heoeiver is aotually^ in 
possession, a creditor is not debarred from pro* 
ceeding to execution against properties in respect of 
which the Beoeiver has been appointed, [p. 395, col. 
2; p. S96, col. 1 .3 

When property is in the custody of a Receiver 
appointed by a Court, a sale of that property under 
an execution issued by another Court is not ncces* 
sarily void but may bo avoided by an appropriate 
process, [p. 396, col. l.J 

Appeal agaiDst the decree of the Distriot 
Jadge, Hooghly, dated the 3rd May 
10l4r, reversing that of the Sobordinate 
Jndge. Hooghly, dated the 30th March 1914. 

Dr. Sarat Ohunder Basak and Baba Jotish 
Ohandra Bose, for the Appellant. 

Sir BaskBehary Babas Basant Coomar 

Bose, Bepin Behary Qhose and Biraj Mohan 
Mozumdar, for the Respondents. 

JUDGMENT. — The sabjeot'Uiatter of the 
litigation which has culminated in this 
appeal is an one fourth share of a garden 
which was owned at one time by Gopal 
Charan Ghose. He left four sons, Chandra- 
natb, Suryyakumar, Satyacharan and Kartik* 
charan. Chandranath died in or about the 
year 1892 and left a son Mohinimoban ; 
the latter died before the commencement 
of this suit, which concerns the ore foorth 
share of Chandranath, There are three 
rival claimants to this share, namely, the 
plaintiff, the Das defendant, and the Maharaja 
of Burdwan, who was added as a defendant 
by order of Court, dated 23rd April 1912. 
The Maharaja of Burdwan purchased the 
ebare in execution of a money decree 
obtained by him against Mohinimoban; the 
sale took place on the l5tb February 1896 
and was confirmed on the IStb March 
189d. The 1st defendant obtained a 
lease of the entire garden from Mohinimoban 
and his three uncles on the 2Dd July , 9C7. 
The plaintiff purchased the share at a sale 
held on the 2nd September 1907 by the 
Official Receiver of the High Court who 
had been appointed Receiver to the estate 
of Chandranath Ghose in a litigation on 
the Original Side of this Couit, The title 
of the Maharaja thus accrued many years 
before that of the jlaintifF or ihe 1st 
defendant, ai d the substantial question in 
controversy is, whether the plaintiff by his 
purchase at the sale held by the Receiver 
has acquired a title supertor to that of 
the Maharaja. The primary Court answered 
hifl question in favour of the plaintiff; the 


District Jadge has reversed that deoision. 
The oiroamstanoes which led to the appoint- 
ment of the Receiver and the rale held by 
him must accordingly be narrated here. 

On the 10th April 1883, Chandranath 
Gbose executed a trust deed in respect of 
bis share in tbe paternal properties in 
favour of Narendranath Sen, an attorney 
of this Court, to euable the latter to ad- 
minister the estate and satisfy the debts 
due to his creditors One of these credit- 
ors, Bhagaban Chandra Ray, on behalf 
of himself and the other creditors, institut- 
ed a suit on tbe Original Side of this 
Court on the 11th September 1886 against 
Chandranath Ghose and Narendranath Sen 
for the construction of tbe indenture of 
trust, for tbe execution of the trusts 
mentioned therein, for an account, for the 
appointment of a Receiver and for con- 
sequential reliefs. On the 30th May 1887 
a preliminary decree was made and the 
Official Receiver was appointed Receiver 
in the suit. On the l4fch March 1889, an 
order was made authorising the Receiver to 
sell the properties included in tbe trust 
and an amended order was made on tbe 
3rd March 1890. Chandranath Ghose died 
in or about the year 1S92 and no steps were 
taken to revive the suit against his son 
Mohinimoban till I9C8. Meanwhile, the 
transactions under which the Maharaja of 
Burdwan and the Ist defendant acquired 
interests in the property had taken place in 
1896 and H07. 

The District Judge has found that the 
Receiver never obtained possession of the 
property, though he was directed to take 
possession by the vesting order, dated 30th 
May 1887, and the Ghoses remained in 
possession independently of the Receiver. It 
is consequently plain that tbe Maharaja 
was entitled to proceed in execution 
against the property of bis jadgnioiit debtor. 
Tbe rule that the po.sseaaion of a Receiver 
may not be disturbed witimat leave, does 
not apply, so far aa third pers."*ns are 
concerned, until a Rcpoivt c ha-t Ij^en actual- 
ly appointed and i;. It i^i 

not enough that oicUr been made 

directing the anpoinl of a Receiver. 

Until the appolrjtnu-nt has been perfected 
and the Ko-^f i‘.> .v-tually iu possession, 
a creditor is not debarred from prooeodi,; -' 
to execution, T!ie order appointing a Roceivar 



39C 


INDIAN OASES. 


NAND SIKGR V. CHUAJJC. 


IB for the beoeGt of the parties to the 
BotioD; it do?9 not affeot third persons antil 
the appointment is ooropiete and perfected: 
Defries v. Creed (1) and Edwards v. Edwards 
(2). It is farther clear that the sale held 
at the instance of the Maharaja was, at the 
worst, only voidable. As pointed oat in 
Levenia Ashton v. Madkahmoni Dasi (3t, pro- 
perty in the hands of a Receiver is exempt 
from jadioial process and the parohaser 
of eooh property at an exeoation sale bays 
at his peril for the sale may be cancel- 
led npon an application to the execation 
Court; in other words, when property is in 
the custody of a Receiver appointed by a 
Court, a sale under an exeoation isaned 
by another Coart may be avoided by an 
appri"priato process. In the case before 
us, however, no steps have ever been 
Uksn, either by the Receiver or by the 
beneBoiares, for cancellation of the exeoation 
sals in which the Maharaja becams the 
pureb^ssr. In this view, it is not neoes ' 
sary to consider the effect of the attempt 
to revive the suit on the Original Side of 
Ibis Court after it had remained dor- 
mant for 17 years and to hold a sale to 
ihe prejudice of rights already acquired by 
strangers who had no notice of the procesdings 
in the salt. 

In our opinion, the plaintiff has not 
acquired a title enforceable against the 
Maharaja and his claim has been rightly 
negatived by the District Judge. The result 
is that the appeal is dismissed with costs. 

Appeal dismissed. 


(t ) (1865) 34 L. J. Ch. 607; 11 Jur. (n. s.) 360; 12 
L. T. 26?; 13 W. 11. 632. 

t2) (187(5) 2 Cli. D. 291; 45 L. J. Ch. 391; 34 L. T. 
472; 21 W. It - 713. 

{ 3 J 5 Ind. C as. 5 00; 11 C. L. J. 489; 14 C. W, N, 



PUNJAB CHIEF COURT. 

SicoNi) CiViL Appeal No. 658 OF 1915. 

July 17. 1918. 

present: Mr. Justice Sbadi Lai and Mr, 

Justice Wilberforoe. 

NAND SINGH Ahu otusirb — Defendants — 

Appellants 

versus 

CHHAJJU AND OTHERS — PLAINTIFFS 

Respondents. 

Apl'col, second— Ahundonmcnt, whether question of 

iiiulingnii the (luestion of abainlonmont is a 
liiuhng of fact, aud only matters of legal principles 


[191& 

♦ # 

arising out of such finding can be taken up in second 
appeal, [p. 396, col. 2.] 

Second appeal from the decree of the 
District Judge, Jnllundnr, dated the 4t1i 
December 1914. ; 

Pandit Ramhhaj Datta Ohowdkary, for the 
Appellants. 

Bakshi Teh Ghand, for the Respondents. 

JUDGMENT. — One Haria had three sonSi 
of whom Ruldu left bis land before ^(le 
first Settlement, In 1865 he had died 
leaving two sons, Nihala and Budhu, of- 
whom the former sued bis relations for 
his and his brother’s share in the land. 
He obtained a decree for one fonrtb share. It 
is not clear whether this decree was ever 
executed or not, the next piece of inform- 
ation available being a revenae entry in 
1878 showing him as again oat of posses- 
sion. He sabseqaently died sonless in 
Sambat 1960, leaving as bis heirs the 
descendants of bis brother Bndha who have 
now saed the descendants of Haria’s other 
sons for their share in the property, which 
was joint and remained till 1905 recorded 
in tbe names of plaintiffs and defendants. 
The only qaestions before the Courts 
were whether Nihala and Bndha had 
abandoned their land and whether the 
present sait is within time* Both Goorts 
have held that no abandonment took place 
and that the first denial of plaintiffs’ 
title took place in 1905. Against the decision 
of the lower Appellate Coart a second appeal 
has been preferred. 

Strictly speaking the findings of the lower 
Oonrte on the question of abandonment are 
findings of fact [Kirpa v. Jiwa (1), Atra v. 
Ram Kiehen (2) and EailasChandra v. Romesh 
Chandra (3)J. On second appeal, therefore, 
only matters of legal principles arising out of 
these facts can be taken np. In this appeal 
no matter of legal principle appears to be 
involved and in these oiroamstanoes it is 
unnecessary for us to discuss the evideooe 
regarding the factum of abandonment. 
There is also no question of limitation in- 
volved, as tbe parties were oo sbaiers in 
a joint holding and no overt denial of the 
plaintiffs’ title took place till 1903 and 

(1) 5 Ind Cas. 840; 13 P. W. R. 1910; 46 P. L. B. 
1910. 

;2)4Ind Cas. 965; 1C 2 P. L. R. 1909; 154 P. W, 
B. 1909. 

(3) 32 Ind. Cas. 3t5. 


INDIAN CASES. 


397 


Vol. LI] 

BASBIBAH KATE V. PINA NATH DST. 

the Bait was instituted within 12 years of this 
denial. 

We dismiss the appeal with oosts. 

Appeal dismissedt 


CALCUTTA HIGH COURT. 

Appeal fsom Appellate Decaeb No. 2155 

OF 1916. 

January 8, 1919. 

Present :-»Mr. Jostioe Beaoboroft. 

BASHIBAM NATH— Plaintiff— 

Appellant 

versus 

DINA NATH DEY anp others — 
Dependants — Respondents. 

Bengal Tenancy Act (Vlll B. C. of 18S5>, s. 153 — 
Bent suit of le-^s than Its. 100 in value—^Decision on 
question of title — Appeal, tokether lies — Landlord and 
tenant — Bent realised by third person, ejfect of. 

In a suit for recovery of rent of a holding the 
Talue whei'eof was less than Rs 100, the defence 
was that the plaintiff was entitled only to a half 
share of the rent of the holding. The lower Appellate 
Court decreed the suit for rent of only half the 
holding. Plaintiff preferred a second appeal: 

Held, that as there was a dispute as to the share 
of the plaintiff, there was a dispute as to the amount 
of rent annually payable by the defendant and that 
a decision having been given on that point, a second 
appeal was competent, [p. 398, col. 2.3 

If one man realizes rent due to another, that fnct 
cannot constitute the former the landlord in place 
of the latter, [p. 399, col. 1.] 

Appeal against the deoree of the Offioiat- 
ing Sabordinate Judge, 3rd Court, Mymen* 
singh, dated the 19tb June 19i6, modify* 
log that of the Additional Muosif, lawargunj, 
dated the 4th May 1915. 

FACTS appear from the judgment. 

Babu Kalikinkar Ohakrav^rtp, for the Re* 
Bpondents, raised a preliminaiy objeotion to 
the oompetenoy of the seoond appeal, on 
the ground that the value of the suit for 
rent was less than Rs, 100 and the case 
did not fall within any of the exoeptions 
to eeotion 153 of the Bengal Tenancy Act, 
because no question of title to landbetween 
parties having oonfliofcing claims thereto 
or of the amount of rent annually payable 
^ the defendant was decided in the case. 

relied on Pro^anna Kumar Banerjee v. 

A 


Srinaik Bass (1) and also the unreported 
decision in Seoond Appeals Nos. 693 and 
1100 of 1903. 

Baba Annada Charan EarJtoon for Babn 
Jotindro Mohan Chowdhury, for the Appellant, 
oontended that the Court below had decided 
what was the amount of rent payable by 
the defendant to the plaintiff, i.e., whether 
the plaintiff was entitled to realizs the 
whole of the rent for the bolding or only 
half of the rent as alleged by the defend* 
ants. The case, therefore, fell within the 
exception to section 153 of the Bengal 
Tenancy Act and the eesond appeal, there* 
fore, was competent Srimutty Poresh Mont 
Bassya v. Nobo Kiskore Lahiri (2) was 
referred to. The case of Prasanna Kumar 
Banerjee v. Srinath Bass (1) was over- 
ruled by the Full Bench in the case of 
Narain Mahton v, Manofi Paituk (3). See 
also Kohin Chant Nuskar v. Bansenath 
Paramanick (4) and idasi Bhusan Budra v- 
Beni Madhah Samanta (5). 

On the merits it was urged that Dina 
Nath, the alleged fo.s(er*ohild of Ramjoy, 
bad no rights to the rent sued for and 
the plaintiff, who as heir of Gopi bad 
all along been recovering the rent for 
the whole holding, was entitled to a decree 
for the whole rent. The Snding of the 
Court of Appeal below that the plaintiff, 
who snooeeded to one half of the property 
left by Gopi and Dina Nath as heir, was 
entitled to the other half conld not stand. 

Babn Kalikinkar Chakravarty, for the 
Respondents, — The 6nding is that Dinanath 
realized rent for half of the holding at 
least for a considerable period of time as 
heir to Gopi. The learned Subordinate 
Jadge Bnds that Dina was recognized as 
the adopted son of Gopi. Dven if Diua 
was not an heir to Gopi, the fact ie/naiLS 
that be got rent for half of the Ijnltiug 
for more than 12 years and tliu.s acquired 
the right of landlord by adverse p^'escbsiou. 

Babn Annada Charan Karko.'u, iii mply, 
urged that even if Dina ho.d realized rert 
due to the plaintiff, that wv^uld not make 
him a landlord. The ploa of advorse poy^es- 

(n 15 C. L>3’; 7 Iivl. Dee. tx. 3 .) 73^ 

(2) 8 C. SV. -V. t93. 

(3) i7 O. 48J (D. D.): 8 lad. Dec. (.v. s.) 885. 

(4' 2' C. 722; 10 In<l. Dec. y.) 

(o) 8 0. L, J. 519. 
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sion by Dina now raised here was not 
raised in the Courts below. 

JUDGMENT, — This is an appeal in a 
suit for rent and the only question involved 
is whether the plaintiff is entitled to 
recover the whole of the rent for the 
bolding or only the half of the rent. 

The plaintiff is the heir of one Gopi, 
who shared with bis two brothers, Hainjoy 
and Baidya, the original landlords* interest. 
Bamjoy and Baidya both died before Gopi and 
as neither cfthem left any children and the 
widows of both died before Gopi, Gopi 
would, in the ordinary course, be the heir 
of both. But the defence was that one 
Dina Nath was a foster son of Ram joy and 
as such entitled to a half share of the 
property. The learned Subordinate Judge 
gave effect to this contention and, therefore, 
decreed the suit for rent of only half the 
holding. 

A preliminary objection is taken to the 
hearing of this appeal under reotion 163 
of the Bengal Tenancy Act, the amount 
of rent involved being less than Rs. 100. 

The appellant supports his right of 
appeal by referring to the case of Srimutty 
Poresh Mont Dassya v. Nobo Kishore Lahiri 
(2), where, as here, the defence was that 
the plaintiff was entitled only to a smaller 
share than was claimed. It is attempted 
to dietinguisb that case by the fact that 
the rent for the whole holding was in 
dispute. That no doubt is true but it is 
not a sutlicient reason for distinguishing 
the case, for the decision was not based 
on the fact that there was a dispute as 
to the rent. The reason for overruling 
the objection was contained in this sentence 
of the learned Judges: *'Tbe question raised 
and determined was not merely the amount 
of rent payable to the co-sharer but whether 
he had a title to recover the S-annaa 
share as be alleged. This comes under the 
exception mentioned in the section and the 
objection, therefore, fails.** That is, the 
desision was based not on the dispute as 
to the total rent but on the dispute as to 
plaintiff's title to recover a particular 
share. It is argued that the language may 
refer to the other exception contained in 
section 153, namely, the decision relating to 
title to land. That cannot be so, for there 
was no decision as between parties having 
oootliotiug claims thereto^ the record 6how« 


ing that the other co-sharers were not 
parties to the suit. The view taken by 
the learued Judges evidently was that if 
there was a dispute as to the share of 
the plaintiff there was a dispute as to 
the amouut of rent annually payable by 
the defendant, and there being a decision 
on that point, an appeal lay. That is, it 
I may say so, a perfectly logical line 
of leasoniog and though a contrary view 
was taken in the case of Praianna Kumar 
Banerjee v. Srinath Doss (1), that was 
overruled by the Full Bench in the case 
of Narain Mahton v. Manofi Pattuk (3). 

My attention was called to a decision of 
Geidt, J, , in an unreported case (Appeals from 
Appellate Decrees Nos. 699 and 1100 of 1903) 
in which the learned Judge drew a distinction 
between a decision as to the amount of rent 
receivable by the plaintiff and a decision as 
to the amount payable by the defendants. 
That case was decided before the case of 
Srimutty Poresh Mont Dassya v, Nobo Kishore 
Lahiri (2) and the learned Judge is evidently 
referriog to the total rent payable by the 
defendants, a point which had also heed 
in dispute in the Ist Court, but not in 
the lower Appellate Court. In any oaie 
whatever my own view, I should be bound 
by the decision in Srimutty Poresh Moni 
Dassya, v. Nobo Kishore Lahiri (2). The 
preliminary objection must, therefore, bs 
overruled. 

As regards the merits the learned Sub- 
ordinate Judge holds that Dina Nath 
was entitled to an 8 annas share as foster- 
son and heir of Kamjoy and, therefore, the 
plaintiff was entitled only to an 8 annas 
share. 

As a foster-child Dina Nath would have 
no rights aud re8pondent*8 Pleader says he 
does not base bis case on Dina Nath being 
the heir, but on the fact that he realised 
rent for some time. He suggests he may 
have realised rent for more than 12 years. 
This brings in a plea of adverse posses- 
sion by Dina Nath against plaintiff which 
was not raised in the issues, and not in- 
vestigated by the first Court and would 
rightly not be investigated in the absence 
of Dina Nath, It cannot bo entertained 
now. Then the learned Pleader argues 
that the Subordinate Jndge finds that Dina 
Nath was the adopted son of Ramjoy. In 
fact he does Dut definitely fiod flO| nos 
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oonld he well do so as adoption dose not 
appear to have been asserted, nor was there 
any issne as to it. Finally it is argaed that 
Dina Nath’s relation as landlord was oreat* 
ed by aooeptanoe of rent. Stripped of 
verbiage the argnment oomes to this, that 
if one man accepts rent dne to another 
that fact ooDstitntes him the landlord of 
the tenant in place of the other. The argu« 
ment has only to be stated to be rejeoted. 

The appeal must, therefore, be allowed, 
the deoree of the learned Snbordinate Judge 
set aside and that of the Munsif restored 
with ooats in all Courts. 

Appeal alloxced. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Skgoxd Civil Appeal No. 384 of 1918. 

November 11, 1918, 

Fretent '. — Pandit Ranhaiya Lai, A. J. C. 

SDNDAR LAL — Plaintiff — Appellant 

tentts 

SITA RAM AND CTHER5— Defendants— 

Respondents. 

Civil Procedure Cede (Act V of 1908), O. XXVI^ r. 
9 — Commission for local investigation, whether can be 
iSftU-ed after evidence closed. 

A commission for local investipfation cannot bo 
issacd after the evidence is closed and the case is 
ready for judgment. 

Appeal against the order of the Sabordinate 
Judge, Unao, dated the 25th July 1918, 
upholding that of the Mnnsif, (South) Unao, 
dated the 18th March 1918. 

Pandit Harkaran Nath Mxsra, for the Ap- 
pellant. 

JUDGMENT. — The dispute in this ap- 
peal relates to plot No. 1277, new hkasra, 
which appertains to a mahal of which the 
plaintiff is the owner. His allegation was 
that it was tank land with some hahul 
trees growing there which were self-grown 
and that the defendants wrongfully out 
some of those trees and planted fresh trees 
in their places. He sued for possession of 
the said land with the trees existing there 
and damages. He further sued for the 
removal of the trees which the defendants 
had planted. The defence was that the 
land in dispute formed part of a bigger 
grove belonging to the defendants, which 
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has been standing on the land in suit, and 
a oontignous plot No. 1276, new khasra, ap- 
pertaining to another mahnl. 

Both the Courts below found that the 
land in dispnte formed part of a grove which 
was planted by the ancestor of the defend- 
ants and that the plaintiff had failed to 
prove his actual possession over the trees 
standing on the land. 

The learned Counsel who appears fer the 
plaintiff contends that beyond some babul 
trees no fruit bearing trees stand on the 
land in dispute and that the Court below 
ought to have allowed a commission to be 
issued to ascertain the actual condition of 
the land. He farther says that the finding 

is opposed to the entry in the revenue re- 
cords. 

It appears that an application for the issne 
of a commission was made by the plaintiff 
after the evidence was closed and the case 
was ready for judgment. The Court below 
rightly refused to issue a commission at that 
stage. The entire evidence addnoed, oral 
and doonmentary, was considered by the 
Conrt of first instance and discussed at length. 
The lower Appellate Court endorses the 
view taken by the Court of first instance 
and^ holds that the entire area, consistiog 
of Xos. -1276 and 12^7, new khasra, consti- 
tuted one compact ancestral grove of the 
defendants and that it was immaterial 
whether there was a tank in some portion 
of it. There is no Bufficient reason for 
interference with that finding in second 
appeal, which is accordingly rejeoted. 

Appeal dumieBed, 


COURT Ob’ THU KINANCXAL COMMCS- 

SrONER, PUNJAB. 

Revenue Revision No. 6 of 1918. 
February 17, 1919. 

Present: — Mr. Maynard. h\ 0. 

SALIH MOHAMMAD — Applicant 

versus 

MEHAR SINGH — Respondent. 

Cu’K Procedure Code (.Icf V of 1908), $. 
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Execution of decree by Collecior^^Collectorf powers 
of ^Collector, tchetker can propose temporary alienation 
of la nd. 

Ibo position of a Revenue Officer executing the 
decree of a Civil Court, by tlie attachment of land 
or by temporary alienation or otherwise, is that 
of a ministerial officer of the Civil Court taking his 
orders from such Court, and he has no power to 
order a temporary alienation of the land attached, 
[p. 40 , col. 1.] 

Land belonging to a member of an agricultural 
tribe is liable after attachment to be dealt with 
under section 72 of the Civil Procedure Code, the 
object of that section being to avoid the evils of 
a sale of agricultural land in execution of decrees 
by providing an alternative process of a more 
equitable aud less hDrsh description. A Collector, 
therefore, lias jurisdiction to make a proposal to 
effect a temporary alienation of the land of an 
agriculturist judgmcnt*debtor attached in execution 
of a decree, [p. 402, col. 1.] 

Revision from the order of the Com- 
missioner, Rawalpindi, dated the 28th 
Maroh 1918. 

Mr. Raghunath Rai^ for the Applicant. 

Mr. Amar Nath A/owpa, for the Respond- 
ent. 

JUDGMENT. — I have heard Gonnsel for 
both parties in this case. Mehar Singh, 
respondent, obtained a deoree from a Civil 
Court for Rs. 572 against Salih Mohammad, 
applicant, who was desoribed as a Rajput 
Rhatti. The judgment'debtor’s land in 
two villages was attached in ezeoution. The 
Court executing the deoree twice asked the 
Collector whether he would intervene with 
a proposal for temporary alienation under 
section 72 of the Civil Procedure Code. 
On the Bret occasion the Collector declined 
to do so, on the ground that the land was 
not more than suliioient for the maintenance 
of the judgment-debtor and hts family. 
On ibe second occasion the Collector re- 
examined the figures, took into account the 
remittances made by the judgment-debtor’s 
eons and ordered that the Civil Court 
should be informed that he was ready to 
arrange for a temporary alienation for 
twelve years of a part of the land, viz.^ 
that situated in the village of Bohra. This 
land consists of 76 kanals, of which 8 are 
already mortgaged. The remaining land 
which under this proposal, would remain 
for the maintenance of the judgment-debtor, 

consists of 103 kanalSf tO cultivated and 53 
waste, in the village of Mohra Sbaikhan. 
The fact that the applicant is of an agri- 
ouUural tribe is sutHoiently proved. 

No order of temporary alienation has been 


passed. The jndgment-debtor lodged an 
appeal against the Collector’s report to the 
Civil Court, expressing hie willingness to 
arrange fer a temporary alienation. The 
Commissioner rejected that appeal, remarking 
that the judgment debtor was merely en- 
deavouring to avoid payment of bis debts 
and that he was being left with ample means 
of subsistence. 

The proposal of the Collector to effect a 
temporary alienation was recorded in the 
absence of the judgmant debtor, who was 
held to have been present outside the Court 
but to have deliberately evaded attendance. 
The grounds of revision before this Court 
are taken up mainly by the contentions 
that the judgment-debtor was not responsible 
for bis absence, and that the proposal 
Uhoughout described, and quite incorrectly 
desoribed, as an order) of temporary alien- 
ation, made in bis absence, was irregular. 
The other contentions are that the so-called 
order was improper because the Revenue 
Assistant bad reported against it, that the 
Collector had already decided not to propose 
a temporary alienation, and that the sub- 
sistence left to the judgment-debtor is in- 
adequate. 

None of these oontentioDB has any force 
as a ground of revision, and I 6nd it 
unneoeFsary to discuss them. The caee for 
the applicant has been put before me on 
quite other grounds, which require con- 
sideration. Briefly they are these; that the 
judgment-debtor is a member of a notified 
agricultural tribe, that a sale in execution 
of deoree of land belonging to a member 
of an agricultural tribe is illegal under the 
provisions of section 16 (1) of the Punjab 
Alienation of Land Act, and that, as section 72 
of the Code of Civil Procedure requires that 
the Collector’s representation is to be made 
with reference to, and in view of, a pro- 
posal to sell attached land, no temporary 
alienation of each land can be made by the 

4 

Collector under the section cited. 

Ahmad Khan v. Parmanand (1) is in 
point. But in that case the Revenue Officer 
had himself ordered a temporary aliena- 
tion by his appellate order. Such an order 
was clearly without any legal author- 
ity, and the claim of the judgment-debtor 
in that case must inevitably have failed for 

(1) 43 Ind. Ca8.3565 8 T. H. 1917 Rev.; 7 P. W. R, 
1917 Rev, 
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that reason. The position of a Rsvenne 
Officer exeoating the decree of a Civil Conrti 
by the attachment of land or by temporary 
alienation or otherwise, is that of ministerial 
officer of the Civil Court, taking his orders 
from such Court, and he has no power to order 
a temporary alienation. 

s 

Having ruled in the case above cited 
that the whole procedure in the Assistant 
Collector and the Collector's Courts had been 
irregular and ultra vir^i, for reasons which I 
have summarised above, my learned colleague, 
the Hon'ble Mr. Fagan, proceeded in para- 
graph 6 of his judgment to consider what 
would have been the correct procedure for 
the Assistant Collector to adopt. He ex- 
presided his dissent from the dictum of the 
Hon’ble Judges of the Chief Court in Badar 
Din V. Bura Mai (2) that the land of a member 
of an agricultural tribe was liable after 
attachment to be dealt with under section 326 
of the Civil Procedure Code, ccrresponding to 
section 72 of the present Code. Brieflyhis rea- 
son for this view is that a proposal for the sale 
of such land can only be made by mistake, that 
no representation by the Collector under sec- 
tion 72, Civil Procedure Code, is legally 
possible, and that, therefore, no temporary 
alienation of the land of a member of an 
agriooUural tribe can be made by the Col- 
lector under the authority of that section. 
It is important to note that this conclusion 
was formulated after it had been made clear 
that the application for revision must be ac- 
cepted for quite other reasons. 

I have examined the history of section 72 
of the present Civil Procedure Code. Some- 
thing like it appeared in tbeCodeof 1659 
(section 244 of that Code) and the discussions 
in OouLoil upon that Code and upon the later 
Code of lc7d (where it appears as section 
325) make it plain that the object was to 
avoid the evils of the sale of agricultural 
land in execution of decree by providing 
an alternative process of a more equitable 
and lees harsh description. In moving that 
the report of the Select Committee on the 
Bill of 1877 be taken into consideration, 
the Hon’ble Sir A. Hobbonse quoted bin 
own words spoken on a former occasion, with 
reference to the provisions relating to exeou* 
tion sales as follows: — 

These provisions constitute the principal 

(a) 4 P. R. 1903. 

26 


alteration which we propose in tbe Cod® 
and OUT object has been to alleviate th® 
harshness and rigidity of the law, to dimi* 
nUh the number of forced sales, and ^ to 
get for the owner of the land something 
like an adequate value for it: at tbe same 
time keeping in mind the important principle 

one of the most important objects of all 

oivilizsd society — that a man should perform 
his oontraots and pay his debts to the best of 
his ability.” 

These may, then, be taken as the double 
obi 0 ot 3 of that portion of the Civil Pro- 
cedure Code which deals with execution of 
decrees upon land, and in particular of sec- 
tion 72 which provides a procedure for 
recovery of tbe judgment-debt from land 
withont sale. There is nothing, of which 
I am aware, in the discussion which pre- 
ceded the framing of the Punjab Aliena- 
tion of Land Act to indicate that its 
framers intended, when prohibiting the sale 
iu execution of decree of land belonging 
to members of notiOed agricultural tribes, 
to prohibit also the alternative method of 
temporary alienation, which had been in- 
troduced into the law with the double object 
of diminishing the number of forced sales, 
and of securing as far as possible the pay- 
ment of just debts from the produce of 
land. It is in the highest degree improbable 
that they would deliberately have made so far- 
reaching a change, without a definite state- 
ment of the specific intention to do so. If, 
then, the effect of section 72 of the Civil Pro- 
cedure Code read with section 16 (1) of the 
Punjab Alienation of Land Act be to prevent 
a Civil Court from authorising a Collector 
to satisfy a decree by a temporary aliena- 
tion, it is a purely accidental effect, due to 
oversight in the framing of tbe latter Act. 

1 do not think that there has been any 
such oversight or accident, or that section 
72 has tbe meaning which has bsen 
attributed to it by my learned colleague. 
Notwithetanding tbe prohibition of the 
alienation cf the land of a member of an 
agricultural tribe, there still remain in- 
stances in which a Collector might find it 
necessary to represent to a Court that a 
sale was objectionable. Obvious instances 
are those of a person whose status as a 
member of an agricultural tribe was in 
dispute, or whose status was discovered 
after an order of sale had been passed. 
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It seems equally plain, moreover, that a 
representation by a Collector that an order 
of sale is illegal by reason of section 16 
(1) of the Punjab Alienation of Land Act 
would fall within the language of the see* 
tioD, and that an order does not cease to be 
objectionable*’ because it is contrary to 
law. The word *obieotionable” would ap- 
pear to be applicable to any process to 
which objection may legally be taken. 

In (be present case the Collector has never, 
in so many words, represented to the Civil 
Court that the sale of the land is objec- 
tionable; but I think I should be placing a 
strained interpretation upon the section if 1 
were to aigue that the absence of such a 
formal representation, made in a particular 
foi m cf words, bas the effect of rendering 
illegal the applicatico of Ibe important 
exeoutirn process for which the section 
provides. When a Colleotcr propojres to 
satisfy a decree by a temporary slienation 
of land, it is plain that be holds a sale to be 
objectionable, and neither bis proposal, nor 
the authorisation thereafter given to it by 
the Court would appear to be invalidated 
by the fact that be has not said that sale 
is objectionable. Following the interpreta- 
tion of the law given by the llon’ble Judges 
of the Chief Court in Badar Bin v. Bura 
Mai (2), 1 hold that there is no reason for 
doubting that the land of a member of an 
agricultural tribe is liable after attachment 
to be dealt with under section 72 of the 
present Code; and that the proposal of the 
CoHootor to effect a temporary alienation of 
the land of the judgment debtor in this case 
was in no way irregular or contrary to law 
and was not made without jurisdiction. The 
application for revision is, therefore, rejected. 

Revision rejected. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 2-44 of 1918, 

February 10, 1919, 

Present: — Mr. Stuart, J. C, 

GOPAb AND OTHERS — DEFENDANTS — 

Appellants 
t ersus 

JHAU LAL AND ANOTBEf; — PLAINTIFFS 

— Respondents. 

Juns'hction vf Civil Ueunuc CoM/Ie -Theka- 


dar, jierson holding under— Theka, expiry of^Ejcct. 
ment of tenant — Conrf, proper. 

A Civil Court has no jurisdiction to ©utertain a 
suit for the ejectment of a person holding under a 
theJeadar, on the expiration of the period for which 
the theka was granted. 

Appeal from the decree of the District 
Judge, Hardoi, dated the 9th March 1918, 
setting aside that of the Subordinate 
Judge, Hardoi, dated the 25th June 1917. 

The Hon’ble Pandit QoJearan Nath Aftsra, 
for the Appellants. 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.— The facts are as fol- 
lows: — The appellants were cultivators of 
certain plots. The plaintiffs respondents, 
who were the owners of those plots, issued 
notices for their ejectment under the piC- 
visions of section 55 of the Oudh Rent 
Act. Tbe appellants brought suits to 
contest those notices. One of the appel- 
lants acting on behalf of all then took a 
theka from the reepondents cf a certain 
area of land which was greater than and 
iuoluded tbe land which tbe appellants were 
cultivating. The appellant who had taken 
the theka as thekadar proceeded to give 
the other appellants a long lease of the 
land. The theka has now come to an 
end and the resp ndents wish to eject tbe 
appellants through a Civil Court from tbe 
bolding. This they cannot do, for the Civil 
Court has no jurisdiction. Tbe lease granted 
by one of the appellants to tbe other three 
appellants is on the face of it null and void as 
against the respondents, and the respondents 
may take proceedings in ejectment without 
taking that lease into aooonnt. But if they 
wish to eject the appellants, they must eject 
them through the Revenue Court for a 
Civil Court has no jurisdiction. I agree 
with the decision of the late Sir William 
Burkitt in tbe matter — Sidhi v. Bhaiya 
Tirhhuwan hat Ram (1). Tbe facts of this 
case are clearly covered by that decision* 
As a result tbe suit must fail. 

I allow the appeal and direct that tbe 
suit be dismissed. Tbe respondents will 
pay their own costs and those of tbe appel* 
lants in all Courts. 

Appeal dUmissedt 

(1) S. C. No. no. 
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CALCUTTA HIGH COURT. 

Aipbal prom Appellate Decbeb No. 1683 

OP 1916. 

August 26, 1918. 

Present Mr. Jastiae N. R. Chatterjea 
aud Mr. Justioe Newbonld. 

ALIMUDDI BEPARI — Dependant 

— Appellant 

versus 

GHINTAHARAN MUKHOPADHYAY 

— Plaintiff — Respondent. 

Beri^aZ Tenancy Act (Vlll B. C o/ 1886), ss. 49, 
85 {'i)^Ejectment ^Snit to eject anther- raiyafc hy notice 
— Permanent lease set itp by under-raiyat, validity of^ 
Previous possession — Estoppel. 

la a suit to eject an under-ratyat after service of a 
notice to quit under section 49 of the Bengal Tenancy 
Act, the defendant set up a permanent sub-lease 
granted by the plaintiff’s vendor and pleaded that 
he could not be ejected and contended that on 
principle such a lease should be held to be bindino' 
on the lessor on the ground of estoppel: ** 

Held, (I » that according to the provisions of clause 
(2 1 of section 85 of the Bengal Tenancy Act, the 
lease set up was invalid and the tenancy could be 
put an end to by a notice under section 4> of the 
Act and as the defendant had no subsisting tenancy, 
ho could not rely upon his previous possession* 
[p. 404, col. 2.] * 

(2^ that the general rule as regards the appUcatiou 
of the principle of estoppel being that that principle 
cannot bo invoked to defeat the plain provisions of 
a Statute, and as the application of that principle 
would clearly defeat the object of section 82 (2) of 
the Bengal Tenancy Act, the principle could not be 
applied to the case. [p. 405, col. 1.] 

The fact that a lease contains a clause, inserted 
at the request of the lessee, that the interest of the 
lessor is that of a raiyat at lUed rates, cannot be 
availed of by the lessee to support a plea of estopnel. 
[p. 406, col. 2,] 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Paridpur, dated the 
6th May 1916, modifying that of the Mnnsif, 
2nd Court at Ohikandi, dated the 2ith 
January 1915. 

FACTS appear from the jadgment. 

Babu Jogesh Ohandra Roy (with him 
Babn Prokash Ohandra Mosumdar), for the 
Appellant. — This appeal is on behalf of 
the defendant and it arises out of a 
suit for ejectment after service of notice 
to quit under section 49, Bengal 
Tenancy Act, My points are : — (1) section 
85, clause (2). of the Bengal Tenancy Act 
does pot apply to this case, because thp 
plaintiff is a raiyat at fixed rent ; (2) 

although the lease was for more than 9 
years, it is valid and operative; (3) the 

urging that the 

laase is invalid and iuoperative. 


It appears from the lease itself that the 
status of the plaintiff is that of a raiyat 
at fixed rent; therefore, the plaintiff cannot 
eject the defendant on the ground that the 
sub lease, having been given in contraven- 
tion of section 85 (i) of the Bengal Tenancy 
Act, is invalid because the restrictions to 
sub Jetting in section 85 have no applioa- 
tion to a raiyat at fixed rent or rate of rent. 

As regards the question whether the 
lease which was registered in contravention 
of section 85 is valid and binding between 
the parties, the Jeoisions of this Court are 
conflicting. My submission is that such a 
lease should be treated as valid and binding 
as between the lessor and the lessee, and 
a lesee, who on the strength of a lease 
for more than 9 years granted by a raiyat 
enters into pesaession, is not liable to eject- 
ment at the instance of the raiVu* on the 
ground that the lease is invalid. Refers 
to Manik Borai Bani Oharan Mondal (1). 
Gonesh Mondol v, Tkonda hamasundrani 
(2), Telam Pramanik v. Adu Shaikh (3). 
A contrary view was, however, taken in 
several other oases. See Ohandi Gharan Nath 
v. Somla Bibi (4), 

Lastly, my contention is that the landlord 

cannot now turn round and say that the 
sub leasee must go out because the term of 
the sub- lease was in excess of the term 
authorized by section 85. Refers to Walsh v. 
Lonsdale (6). The principle of estoppel is 
well applicable in this case, because the 
plaintiff represented in the lease that he 
was a raiyat at fixed rent. 


Babu Gunada Okaran Sen (with him Dr. 
Sarat Ohandra Basak and Babu Birendra 
Kumar Be) , for the Respondent.— The plaintiff 
IB an ordinary occupancy raiyat and not 
a raiyat at fixed rent, and so section 85 
applies to this case. No doubt in the lease 
the interest of the plaintiff has been described 
as that of a raiyat at fixed renl, but the 
finding is that such a statement was made 
in the Pattab at the instance and request 
of the defendant, who knew very well that 
the plaintiff was an ordinary occupancy 
raiyat. The doctrine of estoppel cannot 

apply to a case like this. See Mohendra 

(1) 10 Ind. Gas. 4695 13 C L. J. 649. 

(2) 38 lud. Cus. 489; 24 C. L. J. 539. 

(3) 18 Ind. Cas. 791; 17 C W N -iOb 

(4) 44 Ind. Cas. 254; 22 G. W. N. 179: 2S C L 1 Oi 
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Nath V. Parhutiy Oharan Doss (6). The 
defendaot should not be allowed to take 
advantage of bis own aot, tiz ^ tbe reqnest 
by wbiob he indaoed tbe plaintiff to say 
in tbe Pattab that be was a raiyai at 
fixed rent. The defendant was fully aware 
of the nature of tbe plaintiff’s interests, 
and so there can be no estoppel. 

Lastly, tbe lease in question is inoperative 
and invalid. Tbe trend cf modern decisions 
is to treat snob leases as invalid. Refers 
to Tslam Pramanik v. Adu Shaikh (3), 
Chandi Charan Nath v. P.omla Bihi (4); 
and also tbe nnreported Seoond Appeal 
No. 2078 of 1915 decided on 10th July 1917 
[,Nazir Alt Shikdar v. Banshi Badan PaUvari 
t7)]. Therefore, the defendant’s tenancy 
having been pot an end to by a notice 
under seotion 49, Bengal Tenancy Act, bo 
is now liable to ejectment. 

Baba Jcgesh Chandra Rvy^ in reply. 

JUDGMENT. — This appeal arises out of 
a suit to eject the defendant, wbo is 
found to be an under*rat£/at, after service 
of a notice to quit under section 49 of 
tbe Bengal Tenancy Act. 

Tbe defendant ret up a permanent sub- 
lease granted by the plaintiff’s vendor and 
pleaded that be could not be ejected. 
Tbe Court cf first instance held that the 
plaintiff was board by the sub lease granted 
by bis vendor, and that it was not invalid 
by reasons of tbe provisions of seotion 
85, olauee (2), of the Bengal Tenancy Act, 
and accordingly disallowed (be claim for 
ejectment. On appeal tbe leaned Sub- 
ordinate Judge upon a ooneideiation of 
some deoisicrs of this Court held ibat 
the lease wss invalid and allowed ejectment. 
Tbe defendant has appealed to this Court. 

Section 85, clause (2/*, of tbe Bengal 
Tenancy Act exprerely lays down that a 
sub lease by a raiyat eball not be admitted 
to registration if it purports to create a 
term exceeding nine years. 

The decisions of this Court, however, upon 
the qcesticns whether a sublease granted 
in contravention of tbe previsions cf sec- 
lion 85 of tbe Bengal Tenancy Act is 
void not only against the superior land- 
lord, but also against the raiyat himself, 

(6) b C, W. N. ItG 

(^7) 42 JikI- CaB.621; 23 C. W. N» 4ofij *0 C. L. J, 

88 ^. 


are not uniform. It has been held in a 
number of oases that a sub lease granted 
after tbe passing of tbe Bengal Tenancy 
Act by a raiyat for a term exceeding 9 
years and registered in contravention of 
tbe provisions of seotion 85 is void, and 
that such a lease is not admissible in 
evidence to prove the tenancy. In some 
other cases it has been held that a lease 
granted in contravention of section 85 is 
operative as between tbe grantor and tbe 
grantee. It is unnecessary to refer to 
tbe numerous oa^es cn tbe point. They 
will be found collected in tbe case of 
Telam I’ramanik v. Adu Shaikh (3), by 
Oarnduff, J., where he dissented from tbe 
decision in tbe case of AhduX Karim v. 
Abdul Rahman (8), to which he was a 
party; and in the recent case of Chandi 
Charan Nath v. Somla Bibi (4), one of 
tbe learned Judges, Bsachoroft, J., reviewed 
tbe oases on tbe point. 

The cases in wbiob it has been held 
that tbe under- cannot be ejected 
under snob a lease by his landlord (the 
raiyat) or that the under-rai'i/at can re- 
cover poBsessinn against his landlord, are 
oases in which tbe under raiyat was de- 
fending his possession or seeking to te- 
oover possession under a subsisting tenancy. 
For instance, see Manik Borai v. Batii 
Oharau Ahndal (l) and Qonesh Mondol 
v. Thanda Na 7 nasundrari (2). There is 
another class of oases in which the lease 
was executed before the Bengal Tenancy 
Act, and, therefore, come under clause (3) 
of section 85, and to which different con- 
tiderations apply, see Gopal Mondal v. 
Eskan Chunder Ban^rjee (9) and other 
oases mentioned in Chandi Oharan Nath v. 
So-nla Bibi (4), 

In tbe present case the defendant was 
in possession and was defending his tenancy, 
but the tenancy was put an end to by a 
notice to quit under section 49 of the 
Bengal Tenancy Act. 

Tbe lease being invalid according to 
tbe provisions of clause (2) of section 
85, tbe tenancy could be put an end to 
by a notice under seotion 49, and the 
defendant not having a subsisting tenancy, he 
could not rely npon his previous possession. • 

(8) 13 Tnd. Cas. 36t: lf» 0. W. N. 618; 16 C. Ij. J, 
672. 

(9) 29 C. 148. 
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In a rGoent oase, Saoond Appeal No. 2076 
of 1915, deoided on the 10th Jnly 1917 
[Nattr AU Shikdar v. Batishi Badan Patwari 
(anreported) (7)], where the noder-ratpo^ 
was served with a notice under seotion 49 
(b)t it was held that he oonld not rely 
npon any sabsistingr tenancy thon^h be 
was the defendant in possession, and that 
the plaintiff was entitled to khas posse?* 
sion. The present case is oovered by that 
decision. 

Apart from the oases on the point it 
has been ooniended that on principle 
snob a lease should be held to be binding 
on the lessor on the gronod of estoppel. 
There is divergence of jadioial opinion on 
the point. The general rnle is that the 
principle of estoppel cannot be invoked 
to defeat the plain provisions of a Statute, 
and if the contention were given effect 
to, the provisions of oliuse (2) of seotion 
85, the obieot of which, as pointed out 
in Mohendra Nath v. Parbutty Charan Dasg 
(6), was to protect the raxyats themselves 
against the effect of their own improvident 
acts, would be defeated in every case. 

The learned Pleader for the appellant 
bas relied upon the leases based on the 
principle laid down in Walsh v. Lonsdale 
(a), but those oases can have no applica- 
tion to a case like the present, beo\nse 
there cannot be specific performance of 
an agreement to grant a permanent sub- 
lease to an nndar raiyat, having regard 
to the provisions of clause (2) of seotion 
85 of the Bengal Tenancy Act. 

Lastly, it has been contended that there 
is a special groond of estoppel in the 
present case as the lessor represented in 
the lease that his interesb was that of a 
raiyat holding at fixed rales. It is found, 
however, that the lessor bad no such right, 
and it was at the request of the lessee 
that such a statement was made in the 
Pattah. The lessee having knowledge of 
the true nature of the lesaor’e title, there 
is no estoppel and be cannot take advantage 
of a statement made in the Pattah at bis 
own request. 

The appeal accordingly fails and is 
dismissed with costs. 

Appeal dismiBsed. 


CALCUTTA HIGH COURT. 

AprE^ii FROM Appellate Decree No. 2101 

OF 1915. 

April 1. 1919. 

Presenti — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Walmsley. 

FORT GLOSTER JUTE MANUFAC- 
TURING CO. — Dkfbmdakt — Appellant 

versus 

CHANDRA KUMAR DAS and another — 
Plaintiffs — RBS poNOENTi. 

Civil Procedure Code (Act V of 1908^, s. 99, 0. XX, 
rr. 1,2,3 — Judgment written by one Judge pronounced 
by another, validity of — Irregularity — Waiver. 

The provisions of the law relating to the delivexy 
of judgments have been framed for the benefit of 
the parties litigant and their contravention is an 
irregularity curable by consent or waiver of parties, 
[p. 407, col. 2J\ 

After the conclusion of the hearing in a case the 
Judge reserved bis judgment, which he afterwards 
wrote out, signed, dated and placed on the record. 
This judgment was delivered by another Judge, 
who was temporarily in charge of the Court: 

Held, that although the judgment so delivered was 
pronounced, dated and signed in contravention of 
the specific provisions of the Civil Procedure Code, 
it was an irregularity which was waived by the 
parties uot taking objection at the time of the 
delivery of the judgment, [p. 407, cols. I & 2.] 

Non-compliance with every rule of procedure does 
not necessarily destroy the validity of the whole 
proceeding. The purpose of the rule violated must 
bo examined- If the act of the Court is without 
jurisdiction or infringes a rule prescribed on grounds 
of public policy, the proceeding becomes u 
nullity; if it is, on the otlier hand, only an irregular 
exercise of jurisdiction, a contravention of rules 
framed by the Legislature with a view to afford 
protection to the individual litigant, the latter might 
waive the benefit thereof and is not entitled to 
obtain a reversal of the decree except on proof that 
the merits have been affected. The mere fact that 
the Court has acted in a manner contrary to that 
prescribed by the Code of Civil Procedure does not 
necessarily show that what has been done is a 
nullity; the effect depends upon tJie nature, scope 
and object of the particular provision which ha.s been 
violated, [p 407, cols. 1 iV 2-3 

Appeal against the decree of the 
Subordinate Jndge, Hooghly, dated the 
29th May. 1915, re>er.sing that of the 
Mansif, Howrah, dated the ICth January 
1914. 

Sir Rash Behary Qhosh, Dr. Jadu Nath Kanji. 
lal and Baba Sarat Kumar Mtfra, for the Ap- 
pellant. 

Baba Mahendra Nath Ray, for the Respond- 
ents. 

JUDGMENT. — This is an appeal by the 
defendants in a suit for eetabli^hmeut of 
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title to land. The olaim waa dismiesed by 
the trial Court, whereupon the plaintiffs 
preferred an appeal. This was heard on 
the 6th May 1915 by Mr. ^sntosh Chose, 
First Subordinate Judge of Hooghly, who 
reserved judgment. On the 29(h May 1915 
Mr. Ghose wrote, sigred and dated his judg* 
ment. It appears tbatduring a portion of every 
month the First Subordinate Judge had to die- 
charge his jcdioial duties in another station 
in the distriot. While Mr. Ghofe was thus 
absent from the headqoartere, the judgment 
waa delivered cn the 31et May 191 5 by Mr. U. 
B. Mookerjee. the Second Subordinate Judge, 
who was in charge of the first Court during 
the tcmprrary abeence of Mr. Ghcie, The 
deoree was drawn op fn due ooorse and waa 
signed by Mr, Ghose on (he 4th June 1915, 
but as required by Order ^X, rule 7, of the 
Civil Prceedure Code bore the date when 
the judgment vas pronounced, that is, the 
31st May 1915. As the suit was decreed 
by the Subordinate Judge, the defendants 
have appealed to this Court, and the only 
point piesaed is that there is no legal 
judgment whiob can form the foundation for 
a valid decree. 

The provisions of the Civil Procedure Cede 
relevant for the determination of the question 
raised are as follows: 

Order XX, rule 1. The Court, after the 
case has been heard, shall pronounce judg- 
ment in open Court, either at once or on some 
future day, of which due notice shali be given 
to the parties cr their Pleaders. 

Order XX, rule 2. A Judge may prcncunce 
a judgment v^ritten tut not pronounced by 
bi^ predtcesscr. 

Order XX, rula 3. The judgment shall 
be dated and eigred by the Judge in open 
Court at the time of pronouncing it, and, 
when once signed, shall not afterwards be 
altered or added to save as provided by 
section 152 or on review. 

It is plain that in the case before us, 
the judgment was not pronounced, dated and 
signed in conformily with the requirement 
of the Cede. Here it may be observed that 
the paper signed by Mr. Ghose and kept 
on the leoord could not be treated as a 
valid judgment till ii hod been pronounced 
in Court; this view is supported by decisions 
of nnquestioriahJe authority. In Brand v, 


Hammersmith By* Go, (1) Erie, C, J., was one 
of the Judges who heard the case; be pre- 
pared a judgment, wbioh could not be deli- 
vered as the other members of the Court 
were not then ready to give judgment. 
The Chief Justice resigned before the case 
could be set down for delivery of judgment 
and (he opinion recorded by him was not 
treated as a judgment. This was followed by 
Peacock, C. J., in }Sahomed Ahil v. Assadun* 
nissa Bthee (2l. That case was heard by 
a Full Bench of nice Judges, judgment was 
reserved after conclusion of the hearing, and 
the Judges, from time to time, lodged with 
the Registrar copies of the judgments which 
they respectively intended to deliver. Two 
of these Judges retired from the Court, 
and one died, before the case was set down 
for delivery of judgment. It was unani- 
mously held by the other six Judges (who 
were themselves equally divided in their 
opinion on the merits) that the opinions 
recorded by their late colleagues were 
only minutes or memorandums and could 
not he tieated as operative judgments. The 
result was that under (he Letters Patent 
the opinion of the Chief Justice prevailed, 
whereas the decision would have been 
to the contrary effect, if the rejected opini- 
ons had been taken into account. A still 
more remarkable instance of the principle 
applicable to ca^es of this character will he 
fouLd in L chman Frasad v. Bam Kishen (3). 
There a Subordinate Judge heard an appeal 
recorded in (be order sheet that judgment 
would be pronounced on a date mentioned, 
wrote cut what took the form of a judg- 
ment in the case, and placed it on the 
record. But before the appointed day arrived, 
he ceased to be Subordinate Judge of the place. 
His sucoeasor'in-offioe did not pronounce the 
judgment written by him, examined the re- 
cord , took a totally different view of the case, 
and delivered a judgment contrary (o what, it 
would appear, the Judge who had heard 
the appeal bad intended to deliver. The 
Allahabad High Court held that though 
the new Judge might have pronounced the 
judgment prepared by hie predecessor, he 
was not bound to do so. He had an option 
in the matter, so that it was competent 
to him to treat the case as still undisposed 

(1) (1867) 2 Q. B. 223 at pp. 236, 246. 

I2j 9 W. ll. 1; B. L.R. Sup. Vol, 774. 

(3) 3 1ml. Cus. 1090; 33 A- 230j 7 A. L. J. 11S9, 
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of and to deliver his own jadgmeot. There 
is thus no escape from the oonolasion that, 
in the ease before ns, the judgment requir- 
ed to be delivered was prononnoed dated 
and signed in oontravention of the speoiho 
provisions of the Code, and the question 
inevitably arises, whether this oonstitutes an 
irregularity wbioh oould be waived or an 
illegality wbioh nullified the proceedings. 

The determination of this point must 
depend upon the nature of the rules wbioh 
have been infringed; if the aot of the Court 
was without jurisdiotion or infringed a rule 
presoribed on grounds of publio policy, the 
proceeding bfcame a nullity; if it was, on the 
other hand, only an irregular exercise of 
jurisdiction, a oontravention of rules framed 
by the Legislature with a view to afford pro* 
teotion to the individual litigant, be might 
clearly waive the benefit thereof and could 
not be entitled to obtain a reversal of the 
decree except on proof that the merits had 
been aff6<^ted (section 99, Civil Procedure 
Code). The mere fact that the Court had 
acted in a manner contrary to that pres* 
oribed by ibe Code does not necessarily 
show that what was done was a nullity : 
Ashutosh Sikdar v, Behari Lai Kirtania (4); 
tbe effect depends upon the nature, scope 
and object of the partioolar provision which 
has been violated. As pointed out in Maonc* 
mara on Nullities and Irregnlarties, though 
no bard and fa*t line cf demarcation can 
be drawn, an irregularity is a deviation 
from a rule of law which does not take 
away the foundation or authority for the 
proceeding or apply to its whole operation, 
whereas a nullity is a proceeding that is taken 
without any foundation for it or is so essential- 
ly defective as to be of no avail or effect what- 
ever, or is void and incapable of validation. 
See the observation of Coleridge, J., in 
Holmes V. Rus&ell (5J and of Taunton, J., in 
Garrat v. Hooper (^). If we test the case 
before us in the light of these principles, 
what !8 the position ? As explained in Snkh 
Lai Sheik\ v. Tura Chand Ta (7), jurisdic- 
tion, which is the power of a Court to 
hear and determine a cause, to adjudicate 

or exercise judicial power in relation thereto, 
(4) 35 O.Ol at p. 74; U C. W. S. lOU (F. B.); G 
C U J. 320. 


(5) (lfl4l) 9 Dowl. 4S7. 

(6) (1830 1 Dowl. 28. 

(7) 33 C. 68 at p. 7l; 2 

1040; 2 Cr. L. J. Gib, 


C. L. J. 24^; 9 C. \Y. N 


divides itself under three heads; with reference 
to (a) the subject-matter, {b) tbe parties 
and (c) tbe particular question wbioh calls 
for decision. The substance of the matter 
then is that here the Court had jurisdic- 
tion to try the controversy between the 
parties, but acted, in the exercise of its 
undoubted jurisdiction, in a mode contrary 
to that presoribed by Statute. Non- 
compliance with every rule of procedure 
does not, however, necessarily destroy 
the validity of tbe whole proceeding. 
We must accordingly examine the purpose 
of tbe rules which have been infringed. Tbe 
object of the Legislature seems to have 
been two*fold, namely, (a) that the con- 
tending parties should be speedily 
and publicly apprised of the decision nf 
the Court, and (6) that the Court should 
have an opportunity for immediate reconsidera- 
tion on tbe representation of the parties, 
which, after the judgment has been signed, 
can be done only on a formal application 
for review (section 114) or for amendment 
(section 152). Tbe provisions of tbe law 
relating to the delivery of judgments may 
consequently be deemed to have been 
framed for tbe benefit of tbe parties liti- 
gant, and their contravention is an irregu- 
larity curable by consent or waiver. This 
is clearly not a case of lack of inherent 
jurisdiction, where the maxim applies that 
consent cannot give jurisdiction, Golab Sao 
V Chowdhury Madho Lai (8), Gurdeo f^ingh v. 
Chandrika Singh (y). Nor is th’s a case 
of a mandatory provision of law, the in- 
fringement whereof nullifiestheentire proceed- 
ings: Ashutosh Sikdar v. ciehari Lai Kirtania 
(4), Liverpool Borough Bank V . Turner (10). 
In the case before us, when the judgment 
prepared by Mr Gbose was about to be pio- 
nounced by Mr, Mookerjee, no objection ap- 
pears to have been taken by either purtj ; if 
objection bad been taken, the delivery of the 
judgment might and would in al! probability 
have been postponed till Mr. Chose could return 
to headquarter?. Finally, there is no sugges- 
tion that the appellant has been prejudiced in 
any manner by the failure of the Court 
to pronounce judgment in conformity with 
tbe rules. 


(8) 2 C. L J. 3S4; 9 C. W. N. 950. 

(9) 1 Ind. Cas. 013; 5 C. f.. J. Oil; 30 C. 193, 

(10) d-SOO' 2 D. ii I-’. A .1. 50-^: 45 F. H 7i:>- 10 

H. U. 17:i- 
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We bold aooordiasly that the iofriDgement 
of the prooedore preeoribed in Order XX, 
rnles 1, 2, 3, oonetitnied an irregnlarlfcj 
wbiob was waived by the parties, did not 
affeot the merits of the ease, and tbna 
affords no ground for reversal of the 
deoree based on the jodgment irregularly 
pronounoed. The appeal fails and is dismissed 
with oosts. 

Appeal diimtssed^ 


PUNJAB CHIEF COURT, 

Second Civil Appeal No. 1635 of 1914, 

July 1,1918. 

Present: — Mr. Jostioe Sbadi Lai and 
Mr. Justice LeRossignol. 

BHAGWANA and others — Plaintiffs 

^Appellants 

versus 

BALIK RAM and otbers— Defendants 

— Respondents. 

C'ttsf'im — Alienation — Occupancy rights^ creation of^ 
'iohether amounts to alienation. 

The creation of an occupancy tenancy amounts 
to a permanent alienation of the land, inasmuch 
as the rights created derogate from the full title 
of the landlord. 

Second appeal from the deoree of the 
Bivieional Judge, Hoshiarpur, dated the 26th 
March 1914. 

Bakhshi Tek Chand, for the Appellants. 

Mr. Sundar Das, for the Respondents, 

JUDGMENT. — This was a suit by some 
of the heirs of one Tungal for possession 
of land which he had in one case mort- 
gaged, and in two other oases encumbered 
with, oooupanoy tenant rights. 

With regard to the area mortgaged, the 
learned Divisional Judge decreed possession 
to plaintiffs of their shares subject to 
payment of their proportionate share of 
Rs. 2/0, which sum representing an earlLr 
encumbrance on the land bad been paid 
off by the mortgagees-defendants. For the 
appellants-plaintiffa Mr. Tek Gbaud argued 
at length, with reference to Order XLI 
rule 27, and Kessown Great Indian 


Peninsula Bailtcay Oo, (F) and MarimtUhu 
Pillai V. Vein Pillai (2), that no evidenae 
on this point was led by the respondents 
in the trial Court and, therefore, the 
Divisional Judge should not have admitted 
evidenae in his Court. 

His argument, however, reposed on an 
imaginary foundation, for evidenoe, that 
of Lai Chand, on the point was taken in 
the first Court and the Divisional Judge 
merely allowed that evidenoe to be sup- 
plemented and confirmed and gave appellants 
full opportunity of rebuttal. 

That payment by the respondents placed 
them in the shoes of the prior mortgagees 
and prima facie the payment was for neces- 
sity, On this point the appeal fails. 

With regard to the creation of oooupanoy 
tenancies, the Courts below have oontented 
themselves with a finding that the creation 
of oooupanoy tenanoies is not a permanent 
alienation and have not considered whether 
their creation in the case was an act of 
good management. 

In our opinion, the creation of an 
oooupanoy teoanoy amounts to a permanent 
alienation, inasmuch as the created rights 
derogate from the full title of the landlord. 
And in the cases before ns, the creator 
of the right appears to have been actuat- 
ed pot by a desire to improve his estate, 
but to secure cash with the elightest in- 
convenience to himself and the greatest loss 
to bis enooessors. A mortgage of the land 
would have been bis proper course. That 
the consideration for the creation of the 
tenancies was needed by Tungal, we see 
DO reason to doubt; indeed after all these 
years necessity may be presumed. On this 
view we accept the appeal and deoree to 
plaintiffs possession of their share (23/60) 
of the oooupanoy areas on their paying 
23/60 of Re. 240 to defendants Nos. 4 
and 5 and 23/60 of Rs. 121 to defendants 
Nos. 6 to 10. 

Regarding the shares of the plaintiffs* 
co-heirs, who have not sued, no argument 
has been addressed to us. 

Parties shall bear their own costs in this 
Court, 

Appeal accepted. 

(1) 31 n. 381; 9 Bom. L. E. 671; 11 0. W. N. 721; 

6 C. L. J. 6i 4 A. L. J. 481; 17 M. L. J. 347; 34 I. A, 
116; 2 M. L. T. 435 IV. C.). 

( 2 ) 32 lua. Cm. 908, 
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CALCUTTA HIGH COURT. 

Lbtiebs Patent Appeal No. 109 of 1915. 

Marsh 18, 1917, 

jpresenti — Jnsfcioa Sir Asntosh Mookerjee, Kt., 
and Mr. Jnatioe Beaoboroft. 

SRIEAM CHANDRA NAIE and othebS'- 
Dbfbndants —Appellants 

tersm 

HRIDOY NATH GUPTA and others 
— Plaintiffs — Respondents. 

Appeal against joint decree — Failure to join one 
respondent, effect of — Dismissal of appeal agairist one 
respondent — Appeal, whether can proceed. 

A joint decree haring been passed in favour of 
certain plaintiffs for recovery of possession of certain 
property, the defendant . preferred an appeal but 
did not take steps for the representation of one of 
the pIaiatiffs*respondents who was a minor and tho 
result was that the appeal ns against the infant 
respondent was dismissed: 

Held, that the appeal as against the other re- 
spondents could not proceed inasmuch as even if 
the appeal succeeded, the decree in favour of the 
infaut must remain untouched, so tliat he would be 
in a position to execute the decree. 

Appeal against the deoision of Mr. Jastioe 
NewbonlJ, dated the 4th Jane 1915, in 
Appeal from Appellate Decree No. 2599 of 
1912, against the deoree of the Sabordinate 
Judge, 2od Court, Burdwan, dated the 4bh 
July 1912, reversing that of tbs Munsif, 3rd 
Court, Bnrdwan, dated the 11th May 1911. 

Babu Riihindranatk Sarkar, for the Ap- 
pellants. 

Baba Baa\im Chandra Moakerjee, for the 
Respondents. 

JUDGMENT. — This is an appeal under 
olause 15 of the Letters Patent from a 
judgment of Mr. Jastioe Newbould. A 
preliminary objection has been taken that 
the appeal should not he heard on the 
merits, as no decree of dismissal of the 
suit can be made by this Court in the 
appeal as at present constituted. We are 
of opinion that this objection must prevail. 

Eight persons as plaintiffs instituted this 
suit for declaration that the subjeot-m itter 
of the litigation was debutter property 
dedicated to an idol Sri Sri Issur Raghunath 
Jiu Bishnu Thakur and that there bad 
been dealings with the property by the 
ihebaits in a manner not justided by its 
character as debutter property. The plaintiffs 
accordingly prayed for a declaration of the 
true character of the property and for a 
deoree for recovery of possession from the 
first defendant who had acquired no valid 
litle to the property and was in unlawful 


possession. The Court of first instance 
dismissed the suit. On appeal, a joint 
deoree was made in favour of all the 
plaintiffs. A second appeal was next 
preferred to this Court. One of the 
plaintiffs died during the pendency of the 
appeal, and bis legal representatives were 
brought on the record; one of these was 
a minor and an officer of this Court was 
appointed his guardian ai litem. The appeal 
was heard on the merits and dismissed. 
An appeal was- then preferred under clause 
15 of the Letters Patent, but steps were 
not taken for the representation of the 
infant respondent. The result was that on 
the 5th February last, this Court dismissed 
the appeal as against the infant. The 
defendant-appellant now seeks to proceed 
against the other respondents on the record. 
They contend that the appeal should not 
be heard on the merits, because even if 
the appeal succeeds, the deoree in favour 
of the infant plaintiff must remain untouched, 
80 that be will be in a position to execute 
the deoree and evict the appellant. Incur 
opinion, the appeal as at present constituted 
should not be heard for the reasons 
assigned. This view accords with the deoision 
in Basir v. Fazle Karim (l). This Court 
cannot be called upon to make two con*' 
tradiotory decrees in the appeal. The effect 
of the order of the 5th February 1917 
is to confirm the deoision of Mr. Justice 
Newbould in favour of the infant plaintiff; he 
has got a declaration of the true character of 
the property and is entitled to take 
possession of the property from the bands 
of the first defendant by execution of his 
deoree. We cannot now hear the appeal 
against the other plaintiffs and hold that 
altbougb they stand in the same relation 
to the property in suit as the infant, they 
are not entitled to the same relief. 

The resnit is that this appeal is dis- 
missed with costs. 

Appeal d is m i seed, 

(I ) 28 Ittd, Ca*. 703; U) C. \V. N. 290. 
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PUNJAB CHIEF COURT. 

Skcond Civil Appeil No. 1150 op 1916, 

May 31, 1918. 

Pmen^:— Sir Henry Battigan, Kt., Chief 

Jadge. 

BHANA AND OTUBBS — Pluntifpo — • 

ApPELLiNTS 

versus 

BELA SINGH and ot.iers — Dependantj 

— RE«PONDENTa. 

Minor, contract of exchange of land bg — R^itification 
after attaining majority, effect of, 

A contract of exchange of land made by a minor 
is 7oid and as such cannot possibly be rati6ed in 
law. [p. 410, col. 2.] 

Second appeal from the dsoree of the 
Distriob Jadge, Jallaodur, dated the 4th 
Pebraary 1916. 

Mr. Badr^ud Din Kureshi, for the Appel* 
lantB. 

Mr. Brij Lai, for the Respondents. 

JUDGMENT. — It appears that on the 
6tb December 19i3 and 10th Deoember 
1913 Bhana, plaintifF No. 1, who was then 
himself a minor, agei 17, aoting on behalf 
of himself and parporting to act as the 
gaardian of his minor brothers, elfeoted 
certain exchanges of lands with the de* 
fendants. Matations followed and it is 
stated that at the matation, which took 
place on the 26th of Jane 1914, when 
Bhana had attained the age of majority, 
Musammat Rami, the mother of the (liint- 
iffs, was also present and that both she 
and Bhana ratiSed the transactions that 
had already taken place. Plaintiffs, who 
are Bhana himself and bis two minor 
brothers, have now saed for possession of 
the land originally belonging to them, and 
ask to have the parties restored to the 
status quo. The 6rst Court held that the 
transactions effected by Bhana were void, 
that the exchanges were not beneSoial to 
the minora and that the defendants, who 
bad built on the land in dehance of an 
injanotion from the Court, were not entitled 
to any compensation for their buildings. 
He accordingly granted plaintiffs the decree 
for which they prayed. On appeal the 
District Judge reversed the decree and 
dismissed the plaintiffs' suit with costs 
throughout. The grounds upon which the 
learned District Judge based his judgment 
were that Bhana at the time of the trans- 
actions was quite old enough to know 
what was to his advanlage and to th^t of 


bis yonoger brothers,*’ and that the latter 
were represented at the second matation 
by their mother, and farther that the ex* 
changes had been beneficial to the plaintiffs 
who had received chahi land in liea of 
haniar qadim. 

Plaintiffs have preferred a farther appeal 
to this Court and in my opinion their 
appeal mast sasceed. The contract of ex* 
change made by Bhana, a minor, was 
void, and as such ooold not possibly be 
ratified in law (see Pollock and Malla'.H 
Contract Act, 3rd Edition, pages 56 and 
58). The authority relied on by the Dis* 
triot Judge, namely, Royv. Tkakur Ram Jiwan 
Singh (1) is not in point. In that case it was 
held that a person who at the time of 
oontracting was nnder a disability ander 
the provisions of the Cbo*:a Nagpore 
Eacumbered Estates Act, VI of 1876, bat 
was at the point of emerging from that 
disability, could ratify bis contract after 
the disability had ceased. That case "was 
thus decided with reference to its owd 
particular facts and to the provisions of 
the Act referred to. The disability was 
one under the terms of that Act, and not 
a disability due to minority. On the other 
hand we havs now the authority of their 
Lordships of the Privy Council for the 
proposition that a contract by a minor is 
not merely voidable, bat is wholly void [see 
Mohori Bibea v Dharmodas Ghose v2)]. Such 
being the case, it was not competent either 
ts Bhana or to Munammat Rami <o ratify 
an act which from its very inception bad no 
legal force. 

1 accordingly accept the appeal and set* 
ting aside the order of the District Judge 
I remand the appeal to the Coert below 
for determination of the question whether 
any oompenBation is due to defendants for 
the building erected by them. This ques* 
tion was put in issue (6th issue) and 
decided against defendants by the first 
Court, but it was raised before tie lower 
Appellate Court in the defendants' 7th 
ground of appeal and upon the view I take 
of plaintiffs' right to have the exchanges 
set aside, it must be considered and decided 
by the District Judge. I accordingly direct 
that the record be returned to tie Court 

(I) 3TC.36Si IOC. W. N. 149. 

(2» aoc. 539 P. c.): 30 I. A. 114; 7 C. W. N. 441; 

6 Bom. hi U. 421; b Sar. P. C. J. 374. v 
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of the District Jndge for 6nal determina- 
tion of defendants’ appeal in aooordanoe 
with law and snbjeot to the foregoing re- 
marks. I leave it to the Distriot Judge to 
deal with the qneation of oosls. 

Afpeal accepted. 


MADRAS HIGH COURT. 

Civil Rkvrpiow P£TITI02< No. 813 of 1917. 

April 16. 1918. 

TresenU — Mr. Justice Seshagiri Aiyar. 

SOMU PATHAR and iNOTHtR — 

Defendaktb Nos, 2 and 4 — RBS-PONiEfcTS 
Nos. 1 and 3 — Petitioners 

versus 

RENGASAWMI REDDIAR and akotser— 

Atticbing Cbbdiior and Defendant No. 3 
— Petitioner AND Respondent No. 2 

— Resfondbntf. 

Civil Procedure Code (Act V of 1908), s. IIP, (J. 

Attachment hy decree-holder of decree 
held hy judgment-debtor— Satisfaction of decree 
attached, application for enterhig oj — Application 
opposed as collusive and fraudulent — Burden of proof 
’^Application, wUhdraxval of — Duty of Court — Per- 
mission, grant of, for xcithdraual — by High 
Court. 

Where a decree-holder attaches a decree held by 
his judgment-debtor and an oppHcation by the 
latter for entering up satisfaction of such decree 
is opposed by the attaching creditor on the ground 
that it is collusive and haudulent, the onus lies 
on him to prove the fraud and not on the judg- 
ment-debtor to prove the bona fidcs of the certificate, 
[p. 411, col. 2,] 

When once a Court is seized of an application to 
enter up satisfaction of a decree, it is bound to 
make an enquiry and see whether the decree has 
been satisfied and it will not be justified in allowing 
the application to be withdrawn, [p. 412, col. 1.] 

The permission to withdraw in such a case is a 
grave irregularity warranting the interference of 
theHighCourt in revision, [p. 412, col, Ij 

Where injustice is done in the exercise of jurisdic- 
tion, the High Court should interfere, [p. 4^2, col. 1.] 

PetitioD. under seotion 115 of Aot V of 
1908, prftjing ti e High Court to revise tbe 
deoree of the District Court, Tanjore, in 
Appeal Suit No. 423, preferred against the 
deoree of the Court of tbe Djstriot Munsif, 
Mayavaram, dated tbe Ist Afrii 1916, in E. P. 
No, 2 in E. R. No. 171 of 19i6, (in Original 
Suit No, 333 of 1912 on tbe file of tbe 
Court of tbe Distriot Munsif, Shiyali). 


Mr. B, Seturama Sastri, for tbe Petitioners. 

Mr, 8, Muthiak Mudaliar, forStbe Respond- 
ents, 

JUDGMENT.— Although the point argued 
is not free from diffioulty and I have a doubt 
whether seotion 116, Civil Prooedure Code, 
is applioable to tbe oase, 1 shall express my 
opinion fully so that, if the matter be 
taken in appeal, it oan be properly dealt 
with then. 

The petitioners in this case are the 
iudgment-debtors in Original Suit No, 333 
of 1912. One Rengsawmi Reddi obtained 
in a Small Cause Suit a deoree against tbe 
decree-holder in Original Suit No. 333 of 
1912 and attached the deoree in the latter 
suit. That was in August 1914. In Deoem- 
her 1915 the deoree holder in Original Suit 
No. 333 of 1912 applied to the Distriot 
Munsif’s Court to enter up satisfaction of his 
deoree. At this time, the attaohment at the 
instance of tbe decree-holder in the Small 
Cause suit had been effected. This applica- 
tion for saiisfaotion being entered up was 
opposed by the attaobing deoree-bolder. In 
consequence of the opresition by the attaching 
creditor, the decree-holder in Original Suit 
No. 333 of 1912 withdrew tbe application. 
The attachment proceedings were allowed to 
continue. 

I find frem the papers that notice was 
fCTved uren the let defendant in Original 
Suit No. i33 of 1912, the father of the 
petitioierp, and that le stated in person 
that lie dteice was eatiefied. In these 
oiicumstances, it was the duty of the 
attEchir.g deoice holder to have adduced 
evidence to show that tbe decree was not 
satisfied, I cannot accede to tbe contention 
(f Mr. Muthia Mudaliar (bat the burden 
of iiovirg the 6cwa fidfs of the certificate 
is upon the judgment-debtor who said 
tl at he had paid the money and the decree- 
holder who said that he had received the 
merer; ard in these oiroumstanoes it is 
upon penons, who allege that the cortifioute 
was collusive and was intended to defraud 
(Icm, to adduce evidence to e.tubiiyh tbe 
facts. 

The Distriot Munsif and, in appeal, the 
District- Judge have come to tbo oonclusioii 
that, as tie application for suti-'^faction was 
withdrawn, it is not opon to the petitioners 
to plead that the docice in Original Suit 
No. 3-^3 of 1 91l^ was satisfied. The learriod 
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Vanil for the petitionere drew my atteotion 
to Order X2S^[, rale 2, olaases 1 and 3. 

The first clause makes it the daty of 
the decreo'holder to certify the payment, 
and when that application is before the 
Court, the Coart is directed to record 
satisfaction. Clause 3 says that a payment 
or adjustment which has not been certified 
or recorded shall nob be recognised by 
the execatiog Court, thereby implying that 
if there is either a certificate by the 
decree-holder or the recording of satisfaction 
by the Court, the exeoating Court is 
bound to take notice of the fact. The 
decision in Tarak Nath Sarkar v. Natabar 
Mondal (1), which I respectfully follow, 
holds that a mere certificate is enough to 
enable the judgment-debtor to plead that 
the decree has been satisfied. As myself 
and Kamaraswami Sastri, J., held in 
Lodd Qovinda Doss v. Bajak of Karoetnagar 
(i), when once a Court is seized of an 
application to enter up satisfaction, it is 
bound to make an enquiry and see whether the 
decree has been satisfied. I do not think 
that the Court will be justified under the 
circumstances in allowing the application 
to be withdrawn. 

It seems to me that in this case, the 
Courts below ought to have made an enquiry 
whether the application to enter np satis- 
faction was made bona fide and whether 
the payment alleged to have been made 
by the judgment-debtor to the decree- 
holder in Original Suit No. 333 of 1912 
was actually made. In my opinion, this 
is an irregularity which will warrant the 
interference of this Court nod<^r eeotion 115, 
Civil Procedure Code. What the Courts 
below have done is practically to refuse 
to exercise the powers given to them under 
Order XXf, rule 2. That would amount to 
a refusal to exercise the jurisdiction vested 
in them. 1 am free to confess that section 115 
can be invoked in this case. Some Judges 
may bold that this is straining the language 
of section 115. I have always held that 
wherever there is iniustioe done in the 
exercise of jurisdiction, the High Court 
should interfere. Therefore, I incline to 
the view that section 115 is applicable to 
this case. 1 would reverse the orders of 

(0 30 Inil. Ciis.45; 21 C. L. J.632. 

{•i) h.0 lui. Cae. 357; 29 M. L. J. 319. 


the Courts balow and send the case hao^ 
to the DIstriot Mansif for proper enqairX 
regarding tbs qnestion whether the payment 
was really made by the judgment-debtor 
to the decree holder in Original Suit No. 333 
of 1912, and if so, whether there was any 
subsisting interest capable of being attached 
by the attaching decree-holder. Costs will 
abide the result. 

Order reversed’, 
Case remanded, 

M. c. P. 


PUNJAB CHIEF COURT. 

Second Oivtu Appeal No. 250 of 1918. 

June 10, 1918. 

Prpspni:— Mr Justice Saott-Smith, 

DEVI DAYAL— Defendant — Appellant 

versus 

BAlNf RAM— Plaintipf— Respondent. 

Contract — Performance becoming impossible owing 
to act of executive authorities — Damages, suit for, 
mainfainahility of — Principle applicable— Contract 

Act (IX of 1372), s 66. * 

A contract which at the outset is not void, but 
performance of which becomes impossible owing to 
an act of the executive authorities which could not 
liave been foreseen at the time the contract was 
entered into, ii governed by the principle “that the 
loss must lie where it has fallen,” section 06 of the 
Contract Act being inapplicable, and money 
advanced under the coutract before tbe date of the 
interruption cannot be recovered, fp. 414, col. 2.] 

Second appeal from the decree of the Di5‘ 
triofc Judge, Ludhiana, dated the I2th 
November 1 917. 

Bakhshi Tek ChanJ, for the Appellant. 

The Hon’blo Mr. F-izlt-ffusain and Mr. 
Badr ud-Din Kureshi, for the Respondent. 

JUDGMENT.— Pandit Devi Dayal, defend- 
ant appellant, is the publisher of a yerna- 
oular almanac or jantri called 
It was his custom to receive advertisements 
from various advartisers. In accordance 
therewith on the 25th of May 1915 there 
was an agreement between him and Bami 
Ram, plaintiff, that the defendant would 
print certain advertisements in 60,000 copies 
of the Urdu gantri for the year 1916 and 
in 45,000 copies of the Nagri pafra for 
Sambat 1 973. Plaintiff alleged an advance 
of Ra. 660. It was said that his advarfcise- 
meata haj not been printed in the Nagri 
patra at all, that they had been printed in 
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the Urdu janiri but that the copies of it 
had beea forfeited hy G-overnmexit and that 
therefore there had been no publication. 
He sued for recovery of Rs. 660. The 
allegations in regard to the Nagri patra were 
found by the Courts below to be false and 
there is no dispute now in regard to this. 
As regards the Urdu jantri, the drst Court 
found that 60|000 copies were actually print* 
ed, that some 56.500 copies were sold and 
that the defendant was not responsible for 
the act of the eseontive authorities in 
oonBeoating the publication and therefore 
dismissed the suit. The lower Appellate 
Court came to no 6nding as to how many 
copies were actually printed but says: *'the 
defendant has been able to account for the 
sale of 23.G00 copies in all and assuming 
that each copy was incorporated with plaint- 
iff’s advertisements, it may, therefore, be con* 
eluded that be published only 23,000 adver- 
tisements of the plaintiff. In the absence 
of proof to the contrary, it can safely be 
presumed that the defendant failed to 
publish the rest either by reason of the 
oonBecation of his jantri by Government or 
owing to the fact that he did not actually 
print more than 23.000 or 25,000 copies 
of it.*’ It held further that it was due to 
the defendant’s carelessness and negligence 
in publishing certain objectionable matter 
in the jantr% that the latter was oon6scated 
and, therefore, he was liable to re-imburse the 
plaintiff a sum proportionate to the number 
of copies which were not actually 

sold to the public. It gave the plaintiff 
a decree for Rs. 254i 5- 4 with proportionate 
costs. From this order the defendant appeals 
and plaintiff has tiled a cross-appeal in 
which he asks for a further decree for 

Rs. 145.10-8. 

In another similar suit one Salig Ram 
sued the same defendant for Rs. 440 and 
obtained a decree for Rs. 27 1 ■5-4. In a 
third suit one Qnlam Ahmed sued the de- 
fendant for Rs. 168 and obtained a decree 
for Rs. 103-10 0. In each of these two 
suits cross applications for revision have been 
Bled (Nos. 70, 131, 71 and 194 of 1918). 

Aa the lower Appellate Court has not come 
io any Bndiog as to the number of copies 
actually printed, it will be well to clear the 
ground by arriving at a Snding on this point. 
The Brat Court came to a clear finding that 
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60,000 copies of the jantri were actually 
printed. The lower Appellate Court has 
not dissented from this finding. The evi- 
dence on which the first Court based its 
decision is referred to by it and 1 have 
heard it. I fully agree that it is proved 
that the full number of 60,000 copies 
were printed. In my opinion the lower 
Appellate Court should have come to a 
decision on this point as it would prob* 
ably have infinenoed its decision on the 
second point, namely, as to the number 
of copies actually sold to the public. 

Now, taking into consideration the fact 
that 60,000 copies were actually printed, 
it appears reasonable to hold that they 
were all placed on the market for the pur* 
pose of sale and that most were sold. 
Only some 3,5C0 copies were recovered by 
the Police from the defendant himself and 
a few were recovered from other sources. 
The defendant did his best by advertis- 
ing and otherwise to recover the sold 
copies which he banded over to the authori- 
ties. If he had had a stock cf unsold 
copies in bis possession, it is reasonable 
to presume that he would have banded 
them over also. The publication (almanac), 
a copy of which is on the record, shows 
on its title page that it is obtainable from a 
large number of booksellers and it appears 
probable that the copies were distributed 
to these persons for sale. The defendant 
has stated that his register of sales was 
taken away from him by the Police and 
has not been restored to him. This has 
not been denied and it appears to be 
highly probable. It appears further pnina 
facie probable that all the 60,000 copies 

of the jantri were sold except those some 

5,000 odd in number — which were made 
over to the authorities. All that the de- 
fendant undertook to do was to print the 
advertisements in his almanac and to 
put the latter on the market. This it is 
held be has done. The cotifiscation of 
the almanac bag, undoubtedly, caused loss 
to the defendant and presumably to the 
various advertbsers who have brought 
suits against him. The question is whe- 
ther under the oironmstances the defendant 
is liable to compc^f-ate the plaintiffs. In 
order to decide this the further question 
arises whether !’ie confiscation of tht^ 
almanac was diiy to the defendant’s oare« 
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leasneaa or negligence in inserting in it 
objectionable matter or matter wbiob be 
knew or bad reason to believe woald 
render its oonfiaoation probable. There is 
no proof on the reoord as to what the 
objectionable matter in the almanac was 
which led to its oonBacation by the authori- 
ties. All we know is that it was con- 
hscated in accordance with the provisions 
of the Defence of India Act or the rules 
framed thereunder. It is not alleged that 
the defendant had committed any criminal 
o&ence or had inserted in the almanac 
anything that would have been considered 
objectionable in times of peace. What is 
alleged is that be inserted in it objection- 
able predictions as to coming events. 
The almanac has been regularly published 
for several years past and presumably 
these predictions are a feature of it and 
the plaintiffs must have known this. 
They gave tbeir advertisements to the de- 
fendant nitb tbeir eyes open. Under these 
circumstances it is diffisulb to see how he 
can be htld liable to refund sny of the 
money which he received for work which 
he agreed to do and did do so far as 
possible. The almanac was printed in 
September 1915 and was not oonBsoated 
by Government until three months later. 
After the date of the oonBsoation the con- 
tinuanoe of the sale of the almanac was 
rendered impossible by causes over which 
the defendant had no control. It ap- 
pears to me equitable that the loss in 
such a case should lie where it has 
fallen. No authority on all fours with 
the present case has been cited on either side. 
Counsel for Devi Da^al has referred me 
to a book entitled ‘The Law of War 
and ContraoO' by Campbell, in which on 
pages 151 et seg. wbat are known as the 
Coronation Oases are discussed. These 
are oases which arose out of the 

postponement of the date of the Corona- 
tion of King Kdward VII. The principle 
that in such oases the loss must lie 
where it has fallen was generally applied. 
In the Indian Contract Act by Cunningham 
in the commentary on section 65, page 
259, the following passage occurs: — 

“In oases of this sort where the contract 
ie not void at the outset, but in conse- 
quence of an accident further performance 
(a excused, no remedy is according to 


the English authorities open to either 
party in respect of money advanced or 
work done under the contract before the 
date of tbe interruption. It is considered 
that restitutio in integrum is impossible and 
therefore in the absence of any express 
provision each party is left in the position 
which he occupied when the interruption 
took place.” 

Tbe present case is not on all fours 
with tbe Coronation Cases, but at tbe 
same time I do not think it can be said 
to be governed by section 65 of tbe Con- 
tract Act because tbe defendant carried 
out his part of tbe agreement by printiog and 
placing on the market 60.000 copies of his 
almanac. Boggiano Sf Co. v. Arab Steamers Ltd, 
(1), which has been relied on by the lower 
Appellate Court, is distinguishable from the 
present case, because there tbe shipping 
Company which had reosived a payment 
in advance on account of freight had not 
done anything towards earning tbe money. 
Tbe ship on which the goods were loaded 
did not leave tbe harbour and tbe voyage 
was abandoned, because the import of the 
goods into tbe country to which they were 
being sent was prohibited by orders of 
Government. That case was held to be 
governed by section 65 of the Indian Con- 
tract Act which, in my opinion, does not 
apply to the present case. Tbe fact that 
a certain number of the 60,000 copies of 
the almanac were never sold to the public 
or having been sold were recalled and 
destroyed, has been found to be not due 
to any fault or carelessness on the part of 
tbe defendant but to an act of tbe execu- 
tive authorities wbiob could hardly have 
been foreseen. Under these circumstances 
I hold that the principle that tbe loss must 
lie where it has fallen should be followed. 
I, therefore, accept tbe defendant’s appeal 
and, setting aside the order df tbe lower 
Appellate Court, dismiss plaintiff’s suit. 
His appeal is also dismissed. Under all 
the oiroumstances of tbe case, I think it 
equitable that the parties should bear 
tbeir own costs throughout and I order ao- 
oordiogly. 

Appeal accepted, 

(1) 33 lud. Caa. 536; 13 iioiii. L. R. 126; 40 6. 629. 
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CALCUTTA mas COURT. 
Appeal from Appellate DsottEE No. 17/7 

OF 1917. 

March 7, 1919. 

Pfesenti — Mr. Jastioe N. R. Cbatterjea and 

Mr. Jostioe Newboald. 

SHAMSOONKSSa BlBI— Defendant — 

Appellant 

versut 

SATYA SEBAK GHOSAL and others 
— Plaintiffs — Respondents. 

Landlord and tenant — Kabaliyat, construction of — 
Rent, annual— Presumption — Tenant holding over — 
EjecUnent^ Notice to %uit, period of — Transfer of 
Property Act (IKo/ 1882), ss. 106, 116. 

A kabuliyat executed in September 1866 and 
reserving a yearly rent payable by monthly 
instalments contained the following clause : 
“On the expiry of the term of my pattah I shall 
be liable to pay the rent of which assessment notice 
will be served by you, and I shall pay the same. If 
1 do not pay the said rent, you may settle with 
somebody else”: 

Held, (\) that the landlord was entitled to settle 
the land with others if the tenant refused to pay 
the rent which he might be called upon to pay on 
the expiration of the term of one year, but that the 
clause did not take aw'ay the right of the landlord 
to eject tlio tenant after service of notice to quit 
according to law, even if the landlord did not choose 
to exercise the right to call upon the tenant to pay 
additional rent and settle the land with others in 
the event of the tenant refusing to pav such rent; 
Tp. 416, col. l.J 

(2) that the rent reserved in the kabuliyat being a 
yearly rent, the tenancy could be presumed to be a 
yearly tenancy; [p. 416, col. 2.] 

(3) that the kabuliyat having been executed prior 
to the coming into force of the Transfer of Property 
Act, it was not governed by the provisions of the 
Act and that the question of the period of notice 
must be decided with reference to the circumstances 
of the case. [p. 417, cols. 1 & 2.] 

In cases not governed by the Transfer of Property 
Act there is no fixed period of notice, and the 
question has to be decided according to the rules of 
justice, equity and good conscience having regard to 
all the circumstances, [p, 417, col. x,] 

Appeal against the decree of th3 2od 
Additional Distriot Judge, 24 Pergannahs, 
dated the 7th May 1917, affirming that of 
the Special Monsif, Alipar, dated the 2l8t 
December 1915. 

Babu Dwarka Nath Ghuckerhutty, Moulvi 
•4* Fazlul Huque and Baba Oagan Chand 
SarkaVf for the Appellant. 

Babas Qunada Ckaran Sen and Jyotish 
Chandra SarAar, for the Respondents, 

JUDGMENT. — -This appeal arises oat of 
ft suit for ejectment of the defendant after 
service of a notice to quit, on the allegation 
that he was a tenant-at-will. The defend- 


ant No. 1, the tenant, had transferred the 
greater portion of the land to the defendant 
No. 2. The defence was that the defendant 
No. 1 bad a permanent tenure in the land, 
having held the same from the time of his 
ancestors at a rent which bad not been varied, 
that the notice to quit was not sufficient, 
and that the defendants were not liable to 
be ejected. 

The Coarts below ooncorred in decreeing 
the suit. The defendant has appealed to 
this Court. 

There is no doubt that the land has 
been held by the defendant No. 1 from 
the time of his ancestors, but the Courts 
below have found that the rent receipts 
produced by the defendants are not trust- 
worthy. The learned Distriot Judge eays: 

their appeararce is suspioious, their 
custody has rot been properly proved and 
in any event they do not show that rent 
has been paid at a uniform rate for 
any considerable time.” He further found 
that there were no substantial structures 
on the land, and came to the conclusion 
that the defendant was merely a tenant-at- 
will. Having regard to the facts found, 
we are unable to bold that the Court below 
was wrong in Bodingthat the tenure was 
not a permanent one. 

The plaintiffd alleged that the defendant’s 
grandfather took a settlement of the land 
for a term, of one year by executing a 
Kabaliyat in 1 273, and that on the expiry 
of the term was bolding over as a monthly 
tenant. The gennineness of the Kabaliyat 
was cbalienged by Ibe defendants but the 
Courts below have accepted the document 
as genuine. It is contended on behalf 
of the appellant that the case has not 
been properly tried. The learned Muosif was 
of opinion that as the defendants failed to 
show the tenancy to be permanent, the 
proof of the Kabuliyat was not eseential 
for the plaintiffs. He, however, observed: 

It is over 30 years old, so proof of 
custody is all that is neoessary with 
regard to it. The evidence given as to 
oustedy is not entirely satisfactory but it 
may, on the whole, 1 think, be regarded 
as adequate.” The learned District Judge 
considered the matter and accepted the 
document as genuine, and we do not think 

the boding cf the Court below on tho 

can be interfered with. 
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It is contended, however, that even the term then in the absenoe of an agree* 
upon the Kabnliyat the plaintiffs cannot sue* ment to the contrary the lessee xnnsli be 
ceed. deemed to he a tenant from month to 

The Kaboliyat provides: “on the expiry of month and entitled to only 15 days* 

the term of my Pattah I fchall be liable notice to quit expiring at the end 

to pay the rent of whibh assessment of the month of the tenancy. The land 
notice will be served by you, and I shall in the present case was admittedly leased 
pay the same. If 1 do not pay the said for dwelling purposes only, and as has been 
rent you may settle with somebody else.” said above, the defendant is a tenant-at* 
Ib is contended that the plaintiffs cannot will so that the three weeks* time allowed 
maintain the suit unless it is shown that in the notice must, I think, be reasonable”, 
the plaintiffs served the defendants with Now, in the case of Troilokya 
notice of assessment of ren^ and the Nath Roy v. Sarat Ohandra Banerjee' 

defendants refnsed to pay the same. But ^2), cited above, the tenancy came into 

the clause appears to refer to the assessment existence after the Transfer of Property Act 
of rent at the time when the lease wonld and the case admittedly fell within the 
expire, i. c., in the year 1274. Under that Transfer of Property Act. The lease was 

danse the landlord was entitled to settle for a term of 3 years and the tenant was 

the land with others, if the tenant refused holding over after the expiry of the term, 
to pay the rent which he might be called Section 116 of that Act lays down if a 
upon to pay on the expiration of the term lessee remains in possession after the de- 
of one year; and this the landlord was termination of the lease and the lessor 

entitled to do nnder the contract and accepts rent from the lessee, the lease is, in 

without the service of a notice to quit, the absenoe of an agreement to the contrary. 
But it did not take away the right of the renewed from year to year or from month 
landlord to eject the tenant after service to month according to the purpose for which 
of notice to quit according to law, even if the property is leased as specifisd in seotioP 
the landlord did not choose to exercise 106. Under seotion 106, in the absenoe 
the right to call upon the tenant to pay of an agreement to the contrary,, a lease 
additional rent and settle the land with for a purpose other than agricultural or 
others in the event of the tenant refusing manufacturing purposes must be deemed to 
to pay such rent, It is to be observed be a lease from month to month terminable by 
that this question was not raised in the a 15 days’ notice. In the present case the lease 
Court below. This contention also must, was dated the 9th Assin 1273 (September 
therefore, be overruled. 1866) and is, therefore, not governed by the 

The last contention relates to the suffi- Transfer of Property Act, section 2 of whicl\ 
oienoy of the notice to quit. The notice provides that nothing in the Act shall 
wa.s dated the 8th of Sravan and the tenant affect any right or liability arising out of 
was required to leave by the end of the a legal relation constiluted before the Act 
month. The learned District Judge refers to came info force or any relief in respect 
the case of i/ari Das Tanti v. (Jpendra Narain each right or liability. The lease reserved 
Shaha (1), in which it was held that in a yearly rent. It is true the rent was payable 
the case of a tenancy not governed by the according to monthly instalments, but even in 
Transfer of Property Act, six months’ the case of permanent tennreE snob as Patni or 

notice is sufficient to terminate it. He Mokarati tenures where a yearly rent is re* 
then says: As regards the questicn served, the rent is payable in many oases ao* 

whether the time allowed for removal was cording to monthly inetalmetits, and that fact 
reasonable, it was held in the case of does not show that the rent is a monthly rent. 
Troilokya Nath i?op v. Sarat Ohandra Banerjee The rent reserved in the lease being a yearly 
{z) that where a property was leased rent, the tenancy can he presumed to be a year? 
for a term of years, and not for agricultural ien&tics; see Sheikh Aklwv. Sheihh Emaman 
or manufacturing purposes, and was held (3) and there is nothing to rebut the pre- 
over by the lessee after the expiration of sumption. The tenant was, therefore, hold- 

(1)16 lud. Cas. 937; 16 0, L. J, 7 1, 

32 C. 129; 8 C. W. N. 901. 


(3) 33 Ind. Cas. 899; 20 0. W. N. 1C06| 44 0. 403, * 
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log over aa a yearly tenant on the expiry 
of the term. Seotion 116 of the Transfer 
of Property Aot» as stated abovOi lays down 
that where a leasee holds over, the lease 
is in the absence of an agreement to the 
contrary renewed from year to year or from 
month to month according to the purpose 
for which the property is leased as speoiQed 
in seotion 106, and that is the ground upon 
which the decision in Troilokya Nath Roy's 
case (2) proceeded. But, apart from the fact 
that the tenacoy in the present case is not 
governed by the Transfer of Property Act, 
it is to be observed that the provisions 
of both the sections 106 and 116 of that 
Act are subject to an agreement to the 
contrary. In the present case the tenancy 
being a yearly tenancy there was an implied 
agreement to the contrary. Incases governed 
by the Transfer of Property Act it has 
no doubt been held that a contract of yearly 
tenancy cannot be implied from tbe mention 
of an annual rent (so as to oonstitote an 
agreement (o tbe contrary within the mean* 
ing of section 106 or 116), because (be 
contract must be a valid contract, and a 
tenancy from year to year or reserving a 
yearly rent can be made only by a register- 
ed instrument as laid down by section 107 
of the Act [see Dehendra Nath Bhowmtk 
V. Syama Prosanna Bhotomik (4) and Sheikh 
Aklu V. Sheikh Emaman (3)]. 

In tbe present case the lease came into 
existence not only long before tbe Transfer 
of Property Act, but also before tbe 
Registration Act, Vlll of 1871, which for the 
Brst time laid down that a lease of im- 
moveable property from year to year or 
reserving a yearly rent required registration. 
At the time when the lease in the present 
case was granted, Act VI of 1966 was in 
force, and under that Act only leases for 
any term exceeding one year required 
registration, and there was no provi- 
sion in that Act that a lease from year to 
year or reserving a yearly rent was to be 
registered. That being so, tbe agreement of 
a yearly tenancy, which is implied from a 
yearly rent, having been reserved by tbe lease 
was a valid agreement. Tbe reasons, therefore, 
upon which Troilokya Nath hoy's case (2) was 
decided do not apply to the present case. 

(4) H C.;\V. N. 1121. 

2 ? 


In oases not governed by the Transfer of 
Property Act there is no 6xed period of 
notice, and the question has to be decided 
according to tbe rules of justice, equity and 
good ooDsoienoe having regard to all tbe 
circumstaDoes. In tbe present case the 
learned Judge has held that a 22 days* 
notice is reasonable, but he baa done so 
with reference to tbe decision in Troilokya 
Nath Roy's case (2) which, as we have shown, 
has no application to tbe present case. 

The tenancy has been in existence from 
1866, and tbe question what is a reasonable 
notice in such a case should not be consider- 
ed with reference to cases decided under the 
Transfer of Property Act. 

Tbe case should, therefore, go back to the 
lower Appellate Court in order that that 
Court may come to a finding on the question 
whether the notice was a reasonable one and 
decide the case accordingly. Costs will abide 
the result. 

Appeal allowed; 

Case remanded. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1485 op 1915. 

July 20, 1918. 

Present: — Mr. Justice Sbadi Lai and 
Mr. Justice Wilberforoe. 

PARTAP SINGH— Plaintiff- 

Appellant 

versus 

Musammat JAI KAUR — Defendant — 

Respondent. 

Custom — Succession — ^[other <ind .•<tep^brothei'~^ 
Hindu Juts of F^udhio no Uistnet. 

Among llindu Juts of the Ludliiiina District a 
widowed mother i.s entitled to succeed to the estate 
«f her childless son in the i>rcseiico of a stcp-brotlicr. 
[|». 410, col, 1.] 

Second appeal from the decree of the Dis- 
trict Judge, Ludhiana, dated the 18th Febru- 
ary 1916. 

Mr. Nand Lal^ for tbe Appellant. 

^Ir, Oanpat iiai, for the Uespondont. 
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JUDGMENT. — The pedigiea-table of the 
parties ie as follows:^ 


Musaminat Suklio, — Lakiia SiNciir 
(no issue). 


Second 

•wife. 

J 


r 


Mimaniinat — Kala Singh 
Saddaii 

I 

X’artap Siugk, 

(plaintiff). 


- ilusammat 
Jai Kour, 
(defendant', 

I 


Santa. 


r 

Mahan Singh, 
died I90a. 


Na/,ir Singh, 
(died reccntl 3 '> 


The parties are Jat Sikhs of tbeLadhiana 
Distriot. The dispate before na is 
regarding the saooeesion to the property 
of Nazir Singh, the last surviving eon of 
Kala Singh, and the defendant Musammat 
Jai Kaur. The property on the death of 
Kala Singh was mutated iu the names of 
bis sons and on the death of Nazir Sirgh 
bis share has been mutated in the name 
of bis mother. The lower Appellate Court 
has held that both by general oustom and 
the oustom of the District Mustmviat 
Jai Kaur, mother of Nazir Siogb, is en- 
titled to a life tenure of the property. A 
oertitioate as to the question of oustom in- 
volved has been obtained. 

The lower Appellate Court has based its 
deoiflion especially on the riwaj i ama of 
Mr. Gordon- Walker and Mr. Dannett. It 
has also held that paragraph 22 of Ratti- 
gau’s Digest is in favour of the mother. 
It has also referred to a case which 
ooourred in the family on the death of 
Lakha Singh who was succeeded iu equal 
shares by a childless widow. Musammat 
Sukho. and the sons by his other wife. 
Further, it has referred to certain autho- 
rities that on the death of Nazir Siegb. the 
succession must be considered as re opened 
and that Musammat Jai Kaur was then 
entitled to succeed as the widow of Kala 
Stngb. 

Ou appeal before us. it was argued that 
paragraph 22 of Uattigan*a Digest gives a 


[19i5 

* # 

misleading summary of the antborities 
on which it purports to be based. It is 
pointed out by Counsel that these authori- 
ties refer to the rights of a mother as 
against collaterals or a sister and not as 
against a son of a oo-wife. This oritioism 
appears to be justified, and the only Chief 

Court judgment on the rights of a 

* 

widowed mother as against . a son of a 
oo-wife is onniaiDed in an nnreported autho- 
rity No, 341 of 1880 referred to in 
Rattigan’s Digest and also by the lower 
Appellate Court. This authority, however, 
being of Moghuls of the Rawalpindi Dis- 
trict, does not help us in the present case. 
Fortunately, however, it is not necessary 
for us to base our decision on any general 
ou«itom of the Punjab, as the riwa^ i ams 
of the district deal with the matter at 
length. Both Mr. Gordon- Walker and Mr. 
Dannett deal clearly with the question. 
There can bs no doubt as to the meaning 
of the answers recorded by them, as in 
both oases the rights of a mother as 
against a brother are specially dealt with- 
it is true that these rttoaj-i^ams contain 
no specific instances of the custom alleged ; 
hut answers to other questions on the 
matter of enooession leave no doubt that 
these entries contain a correct exposition 
of the custom. The rights of a widowed 
mother rank very high in the district, as 
is shown by the answers to questions 32 
and 39. which are both supported by many 
instances. In answer to question 32 it is 
stated that a sonless widow in the pre- 
sence of sons by another wife takes a 
share equal to that of each of the sons. 
In answer to question H9 it is stated that 
a widowed wife and widowed mother succeed 
in equal shares. Thus, a widowed mother 
is given a very favourable position, being 
equal to that of a widowed wife. 

No actual instances were proved before 
the lower Courts, except two which have 
ooourred in the family of the parties. To the 
succession of Lakha Singh by a childless 
widow and bis eons we have already 
referred. The other instance which is relied 
upon by the appellant is that on the 
death of Mahan bingh, the brother of Nazir 
Singh, bis property was divided equally 
between bis own brother. Nazir Singh, and 
his half brother, Partab Singh, At the time, 
however, in the presence of her son Musam^ 
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niat Jai Kaar had no rjgbt of saooes^ion 
and she is io no way adversely affeoted 
by this instance. 

To Sam op, therefore, we find that 
among Hindu Jats of the Ladhiana Distriot 
a widowed mother is entitled to saooeed 
to the estate of her ohildless son in the 
presence of a son by another wife. We 
dismiss the appeal with costs. 

Appeal dismtsseal. 


OUDH JUDICIAL OOMMtSSIONKR’S 

COURT. 

FiBsr Civil Appeal No. 134 of 1916. 

February 17, 1919. 

Present : — Pandit Kanhaiya Lai, A. J. C , 
and Mr. Daniels, A. J. C. 

RAWAT SHEO BAHADUR SINGH— 

Plaintiff — Appellant 
lereue 

BBNI BAHADUR SINGH, biNOB son ok 
SHBAMBAR SINGH, ONi/EK TBB GUaRDIAN* 

SHIP OF Mdnshi AVaDH BBHARI LaL, 

CERTIFICATED QUABDIaM — DEPENDANT — 

Respondent. 

Will, execution of, prooj of — Emdence, value of — 
Appellate Court, power and discretion of-^Medical 
boo/(S, etaiemente in, value of — Expert evidence. 

Tho object of an appeal is to obtain a pronounce* 
ment from the Appellate Court both on law and 
facts, and the discretion of iho Appellate Court is 
unrestricted. In many instances a trial Judge is in 
a better position to appraise the value of the oral 
evidence before him, and where the issue is simple 
and straightforward, the findings of fact arrived at 
by him are entitled to weight. But where the 
evidence on a particular issue, as e. g., the execution 
of a Will, consists of the statements of persons 
whose evidence is tainted, and there are circum* 
BtanccB showing ihat the signature and handwriting 
of the alleged testator on the Will are not genuine, 
and the trial Judge has omitted to note the patent 
points of dissimilarity and to attach due value to 
the ovideuoe adduced in disproof of the signature 
borne by the Will, the Appellate Court would be 
justified in looking into the evidence as a whole 
and coming to such conclusion as the materials 
placed before it and the circumstances proved 
might justify. [ p. 4:i7, cols. 1 & 

Where the general condition and state of 
the health of a person is in issue, and it is 
sought to prove that owing to a particular disease 
from which he was suffering he was unable to 


write, isolated extracts from medical works ought 
not to be preferred to the evidence of a medical 
man who should be examined with reference to the 
symptoms deposed to by the witnesses, and to 
whom the extracts might be put. [p. col. 1.] 

Appeal from the deoree of the OffioUtiDg 
Sabordinate Judge, Rae Bareli, dated the 12th 
September 1916. ^ 

The Hon’ble Pandit Qokaran Nath Misra 
and Baba Bajeshwari Prasad, for the Appel* 
lant. 

The HoD*ble Syed TFaetV Haean, Babas 
Biiheehwar Nath Srivaetava, Ohhail Behari 
Lai and Amrit Rat, for the Respondent. 

JUDGMENT, 

Kanhaiya Lal, A. J. G. — The dispate in 
this ease relates to oertain property whioh 
belonged to Rawat Jageabwar Bakbah Singh, 
who died on the 3rd Deaember 1907 

leaving a widow, Musammat Sakhraj Kaar, 
bat no isaae. On the death of Rawat 
Jageshwar B^kbsh Singh matatiqn of names 
was eSeoted in respeot of his estate in favour 
of Musammat Sakhraj Kaar. 

On the 26th Jane 1913 Musammat Sakh< 
raj Knar adopted the defendant reapoadent. 
She died on the 13th Jnly 1914. The 

plaintiff- appellant is one of the reversion* 
ary heirs of Rawat Jageshwar Bakhah 

Singh. The other reversionary heir is 
Kanhaiya Bakhsh Singh, who is not a 
party to the sait. The defendant asserts 
that Musammat Sakhraj Kaar was given 
the power to make an adoption by virtae 
of an unregistered Will purporting to have 
been exeoated by her hasband on the 15th 
July 1907. The plaintiff denies the genuine* 
ness of that Will and the power of 

Musammat Sakhraj Kaar to make an 
adoption and olaims possession of half the 
estate with mesne prodts. The Court 
below foand in favour of the defendant and 
dismissed the claim. 

The fact of adoption is not disputed, 
and the only point for consideration is 
whether the Will in quest ion was eseout* 
ed by Rawat Jageshwar Bakhsh Singh and 
is genaine. The Will parports to have 
been written and signed by Rawat Jageshwar 
Bakhsh Singh with bis own hand. It bears 
on its face three attestations, bat they are 
in an ink different from that with whioh 
the body of the document and the ligua* 
ture of the alleged executant were written, 
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Tbe body of the dooDment aud the alleged 
signature of the testator with the Hindi 
letter ga^* (indioating gawahi) before tbe 
attestations of Bans Babadar and Lalta 
Prasad appear to have been written at 
one and tbe same time. Tbe two attesta* 
tioDS were possibly made later. Tbe letter 
ga'* before the third attestation is in a 
different ink from the letter **ga** preoed' 
ing the other two attestations and omits 
tbe long vowel * a** appended to tbe latter, 
thas showing that it was written by some 
other band. 

Before proceeding to consider the evidence 
adduced in support of the Will, it is neoes* 
eary to refer to tbe evidence produced as 
to the coudition in which Aawat Jagesh* 
war Bakbsh Singh was when be is said to 
have written this long Will It is admitted 
that be had been suffering from diabetes 
from 5 or 7 years and that be had an 
attack of paralysis in February 1907, which 
had affected the right side of bis body, 
including his right arm and right leg. If 
the attack of paralysis was of a mild type, 
it is possible that bis right arm and dngers 
might have resumed their normal condition 
in some time, but his condition, as pictured 
by tbe witnesses for tbe plaintiff and ad- 
mitted to some extent by the witnesses 
for tbe defendant, renders it doubtful 
whether be had saffijiently recovered in 
the month of July 1907 to be able to 
write a long Will, consisting of 27 linos of 
large sized paper, without showing any 
traces of a paralylic hand. Tbe Will is 
written and signed in a firm hand from 
tbe beginning to the end and contains no 
such traces. The course of tbe disease,’* 
says Osier, referring to hemiplegia, “depends 
upon the situation and extent of tbe 
lesion, if slight, the hemiplegia may dis* 
appear completely within a few days ora 
few weeks. In severe oases tbe rule is 
that the leg gradually recovers before the 
arm, and the muscles of tbe shoulder, 
girdle and upper arm before those of the 
forearm and hand. The face may recover 
quickly. Except in the very slight 
lesions, in which the hemiplegia is transient, 
changes take place which may be 
grouped as secondary symptoms. These 
correspond to the chronic stage. In a case 
in which little or no improvement takes 
place vMthin 8 or 10 weeks, it will be 


found that the paralysed limbs undergo 
certain changes. Tbe leg, as a rnlei re* 
covers enough power to enable tb6 patient 
to get about, although the foot is dragged* 
Occasionally, a reonrtenoe of severe symptoms 
is seen even without a new haemorrhage 
having taken place, In both arm and leg 
tbe condition of secondary contraction or late 
rigidity comes on and is always marked in 
the upper extremity. Tbe arm becomes per* 
manently flexed at the elbow and resists 
all attempts at extension. The wrist is flexed 
upcn tbe forearm and tbe fingers upon tbe 
band. The position of the arm and band 
is very obaraoteristio.*' (Osier’s Principles 
and Practice of Medicine, Sth Edition, page 
S95.) In fact”, be continues, “if peraisbent 
at tbe end of a month, some grade of perma- 
nent palsy is certain to remain, and gradually 
tbe late rigidity supervenes.” (/6td., page 
998). 

Every case of paralysis is not, however, 
severe and may not become chronic and it 
is material, therefore, to consider on the evi* 
dence adduced whether the attack, ^Rawat 
Jagesbwar Bakbsh Singh bad, was mild or 
not. The witnesses adduced by the plaint- 
iff state that tbe right arm and the right 
leg of Rawat Jagesbwar Bakbsh Singh were 
affected by paralysis ; he was not able to 
speak or articulate distinctly; month after 
month his condition became worse, and be - 
was nnable to rise from bis bed. Tbe wit- 
nesses produced by tbe defendant gave a 
somewhat different account. They, too, how- 
ever, make certain admissions which throw 
some light on his general condition. The 
only person who is said to have treated him 
is Jag Prasad (D. W. No. 9), whose version 
is that Rawat Jagesbwar Bakbsh Singh 
got a stroke of paralysis of a mild type 
affecting the whole of his body other than 
his brain and tongue about nine months 
before his death and that he recovered 
therefrom in two months. But Jag Prasad 
is a quack and bis statement that his whole 
body was affected by paralysis conflicts with 
the other testimony. Sheopal ' Singh 
(D. W. No. 10> says that he saw Rawat 
Jagesbwar Bakbsh Singh two or three days 
after the Holi, that is, some time in March 

1907, and found his right arm and tight leg 

affected but his tongue and the other parts 
of his body were all right, He adds that 
when be went to see him next day, Sheo 
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Batan Sicgb, Ragbaraj Singh and the pre- 
sent plaintiff oame to see him in bis pre* 
senoe and that Bawat Jageshwar Bakbsh 
Singh told them that he was very ill and 
helpless, (bahut bimar hain aur lachar hainY* 
and anoertain as to bis life and that he was 
empowering his widow to make an adoption 
from the family of either Rawats or 
Tbakars. Janki Tewari (D. W. No. 14) 
deposes that be saw Rawat Jageshwar 
Bakbsb Singh in the month of Jeth and 
again in Katik previons to his death and 
that he lay very ill at Jamoh for aboat 
a year.’* Nageshwar Bakhsb Singh (D. W. 
No. 19) deposes that in the month of Magh 
or PhagQD preceding his death, Rawat 
Jageshwar Bakhsh Singh had stopped at 
bis hoase on his way back from Soltanpar 
aqd bad told him that he was muob in dis- 
tress on account of illness and was suffering 
from diabstes and had an attack of paralysis, 
and that when he came again in Sawan or 
Bbadoo, two or three months before his 
death, be was very ill” and bad come in 
a palanqainand was helped ti walk by a 
servant. Ramdat (D. W. No. 26*, who pro- 
fesses to have seen Rawat Jageshwar 
Bakhsh Singh signing the Will and two of 
the witnesses attesting it, admits that as 
a result of the attack of paralysis on the 
right side, Rawat Jageshwar Bakhsh was 
weak and that he could not hold his pen 
with the same firm grip as before or write 
or sign in the manner in which he did be- 
fore be got the attack. It is true that be 
says that he did not see him writing or 
signing any paper other than the Will after 
the attack; but an impression formed eii'her 
from an observation of his fingers or from 
bis general condition is not without some 
value, If what the witnesses for the 
plaintiff have slated is correct, namely, that 
Rawat Jageshwar Bakhsh Singh was getting 
worse every month and was unable to rise 
from his bed, or even if what the witrfesses 
for the defendant have admitted be true, 
namely, that till Sawan or Bhadon Rawat 
Jageshwar Bakhsh bingh was very ill and 
bad to be helped to walk by a servant and 
that he could not hold his pen with the 
same firm grip or write or sign in the 
manner he did before, the possibility of his 
having written out this long document 
himself without showing any traces of a 
paralytic hand may well be questioned. 


The direct evidence adduced in support of 
the Will consists of three witnesses, two 
of whom, Lalta Prasad Dube (D. W. No. 2i) 
and Bans Bihadar (D. W. No. 25), 
profess to have attested the Will, Both 
of them admit that the Will was not 
written in their presence, but assert 
that Rawat Jageshwar Bakhsh Singh 
signed it in their presence and that they 
attested it then and there. The signature 
of Rawat Jageshwar Bakhsh Singh and the 
attestations are not, however, in the same 
ink. Lalta Prasad is employed with the 
defendant on Rs. 12 per mensem. Bans 
Bahadur was till some time back in the 
service of the Jamoh estate on Rs. 10 per 
mensem. Neither of these is independent 
or worthy of credit. Bans Bahadur states 
that Ramdat came to show Jageshwar 
Bakhsh Singh some paper when the latter was 
signing the Will and that the paper in 
question was a chaudbanda relating to his 
estate, hub Ramdat denies that he had 
taken any paper or chaudbanda with him 
to Jageshwar Bakhsh Singh, though he 
subsequently qualifies that statement by 
addiog that he did not remember whether 
he had any paper in his hands. Ramdat 
(D, W. No. 26) says that he went to Jageah. 
war Bakhsh Singh to ask hi^ permission 
to allow a person named Datta to break 
up some fallow land, but from what Bans 
Bahadur states, it would appear that he 
had gone in connection with Bome chaudbanda 
or account which was to be shown to 
Jageshwar Bakb.sh Singh. Ramdat is employ- 
ed with the defendant on a salary of 
Rs. 7 per mensem and his statement too 
is not entitled to any weight. 

The Will also purports to bear the attes- 
taiion of Mujib Haidar Khan, the Taluq. 
dar of Babna. Hfs son, Thakur Amir Haidar 
and Onkar Nath, a former servant of 
Jlujib Haidar Khan, against whom the 
defendant has recently obtained a decree 
have given evidence in proof of the alleged 
attestation of Mujib Haidar Khan. Bat the 
signature of Mujib Haidar Khan, an 
contained in a plaint tiled by him on the 
5th August 1911 (Exhibit 42), materially 
differs from the alleged signature of Mujib 
Haidar Khan on tbs Will in question. Majib 
Haidar Khan was a Thakur, who.se ances- 
tors bad bsen converted to Islam. H 
used, however, to sign his name as Sygd 
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Mtiiib Haidar without the word Shan** 
affixed to it. In the attestation on the Will 
in question the prehx “Syed** does not 
appear and the word **Shan'* is supperadded. 
The signature on the plaint shows that his 
fiogers were suffering from some sort of 
palsy or ohorea, and that he was unable to 
write a firm hand, his signature betraying 
considerable shakiness. His alleged signature 
on the Will does not, however, betray any 
snob shakinesB. It shows a firm band and 
unless we suppose that the nervous debility 
from which his fingers were suffering came 
into existenoe long after 1907, it isdiffioult 
to say how the signature ou the plaint 
and that on the alleged Will oould have 
been made by one and the same person. 
The attestation of Mujib Haidar is said 
to have been obtained at Babna by Jsgesh- 
war Bakbsh Siogh personally, who is 
said to have gone on an elephant to the 
house of Mujib Haidar for the purpose. 
Ookar Nath (D. W. No. 427), who professes 
to have been present when the attestation 
was made, says that Jagesbwar Bakbsh 
Singh looked healthy and strong when he 
went to get the attestation made ; but the 
other evidenoe adduced in the ease shows 
that ^veo in Sawan or Bbadon, Jageebwar 
Bakbsh Singh was not quite well. Bans 
Bahadur (D. W No. 25) says that when 
Jageebsar Bakbsh Siogh went to Jamoh 
in the beginning of Sawan, he complained 
of the attack of paralysis he bad and 
Nagesbwar Bakbsh Singh (D. W. No. 19) 
deposes that Jagesbwar Bakheh Singh was 
*‘very ill’* when be came to him in Sawan 
or Bbadon. If Jagesbwar Bakbsh Singh 
was eo far well as to be able to ride on 
the bare back of an elephant with nothing 
but a mattress to cover it and to go a 
distance of many miles to obtain an attes* 
tation, there is no reason why he should 
not have talsec the better precaution of 
getting the Will registered at the nearest 
office of the Sub-Registrar or at his own 
house. Tbakur Amir Haidar {D. W. No. 21), 
the son of Mujib Haidar, takes care not 
to commit himself further than is oonbisfent 
with his own safety. He says that he was 
present at the time of the adoption of the 
defendant by Thakurain Snkhraj Kuar 
and that he attested the deed of adoption 
executed by her and kept the unstamped 
Will which the Tbakuruiu hud sept him 


that day for safe custody. Be professes to 
have been conversant with the siguatare ^ 
of bis father, having seen him sign baodreds > 
of papers relating to the estate, but'*- 
wben he was asked about the attestation of 
the Will, be took care to say that, though 
the alleged attestation of Mujib Haidar on' ^ 
the Will resembled the signature of bis' '* 
father, he could not swear that that 
signature was bis father’s. He added that 
be oould not swear because be did not 
see his father signing the Will. ; But the ’ 
explanation given only betrays the oncer* 
tainty he had in his mind. If Mujib ’ 
Haidar used to sign in the way in which J 
be is represented to have signed ' his • 
attestation on the Will, numerous papers ' 
would, undoubtedly, have been fortbopiniog 
of about the time when the alleged • 
Will was written, to show that Mujib Haidar ' 
was not always very particular about ^ 
writing **Syed’* before his name, or tbbt • 
he used to write **K.ban*' after it, or that’ 
he was not suffering from palsy or nervous ‘ 
weakness of the fingers when the alleged ' 
attestation was made, particularly when’' 
the plaintiff bad filed a plaint bearing a 
signature showing a different tendenoy*' 
Amir Haidar admits that hia father was' 
indebted to the extent of Rs. 10,000, to' 
Jagesbwar Bakhsh Singh and it is remark^^ 
able that though, according to him, the 
limitation for a snit bad expired, he, on 
being consulted by the general agent of 
the defendant before the institution of a 
suit for the recovery of the money, agreed 
to a suit being brought against him and 
allowed a oollnsive decree to be passed in 
favonr of the defendant with a view to 
obviate an impotation of the irfleence of 
the defendant over him by reason of hifl 
indebtedness. 

The relations of Amir Haidar or his 
father towards Sheo Ratan Singh, tbs 
father of one of the reversioners in this 
case, were by no means friendly. Sheo Batan 
Singh had purchased the claim of Aehraf 
Khan and sued the father of AmirHaids** 
for possession of the whole of the Babna 
estate. The litigation lasted for some time 
and eventually ended unfavourably to Sheo 
Ratan Singh, but it cost the father of 
Amir Haidar a considerable amount and 
involved him in debt to the extent of 
Hs. 65,000 Amir Haidar would naturally 




Vol. LI] 

8HSO BAHIDTJR SINGH «. BBNI BAHADUR SINGH, 

be a person whom the supporters of 
Thakdrain. Sukhraj Knar would look up to 
for help in sstting up a Will* if its existence 
would have the effect of depriving the 
he&B or relations of Sheo Ratan Singh of 
the' property to which they would otherwise 
have been entitled. 

The story of the alleged Will having 
been left in the custody of Amir Haidar 
is equally auspicious. Amir Haidar (D. W. 
No. 21) states that on the day he attended 
the ceremony connected with the adoption 
of the defendant, he attested a deed of 
adoption and Thukarain Sukhraj Knar 
sent him an unstamped Will from inside 
to ■ be kept for safe custody until she 
wanted it. The adoption and the execution 
of' the deed of adoption admittedly did not 
take place on the same day. There was 
an interval of 20 days between the two 
and the witness is obviously mistaken in 
hfs statement. Assuming, however, that 
the witness went from his village to the 
place where the deed of adoption was 
executed to attest it, it { earns surprising 
that the lady should have kept with her 
the deed of adoption and all o^her valuable 
papers but made over the Will to him. 
Toe Will was an important document 
bearing both on her right to adopt and 
her proprietary right to the estate left 
by her husband ; and if she could safely 
keep the deed of adoption and other papers 
belonging to her husband, why could she 
not safely keep the Will in her own custody? 
After the death of Thakurain Sukhraj Kuar, 
the Court of Wards temporarily took charge 
of her property and a list prepared by the 
Court of Wards of the documents found 
in her possession (Exhibit 32) shows that 
she held possession of not less than 122 
deeds, inoludiog promissory notes bonds, 
mortgage deeds, sale deeds, agre°meots and 
the like, all of which were made over 
after the release of the estate from the 
custody of the Court of Wards to the 
guardian of the defendant on tne 1 5th 
May 1915. It was not, in all ouman 
probability, likely that Amir Haidar would 
take greater care of the Will than the 
lady would take care of it herself. The 
Will had remained in her possession from 
1907 right up to 1913 when the deed 
of adoption was executed, and if there was 
po danger of the Will or of the other 


docnroents of the lady being lost between 

1907 and 1913, it is difficult to believe 

that the suggested danger of its being* 
lost afterwards could have been anything 
but imaginary. If the, Will was forged in. . 
order to invest the lady with an absolute 
title and to give her the power of adop- 
tion and thereby to deprive the plaintiff, 
and the son of Sheo Ralan Singh of , 
their reversionary interest, it is easy to 
understand why the lady was nervous about , 
the custody of the said Will and anxious to 
leave it in the custody of some ^person 
who might be in a better position to defend , 
himself, if the. forgery leaked out. In any 
event, there was no sufficient reason for 
the Will to have been made over to Amir 
Haidar for custody and there is a vein of 
improbability underlying his entire state- 
ment. 

In the mutation proceeding which took 
place auhseqaent to the death of Thaknrain 
Sukhraj Kuar the Will was produced by 
Amir Haidar, hut it is strange that when 
the adoption of the defendant took place 
and the Court of Wards in charge of the 
estate of Kanhaiya Ha.kbsh Singh, one of 
the reversionary heirs of Rawat Jageshwar 
Bakheh Singh, wanted to seethe Will and 
asked the lady to produce it, it was never 
stated that it had been offered to Amir Haidar 
for custody. 

Three days before the date on which the 
adoption cf the defendant was to have taken 
place, Mufammat Sahebdei, tl e mother of 
Ranhaisa Bakbsh Singh v^rote to the Special 
Manager of tre Court ot Wards and to the^ 
Deputy Commissioner of R.^e Bareli, stating 
that she had beard that Thaknrain Sukhraj 
Kuar was making preparations for the adop-' 
tion of a child belonging to another village 
on the Ibtb June 1913 ; that Kanhaiya Baktsh 
Singh was entitled to the estate on 
her death, and that the Court of Wards 
as his guardian should take steps to protect 
bis interests. The Deputy Commissioner 
of Rae Bareli directed the Spoecial Manager 
to make inquiries ; but before any deHtiite 
action could he taken, the adoption was 
completed. Thakurain Sukhraj Kuar was 
asked to produce the Will but she did not 
send it. On the 2-ith November 1913 
the Deputy Commissioner of Rre Bareli 
had an interview with Thakurain Sukhiaj 
Kaar. He told her to bring the Will and 
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ebe protnieed to pend it on Thursday the 
27th November 1913. On the 30th Novem- 
ber 1913 the Deputy Commiesioner wrote 
to the Special Manager that the lady had 
not sent the Will to him at Jagatpar on 
Thursday last, as she had promised, and 
that he badalready written to the Tah«ildar 
about it. On the 19th December 1913, a 
notice was sent to her, calling upon her 
to produce proof of her having been given 
permission by ber husband to make an 
adoption, but she took no action and did 
not send a copy of the Will or express her 
readiness to show the original. Neither at 
the interview she had with Mr, Faunthorpe, 
the Deputy Commissioner of Rae Bareli, 
nor at any subsequent period she ever said 
that the Will had been made over to Amir 
Haidar for custody. If there was a genuine 
Will of Jageshwar Bakhsh Singh in existence, 
there was no reason why the lady should 
have kept it back or refused to show it or 
send a copy of it either to the Special 
Manager of the Court of Wards or to the 
Deputy Commissioner, for her doing so. in 
case she satisBed the Court of Wards, would 
have strengthened her hands and closed the 
possibility of future litigation. Was there 
anything in the appearance of the document 
itself or in the alleged signature and writ 
ing of Jageshwar Bakhsh Singh, as borne 
on the Will, which could have betrayed that 
the Will was not genuine, is a question which 
naturally arises. If there was nothing suspici- 
ons about the document and no apprehension 
of the betrayal or exposure of the forgery 
by an early disclosure, the anxiety to make 
it appear that the document was left in 
the custody of one, who, being neither its 
scribe nor its attesting witness, could not 
in any case be made personally responsible 
for it, and to hold it back from the Court 
of Wards, though the Court of Wards 
repeatedly asked for it, is not without any 
meaning. 

Numerous documents bearing the signature 
or handwriting of Jageshwar Bakhsh 
Singh, must be in existence; but none of 
them has been produced on behslf of the 
defendant-respondent. Even the papers of 
the Jamoh estate, which in the ordinary 
course of business he must have written 
or signed when he was in charge of tlie 
management of the estate, have not been 
produced ; and beyond the statement of two 


servants, who are still io the employ of the 
defendant, and a person who was in the ^ 
service of the Jamoh estate on a very low j 
salary, no independent or reliable evidence of 
a direct charadter is forthcoming to prove 
the execution of the alleged Will or the , 
signature and handwriting it purports to \ 
bear. The statement of Amir Haidar, who 
professes to find some similitude between 
the signature of his father and the alleged 
attestation of his father which the Will 
purports to bear, is clearly insufficient. 
Apart from the point of dissimilarity above 
noted, the old grudge which Amir Haidar 
bears to the family of which the present 
pl>iiotiff and Kanbaiya Bakhsh Singh are 
the sole surviving male members, and 
the suspicious extent to which be has 
mixed himself up with the story about 
the custody of the Will in question, read 
with hie studied anxiety to appear impar- 
tial even to the extent of allowing a 
collusive decree for what be called a barred 
debt being passed against him, go materially 
to discredit his testimony. 

Amir Haidar states that he bad sent 
a copy of the Will to the Court of Wards, 
but the papers produced from the file of 
the Court of Wards leave no room for 
doubt that his statement on the point is 
incorrect, Tn fact the Court of Wards was 
not even told that the Will was in the 
custody of Amir Haidar or that a copy 
ooold be obtained from him. 

Raja Indra Bikram Singh, the Taluqdar 
of Itaonja, deposes that after the death of 
Jageshwar Bakhsh Singh, Thakurain Sukhraj. 
Knar came to his bouse after she bad 
adopted the defendant and stayed with 
him for ten or fifteen days. He states 
that she told him that she had adopted 
a boy in pursuance of a written authority 
given by her husband which was at her 
house and that she sent for it and showed 
it to him. He adds that the writing then 
shown to him had two or three signatares 
and that though to his belief one of the 
three, purporting to be that of Jageshwar 
Bakhsh Singh, was his, he could not 
positively say whether that was eo. The 
noticed at that time an attestation 
in Hindi by Lalta and another in Urdu by 
Hina Bahadur Lai. The alleged attesta- 
tion of Mujib Haidar did not probably 
then exist, for he says that he noticed 
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only two or three sigoatores, that is, of 
the persons named by him, and that out 
of the two Urdn signatnres, which the 
Will now bears, he noticed the one second 
from the top, namely, that of Bans 
Bahadur Lai. 

Thakar Mababir Singh (P, W. No. 1), 
the Tahsildar of Maharajganj, deposes that 
when the Deputy Commissioner of Rae 
Bareli directed him on the 6 th October 
1913 to get the Will from Thaknrain Snkhraj 
Knar, he asked her general agent to 
produce it and was told that the Tbaku* 
rain had gone to Itaunja and that the 
Will could not be bad until her return. 
He goes on to say that he told the 
general agent to go to Itaunja and get 
the Will, but he did not turn up and 
when questioned on two subsequent occasions 
made some excuse or another and did not 
produce it. If the Will was shown to 
Raja Indra Bikram Singh some time in 
October 1913, or thereafter, the story of 
Amir Haidar that the original Will had 
been made over to him for safe custody 
on the day be attested the deed of adop* 
tioD, that is, on the 4th July 1913 falls 
to the ground. 

The plaintifi has produced Raja Chandra 
Chur Singh, the Taluqdar of Chandrapur, 
to identify the handwriting and signature 
of Jageshwar Bakbsh Singh, who was 
related to him. The Raja says that 
Jageshwar Bakhsh Singh could read and 
write Hindi and used to write letters to 
him and that the signature and handwriting, 
purporting to be that of Jageshwar Bakhsh 
Singh on the alleged Will, did not resemble 
his signature and handwriting. Looking 
at the signature as borne by certain plaints 
filed by Jageshwar Bakhsh Singh on 
behalf of Mudammat Ganesh Kuar, the 
proprietor of the Jamoh estate, in 1S81 
(Exhibit'* 3d, 39, 40 and 41). he stated that 

the Bignatures borne by those plaints appear* 
ed to have been made by Jageshwar Bakhsh 
Singh. The signatures on those plaints do 
not, however, bear any similarity to the 
alleged signature and band writing of 
Jageshwar Bakhsh Singh on the Will. 
The letters “ 6 a”, “ 7 a” and “sa” in the 
signatures of Jageshwar Bakhsh Singh in 
the plaint of 1 & 8 I bear a marked dissimilarity 
to those letters as appearing in his alleged 


signature on the Will. The Will shows 
that it bad been written by a bold and 
firm hand, but neither the phyEioal ocndi> 
tioQ of Jageshwar Bakhsh Singh after he 
had sufTeredlfrom paralysis, nor the signatures 
made by him on the plaints of 1881 justify 
the belief that he was capable of cr 
acouetnmed to writing in that manner. 

The learned Subordinate Judge, referring 
to the evidence of Raja Chandra Cbur 
Singh, states that the Raja pointed nut 
various letters in the alleged signature of 
Jageshwar Bakhsh Singh on the Will to 
show the points of dissimilarity between 
that signature and the signatures borne 
by the plainte, and observes that be 
attempted to follow what the Raja said 
bub * on comparing the signatures as closely 
as possible”, be could not find “the least 
dissimilarity in the style and formation of 
the letters between the signatures the 
Raja said were really bis and that on 
the Will.” The dissimilarities are, how- 
ever, so patent and obvious to the naked 
eye, even without the aid of a magnifying 
glass or a photographic enlargement, that 
it seems surprising that the learned Sub- 
ordinate Judge was not able to discover 
them in spite of what be calls bis “close” 
examination. The Raja no doubt con- 
fesEsd that he was not infallible, but a 
confession of infallibility does not necessarily 
amount to an admission that he was 
wrong. It is true that since 1881 changes 
might have taken place in the style of 
the handwriting and signature of Jagesh- 
war Bakhsh Singh, but it was open to 
the defendant-reapondeot to have pro- 
duced documents or papers, bearing the 
signatures or handwriting of Jageshwar 
Bakhsh Singh of a date nearing 1907, 
and more particularly such papers, doou- 
ments or accounts as he might have 
written or signed in connection with hie 
own estate or the Jamoh estate, of which 
he was the manager, between the date 
on which he gnt an attack of paralysis 
and the date of his death. The latter if 
produced, would have been of material 
assistance in determining how far Jageshwar 
BakbE^h Singh had recovered, if h© 
after his attack of paralysis in February 
1907 to be able to shake nff completely 
the w 6 akne‘Js of his right hand or fingers 
and write the long Wiil now attributed tc> 
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him and sign it vvitboat shovviDg any traoes 
of a paralytic hand. 

The explanation offered (or the non* 
prpdnotioD of any snoh papers, on behalf of 
the defendaDt-respoodent, is that the qoes* 
tion of the physical capacity of Jageshwar 
Bakhsh Singh fo write or sign the Will was 
not brought home to him till a late stage 
of the case. He somehow chose to keep 
back bis witnesses relating to the ezeantion 
of the Will, till the fag-end of the trial, 
bnt produced his evidence as to the physical 
capacity of Jageshwar Bikbsh Singh much 
earlier. The genuineness of the Will having ' 
been denied, he bad little ezoase for not 
prodnaing papers or docaments containing 
the signatares or handwriting of Jageshwar 
Bikhsh Singh and bearing on his physical 

capacity, if he had any. 

In order to satisfy myself and dear up 
matters involved in doubt, I was inclined 
to allow the defendan'-'espondeot an oppor- 
tunity to produce such documents or papers 
of a period nearing the date of the alleged 
Will and to give him an opportunity of 
proving them, but my learned colleague was 
r.ot agreeable to that course for the reasons 
stated in his order of the 27th January 
1919. I do not refer to it in any spirit 
of cavil, for the views of my learned 
colleague are entity d to every consideration 
and respect. I only mention it, beoauce the 
decision has ex necessitate rei to be cor fined 
to the materials available, and on those 
materials, I regret it is rot possible for 
me to come to any other conclusion than 
that at which 1 have arrived. 

There is, moreover, internal ev denoe to 
suggest that (be Will was not in all pro- 
bability written in the lifetime of Jegesh- 
war Bakbsh Singh. The Will purports 
to confer on Tbakurain Sukhraj Kuar an 
absolute estate with power to adopt a boy 
cut of the family of Rawals and I'haburs 
and to make him her heir after her death. 
It further empowers the lady to dedicate 
some property for the expenses of a temple 
and authorizes her to transfer four Mahals 
iu Tahsil Patkapur, distridt Pjzabid, to 
her own brother, Thbkur Saltanat Bahadur 
Singh, in lieu of his services to the testator. 
The Will recites that the testator had 
already given thosb Mahals to Saltanat 
Bahadur Singh in lieu of his services to 
him that it was his intention to execute a 


deed in evidence thereof, and that if for ^ 
any reason he might not get an opportunity' 
to do so, that Tbakurain or anybody who 
inherits bis estate should transfer the said 
propsrty to him. if Jageshwar Bakbsh - 
Singh was after his attaok of paralysis 
sufficiently able to write out the Will ' 
and go to Babna to get it attested - 
by Mujib Haidar, there is no reason why 7 
he should not have in his lifetime formally 
exeonted documents setting apart some 
specific property for the expenses of the ^ 
temple and giving the four Mahals in 
question to Saltanat Bihadur Singh, or 
made an immediate bequest for those pur- 
poses in the Will in question. 

On the death of Jageshway Bakhsh Singh, • 
applications for mutation of names were 
made on behalf of Tbakurain Sakhra) 
Knar in respeot of the properties left ' 
by Jagesbwar Bakhsh Singh. In those 
applications, the lady was described as 
claiming the property by right of inheritance' 
(Exhibit 1 to 25). Some of (hose applica- 
tions were signed by Chhuttan Lai, her 
general agent, who professes to have 
been ignorant of the Will at the time when 
those applications «sere made. But it is 
significant that the apnlioations in regard 
tp the villages in the Fyzibid district were' 
signed by Saltanat Bahadur Singh himRslf 
as the general agent of the lady (Exhibits 
15 to 20). If there was a Will in existence 
when Jageebwar Bakhsh Singh died, it ia 

difficult to bfle^e that Saltanat Bahador 

• 

Singh could have beeu unaware of 
it, for he was the person to whom 

(he lady meet naturally have turned for 

enpport and gnidanoe and for information 
as to what her husband bad bequeathed, 
when she deputed him to go to Fyzabad 

and get mntation of names effected lu 

respect of the villager situated iu that 
district in her favour. He lived with Jagesh* 
war Bakhsh Singh in his lifetime and 
if it is trno, as Hardwar ^ingh and saveratl 
other witneseei suggest, that Jagesh* 
war Bakhsh Singh was telling the visitors 
who came to see him during bis illness or 
shortly before hi^ death that he had made 
a dispositioD in favour of his wife, is not 
likely that Saltanat Bahadur Singh could 
have been unaware of it or omitted to see 
the Will cr ask for his rights underit 
when he went to apply for the entry of 
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lier name P The idea of bringiag sacfa a 
Will into existence was apparently formed 
after the mutation of names bad already 
been effected in favour of the lady ; and 
an immediate or direct bequest in favour 
of the temple or Saltanat Bahadur Singh in the 
body of the Will would, therefore, have been 
out of place. The reference to the Will in the 
application for a succession certiBcate enh* 
sequently filed is of little value. 

The learned Subordinate Judge argues 
that no adequate motive had been shoovn 
for Saltanat Bahadur Singh and the other 
persons concerned to have helped the lady 
in concocting a Will ; but the desire to 
adopt where no permission has been given by 
the husband, is in itself a sufficient motive 
for concocting a document giving such 
an authority. In any event, the genuineness 
of the signature and handwriting of Jagesh* 
war Bakbsh Singh and his physi^^al capacity 
to write the W'ill in the manner suggest* 

. ed seem to me, in the circamstaDoes above 
set forth, to be open to doubt; and the 
subsequent oondnot of the lady in withhold- 
ing the Will from the Court of Wards 
in spite of repeated demands for its pro- 
dnoticn, and the subterfuge adopted to get 
the Will produced in the mutation proceed* 
if g by the band of a third person who 
was not directly coioerned with it, ocnfirns 
the suspicion. 

The learned Couneel for the defendant- 
respondent baa ptreruon^ly urged that the 
opinion of the trial Court ou the question 
of the value to be attached to the evidence 
recorded should not be lightly set aside, 
but, as their Lordships of the Privy Council 
have observed in Bombay Cotton Manu~ 

facturiuQ Company Motilal Shidol (l), the 

object of an appeal is to obtain a pro- 
nouncement from the Appellate Court both 
on law and facts and the discretion rf 
the Appellate Court in the consideration of 
evidence is by no means rdstnoled. A trial 
Judge is unquestionably in many instances 
in a better position to appraise the value 
of the cral evidence tendered before him; 
^and where the issue is simple and straight- 
forward, the findings of fact arrived at 
by him, are entitled to some weight. But 

(1> 2Q Ind Cas. 22Pj 39 B 386 at p 397; 2« M. L. 
J.693;17 M. L. T. 40t. (19J6» M. VV. N. 788; is L. 
W. fi2l; 17 Bom L. R 455; 21 C. L. J. 528: 19 C. W. 
N.6J7;42L A* HO IP. C.;. 


where, as in this case, the direct evidence 
bearing on the execution of the Will, con* 
sists of the statements of persons whose 
evidence is tainted, and there are oiroum- 
etances showing that the signature and 
handwriting of the alleged testator on the 
Will are not genuine and the trial Judge 
has omitted to note the patent points of 
dissimilarity and to attach due value to the 
evidence adduced in disproof of the 
signature borne by the Will, it is difficult to 
say that the Appellate Court would not be 
justified in looking into the evidence as a 
whole and coming to such conclusion as 
the materials placed before it and the 
circumstances proved might justify. 

The learned Subordinate Judge has found 
that the oral Will cr authority to adopt 
setup by the defendant has not been estab- 
lished. The reasons given by him for 
bolding that view have net been seriously 
controverted. If there was no authority to 
adopt, written or oral, the defendant- 
respondent has DO title. 

The appeal should, in my opinion, be 
therefore allowed and the claim of the 
plaintiff-appellant decreed for possession of 
the property in dispute so far as its existence 
is admitted in the lists appended to the 
written statement filed by the defendant* 
respondent, with mesne profits appertaining 
thereto, the amount whereof can, if necessary, 
he determined by the Court below hereafter 
in the manner provided by Order XX, role 
12, of the Cede of Civil Procedure. The 
plaintiff appellant should get his costs from 
the defendant-respondent throughout 

Damels, A. J. (7. — I regret that I am 
unable to concur in the conclusion at which 
ny leaned colleague has arrived. 

The sole question in dispute between the 
parties is one of fact : — Is the Will pro- 
pounded by the defendant the genuine Will 
of Thakur Jageehwar Bakhsh Singh ? 

Tbe Will purports to be a holograph 
Will written and signed by the testator 

with his own hand. The plaintiff. appellant 

adduced evidence tosbevv that tbe testator 
at the time when ihe Will purports to have 
been executed, was in such a stafe of 

phyfioal helplessness that he was inoapabla 
of writirg and even incapable of clear 
speech. That evidence having been found 
to be false, as it undoubtedly ip, he relies 
in tbe alternative in this Court oii the 
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plea that even on the evidence addaoed 
by the defendant the testator’s condition 
was euoh as to render the exeootion of 
the Will by him almost a physical ixnpoeai* 
bility. It is sugg^ested that the doonment 
was forged at the instance of the deceased’s 
widow with the assistance of her brother 
Saltanat Bahadur and with the connivance 
of one of the defendant’s witnesses, Amir 
Haider. 

The facts of the case are simple. The 
date of the Will is I5th July 1907. In 
February of that year the testator had a 
slight attack of paralysis from which, 
according to the respondent’s evidence, be 
bad completely recovered. He died in 
December of the same year from an injury 
supervening cn diabetes from which he 
had long been suffering. By the Will in 
dispute he made bis widow Musammat 
Sukbraj Kuar owner of his property, with 
power to adopt a son who should be heir 
after her death. He also made a small gift 
to Saltanat Bahadur. In pursuance of this 
Will Mvsammat Sukhraj ECuar in June 1913 
adopted the defendant^respondent Rawat 
Beni Bahadur alias Dwijdeo Bakbsh Singh. 
Musammat Sukhraj Kuar died in July 
1914. The defendant obtained mutation of 
names as owner of her estate in Decern* 
ber 1914. The plaintiff 61ed the present 
suit on 6th April 1915. The validity of the 
defendant’s adoption acd, therefore, his 
title to the estate rests on the authority 
tc adopt given to Musammat Sukhraj Knar 
by the Will. In the absence of such autho* 
rify the estate would descend in equal 
shares on Musammat Sukhraj Kuar’s death 
to two persons, the plaintiff^appellant 
Rawat Sheo Bahadur and one Kanbaiya 
Bakhsb who has not joined in the litiga* 
tion. 

In the 6r8t place, the Will in dispute is 
a perfectly natural Will. It is just snob 
a Will as the testator might have been 
expcoted to make. In its opening words 
the testator states that he has attained 
the ago of Hfty*6ve years without having 
any issue and be has now no hope of 
having any and be, therefore, makes his 
wife Thakurain Sukbraj Kuar bis heir and 
gives her the right to take possession of 
hin entire est^ite ss owner after his death 
and to 'adept a boy opt of her fsmily 
and to make himlher heir. “He,” that 


is, the adopted son, “will after the. death 
of Thakurain get the entire estate like a't 
natural eon.’* Then follows a direction to 
the testator’s wife to dedicate some pot* .r 
tion of the property for the support n£‘> at 
temple of Shivaji. Lastly, the testator * 
states his intention of ezeoutibg a deed, 
conferriog four mahah in the Fyzabad,: 
district on bis wife’s brother Tbakur ; 
Saltanat Bahadur and in case he should 
fail to do so, directs his widow or any 
person who might inherit the estate to 
transfer the said property to the intended 
donee. It appears that Saltanat Babf^dur 
bad been living in the house of the deceased 
and assisting him, and it is not suggested 
that there is anything improbable in the 
bequest made in bis favour. It has been 
urged that the testator would have been 
more likely to make a direct bequest instead 
of putting it into the form of an executory 
deviee, but the reason why it was put in 
this form is apparent on the face of the 
deed. The testator intended to execute a deed 
of gift inter viics which would take effect 
earlier tbao the Will. In case be should 
die, as actually happened, before carrying 
out bis intention, he leaves a direction to 
bis successor to carry it out. 

The Will is proved by the evidence of 
two attestirg witnesses, Lalta Prasad and 
Bans Bahadur, one of whom was in .the 
service of the deceased while the other was 
in the, service of the Jamoh estate, of which 
the deceased was manager. Both these 
witnesses have been believed by the learned 
Subordinate Judge. Tbeir evidence is fully 
disoaesed in bis judgment and, so far as 
their evidence alone is concerned, no reasoi? 
has been shown why we should reject 
witnesses whom the Judge who heard tbeir 
evidence has believed. They are supported 
by a third witness Ramdat, who was also 
in the service of the deceased and who, 
though not an attesting witness, deposes 
to having been present at the execution 
of the Will and its attestation by Lalta Prasad 
and Bans Bahadur. 

The Will also purports to bear the signatare 

of a third attesting witness Mujib Haidar 
Khan. This nan was a Taloqdar and a 
friend of the deceased. His family brigioally 
belonged to the same clan* of Thakura hut 
had been converted to Mubammadaniam, 

It appears from the evidence of lOnkur 
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(D. W, No. 27), a ziladar in the Eervioe of 
Majib Haidar at the time, that the deoeased 
went over to Alnjib Haidar’s plaoe on an 
elephant bringing the Will with him and 
asked Majib Haider to attest it and the latter 
did so in the witness’s presenoe. The witness 
verifies Majib Haidar’s signature. Majib 
Haidar is dead. His son Thaknr Amir 
Haidar, the present Talaqdar, was oalled by 
the defendant and states that the signatare 
appears to be that of his father. In the 
mutation proceedings he nas more positive 
and said that the signatare was his father’s. 
In re examination he gave as his reason 
for the more cautions statement he made 
in this Court that not having actually seen 
his father sign be could not definitely 
swear that tbe signature was his. The 
plaintiff attempted to show that tbe 
signature was a forgery. He produced 
a witness named Sheo Darsban Lai, 
who was also in Mu jib Haidar’s service, 
and who deposed that after tbe testator’s 
death Saltanat Bahadur and the attesting 
witness Lalta Prasad came to his master 
with tbe Will and asked him to attest it. 
The Will at that time did not bear the 
signatare of any attesting witness at all. 
Majib Haidar excused himself from attesting 
tbe Will on the ground that he was ill and 
that it would be inconvenient for 
him to have to attend the Court to 
verify his attestation. Neither tbe witness 
nor Mujib Haidar made any objection on 
the ground that the latter was being asked 
to commit a crime. The falsehood of the 
story is apparent on the face of it. Sheo 
Darsban Lai admits that his master was 
an honest and self-respecting Talaqdar. Is 
it likely that the brother-in-law of the 
deoeased would have ventured to approach 
him openly in the presence of the servant 
with a suggestion that he should commit 
forgery ? Ig it likely that the man of a 
oharacter which Mujib Haidar is reported 
to^ have borne would have shown no sur- 
prise at tbe suggestion but merely excused 
himself on the ground of illness ? Tbe 
witness by his own account never mentioned 
the incident to Mujib Haidar’s son until 
the latter had verified his father’s signature 
in the mutation proceedings 6 years later. 
He did not even mention it at the time 
of the adoption, though the validity of the 
adoption depended entirely on tbe Will and 


though bjth be and Amir Haidar were 
present on that occasion. He never men- 
tioned it at all to the reversioners whose 
interests were affected. 

In addition to the evidence discussed 
above there are some witnesses, in particular 
Jageahwar Panda and Nageshwar 
Bakhsh, who depose to the testator shortly 
before his death having admitted to them 
that he had made a Will in favour of his 
wife. Nageshwar Bakhsh Singh is an 
important witness. He was on visiting terms 
with the deceased and is a member of tbe 
District Board and a darbari. He visited 
him on two occasions, once shortly after 
the attack of paralysis and again in 
August or September 1917. On the former 
occasion he mentioned to the witness his 
intention of settling all his property nn 
his wife. On the second occasion be told 
him that he had done what he proposed 
namely, had executed a Will in his wife’s 
favour. The only suggestion made with 
reference to this witness is based on the 
fact that he is acquainted with Mnnsbi 
Ondh Bihari Lai the guardian of the 
defendant. On this slender foundation it is 
suggested that the defendant had suborned 
him to give false evidence. The suggestion 
is absurd. Munshi Oadh Bihari Lai is not 
a relative of the defendant or an interested 
party. He is a retired Tahsildar who 
undertook tbe office of guardian at the re* 
quest of tbe District Judge. 

The theory propounded by the plaintiff 
IS this. Tbe existence of the Will and its 
date, were mentioned in Musammat Sukhraj 
Kuar’s application for a succession oerti- 
fioate to realise the debts due to her hug. 
band which was presented to the Court 
on the 10th August 1908. It has. therefore, 
-I admitted that the Will, except for 
Mujib Haidar 8 signature which is disputed 
must have been in existence on that date! 
Inasmuch however, as tbe Will had not been 
mentioned in Musatnmat Sukhraj Kuar’s 
application for mutation of names, it ia 
suggested that Uugammat Sukhraj Knar 
and Saltanat Bahadur (both of whom are 
now dead and cannot, therefore, come for- 

ward the -suggestion) conspired to 

have the Will forged between June and 
August 1908 and, thinking that it would 
strengthen their ease to have it attested 
by a person of position, subseijuautly got 
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Thaknr Amir Haidar to forge hie father’s 
sigoatore as ati additional atteetiog witness. 

This, aooordiog to the theory put for sard, 
maet have been after Majib Haidar’s death, 
which oooarred in 1912. 

No doubt, as the appellant has urged, it 
is not necessary for him to show how the 
forgery, if there was a forgery, was com- 
mitted. It is sufficient if he can induce 
the Court to hold that the execution of 
the Will is nob proved. At the same time, 
where there is deSnite evidence, probable 
in Itself and accepted by the trial Judge, 
which directly proven the execution of 
the AVill, an Appellate Court ought not 
to reject that evidence unless it dnds strong 
ground for suspecting that a forgery has 
in fact been committed. 

The obvious objection to this theory is 
the absenoa of motive as well as the 
absence of substantial foundation for these 
serious allegations against persons of the 
social standing of the Thakurain and her 
brother and of Amir Haidar. What motive 
had Tbakuran Sukhraj Kaar? She was 
entitled to succeed to her husband’d estate 
under Hindu Liw. The Will gave her vary 
little more. It has been suggested that 
the Will gave her an absolute estate and 
the well-known rulings which bold that the 
word **7MaZt/e’‘ is ordinarily to be construed 
as conferring such an estate have been 
referred to. Whether that is so or not, the 
terms of the Will leave no doubt of the 
testator’s intention that if she adopted a 
son, as she was desired to do, that son 
was to inherit absolutely on her death. 
Certainly, the difference, if there is any, 
between the estate which she took 
the Will and the estate which she would 
have taken otherwise, cannot with any 
reasonable probability be pat forward as a 
ground for her to connive at forgery, ibe 
other motive suggested is that she wanted 
to have power to adopt a son and to keep 
the estate from going to the reversioners 
after her death. This is a possible motive, 
but the desire tor an adopted son who 
ahould continue the family and who oonld 
confer spiritnal benefit on the testator is 
much more natural as an explanation of 
the making of the Will by Thakur Jagesh- 
war Bakhsh than as a reason why his 
widow should have forged it after his 
death. If she was so anxious to adopt a 
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son that she forged a Will in order to 
do so, it seems strange that she should 
have waited for another five years before .put- 
ting her desire ioto practice. It is not suggest- 
ed that up to the time the Will is supposed to 
have been forged there was any enipity 
between Musammai Sukfaraj Kuar and the 
reversioners or any reason why she should 
stoop to crime in oi^er to injure them. 

As regards Saltauat Bihadur, even the 
plaintiff found som^ difficulty in arguing 
that the gift to him was of sufficient 
value to furnish an adequate motive for 
the conduct imputed to him. The appel- 
lant’s argnmeut as. to the manner in which 
the gift WAS made has already been 
discussed ; apart from this, it had to bo 
conceded that the gift was in itself one 
which the testator might natnrally have 
made. As regards the part attributed tc 
Amir Hiidar, he or his father andoubtedly 
had litigation, not, it is true, with the 
present plaintiff, bat with Sheo Ritao 
Singh, the father of Kanhaiya Bakhsh, the 
other possible reversioner. It is, hiveveri 
a large order to assums that on this 
aooiunt a man of his position would bo 
willing to run the risk of forging his 
father’s signature to a Will purporting to 
have been made five or six years earlier. 
The only tangible grounds for the sugges- 
tion are that the plaintiff has produced 
one document in which Mujib Haidar 
signed as Syed Mujib Haidar instead of, 
as in the Will. Mujib Haidar Khan and 
a statement of the Raja of Itaunja and 
his kirinda Bansi Dhar. As regards t^he 
signature, Amir Haidar has deposed^ that 

his father sometimes used the word ^ &yea 

and sometimes not. There is nothing im 
probable in this. Many people do not 
always sign their name in precisely toe 

same way. Certainly if Amir 
suggested, had anything to do with forg- 
ing bis father’s name he would not w 
likely to have adopted a form of signature 
which his father himself might not h 
used. It is also said that the figoatare 

on the paper produced by the 

„ 3 t quite so firmly written as thatjo 

the Will but no importance can be , 

to this as the former sigaature f 

some foar years ilnja 

Will. The evidence of the 1 : 441 - 
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that it is almost supeifluoas to notioe 
it. He says that after Jageshwar Bakbsh’a 
death Thakarain Sakhraj Kaar oame to 
see him with Dwijdeo Bakhsh Singh, 
whom she said she had adopted. He 
asked to see the Will and she sent for 
it and showed it to him. The witness 
was shown the Will and deposed that to 
the best of his belief the signature pur* 
porting to be that of the testator, whom 
he oalU his mamun (maternal unole), was 
genuine. He then said that there were 
two or three other signatures, i.e,, sig* 
natures of witnesses, on the Will, and that 
as far as he remembered there were only 
three signatures and not a fourth. The 
witnesses’ evidence is in favour of the 
genuineness of the Will and his reoolleo* 
tion as to tbe number of signatures of 
attesting witneFses is much too indehnite 
for any weight to be attached to it. Tbe 
Baja is very vague as to time. He thinks 
that the testator died in IVlI or 1912, 
whereas in fact be died in 190 7. He 
states in one place that tbe Rani came 
to see him within a year of her bosband’a 
death and in another that she came 
about three years ago. It is, therefore, 
impossible to be certain which of these 
inconsistent dates is correct. He speaks, 
it is true, of an adoption having been 
already made, hat the Thakarain might 
have made use of the expression of this 
sort although the actual adoption ceremony 
had not been performed. The story told 
by Bansi Dbar is far more deBnite but 
it is unfortunately absolutely devoid of 
truth. This man is a servant of the 
Raja. He deposes that after Thakarain 
Sakhraj Kuar made over tbe Will to bis 
master the latter sent it to him for 
castody and that be retained it for two 
or three days and then retarned it to 
the Raja to be given back to tbe 
Thakarain jast as she was aboat to leave. 
He admits that he cannot read a single 
word of tbe character in which tbe Will 
is written and that he did nH have tbe 
names of the witnesses read out to him, 
yet he woald have us believe that be 
noticed the Will so carefully as to be able 
to swear positively that tbe aignatare n{ 
Majib Haidar was not upon it. His 
statement that the Will remained in his 
possession for two or three days is directly 
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contradicted by the Raja himself, who 
says that after looking at tbe Will' he 
handed it back direct to the servant of 
Thakarain Sakhraj Koar. 

Amir Haidar has deposed that . the 
Thakarain made the Will over to him 
for safe castody after the adoption. An 
attack has been made on this evidence on 
the ground that if it were in his posses- 
sion, the Thakarain ooald not have shown 
it to the Raja. As we have seen, tbe Raja’s 
memory as to when tbe visit took place is 
extremely hazy, bat even if it was after 
the adoption was completed there is no- 
thing improbable in her having got the 
Will from him temporarily. Tbe Will oer- 
tainly was made over to Amir Haidar as 
it was he who filed it in tbe mutation pro- 
ceedings. Amir Haidar was not cross-ex- 
amined on tbe sabject, as he should have 
been if it was intended to make a point of 
this discrepancy, Amir Haidar bad recently 
some litigation with tbe defendant resalt- 
iog in a decree being passed against him, 
and it was suggested before as that this 
has produced somewhat strained relations 
between the two. Amir Haidar in his 
evidence volnnteered tbe statement that 
this litigation was collusive and that though 
be really owed tbe money saed for, he might 
have pleaded limitation bat that the defend- 
ant filed tbe suit lest it should be alleged 
that the defendant had remitted the debt 
from improper motives. However the 
matter may really stand, tbe witness would 
never have dared to make this admission 
if be had really been a party with the 
defendant to conspire to forge his father’s 
sigoatare to tbe Will. He woald have been 
desperately aoxioas to deny any sort of col- 
lusion between them. 

The only sabstantial groand of attack on 
the Will is that based on medical grounds. 
As the learned Subordinate Judge remarks, 
DO skilled medical evidence was called at 
the trial at all. The defendant called Jag 
Prasad, the Vaid who ordinarily attended 
on the deceased. Tne plalutitf called a man 
named Aalia Bakhsh, wuo professed to have 
attended on the deceased as a Vaid, of 
whom the Subordinate Judge remarks that 
he was either an impostor set up by the 
plaintilf to pose as a physician or a quack of 
a most dangerous type. Personally, after 
reading his evidence, I have no hesitatioij 
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in adopting the former alternative and this 
BeecDS to be the view of the learned Sabor- 
dinate Jadge himself, for he adds, *‘I cannot 
for a moment believe that he attended on 
Jageshwar Bal^hsh daring hie last illness.’* 

The appellant’s Coansel has placed in 
the forefront of his argument extracts from 
certain medical books, each as Oiler’s Prin> 
oiples and Practice of Medicine, to the effect 
that in an attack of paralysis in which one 
side of the body is affected, as is said to 
have been the case here, the hand is the last 
member to recover, bis object being to show 
that in view of the admitted fact that the 
deceased bad a slight attack of paralysis 
affecting the right side of his body, it was 
impossible that be ehonld have been able to 
write the Will with bis own hand. If this 
case was to be pat forward, it woald have 
been far more satisfactory to have a medical 
man in the witness-box to whom these ex* 
tracts o^ald have been put and who might 
have been examined with reference to the 
symptoms deposed to by the witnesses. I 
strongly deprecate the decision of a case 
on isoUted extracts from technical books, 
and in this view I am fortitied bythe observa* 
tions of their Lordships of the Privy Council 
in Sajid Ali v. Ibad Ali^ (2‘. At page 
14 their Lordships say: **That speculative 
theory, for it is nothing else, illustrates the 
danger of deriving inferences of fact from 
medical books and judicial dicta^ instead 
of depending on the facts established by 
the evidence in the case.” 

Here the evidence in the case proves that 
the attack was a slight attack and that 
the deoea^jed completely recovered from it 
within two months and was able to do 
all hii ordinary work. That such complete 
rooovery is possible even in a case of hemi- 
plegia is attested even by the text book relied 
on by the plaintiff. Seeing that the deceased 
was manager of a large estate, ability to do 
all his ordinary work necessarily implies 
ability to write. Much stress has been 
laid on two isolated observations made one 
by Nagesbwar Bakhsh Singh (D, W ^o. 19) 
and the other by Ramdat (D. W, No. 23). 
The latter says that affcsr his illness the 
deceased could not hold bis pen with the 
same firm grip as before. This, however, is 

(2) 23 C. 1 C.); 22 1. A. 171; C Sar. I*. C. J. 

(J27; 12 Itul. Dec. («. e.) 1. 


a witness who deposes to actually seeing the 
Will executed in his presence and as this was 
the only time when be saw the deceased 
write between the attack and his death; the 
remark can hardly be treated as inconsistent 
with the defendant’s case. The other state- 
ment relied on is that of Nageswar Bakhsh 
Singh that on the last occasion when he 
saw the deceased the latter was assisted 
by a servant to walk. This might be doe 
to many causes and the witness has stated 
apecifioally that be did not notice anything 
in the limbs of the deceased from which the 
effect of paralysis could be inferred. 

After the defendant’s case was closed, 
the plaintiff produced evidence (printed 
from page 27 of his paper-book), the general 
effect of which is that the deceased, was 
in a perfectly helpless condition, unable to 
move, hardly able to speak and requiring 
to be spoken to more than once before he 
oonld understand what was said to him. 
According to Baldeo Singh at the time when 
the Will is said to have been executed be 
was incapable of lifting his arm or his 
leg. Aulia Bakhsb is still more definite 
and says that he could neither move bis 
arm or leg nor hold a pen. The learned 
Subordinate Judge has called attention to 
the fact that this case was not foreshadowed 
by the plaintiff till a very late stage of 
the trial. This portion of the judgment 
has been very severely attacked, but there 
is at least soma ground for the learned 
Subordinate Judge’s criticism. The learned 
Subordinate Judge never intended to suggest 
that the burden of proof on this issue was 
on the appellant. He has clearly stated 
that it was for the defendant to show that 
the Will was voluntarily executed by the 
testator who was of sound disposing mind. 
All that the Subordinate Judge points out 
is that it was incumbent on the defendant 
definitely to allege in his replication any 
fact on which he intended to rely which 
would make the execution of the Will pro- 
pounded a physical impossibility. This re- 
quirement is laid down in Order VII, rule 
2, Civil Procedure Code. Suppose, for in- 
stance, bis case was that the testator was 
dead on the date on which the Will is 
said to have baeu executed, no one would 
contend that it was not necessary for him 
to allege this fact in bis plaint or in hts 
replication. In this case all that the pload- 
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iDgs oontain ira? a general denial of ezesa- 
tiDQ wliio'i wonll merely require the de- 
fendant to establish a printn facie ease. 
E7dn when the earlier witnesses of the 
respondent were ezamined, there wii no 
eross ez^oaination as to the physical oon- 
ditton of the deoeased, thongh these wit- 
nesses ineladed Jag Prasad Vaid (D. W, 
No. 9), the regnlar medioal attendant of 
the deceased. At this point there was an 
interval of three months in the hearing of 
the ease owing possibly to the Sabordinate 
Jndge’s transfer and it was not until July 
1916 that any serioa? intention to ohallenge 
the testator’s physical capacity to ezeonte 
the Will was disclosed. The appellant 
replies to this that be had not seen the 
Will and did not know that it purported 
to be in the testator's own hand. The Will 
had been filed in the matation proceed- 
ings ooQseqnent on Sckhraj Kaar’s death, 
the adverse order in which was the im- 
mediate occasion for the present snit, and 
though it is true that neither the appel- 
lant nor his Pleader was in Ooart on the 
date on which the Will was filed, it seems 
highly nnlikely that he should have 
lannobed a snit of this importance without 
having taken some opportunity of seeing 
it or ascertaining its natnre and contents. 
Moreover, some of the evidence which the 
plaintiff pat forward in rebnttal was incon- 
sistent not only with the testator having 
been capable of writing the Will hut even 
with his capacity to ozeoafce it. The ques- 
tion is, however, not of primary importance, 
as whenever it first occurred to the plaint* 
iff to put forward this evidence the evidence 
itself is almost certainly false. The learned 
Subordinate Judge has given reasons for 
refusing to accept this evidence and it is 
snffioient for me to say that I am satisfied 
that practically the whole of it is false. 
One of the witnesses, as the learned Sub- 
ordinate Judge has pointed out, is a man 
who had never previously in his life been 
to Panhanna until the occasion on which 
he so conveniently went, so that he might 
be able to assist the plaintiff with his evi- 
dence in this case. 

On the evidence, the testator’s capacity to 
write and ezeonte the Will is fully establish- 
ed. The plaintiff has pat forward three 
plaints signed by the testator as agent of 

jonie one else in the year 1831 and though 

28 


it is admitted that there is a general 
resemblancs betwesn these signatures and 
thoie on the Will, it is suggested that 
there are differenoes sufficient to throw 
doubt on the latter. The differaocas are 
not, io my opinion, snfficient to support 
ths argument, and considering the interval 
of time betwesn two signataraa which are 
to be comoared it would, io my opinion, 
bs highly dangerous for this Court to take 
OQ itself to throw donbts on the gennine- 
nese of the Will on such flimsy grounds. 

The other points which bava bean dwelt 
on at great length by the learned Counsel 
for the appellant may be very briefly 
disposed of. It is suggested that if the 
testator took the tronble to obtain Mujib 
Haidar’s signature on the Will he would 
also have taken the tronble to get it 
registered. 

This sort of argnment leads nowhere. 
It would be highly desirable that all 
testators should register their Wills, but 
as a matter of practice we know that a 
large nnmbar of them omit this desirable 
preoantion even though they may in many 
oases have taken other precautions to 
prevent the Will being disputed. Then it 
is said that it onght to have been 
mentioned in the matation proceedings. 
Why? The Thaknrain was able to obtain 
matation of names on her title as widow; 
however mnah she might have put forward' 
the Will, she could have got nothing more. 
The entry in the khswat was made on 
the basis of '‘inheritance” as opposed to 
transfer;” the entry would be the same 
whether she took uoder the Will or ab 
intestate. In her application for succession 
oertifioata she did mention the Will, possibly 
nnder the advice of the Pleader whom she 
emoloyed. The argument is now changed 
to why did she not prodnoe it.” The answer 
is obviona. There was no necessity for her to 
do 80 . The applioatioo was unopposed and the 
Court did not reciuird the production of 
the Will before issuing the oerfcitioate. 
The terms in which her titls to make the 
application are ezpressed are worth quoting: 

Petitioner is the deceased’s widow and 
according to Hindu Law she is the legal 
heir of the deceased, who executed a VViU 
in her favour on lOth July 1907, oorres- 
ponding to Asarh Sudi 5tb, 13U, Fasli.” 
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As in the oase of the mutation prooeed- 
logs she evidently regarded her title as 
widow of a separated Hindu as snffioient 
to enable her to get the oertihoatet but by 
way of making the matter oomnlete ehe 
mentions that there is also a Will in her 
favour. When Tbakurain Sukhraj Kuar 
oootemplated adopting a son under the 
power conferred by the WiII« the estate of 
KanbaiyaBakbshfOne of the reversioners, was 
under tbe superintendenoe of the Court of 
Wards and Kanbaiya Bakhsh*e mother moved 
the Court of Wards to try to get hold of the 
Will to see whether tbe adoption was 
authorised. Tbe Deputy Commissioner 
made several attempts to get Tbakurain 
Sukbraj Kuar to produce tbe Will but she 
put him off with excuses and did not do 
so. This is put forward as a further 
ground of suspioion, though it is difficult 
to see what force there can be in it when, 
according to the appellant’s own case, tbe 
Will had been in existence for some six 
years. Musammat Sukbraj Knar’s oonduct 
is easily understandable. Kustios, even of 
the social status of tbe Tbakurain, are 
proverbially ^uspioions and knowing that 
the Deputy Commissioner’s action had been 
prompted by a party interested in disputing 
tbe adoption, it was not unnatural that 
sbe ebould stick closely to tbe Will and 
refuse to be drawn into letting tbe other 
side get possession of it or even present 
them with a copy of it until she was 
obliged to do so. 

For the reasons given above, I would 
dismiss tbe appeal with costs. 

Appeal dismissed. 
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Acl'XlX of 1908), Sch. I, Art. 47 — Trade-mark, infringe-’ 
meat of — Injunction, suit for — Delag, effect o/— * 
Damages, suit for — Limitation. 

The period of limitation applicable to a suit for' 
damages for infringing a trade-name or a trade-mark' 
trade-name or mark being an exclusive privilege — . 
is contained in Article 40 of Schedule I to the 
Limitation Act. [p. 435, col. 1.] 

In a suit for an injunction to restrain the defend-* 
ant from using a trade-name and from infringing 
the plaintiff’s trade-mark, it appeared that the- 
plaintiff had taken no action beyond sending a notice 
to the defendant and that he had stcod by for five 
years before coming forward with a suit: 

Held, that, in the circumstances, the plaintiff was' 
not entitled to the injunction, vide section 53 {h) of 
the Specific Relief Act. [p. 436, col. ).] 

Appeal from tbe order of tbe District; 
Judge, Lahore, dated the 12tb Jane 1915. < 
Mr. ObeduUa, for the Appellant. ; 

Dr. Gokal Ghand Narang and Mr. Madan 
Oopal, for the RespmdeDts. 

JUDGMENT, — The plaintiff founded a 
business of cigarette makers at Aden in 
1901, His brother G. G. Varoados (defend*; 
ant No. 2) joined him as a partner in 1906, 
but left tbe partnership in 1908, and io: 
1909 started a business in Lahore under the 
name of G. G. Varcadcs and Co. or Varoados* 
and Co. He carried this on at first in 
partnership with D. A. Bragan^a, and from 
1911 in partnership with defendant No. 1. 

Tbe plaintiff sues (a) for an injanotiou/ 
to restrain defendants from using tbe name 
G. G. Varoados and Co. or Varoados and: 
Co., which be alleges to be his own trade* 
name, and from infringing his trade mark, 
ib) for an order for tbe deliverly to him 
of tbe cigarettes, labels, etc., in tbe defend*! 
ants’ possession, and (c) for damages or; 
an account of tbe profits. 

The first Court dismissed the suit, holding 
that tbe claim for damages or an account 
of the profits was barred under Article 40 
of tbe 1st Schedule to the Limitation Act, 
and that nnder section 56 (^) of tbe< 
Specific Relief Act tbe plaintiff was not* 
entitled to an iujanotioD as he bad acquiesced* 
in the defendants carrying on the business 
in Lahore. ^ 

Oo appeal tbe District Judge agreed 
with the finding of tbe first Court ioi 
regard to the claim for an injanotion, but* 
with regard to the claim for damages held 
that though Article 40 applied, the claim was ' 
within time, as a fresh cause of aotionj 
arose de die in diem so long as the infringe* ■ 
ment of tbe trade*mark continued, ; 
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tber^ore, remanded the oase under Order XLT 
rule 23, Civil Prooedure Code. * 

The plaintiff has preferred a seoond appeal 
to this Court. 

It is argued on his behalf that the olaim 
for damages 19 governed by Article 115 or 
Artiole 120; and that, therefore, the period 
tor which damages can be claimed is sis 
years. We do not agree with the conten- 
tion. The right to a trade-name or a 
trade mark is an eiclusive privilege, and a 
smt for damages for infringing the 
privilege clearly falls under Article 40. 

The only other question involved in the 
appeal is whether there has been acquiescence 
on the plaintiff’s part disentitling him to 
an injunction under section 66 (h) of the 
opeoino Relief Act. 

f known 
since 1909 of the existence of the defend- 
ants basiness m Lahore. He took no 

beyond sending a notice 

No. 2 on the 

24th March 1^9 and issuing a cantion to 
enstomers D. W. No. 1). He has stood by and 
allowed defendant No. 1 to invest considerable 
sums of money in the hosiness, and it was 
only in Jane 1914, when the basiness had be- 

pn to show signs of prosperity, that he came 
forward with the present suit. The lower 
Lonrts era clearly right in holding that 

oircamstances, not 
entitled to an injunction. 

The appeal is dismissed with costs. 


4? 3 


profits, whether cognizable by Small Cause Oourt^^ 
Appeal, second, -tether lies^Civil Procedure Coda 
CAct F of 1903 J, O. VI, r. 17^Amendment of plaint, 
when can be allowed^ 

The plaintiflP brought a suit for the recorery of 
Rs. 40 advauced by him for the purposes of a 
partnership business which had since ceased to 
exist and also for Rs. 9 as appoximate prodts arising 
out of the dealings with the money put into the 

business. The lower Appellate Court dismissed the’ 

suit, holding that xt was not maintainable. The 

gaintifl then preferred a second appeal to tho 
alga Court: 

fleid (l) that no second appeal lay, as the value of 
the suit was under Rs. 500 and the suit, not being one 
for the balance of partnership accounts, did not 

of suits given in clause. 

i ^ Schedule II of the Provincial 

Snaall Cause Courts Act; [p. 436, col. 2.] 

to amend the plaint, to the effect 
that the plaintiff might be given a decree for such 
sum as might be found due to him after taking 

wn„T /- ^ amLdmenf 

Z" ait [p. nature of 


Appeal di$mi$$ed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 2235 

OF 1916. 

JMuary 30, 1919. 

WA Beachcroft. 

NABAIN PKOdAD MaITY— Plaintipv— 

Appellant 

RAMBSWAR ADYa and others— Dkpend- 

« . . , „ — Bbspondents. 

Prouinciai Small Cause Courts Act flZ oflfifiTJ 

Si' -iits. 


Appeal against the decree of the Sub- 
Judge, Midnapur, dated the 23rd May 

"1 7.1 ‘ Mnnaif, Contai, 

dated the 17th December 1914. 

FACTS appear from the judgment. 

Babu Jyotish Ohandra Hazra, for the Re- 

spondents, raised a preliminary objection that 

nnder section 102 of the Code of Civil 
Procedure tho appeal was incompetent, 
because the suit as framed was of the 
nature cognizable by a Court of Small 

?haTBs:^500.‘*^ 

Baba Saroda Oharan Matty, for the Ap- 
pellant, oontended that the suit was not 
for reoovery of money bat for recovery of 
a balance of partnership accounts which 
had not been struck by the parties to 
the salt or t^heir apnts. It was, therefore, 
a salt which would fall within the descrip- 

aT olaaso (c) of 

Artiole 29 of the Seoond Hohedule of the 
Provincial Small Cause Courts Act. and 
therefore, section 102 of the Civil Pro’ 
Mdure Code would not apply and hence 
the aeooDd appeal was competent 

The learned Subordinate Judge was wrong 
in holding that the suit was barred bv 
the provisions of section 266 of the Con- 
tract Act and that the proper form of 
the suit should be one for accounts be- 
cause the partnership basiness came 'to an 
end before the institution of the suit, and 
also the amount claimed in the suit wag 
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settled by a panchatt and admitted by 
tbe defendant to be due to the plaintiff. 

If it be held that tbe snit was not 
maintainable in its present form, then 
the plaintiff might be allowed to amend 
the plaint to the effect that a deoree 
might be passed in his favour for sooh 
amonnt as would be found dne to 
him after taking aooount. 

tiabn Jyotish Chandra Hazra, for tbe 
Hespondents. — Onoe partnership is admitted, 
no suit for refund of money is maintain- 
able. The plaintiff's only remedy was to 
bring a suit for aooonnts. The amend- 
ment prayed for should not be allowed 
because it would introduoe a new ease 
and the application for amendment has 
been made at a very late stage of tbe case. 

JUDGMENT. — This appeal is by the 
plaintiff. His ease was that he carried on 
a partnership business with the two defend- 
ants and that in the course of that 
partnership business he advanced Rg. 40 
lor tbe purposes of the business. The 
business subsequently came to an end. 
"When tbe plaintiff demanded bis money 
from tbe defendants they refused to give 
it. Then a panchait was held, accounts 
were gone into, and tbe defendants admit- 
ted their liability, though the plaint does 
not state to what sum tbe liability was 
admitted. The plaint, however, stated that 
there must have been some profits arising 
out of tbe dealing in tbe money pot into 
the business but that tbe plaintiff did 
not know what profits exactly there were 
and that roughly speaking they would 
come to Hs. 9. Tbe Muusif decreed the 
suit. When tbe matter went on appeal 
belore the Subordinate Judge, tbe learned 
Judge held that the suit was not main- 
tainable, referring to section 265 of tbe 
Contract Act, and also on tbe ground that 
as there might have been either loss or 
gain in the course of partneitihip business 
the proper form of tbe suit was one for 
accounts. It is now argued that section 
26o of the Contract Act has no applica- 
tion because the allegation in the plaint 
was that the business bad already ceased 
to exist and that the suit simply was to 
recover something which was due after 
the accounts had been settled at tbe 
panchait. Then tbe learned Pleader is met 
with this didlculty that if the suit is one 


for a sum of money, then by reason of- 
the provisions of section 102 of tbe Code 
of Civil Procedure there will be no second 
appeal because tbe suit is one of tbe 
nature cognizable by Courts of Small Causes 
and tbe amount is nnder Rs. 500, There 
wonld only be a second appeal if the suit 
came within tbe description of snits given 
in Article 29 of the Second Schedule of 
the Provincial Small Canse Courts Act, 
18^7. It is argued on behalf of the appel- 
lant that the suit comes within the des- 
cription given in clause (c) of that Article 
for a balance of partnership account and 
as no balance has bsen struck by the 
parties or their agents, tbe exception in 
clause (c) will not apply and, therefore, the 
suit will be one excluded from the cogniz- 
ance of Small Canse Courts. Here it is 
not alleged in the plaint that any definite 
sum was due, also the claim in respect 
of the profits was an approximate sum. 
Now, looking at the plaint it cannot, in 
my opinion, be said to be one for the 
balance of the partnership acoonnis. That 
can be seen if one looks at the date given 
of the oause of aotion. Tbe dates given 
are those of the advance of money and 
of tbe closing of tbe business. So it comes 
to this that tbe suit is not one which is 
included in tbe provisions of Article 29 
and, therefore, prima faciet there will be 
no second appeal. Faced with this difficulty, 
tbe learned Pleader for the appellant now 
a&ki that he should be allowed to amend 
the plaint in such a form as to be a suit 
for accounts. He asks that he may be 
allowed to amend tbe plaint to this effect 
that accounts may be taken and if any 
amount is found due to tbe plaiutiff, he 
may be given a deoree for that amount. 

It seems to me that it is now too late 
to allow that in this suit. It will be 
altering the nature of the suit entirely and 
in a suit for such a petty sum as this, 

1 do not think that any exception should 
be made to the general principle that 
amendment should not be allowed where it 
involves the entire alteration of tbe nature 
of the suit. 

The appeal is dismissed with c osis. 

Appeal diimUeed, 
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RAM DITAL V, MOHAMMAD RAJD SHAH. 

PONJAB CHIEF OOUaT. 

Sboosd OiYiCi Appeal No. 1225 of 1915. 

July 22. 19;8. 

Present: — Mr. Jastioe Soott-Smith and Mr, 

Justice Martineau. 

BAM DIYAL — Dsf-indant — Appellint 

versus 

MOHAMMAD RAJU SHAH and others— 

Plaintiffs — Rbsposdents. 

Civil Procedure Code T of 19DS^, 0. I, r, 8 — 
llepreierkUitive suit ^Permission obtfiined in trial Court 
Appeal— Permission from Appellate Courtf tvhether 
necessary. 

Once the permission of the Court is obtained to 
tho bringing of a suit in a representative capacity 
under Order I, rule 8 of the Civil Procedure Code, 
there is no necessity to get any further permission 
in the Court of Appeal, [p. 43S, col, 2.3 

Sdoond appeal from the decree of the Dis* 
triot Jadgre, Maltan, dated the loth March 
1915. 

Meeerfl. Hargopal and Jogan Nath, for the 
Appellant. 

Mr. Sleem, for the Raspondenta. 

ORDER. 

ScoTr>SMiTH. J. — {.April 23rd, 1918). — The 
case out of which this appeal arieea was 
decided by Miizt Z tfar Ali, Additional 
District Jndge, on 20th January 1912 and 
the appeal from hie order was decided by 
Sheikh Amir Ali, District Judge, on 15th 
March 1915. A second appeal by the defend- 
ant was admitted for hearing before a 
Single Judge apparently on the ground of 
jurisdiction. 

The value of the suit is Rs. 3,500 and 
in ordinary course the appeal should have 
been admitted to a Division Bench, but 
Counsel for the parties do not object to my 
disposirg of it, if it is disposed of merely 
on the ground that the lower Appellate 
Court had no jurisdiction to hear the ap- 
peal from Mirza Zafar All’s order. 

The question whether Sheikh Amir Ali 
had jurisdiction to hear the appeal is not 
qai(e free from difficulty. Nirinjan Das v. 
Eirori Mai (1) is not quite in point, because 
Mirza Zifar Ali was not gazetted as a 
Subordinate Judge at all. He was District 
Judge of Multan, and on 15th November 
1911 was relieved of the office by Mr. A. 
H. Parker, who was appointed in his place, 
Mirza Zifar Ali on the same date being 
gazetted an Addi'ional District Judge, see 

(l) 41Incl Cas. 42; 38 P. R. 1917: 108 P. W. K. 

1917. 
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Punjab Q-overnment NotiBoations Nos. 1293 B« 
and 1293 O. of that date. If it be decided 
that Sheikh Amir Ali bad jurisdiction to 
bear the appeal, then the second appeal 
should he decided by a Division Bench. See 
Musammat Nekhan v. Muhammad Khan (2), 
as to the powers of an Additional District 
Judge under section 75 of the old Courts 
Act. 

There is also another question which should, 
in my opinion, bs decided by a Division 
Banob, via., whether the appsil to this Court 
has abated by nason of the deaths of 
MuzafFar Ali Shah and Zalfikar Shah, and 
the failure of appellant to apply for their 
legal- representatives to bs brought on the 
record within the prescribed period of six 
months. 

The suit was brought by Makhdom Shah 
Muhammad, plaintiff, as representing all those 
entitled to sue under Order I, rule f, Civil 
Procedure Code, and the question is whether, 
when any of those for whom he is suing 
dies, it is necessary to make an application 
under O'^der XXII, rule 4, Civil Procedure 
Code. No ruling applicable to the case is 
cited, but Fonniathakathooi Parameswarem 
Munpu V. Moothedath Mallseri lllath Kara* 
yanan Namboodrt (3) may be referred to. 

The appeal is accordingly transferred 
to the Division Bench. A very early date 
should he 6xed as it has been pending for 
nearly three years already. Appellant should, 
if 60 advised, take steps to get those 
respondents served who have not yet been 

JUDGMENT OF THE DIVISION 

BENl'H. 

Scott Smith, J. — {July 2Ind, 19i8). — This 
appeal has been referred to the Division 
Bench for the decision of two points as 
set forth in the referring order of the 
2ird April 1918. The first question is whe- 
ther Sheikh Amir Ali, District Judge, 
Multan, had jurisdiolion to hear the appeal 
from the older of Miiza Zafar Ali, Addi 
tional District Judge, dated the 20th January 
1912. The appeal was, no doubt, duly 
61ed in the Court of the Divisional Judge, 
Multan, who at that time had jurisdiction 
to hear appeals from orders of the Dis- 

12) 46 V. R. 1898. 

(3) 34 In.l. Cii!*. £84i 40 M. 110: 3 L. W. 305; 
;1916; I M. \V. N. 402; 31 M. h. J. 279. 
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triot Judge and tbe Additional Distriot 
Jadge* bnt tinder the new Bobeme wbiob 
oame into force on' tbe 1st of Angnst 1914, 
tbe Court of tbe Divisional Judge oeaeed 
to exist and its plaoe was taken by that of 
the Distriot Jodtre. Now it is admitted 
that had Mirza Zafar Ali been tbe Distriot 
Judge when be decided the suit, tbe appeal 
from bis order could not bave been heard 
by Sheikh Amir Ali, Distriot Judge. Bnt 
Counsel for the respondent relies upon 
Nirinjan Das v. Kirori Mai (1), in which it 
was held that where a Subordinate Judge 
who has been appointed Additional Judge 
hears and decides a case wbioh has 
not been assigned to him by the Distriot 
Judge under seotion 21 (2) of the Punjab 
Courts Act, the appeal from hie decision lies 
to the Distriot Judge if the value of tbe 
suit does not exceed Rs. 5,000, and not to 
the Chief Court. This authority is not on all 
fours with tbe present case, beoanse here tbe 
suit was not decided by a Subordinate Judge 
who had been appointed Additional Judge or 
Additional District Judge under the former 
Courts Aot. Mirza Zafar Ali was Distriot 
Judge, Multan, and on tbe 16th November 
1911 was relieved by Mr. A. H. Parker who 
was appointed in his plaoe. On the same date 
Mirza Zafar Ali was gazetted as Additional 
Distriot Judge. As pointed out in the re- 
ferring order, he was never at any time gazet- 
ted as a Subordinate Judge of Multan. In tbe 
case reported as S^htb Nath v. Alliance Bank 
of Simla Ltd. (4), it was held that the 
transfer of a oase by the District Judge 
to the Additional Distriot Judge was an 
assignment of the oase by the former to 
tbe latter. In any oase, as Mirza Zafar Ali 
did not combine in himself the functions 
both of a Subordinate Judge and Additional 
Distriot Judge, but was only an Additional 


Distriot Judge, we must hold that the suit 
was decided by him as Additional Distriot 
Judge and, therefore, the anpeal clearly did 
not lie to the Uistriot Judge but to the 
Chief Court. We, therefore, hold that the 
District Judge’s order appealed from was 
passed without jarisdiotion and must be 

The second question referred is wbetber 
the appeal to this Court has abated by reason 
of the deaths of Muzaffar Ali Shah and 


(4) 23 Ind. Cas. 480; 110 P. W. R. 1914; 3 P. R. 
I916i 216 P. h. R. 19H- 


Zulfiqar Shah and tbe failure of the ap- 
pellant to apply within tbe statufory period 
to bave tbeir legal representatives brought 
on to the record. The suit was brought 
by Sheikh Mohammad Raju for himself and 
29 others under Order I, rule 8, Civil Pro- 
cedure Code. These 29 included Muzaffar 
AH Shah and Zulfiqar Shah, but they never 
applied to the Court to be made parties 
to the suit under Order I, rule 8, sub^olause 
(2), Civil Prooedure Code. They, therefore, 
were never parties to tbe suit and there 
was no necessity for them to be made respond- 
ents in tbe appeal to this Court. It is 
contended by Mr. Sleem on behalf of the 
respondent that though permission of the 
Court was obtained in the trial Court under 
Order I, rule 8, it was necessary to 
again obtain the permission of the Court 
for the appeal. He cites no authority in 
support of this contention and it has, in 
our opinion, no force. Once tbe permission 
of tbe Court has been obtained to tbe 
bringing of a suit in a representative 
capaoity under Order I, rule 8, there is no 
necessity to get any further permission in 
tbe Court of Appeal. We, therefore, hold 
that tbe appeal has not abated by reason 
of tbe fact that legal representatives of 
the two persons named were not brought 
on to the record within the statutory 
period. 

We accept the appeal and set aside tbe 
order of Sheikh Amir AH as passed without 
jurisdiction and restore the order of tbe 
Brst Court. By this order plaintiff's suit is 
dieuLiesed. Tbe memorandum of appeal will 
he returned to him and if so advised, he 
can 61e it again in this Court. We further 
direct that tbe plaintiff respondent shall pay 
defendant's costs throughout, provided 
that if be 61es his appeal again in this 
Court and it is admitted to a hearing, the 
costa of this Court will then follow the 
event. 


Appeal accepted. 
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KALIANAOlUi AITAR V, BITARAHA OHITTIAR. 

r MADRAS HIGH COURT, 

- SiooND Civic. Appeal No. 6 ‘ 8 of 1917. 
t November 14, 1918. 

! PreA«n^:~Mr. Jnstioe Phillips and 

Mr. Jnstiee Napier. 

• KALIANARAMA AlYAR— Plaintiff- 

Appellant 

\ versus 

SIVARAMA CHETTIAR and others — 

' Defendants— Respondents. 

Compromise decree — Decree wrongly passed, whether 
nullity — Jurisdiction of Court — Party consenting to 
decree^ right o/, to impeach decree — E$toppel-~-Evu 
^dence Act *1 oj «872>,s. 1 16. 

A consent decree wronglj passed owing to rome 
.legal or technical defects is not a nullity ah tnifio. 
The Court has jurisdiction to pass a right as well 
as a wrong decree and if it decides wrongly, the 
‘wronged party can only take the course prescribed 
by law for setting matters light, [p. 441, col. 1.] 

Thtdjaram Bow T. Oopala Aiyan, 40 Ind. Cas-GII; 
32 M. L J. 434; (1917) M. W. N. 234; 21 M. L. T. 
229, followed. 

A party to a consent decree which the Court had 
Jurisdiction to pass or any one deriving title under 
him is estopped from going behind the terms to 
which he has voluntarily submitted on the ground 
that the decree was wrongly passed, [p. 441, col. l.J 

4 

Seaond appeal against the deoree of the 
.District Coart, Tanjore, in Appeal Sait No. 
,131 of 1915, preferred against the deoree 
of the Coart of the Temporary Snb'Jndge, 
Tanjore, in Original Sait No. 23 p{ 1914. 

PACTS. — PlaintifE is the alienee from Ist 
.defendant of certain properties which had 
.been dedicated to charity by the lat defend, 
ant’s family. At the time of dedication let 
defendant was a minor. These properties 
were the joint family properties and the other 
members oonseoted. Sobseqaent to this 
there was a partition snit and these pro* 
perties were not inclnded. In that suit 
the Ist defendant objected that these 
properties were also divisible. Bat the suit 
was compromised between the plaintiff in 
that snit and the Ist defendant and as 
against the 2nd defendant (a minor) the 
suit was withdrawn. The plaintiff^appellant 
in this appeal brongbt a snit for recovery 
of possession on the strength of a sale-deed 
which was exeonted to him by Ist defendant. 

The Hon’ble Mr. T. Rangachartar (nitb him 
.Messrs, T. V. Oopalasamt Mudaliar^ B. Oopala- 
swami Ayyangar and A. Oanesa Atyar)^ for the 
Appellant. — The compromise decree in the 
partition snit is not binding on (be Ist 
defendant, as one of the parties to the snit 
Wfts % minor and hence the decree is a nullity, 


There can be no valid dedication to 
charity as the let defendant was a minor 
at the time. 

Mr, T, Y. Muihuhrishna Aiyar^ for the 
Respondents. — The Ist defendant was a 
party to the compromise. He pleaded 
that the charity properties shonld be 
partitioned and eventaally consented to 
the oompromiee. It is not open to the 
Ist defendant’s alienee to attack the oom> 
promise decree in this snit. It is binding 
on the parties. If so advised, the 1st de- 
lendant may file a suit to set it aside 
or the minor 2od defendant may do so. 
A Court can decide wrongly as well as 
rightly. It is not a case of want of 
jurisdiction. 

JUDGMENT.— The 3rd defendant’s 
hnsband, one Ramaswamt Cbetti, brongbt 
a suit in 1907 against defendants Nos. 1 
and 2, who were the sons of his nephew, 
for partition. The 2nd defendant was 
then a minor. Eventnally, Ramaswami 
Cbetti was allowed to withdraw the snit 
as against the 2Dd defendant with liberty 
to bring ^ another suit and the snit was 
compromised between him and the 1st 
defendant, and a deoree was passed in 
terms of the compromise. Under this com- 
promise, the Ist defendant took a certain 
share of the family property and separated 
himself from the family. This was on 
17th November 1908. In 1912 the 1st 
defendant sold certain properties which 
were the eabjeot matter of this suit to 
the plaintiff, these properties being certain 
properties which belonged to the family of 
Ramaswami Chefcti and defendants Nos. 1 
and 2 hot which were alleged in the prior 

litigation by Ramaswami Chetti to have been 

dedicated to charity. The question we have 

. now is whether the Ist defendant 
at the ^ date of sale had any interest in 
the plaint properties. 

Id the prior Original Suit No. 80 of 1907 
Ramaswami Cbetti expressly mentioned these 
charity properties in his plaint, but said 
that, as definite arrangements had been 
made in the family for their management, 
it was unnecessary to obtain any relief in 
respect of them and, therefore, they were 
not included in the suit. The 1st defend- 
ant in his written statement no doubt 
asked that the plaintiff’s suit should be 
dismissed, but in paragraph 24 he claimed 
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that if there were a partition those 
charity properties shoald also be divided, 
and the 2od defendant put forward a 
similar plea. The razinamah does not 
epeciSoally relate to these charity properties, 
but we are clear, after a careful considera- 
tion of its terms, that they also formed 
the snbiect'inatter of the compromise. 

The razinarmh begins with the following 
words: ‘‘Whatever may be the claims of 
us both”, and we see from the plaint 
and written statements in that suit that 
a claim had been put forward in respect 
of the charity prooerties by the defendants, 
and the plaintiff had pleaded that they 
were not divisible. The razinamah then 
gees on to deal in detail with several of 
the contentions in the Ist defendant’s 

written statement, and in respect of one 
of them it says in paragraph 6 that the 
dispute had already been settled, and 
finally paragraph 7 reads as follows: “That 
the parties herein... have no right against 
one another in respect of property.” It is 
clear that there had been no prior settlement 
between them about the charity properties 
and it is equally clear that the compromise 
was in respect of all their claims, and 
amongst these claims must be included the 
claim of Ist defendant to share in the 
charity properties. We are, therefore, of 
opinion that the charity properties formed 
part of the subject-matter of the compro- 
mise. 

The next contention of the appellant is 
that, even if the charity properties were 
included in the compromise, they were not 
affected by the decree passed thereon, 
because the properties not forming the 
subject-matter of the the suit, the compromise 
decree could not affect them. As these 
properties were referred to in the plaint 
as being family properties though not 
divisible, and in the written statements 
an allegation was made that they were 
divisible before giving a decree for partition, 
it would have been necessary for the 
Court to decide the question of their 
partibility and if it found that they were 
partible, these properties most necessarily 
have been included in the partition decree. 
In this respect they undoubtedly formed 
the sebjeot-matter of the suit. Tbe oonten* 
tion that no stamp duty had been paid 
speoiSoally in reapest of these properties, 
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is not of mudh importanae, for 6ven if tba 
decree had been given without stamp duty 
being paid, it would not invalidate the 
decree, and we see that in valuing partition 
Baits it has been held by this Ooart that 
the valuation is to be according to tbs 
amount at which the relief sought is valued 
in the plaint \_vide Boganadam Bang*ah Ohztiy 
v.BoganadamSuhramaniaGhetty (1)]. In this 
view of the matter, we must bold that tbe 
razinamah decree did deal with the charity 
properties and ooneequently it is unnesesdatT 
for the respondent to fall back upon the 
razinamah itself. It is, therefore^ uuneoes- 
sary io decide tbe objection taken by the 
appellant that the ratinamaht not being 
registered, cannot have effect as against the 
immoveable property. 

Tbe next objection urged against tbe razu 
namah decree is that it is a decree which 
could not have been passed in that suit and 
consequently is an absolute nullity. Reliance 
is placed on Lak^Kmana Ohetii v. Ohinna* 
thamhi Ohetti (2) and Qohind Ohandra Sat* 
dar V. Bhagahat Sardar (3). The case of 
Lakzhmana Ohetti v. Ohinnathamhi OhetU (2), 
however, does not seem to be authority for 
such a broad proposition, for all that was 
decided there was that when parties to a 
partition suit bad submitted to arbitration, 
tbe award made upon their submission 
could not be passed into a decree because 
there were some minors who were parties 
to tbe suit and leave of the Court bad not 
been obtained under section 452, Civil Pro* 
oedure Code, either before tbe submission to 
arbitration or after the award. The case 
of Gohind Chandra Sardar v. Bhagahai 
Sardar (3) is somewhat more in favour of 
the app4»Ilant, though it does not in terms 
say that such a decree is a nullity, for tbe 
decree in that case had been based on a 
compromise to which several of tbe defend- 
ants had not been parties, and it was held 
that it would not be binding upon them and 
that no decree ought to have been given in 
acoordanos with Its terms and consequently 
the consent decree was set aside by tbe 
order in that case. Although this is autho- 
rity for saying that the consent decree was 

(n R Ind Cas. 51?; 21 M. L. J. 21; fl9 0) M. W. 

N. 755; 9 M. L.T.3. 

(2) 21 M. 326. 

(3) 27 Ind. Cfts. 24g. 
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wroDsrly made, it does not appear to be any 
authority for holding that that decree was 
a nullity ah initio. In order that the decree 
should be a nullity, it must be one passed 
without jurisdiction. If the Court had 
jurisdiction, the fact that it pissed a wrong 
order would not make its order a nullity. A 
Court has jurisdiction to decide wrong as 
well as right, and if it decides wrong, the 
wronged party can only take the course 
prescribed by law of setting matters right. 
In this case the Court has jurisdiction to 
try the partition suit and whether it was 
right or wrong in passing the decree it did, 
it certainly had jurisdiction to do so. This 
question has been considered in Thuliaratn 
Row V. Qopala Aiyan ( 4 ) and we agree with 
Srinivasa Aiyangar, J., that the **true rule is 
that if the Court has jurisdiction to pass 
orders of a particular kind, that in a parti- 
enlar case it passed an order which it 
should not have passed is not a case of 
total want of jurisdiction so as to render 
that order a nnllity.” If the decree is not a 
nullity, it must he binding, at any rate, on 
the Ist defendant and under that decree he 
gave up all bis rights to the plaint proper- 
ty and was, therefore, unable to pass any 
title to the present plaintiff. Whether that 
decree is binding on the 2nd defendant who 
was not actually a party to it, the suit as 
against him having been withdrawn pre- 
viously, need not, we think, be decided now. It 
is open to him to question it if he so wishes, 
but whether he can do so effectually when 
the managing member of his family effected 
a partition between the 1st defendant and 
the other members of the family is a doubt- 
ful point which can be left for determination 
when necessary. 

In the result the second appeal fails and 
is dismissed with costs. 

u. c. P. 

Appeal dismissed. 


(4)40Ind. Cas. 61J; 32 M. L. J. 434; (1917) M. 
W. N. 234; 21 M. L. T. 22P. 


PrNJAB CHIEF COURT. 

Second Civil Appeal No. 579 op 1917 

May ^0. 1918. 

Present; —Mr. Justice Shah Din. 

DAS A — Dependant — Appellant 

versus 

Musammat HIRAN— Plaint fp — Respondent. 

Cuhlom—Qift to stranger— Donee dying childless— 
landy whether reverts to jamily of donor— Person no 
hating locus standi fo question gift, whether can eet 
up invalidity of gift. 

Where laud is gifted to a perfect stranger who is 
not in any way related to the family of the donor 
there can be no reversion of the land gifted to the* 
donor's family on the failure of the donee’s Hue 
[p. 411, col 2.] 

A person who has no 7oc»/s standi to question the 
validity of a gift, is precluded from disputing its 
validity on any ground whatever [p. 442, col. 1.] 

Second appeal from the decree of the Dis- 
trict Judge, Hoshiarpur, dated the 9th 
October 1916, 

Bakhshi Tek Ohand, for the Appellant. 

The Hon*ble Mr. Sohan Lai, for the Re- 
spondent. 

JUDGMENT, — A preliminary point is 
urged by the Pleader for the respondent 
in this ease to the effect that since the 
original donee Sobha’s line has become 
extinct, the land in suit reverts to the 

line of the donor and, therefore, the present 

appellant, Dasa, who is brother of Sobha 
donee, has no locus standi to prosecute this 
appeal. The record, however, shows that 
Sobha, donee, was a perfect stranger aud 
is not proved to have been related to the 
family of the donor; hence the principle 
laid down in Nihala v. Rahmatullah (1^ 
is fully applicable to this case, and there 
can be no reversion of the land gifted to 
the donor’s family. The preliminary objec- 
tion is, therefore, overruled. 

On the merits of the case it seems to 
me that the District Judge was entirely 
wrong in raising for the first time the 
question of the /ociMwi of the gift in favour 
of Sobha and in holding that no gift, aa 
a matter of fact, had ever taken place 
The gift was made by Larja to Sobha by 
a registered deed as far back as the 20th 
of February 1909 and mutation was 
sanctioned in accordance with the gift on 
the 12th of May 1909 in favonr of the 
donee. Subsequently, there was litigation 
between the donor and the donee oyer the 

gift and the donee obtained a decree against 

(1) 137 P. H. lUOtj, 
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the doDor io respeot of the land grafted 
on the 18th of March 1910. The plaintiff 

never qaestioned the factum of the gift ; 
all that he contended vias that the gift 
was invalid in her presence. On this point 
the District Judge has found against the 
plaintiff, holding that she, as a widow, 
had no locus standi to question the validi* 
ty of the gift. In these oironmatanoes, 
it was wrong on the part of the District 
Judge to set up a new case for the plaint* 
iff and to hold that, as a matter of fact, 
no gift had been made by Larja in favour 
of Sobha. 

A.S regards the question of the alleged 
undue influence under which the gift is 
said to have been made, it is clear that 
since the plaintiff has no loc^is standi to 
question the validity of the gift, she is 
precluded from disputing its validity on 
any ground whatever ; the gift, whether 
it was valid or not, is a perfectly good 
one 80 far as the plaintiff is concerned. 
I accept the appeal, set aside the judg- 
ment and decree of the District Judge and 
dismiss the plaintiff’s suit with costs. 

Appeal accepted. 


CALCUTTA H.GH COURT. 

Appeal pkom Appell»tb Decree No. 163 

OK 1917. 

January 8, 1919. 

Presfnt : — Justice Sir Ernest Eletober, Kt., 
and Mr. Justice Walmsley. 

■ MOHENDRA CHANDRA GHOSAL— 

Dependakt— Appellant 
tersus 

RAM RATAN TEWARI and others — 

PlaINTIKKS — RESPONOEMi. 

Civil Procedure Code {Act V of 1908), $. 97 — 
f^relhniiuiry ilecreCt xvhcji can be passed — Specific per- 
formtince, suit for — Decree, conditional, whether pre- 
liminary. 

A decree jtj a suit for apeoific performance 
oi a contract, though conditional in forn», ia not a 
prolimiuary decree, A preliminary decree can only 
be di-awn up in those cases for which express pro- 
Yision is made in the Civil Procedure Code. 


Appeal against the decree of the District 
Judge, Gbittagoug, dated the Slst July 
191d, confirming that of the Mnnsifi 
Chittagong, dated the 12th May 1915. 

Mr. U, N. Sen and Babu Prohodh Kumar 
Das, for the Appellant. 

Bibu Chandra Sekhar Sen, for the Re* 
epondents. 

.TUDGMENr.^This ia an appeal against 
a dec sion of ths learned^Distriot Judge of 
Chittagong oonfirming a decision of the 
Munsif of the same place. The judgment 
appealed against i.s not really one which the 
learned District Judge adjudicated on the 
merits, because the learned Judge came to 
the conclusion that the appeal ought to 
have bean disposed of on the preliminary 
■point. The point which qommsoded itself 
to Ihe learned Judge is tbis^ The suit out 
of which this appeal arises was one for 
specific performancs of a contract and the 
decree was drawn up in a conditional form. 
However, the learned Judge came to the 
oorolasioD that the decree against which 
the appeal had been preferred was a pre* 
■liminary decree and that the final decree 
baviog been passed no appeal lay to his 
Court. It is quite obvious that the learned 
Judge is wrong and it has not been sug- 
gested that he is right. The provistoos 
of (be tivil Procedure Code about prelimi- 
nary and final decrees apply to decrees 
that are autb^ria^d fo be drawn up as pre- 
liminary and final decrees under the provi- 
sion.*) cf the Code, and not to a decree 
like the one which the learned Judge con- 
siders in bis own opinion as a preliminary 
derrf p. 

The judgment of the Coqrt below mnst, 
therefore, be set aside and the case remitted 
to the Court of the District Judge to have 
the appeal re heard on the merits. The 
oost.s of this appeal will abide the result 
of the re hearing by the lower Appellate 
Court. 

Cate remanded. 
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PUNJAB CHIEF COURT. 

Civil Miscellaneous Petition No. 241 op 1918. 

Angaat 3, 1918. 

PrflMni:— Mr. JoRtioe Soott-Smifch and Mr. 

Jnstioe Martinean. 

PABMAN — Petitioner— Appellant 

tersus 

LHASSU— Plaintiff — Respondent. 

Punjab Tenancy Act (XVI of 1887>, s. 77 (3) (di— 
Occupancy rights^ suit to estdhlishy by ejected tenant 
’^^Jurisdiction of Civil and Revenue Courts. 

Bait by a person, other than a tenant, to establish 
his claim to a right of occnpanoy is not one under 
section 77, sub.seotion (3), clause (<i) of the Punjab 
Tenancy Act, and is, therefore, not excluded from 
the jui-isdiction of the Civil Courts, [p. 443, col, 2,] 

Therefore aperson, who has been dispossessed from 
his tenancy in accordance with a notice issued under 
section 43 of the Punjab Tenancy Act, and after 
having instituted a suit to contest his liability to 
ejectment can sue in the Civil Court for possession of 
the land from which he had been ejected on the 
nound that he has a right of occnpancy therein, 
[p. 4t3, cols, 1 & 2-3 

Per Uartineau^ J, — The proviso to sub>aection (3) 
of section 77 of the Punjab Tenancy Act applies 
where in a suit cognizable by and instituted in a 
Civil Court it becomes necessary to decide any 
matter in respect of which any suit falling within 
one of the groups of the sub-section might be 
instituted, [p. 444, col. 1.] 

Petition for review of the order passed 
by Mr. Jostioe Soott Smifch, on the 8th April 
1918, reported as 46 Ind. Cas. Sll. 

Mr, Fakir Ghandf for the Appellant. 

Bakbfibi Tek Ohand^ for the Respondent. 

JUDGMENT. 

Scott-Smith, J.— The facts of this case 
are given in my order, dated the 8th April 
1918, in Civil Appeal No. 1429 of 1917.* 
The plaintiff^respondeot applied for a review 
of this order and I directed that i* should 
be heard by a Division Bench as the point 
to be decided was one of importance and 
an anthoritative decision was necessary. 
Baksbi Tek Chand raised a preliminary 
objection to the effect that there was no 
anffioient ground for review; but we over- 
ruled this objection as we considered that 
the qaeation involved should be fully oon- 
aidered. The question ia whether a person, 
who has been diapoaseased from his tenancy 
in acoordanoe with a notice issued under 
section 43 of the Punjab Tenancy Act, 
and after having instituted a suit to contest 
hiB liability to ejectment, can thereafter 
Bue in the Civil Court for possesaion of 

from which be bad been ejected 
•See 40 I^. Cas. 811— £'d. 



on me 


ifiuuuu cuac oe naa a right of 
occupancy therein. The case ia exactly on 
all fonra with the one reported aa Kharhu 
V. Dittu (1). The plaintiff, in order to 
snooeed in his case, has to prove that he 
has a right of occnpanoy as alleged by 
him under aeotion 8 of the Tenancy Act; 
having been diapos'esaed from bis tenancy 
he is no longer a tenant, and a suit by 
a person, other than a tenant, to establiah 
Dis ol^im to a rigfbt of oooQpaDoy is not 
one nnder section 77, sub-seotion 3, clause 
(a) of the Punjab Tenancy Act and is, 
therefore, not erolnded from the jurisdiction 
of the Civil Conrta. In my order disposing 
of the appeal I gave it as my opinion that 
the case was one to which the proviso to 
aeotion 77 of the Tenancy Act applied, 
beoanse the question whether a tenant 
a right of ocouparoy is a matter which 
can be heard and determined only by a 
Revenue Court. I am now of opinion that 
1 was mistaken in this view, beoanse I 
considered the plaintiff to be still a tenant 
after hia dispossession. I am, therefore, 
of opinion that the particular matter here 
in dispute is not one which is exolnded • 
from the jurisdiction of the Civil Courts 
and that the proviso does not apply. 

I have read the recent Poll' Bench 
case No. 36 of 1917 Ukhar Hussain 
V. Karm Dad (2)] decided on the 
Hh April 1918. ID which there are 
certain remarks indicative of the view that 
an ex tenant can look for no relief outside 
the Revenue Coarta. bat the present ques- 
tion was not then before the Court. That 

was a suit for compensation by a tenant who 

dispossessed and had 
within a year recovered possession of his 
tenancy. The Judges who were parties to 
that rnimg were not at that time consider- 
iDg the case of a tenant who had been 
dispossessed in due course of law. and some of 
their remarks would appear to go beyond the 
question which was actually before the Court, 

I would, therefore, accept the review 
.Dd woald hold th«t tho suit was 
rightly tried by the Civil Courts, and I 
would return the ease to the Judge in 

(2) Cas. 8; 90 1’. K, 1918 (F, 11 .). 

51 riuirc^^TTa^ otrF.li, 
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^ would further order ooats to follow the 
eveot. 

Martinbau, J. — I agree that the suit is 
oogoizable by a Civil Court. 

Go the question of the applioability of 
the proviso to seotion 77 (3) of the 
Tenanoy Aot I was at first disposed to 
differ from my learned brother, but on a 
fuller consideration 1 think that his view 
is correct. The proviso to sub-section (3) 
applies where in a suit oognizable by and 
idstituted in a Civil Court it becomes 
necessary to decide any matter which cm 
under this sub seotion be heard and deter- 
mined only by a Revenue Court, that is 
to say, matter with respect to which acy 
suit failing within one of the groups of the 
sub section might be instituted. The matter 
wblob has to be decided here is whether 
the pUintiff has a right of oocupanoy, and a 
suit instituted by him in respect of this 
matter would not be one falling within aub- 
section (3), as be is not now a tenant. The 
proviso to sub-seotion (3), therefore, does not 
apply in the present case. 

I Gonour in passing the order proposed by 
roy learned brother. 

Review accepted. 


PATNA HIGH COURT. 
Miscbllaneous Civil Appeal Wo. 291 or 1918. 

February 14, 1919. 

present: — Mr. Justice Mulliok and Mr. 
Justice Jwala Prasad. 
JATADHARt SINGH and otheri^ 
Judgment debtors — Appellants 


versus 

Bahu BALDEO LAU — Decrke-holdbr— 

Respondent. 

MortQiiifC decice— Order in which properties should 
he' sold— Decree-holder, right of -Civil Procedure Code 

(Act r o/ O. iXJSiF, 4. 

Under Order XXXIV, rule i of the C.vd Pro- 
oedurc Code, it i» the duty of the Court m 
making u mortgege.deoree to order that the mort- 
-aged properly or a sufficient portion thereof be 
«ild This gives a right to the Court making the 
aeerec to declare wliat portion of the mortgaged 
properties shall first be sold, but that disoretiou is 
not to be arbitrarily exercised and is subject to 
(he general principle that the Court cannot pre- 
),i,li.m the rights of the m.rtgagoe if he has not 
himself done any act which prcjodicos the rights 


iioid 

of those having equities against the mortgagor. 
It is to give effect to this principle that the pro- 
visions relating to marshalling and contribution 
have been enacted, [p. 445, cols. 1 & 2.] 

In the absence of a direction in the decide to 
the contrary, this discretion vests in the ezeention 
Court, [p. 446, onl. 2.] 

Unless there are any equities requiring mar- 
shalling and contribution, the decree-holder has 
the fullest right to bring to sale whichevei’ pro- 
perty be wishes first to sell. [p. 446, col. 2.] 

Per Jioala Prasad, J . — If a mortgage-deed speci- 
fically says that the properties on default of pay- 
ment of the mortgage-money would be sold in a 
particular order, it would not be open to the decree- 
holder to change that order in seeking to enforod 
the re-payment of bis money. If there is no 
specific mention of the order in wbiob the pro- 
perties are to be proceeded against for the en- 
forcement of the loan, the hands of the deoree- 
holder would not be fettered, [p 446, col. 2.] 

Appeal from a deoision of the Dietriot 
Judge, Gaya, dated the 31st Ootober I9l8, 
affirming that of the Subordinate Judge^ 
Gaya, dated the 22nd June 1918. 

Mr. Rat Ouru 3aran Prasad, for the Appel- 
lants. 

Messrs, liaresh Chandra Sinha, D, N, Sircar 
and Bimla Okaran Sinha, for the Respond ^ 
ent. 

JUDGMENT. 

Mallice, j. — This seootid appeal arisea 
out of the ezeoution of a roortgage-deoraa 
in respeot of seven properties. In the 
first ezeoution all the seven properties 
were put up to sale. There were no bid- 
ders for items Noa. I, 2, 3 and 4. Property 
No. 5 was sold and fetched a sum snffi- 
oient to disobarge the deoree, but on the 
objection of the judgment-debtors the sale 
was set aside. In the eeoond ezeoution only 
properties Noa. 4 and 5 were put up to sale. 
There were no bidders again for property 
No, 4 and property No. 5 alone was sold but 
that sale, too, was set aside. 

In the ezeoution with wbiob we are deal- 
ing, viz., the third ezeoution, properties 
Nob. 4 and 5 were again put up to sale. 
There were no bidders for property No. 4 
and property No, 5 was knocked down for a 
sum of Rs. 4,400. 

The judgment debtor made an applioa- 
tton to set aside the sale on the ground of 
material irregularity and inadequaoy of 
prioe and also on the ground that no notice 
of the fieltlement of the sale proclamation 
was served upon him. But it has been 
found on appeal by the District Judge 
that there was no irregularity in the cop- 
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dnot of the sale and the application was 
dismissed. 

The judgment is conclusive on this point 
and the learned Vakil for the appellants 
admits that no second appeal lies so far 
as the objection on the ground of material 
irregularity is concerned. 

Bat he contends that it was the duty of 
the executing Court to eell the properties 
in the order given in the decree and that 
it was not open to the Court to sell property 
No. 5 before selling properties Nos. I, 2, 
3 and 4, It is contended that this is a ques- 
tion relating to the execution and satis* 
faction of a decree arising between the 
judgment debtor and the decree-holder 
under section 47 of the Civil Procedure 
Code, and that, therefore, a second appeal 
lies against the decision in this matter. 

Now, the question is whether a mortgagee 
deoree^holder has a light to enforce bis 
mortgage charge by the sale of any property 
over which his lien extends. The 
authorities in the Calcutta High Court are 
all unanimoas on this point, and hold that 
the execution Court ought not ordinarily 
to fetter the discretion of the decree-holder 
to put up to sale whichever property be 
wishes first to sell. See Musammat Hoolas 
Kooeree v. Musammat Bibee Sufeehun 
(1), Mohunt Kishun Dayal Gir v. Sattar 
Bukah Khan (2), Kkub Lai Singh v. Navabi 
Burmu i Begum {S) , Amir Chandy. Bukshi Shro 
Peisad Singh (4^ and Midnapur Zemindary 
Co , Ltd. V. Abinosh Chundra Mitra (5)- So 
also was it held by their Lordships of the 
Allahabad High Court in Bhikhari Das v. 
Dalip Singh (6), 

Under Order XXXIV^, rule 4, Civil Pro- 
cedure Code, it is the duty of the Court in 
making a mortgage- decree to order that 
the mortgaged property or a sufficient part 
thereof be sold. This, no doubt, gives a 
right to the Court making the decree to 
declare what portion of the mortgaged 
properties shall first he sold; but that dis- 
cretion is not to be arbitrarily exorcised and 

(1) 8 W. B. 379. 

(2) 11 0. W. N. xxvii (27). 

(3j 9 C. W. N.cxcviii (198). 

(4) 84 C. 13(4 C L. J. 573. 

(6) 50 Ind. Cas. 790; 23 C. W. N. 308; 29 C. L. J. 
897 . 

(6) 17 A. 434; A. W. N. (1895) 83; ,8 Ind. Dec. 

{V, 8 .) ^ 1 . 


is subject to the general principle that 
the Court cannot prejudice the rights of 
the mortgagee if he has not himself done 
any act which prejudices the rights of 
those having equities against the mort- 
gagor. It is to give effect to this principle 
that the provisions relating to marshalling 
and contribution have been enacted. 

In the absence of a direction in the 
decree to the contrary, it would seem that 
this discretion vests in the execution Court 
also. 

The learned Vakil for the appellants re- 
lies upon the following oases: Sytd Maho- 
med Siddik V. Ram Lol Mandar (7), 
Krishna Ayyar v. Muthukumaraaatomxya 
Pillai (8), Appaya v. Rangayya (9) and 
Subraya Venkatesk v. Qanpa (10). 

Some of these oases relate to contribu- 
tion and do not apply to the facts of the 
case before ns; but even in those oases it 
has been recognized that as long as the 
right of contribution as between the mort- 
gagor and the purchaser is unaffected by 
any act of the mortgagee, his right to be 
paid the whole of the debt out of any 
portion of the mortgaged property be 
wishes to comprise in his suit cannot be 
questioned. 

The same principle applies to the right 
to marshal. 

Therefore, unless there are any equities 
requiring marshalling and contribution, the 
decree-holder has the fullest right to bring 
to sale whichever property he wishes first 
to eell. Here there are no such equities, 
and, therefore, the Court ought not to 
fetter the will of the decree-holder. But 
from the proceedings it would seem that 
the Court was fully aware of the fact that 
it was eelling a property out of the order 
in which it appeared in the decree of the 
trial Court, and that the Court did not 
choose to fetter the decree-holder’s discre- 
tion. The learned Vakil for the appellants 
contends that the Court did not direct its 
mind to this question, and that the judg- 
ment-debtors had no notice of the service 

(7) 7 Ind. Cu-. 1; 15 C. W. N. feO. 

(8) 21) M. 217. 

(9) 31 M. 419; 3 M. L. T. 287 (F. B.); 18 M. L. J 
229. 

(10) U Ind. Uas. 989 35 B. 395; 13 Bom. L. B. 
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of the Bale prcolamation. This ground was 
taken before the ezeoution Court and was 
found against the judgment-debtors. It 
was not pressed before the Distriot Judge, 
and the law does not allow any further 
appeal on this point. Therefore, we most 
take it that the sale proclamation was 
served in accordance with law. 

Then it is contended that the notice for 
settling the sale proclamation had not been 
served upon the appellants. That, too, has 
been found against them and the 
judgment of the lower Court is 6nal on 
this point. 

Therefore, we most hold that although 
the Court had a discretion to settle the 
order in which the properties were to be 
sold, the Court has in this case exercised 
this discretion rightly and that we ought 
not to interfere. 

In this view of the case the appeal 

mast fail and be dismissed with costs. 

JwaLa Frasid, J. — It appears to me that 
the question whether the decree- holder 
was entitled to sell the mortgaged property 
item No. 5 oot of its order in the mortgage 
decree, does not properly arise in this 
appeal. The decree-holder in earlier 

execution made strenuous efforts to sell the 
properties in the order in which they are 
described in the decree, but when the 
properties were put up to sale, Nos. 1, 2 
and 3 fetched no value. There was, there- 
fore, DO remedy left to the decree holder 
but to proceed against properties Nos. 4 
and 5. In the subsequent execntion pro- 
perty No. 4 also fetched no value, and in 
the present execution the decree-holder, 
therefore, has proceeded against property 
No. 5. The decree-holder, while applying 
for the sale of item No. 5, clearly stated 
that there was no bid for the other pro- 
perties at the previous sales and prayed 
that the property item No. 5 be sold. This 
was allowed by the Court and hence the 
property was sold under the direction of 
the Court. It would thus appear that the 
order of the mortgaged properties mention- 
ed in the decree has not been at all dis- 
turbed in execution by the decree-holder. 
As the question has arisen, I must say 
that in the beginning I had entertained 
some doubt as to the right of the decree* 
bolder to change the order of the proper- 


ties described in the mortgage bond or tha 
decree. After carefully oonsidering th^ 
authorities on the point I have to a great 
extent, if not altogether, modihed zny view^ 
The right to sell the properties arises ou^ 
of a contract between a mortgagor and a; 
mortgagee as embodied in the mortgage^ 
deed. If that deed Bpeoifioally says that 
the properties, on default of the payment 
of the mortgage-money, would be fsold in 
a particular order, 1 do not think it would 
be open to the decree-holder to change that 
order in seeking to enforce the repayment 
of bis money. If, however, there is no 
specific mention of the order in which the 
properties are to be proceeded against for 
the enforcement of the loan, the bands of 
the decree-holder would not be fetteredk 
The mortgage decree generally follows tb^ 
mortgage bond in describing the order in 
which the properties should be sold, unless 
the Conrt for certain reasons directs that 
certain properties be sold over the otberSf 
In the present case it has not been shown 
that there was any agreement between thq 
parties that the properties mortgaged were 
to be sold in the order in which, as a mattes 
of course, they have been mentioned in tbf 
mortgage bond. There is also no particnlav 
direction in the decree as to the order in 
which the properties are to be sold. The 
right to select the properties for the 
enforcement of his loan would, therefore, in 
the first instance be in the decree-holder. 
For good reasons, the Conrt has the undoubt- 
ed discretion to direct that the discretion, 
of the decree-holder should not prevail, and 
that the properties should be sold in 
certain other manner. It was open to the 
judgment debtors or any other person affect- 
ed by the sale to show that the sale of 
property item No. 5 should have been 
postponed until the other properties in the 
mortgage decree had been sold. No attempt 
has been made in this case to show thafr 
the right of any one has, as a matter of 
fact, been prejudiced by selling property 
No. 5 in the way in which it has been’ 
done in the present case. I, therefore, 
agree that the appeal should be dismissed* 

♦ 

Appeal dismused* 


BASHl BAU e. HiSSAN MUHAMMAD. 

PUNJAB CHIEF COURT. 

Civil Rkvision Pbtitiom No. 92 op 1P19. 

January 27, 1919. 

-^Mr. Jasiios Broadway, 

BASHl RAM — Awcxion-Pubchaser 

Pbtitiomsr 

versus 

HAS^AN MUHAMMAD — -Judgment debtor 

AND BELl RAM — DEOfiRE-BOr.Di!'^ 

Rbsponobmts. 

Civ»I Procedure Code (Act V oj 1908', O. XXI rr. 
90, ^2^E.tecution of decree-Sale^Objections, when 
can he made^Fraud, plea of— Specif assertions neces. 
$ary—AppUcation to set aside saU, when competent 
--Appeal, second, whether maintainahle— Revision^ 

*^^^^ference of ^Limitation Act 
{IX of 1908), S8. 6, 18, Sch, I, Art. 166. 

Objections to an execution sale on the j^oimd of 
fraud can only be made, under rule 90 of Order XXI 
of the Cml P^edure Code, prior to the conarmation 
of the sale. [p. 448, col. I.] 

Fraud should be specidcally set out with all the 
necessary details so as to enable the opposite party 
to meet a specific set of assertions, [p. 4i«,'col. 2 ] 
One 5. obtained a decree against H. tho decretal 
amount being made realisable from the latter’s 
property in the event of non-payment. B. having 
sued out execution, the house of H., was sold on tli% 
19th December 19i6 and on the 27th January 1917 
the sale was confirmed in favour of one IS It., wlio 
was granted the nsoal certificate on the’ lith 
February 1917. On the Jst November 1917 Jl tiled 
an application for tho cancellation of the sale on 
the ground that it had been effected fraudulently 
and that the proceedings had been irregular. The 
Munsif dismissed the application as time-barred and 
as having been made after the decree had been 
satisfied. On appeal the District Judge, holding that 
the application was competent and witliin time 
remanded the case for enquiiy into the allegations 
made by H. The auction-purchaser B R. prelcrred 
a second appeal against this order: 

Feld, (1) that the sale having been coufirined, it 
could not bo attacked except by a separate suit; 
tp. 448, col, l.J • 

l2) that the Munsif having acted under rule 92 
of Order XXI, Civil Procedure Code, no secund appeal 
was competent; [p. 448, col. 1.] ‘ 

^ (3) but that tho Apnollate Court had power to 
interfere on revision; [p. 448, col. 1.] 

(4; that the application, having been made moro 
than 30 days after tho date of the sale, was time- 
barred under Article 166 of the Limitation Act; 

(6; that time could not be extended under section 
5 of the Limitation Act and in order to avail hiuiself 
of section 18 of the Act the applicant must sliow that 
he was by fraud kept from the knowledge of la's ri‘>-ht 
to apply for the sale to be set aside; [p. 4.8, col 2.1 
(6. that the applicant having failed to establish 
this was not entitled to any relief, [p. 448, col. 2.] 

Petition for revision of the order of the 
Additional Oisiriot Judge, Gajranwala, dated 
the 8tb May 1918, reversing that of the 
Mansif, 2Dd Class, Gajrat, dated the 6th 
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Daoember 1917 and remanding the ease 

to the lower Court for re-deoision aooording 
to law. 

Bakhshi Tek Ohand, for the Petitioner. 
Lala Shamair Ohand, for Mr. M. L. Puri, 
for Sassan Muhammad, Respondent. 

JODGMEKrr.- Ofl the 26th November 
1915 one Bell Bam obtained a desree 
against Hassana on a oompromise. The 
som deoreed was Rs. 243 and was payable 
by the 26th April 1916. In default of 
payment the money was realisable from Has- 
Sana’s bouse and other property. 

The money was not paid by the date 

fixed and on the 27th July 1916 Beli 

Ram sued out ezeoution asking for the sale 
of the bouse. 

» 

/ 

The sale was effeoted on the 19th Deoem. 

that the jodgment-debtor was present at 
the time of sale. On the 27th January 

® confirmed in favour of 
Bash. Bam for p. 270 and on the 10th' 

to the Record Boom, the decree being stated 
to have been satisfied. 

Bashi Bam was granted the usual oerti- 
6oate by the Court on 12ih February 1917. 
On the Ist November 1917 Haseani 6Ied 
an application for the cancellation of the 
sale on the grounds that it had been 

effected fraadulently and that the proceed- 

mgs had been irregnUr. The application 
did n^ state under what provision of tho 
Civil Prooednre Code it was made. 

On the 6th December 1917 the learned 
Munsif dismissed the application, holding 

aa it bad been made 
after the decree had been satisfied it was not 
competent ; 

(2) that it was barred by time, and 
voj no fraud had been proved. 

Hassana then appealed to the Additional 

District Judge, who held that the application 
was oompetent and apparently within time and 

remanded thecasetothe learned Munsif direct, 
ing him to make an enquiry into the allega- 

UoDs made by Hassana. Against this order 

Bishi Ram has preferred this second apneal 
throegh Mr. Tek Chand and Mr. Shamair 
Cband has appeared for Hassana 

Mr Shamam Chand raised a preliminary 
objection to the eCFect that no second appeal 
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lay. He ooctended that the application 
made hy his client oonld only have beeo» 
and was, made under Order XXl, 
rule 90, Civil Prooadare Code, and that 
the order of the Mcnsif was passed under 
Order XXI, rule 92, Civil Procedure Code, 
and wap, therefore, appealable under Order 
XLT, rule 1 (j), Civil Procedure Code. 

He then contended that the order 
passed on appeal was hnal and referred 
to section 10 1 (2), Civil Procedure Code. 
He further contended that an application 
eonld be made under Order XXI, rule 90, 
Civil Procedure Code, on the ground of 
fraud at any time after the sale attacked 
bad been confirmed and that in fact the 
only way to get a sale such as this set 
aside on the ground of fraud was by having 
recourse to the provisions of Order XXf, 
rule 90, Civil Procedure Code, as no 
separate suit could be brought. 

Mr. Tek Cband, on the other hand, 
argued that once a sale had been confirm* 
ed it oonld not be attacked except by a 
separate snit, and that, therefore, no order 
could be passed coder Order XXl, rule 
92, Civil Procedure Code, and thus no 
appeal lay to the District Judge. 

In any event, he oontendsd that if no 
second appeal lay, this Court should act on 
the Revision Side. 

Having regard to the wording of Order 
XXr, rule 92, Civil Procedure Code, I am 
inclined to the view that Mr. Tek Chand’s 
contention is correct, and that objeotioDB 
to a sale on the ground of fraud can only 
be made under rule 90 prior to the con* 
firmation of the sale. At the same time, 
it seems to me that the Munsif was acting 
under rule 92 and that, therefore, no second 
appeal was competent and I, therefore, bold 
accordingly and dismiss the appeal as an 
appeal. 

I think, however, that I should interfere 
on revision — that I have the power to do 
so 1 have no doubt and it seems to me 
that, this is a case in which I should 
exercise this power, for the reasons that 
this Court exercised it in Civil Revision 
No. 10 of 1919 [Asa Nand v. Jhangi Ram 
(1)], decided by Chevis, J., on the 3rd 
January 1919. The application is undoubted* 
ly barred under Article 166 of the Indian 

(1) 60 lud. Cas. CIO; 2 P. W. R. 1919; 29 P. L. R. 
1019. 


Limitation Act as having been made more 
than thirty days after the date of the 
sale. Time cannot be extended under section 
5 of that Act and section 18 is the only 
section that can be appealed to. The 
learned District Judge has not referred to 
this section specifically, but 1 assume be 
had that ssotion in his mind. In order to 
avail himself of that section, however, it is 
necessary for Haasana to show that *'be 
wa9, by frand, kept from the knowledge 
of bis right to apply for the sale to be 
set aside.’* He. however, has never alleged 
any such fraud. His allegation is that he 
had entered into an arrangement with 
Bell Ram under which Beli Ram under- 
took not to get the house sold and that 
despite this undertaking the boose was 
brought to sale. 

Mr. Shamair Cband urged that the allega- 
tion was a general one of * fraud’* which 
included this kind of fraud as well, bat 
in this 1 am unable to agree. 

Fraud should, in my opinion, bd speoi* 
fioally set out with all the necessary 
details so as to enable the opposite party 
to meet a epEcifio set of assertions, and the 
only oiroumstanoe alleged by Hassana is 
that bis decreo'holder executed the decree 
in breach of an undertaking not to do so. 

The learned Judge appears to have gone 
out of bis way to raise a case for the 
jadgment'debtoi' that he himself never 
contemplated and in doing so the learned 
Distiiot Judge has wholly misunderstood 
the real point regarding limitation. Inoi- 
dentally, his order of remand is bad, for 
he has remanded (be qaestion of fraud 
for enquiry whereas the learned Munsif 
has already found that no fraud bad been 
proved. 

I accordingly accept this as a petition of 
revision and setting aside the order of the 
learned District Judge, restore that of the 
learned Munsif. 

The respondent must pay the petitioner’s 
costs throughout. 

Petition accepted. 
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BUSHIL OHiNDRi V. KttPIROR. 

OUDn JUDICIAL OOMMISSIOXKR’S 

COURT. 

CrimenaIi Appbal No. 214 of 1916. 

September IS* 1918. 

Presetit :-^Mr. Lindeay* J. C.« and 
Mr. Staart, A. J. C. 

SUSHIL CHANDRA LAHIRI—Acow-sed 

ApPELI-ART 

versus 

KMPEROR — CoMPLAiNANr — 

Respondbnt. 

by intness that previous sfatement is JaUe 
— Courts duty of — Criminal trial - Prosecution, duty of 
— Accused rcfusituj to explain evidence against him — 
Presumption — Penal Code (Act XLV of 1860^, s, 109 — 
Abetment, what amounts to. 

Where iu cross^exaTninatiou a wtfcne3» admits that 
a statement previoaely made by him relative to a 
certain fact is a false statement, he ought to be 
asked in re-examination by the prosecution, or at any 
rate by the Court, why he made a statement which 
was false. The mere fact that the witness acknow* 
lodges the previous statement to be false is no 
justification for rejecting such previous statement, if 
on other grounds the Court is able to reach the 
conclusion that that statement is in substance true, 
[p. 459. col. 2.] 

A. person accused of a crime is under no obligation 
to offer any explanation of his conduct or of any 
circumstances which direct suspicion towards him. 
He may, if he chooses, let the case against him rest 
entirely upon the prosecution evidence or he may 
meet the charge in any other way he thinks tit. 
it is the duty of the prosecution to prove its case, 
but when such proof has been given and the time 
comes when the prosecution evidence, whether 
direct or circumstantial, has to be w*eighed, it is 
impossible for a Court to ignore the fact that it is 
unweakened or unrebutted by contrary evidence, 
whioh might have been produced if the facts 
alleged were not true. The Court has nothing to 
do with the reasons which lead an accused to meet 
the case against him with silence; he is at liberty 
to defend himself in any way he thinks proper, but 
the Court cannot ignore the consideration that 
the prosecution evidence has been left unrebutted. 
[p. 463, col. 2; p. 464, col. 3.] 

Where two persons sot out to accomplish a 
particular act and agree that, if the nccessitv 
should arise, they would resort to the use of 
firearms, with which they provide themselves, 
and on the necessity arising one of thetu indulge 
in shooting, tho other must be treated as having 
abetted the shooting, us this takes place in pursuance 
of the common intention which inspired the two 
persons, [p. 465, coL 1.] 

Appeal agaioat the order of the Sesaiooa 
Jadge, Laoknow, dated the Idtb Aogast 191?. 

The HoD*ble Pandit Jagat ha*-ain Mulla 
and Messrs. N. C. DuU, Jtban Krishna Banerji 
and H. K. Sanyal^ior the Appellant. 

Mr. Ross Alston and the Government 
Pleader, for the Orowp, 

29 


JUDGMENT.-^This is the appeal of 
Snahil Chandra Labiri, a Bengali Brahman, 
aged 27, who has been oonvioted by the 
Sessions Judge of Laoknow on a charge of 
abetment of murder (seotions 302 and 114, 
Indian Penal Code) and senteuoed to death. 

The orime in whioh the aoonsed is fonnd 
to have been oonoerned was committed 
about 8-30 p. h. on the night of the 9th 
February last in a narrow lane in that 
qnarter of Luoknow City which goes by the 
name of Ghasiarimandi, and the first report 
of the affair was made about 9 p. M. that 
night at the Police Post in Aminabad. 
Seven people, residents of the quarter, went 
and informed the Police that they had 
heard three reports whioh sounded like the 
explosion of bombs; that they had come 
out of their houses and found the dead 
body of a man propped up against the 
ledge whioh runs along the front wall of 
the bouses in the lane. The Police from 
the outpost went at once to the spot and 
arrangements were made to watch the 
body pending the making of a report at 
the Kotwali Polios Station in Hazratganj. 
It is slated that three round felt caps 
were found close to the corpse and also 
the empty case of a cartridge whioh was 
afterwards found to be a Mauser cartridge 
cise. 

None of the people of the neighbourhood 
were able to recognise the deceased man, 
who was dressed Bengali fashion and wore 
a short beard. In the morning the Police 
had photographs of the corpse taken whioh 
were oironlated, and copies of these photo ' 
graphs were shortly afterwards (t. e., some 
time in the month of February) shown 
to a youth named Moresbwar Rao Kaple, 
a pupil in the High School at Allahabad, 
who, after keeping the photographs for two 
or three days, informed Mr. S>ndd, the Police 
Ofiicer in charge of (be icquiry, that he 
was certain that they were pictures of his 
brother Vinayak Rao Kaple. 

This boy has given evidence iu 
the trial. He explains that he had not 
seen Vinayak for about thiee years (be 
saw him last in March 1915) and it was 
for this reason that he hesitated at first in 
recognising the pictures. He told Mr. Sonde, 
on seeing the photographs for the first 
time, that he thought the body was that 
of his brother but not feeling sure hv 
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asked to be allowed to keep the photographs 
for a day or two. He was then able 
to deolare positively that be reoognised 
the piotare as that of the body of his 
brother. The lad states in Gonrt that he 
is certain about the identiOoation and we 
may say at once that we aooept bis 
evidence. 

We mention this at this stage, as it has 
been argned on behalf of the appellant that 
the identity of the deceased with Vinayak Rao 
has not been established. In oar jadgment 
it has. 

This man Vinayak Rao Kaple was known 
to the Police as an active and prominent 
member of a revolationary society operat- 
ing both in Bengal and in the United Pro- 
vinces. He had been wanted by the 
Police since March or April 1915 in con- 
nection with the Benares ODnapiraoy case. 
Another person who was similarly wanted 
was the accused appellant Labiri, and a 
third was Nripendra Nath Cbakravarti, still 
absconding, the man who according to 
the findings of the Court below fired 
the shot which killed Kaple on the night 
of the 9th February. It is clear from 
the Police evidence that it was suspected 
from the first that the murdered man was 
Vinayak Rao; a fact which accounts for 
the photographs having teen shown to the 
lad Moreshwar Rao; but the deceased was 
not known to any one in Lucknow by 
that name; we have it that to some he 
was known as *‘Satyen’' (though a Maratha 
be dressed and spoke like a Bengali), to 
others as *‘Bara Babu.’* 

To resume the history of the Police 
investigation, the accused Lahiri was arrested 
in Lucknow on the 22nd February and he 
was found in possession of arms and 
ammunition, the latter consisting of over 200 
loaded cartridges for use with a Mauser 
pistol. From the evidence of Mr. Goldie, 
Deputy Commissioner of Police, Calcutta, it 
appears that these cartridges found in the 
prisoner’s possession and marked with the 
letters '*K. B.” correspond in appearance 
with those which were stolen from Messrs. 
Rodda of Calcutta some time ago. Mr. 
Goldie knows that 50 Manser pistols and 
45,000 rounds of ammunition were so 
stolen, ani has official knowledge of the 
marks on the stolen cartridges. He was 
able further to depose that Kzbibit A2, 
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the empty case which was picked up at 
the sceLe of the murder, bsars the same 
mark as the stolen ammunition. 

Lahiri after his arrest was charged nith 
an offence under the Arms Act; he was 
convicted, and the sentence of 5 years’ 
imprisonment which he got is still running. 

The next event of imporfance in the 
course of the Police investigation was the 
arrest on the 3rd April of a youth named 
Shankar Lai, who is one of the principal 
witnesses in this case. He is a lad of 18 
who at the time of the murder was a 
pupil of the Church Mission High School 
in Lucknow, reading in the 9th Claes. 
He bad entered this school in August 1917, 
having previously been a pupil of a acbool in 
Aligarh koown as the Dayanand Arya Vedio 
Pathshala, and was living in the house 
outside of which the corpse of the murdered 
man was found. 

This boy disappeared from school im- 
mediately after the murder and turned up 
in Aligarh on the let April, where he went 
to stay with his brother (or cousin) Bhoj 
Raj who is employed on the railway. The 
latter, who seems to have been aware that 
the Police were looking for Shankar Lai 
in connection with the murder case, ques- 
tioned him and eventually took him to the 
District Magistrate to whom Shankar Lai 
made a statement which was duly recorded. 
This is Exhibit BI2 on the record. All he 
said on this occasion was that he knew 
nothing about the murder. He had heard 
that a murder bad been committed in front 
of his house; he got frightened and ran 
away to Moradabad, where he remained till 
the time be came to Aligarh to fau cousin 
Bhoj Raj. The Magistrate after taking 
Shankar Lai’s statement let him go, but he 
was arrested the same evening (3rd April) 
and was sent to Benares on the 5th. He 
arrived at Banares on the 6th and was 
interviewed on the evening of that day by 
two officers of the C. I. Department, Deputy 

Superintendent Mukerjiand Inspector Baner* 

« • 

Ji. - 

The next day (7th April) he was placed 
before Mr. Pim, the District Magistrate of 
Benares, to whom he made a long state- 
ment admitting that he knew about the 
murder. He related the story of his initia- 
tion into the revolutiouary society to which 
he belonged and of his life in Lucknow 
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after he movetl there from the sohool at 
Aligarh. He woand np bia story by telling 
Mr. Pirn that the statement he bad made 
a few days previoasly to the Distriot Magis- 
trate of Aligarh was false. 

Exhibit A 63 is a oopy of the statement 
made by Shankar Lai to Mr. Pirn on the 
7th April. The next thing we know is that 
on the 12bh April 1918, Shankar Lai, at the 
Central Jail, Lnoknow, identi6ed the prisoner 
Labiri as the person whom in bis statement 
to Mr. Pirn he had desoribed as **tbe man” 
and whom he had on one oooasion heard 
desoribed as * Thermometer.” It seems 
that Shankar Lai was not aware before 
his arrest of the aooofed’s real name. 
On the same day Shankar Lai was taken 
to the Ha*/.ratganj Poiioe Station by Mr. 
Sonds and there were placed before him 
10 ronnd felt eaps inolodiog the three which 
had been picked np at the scene of the 
murder. After a long aorntiny he selected 
one cap (Exhibit A5 in the case) which he 
declared to be exactly like the cap which 
* the/ mao” was in the habit of wearing. 
This was one of the caps found near the 
dead man*B body on the night of the 9th 
February. Mr. Sonds noticed that ^bile 
Shankar Lai was handling the caps he look- 
ed a long time at another cap (marked Ex- 
hibit A4 at the trial), and be asked him 
why he had done so. Shankar replied that 
the cap looked like one worn by another 
man, Shambhu Dayal, whom he had men- 
tioned in his statement to Mr. Pirn. He 
explained that he bad hesitated to say so 
because he did not feel quite snre. 

This cap (Exhibit A4) is also one of the 
caps recovered at the scene of the crime. 
The third cap (Exhibit A6) was not identi- 
fied by Shankar Lai. 

We pass on now to describe how the evi- 
dence of the other principal witness in the 
case came to bs available. The real name 
of this witness is Tejendra Mohan Ghosh, 
He is a Bengali Kayastb, aged 20 years, and 
a resident of Dacca. According to tbe evi- 
dence of Mr. Goldie. Tejendra had been 
known for some time as a member of a 
revolutionary society in Bengal and tbe Police 
in that province were seeking to arrest 
him. 

Nothing seems to have been known in 
these provinces about Tejendra. Mr. Big. 

gaue, an officer of the C. I. Department in 


tbe United Provinces, deposes that he kne^ 
nothing of this man before this case was 
set going, while Deputy Superintendent 
Mukerji swears that the first oooasion when 
be saw Tejendra was on the day when be 
was produced to give evidence in the Conrt 
of the Committing Magistrate. That day 
was the 13th July 1918, the day after 
Shankar Lai had been examined in tbe 
course of tbe commitment proceedings. 

The evidence shows that Tejendra waa 
arrested in Calcutta on the 3rd July 1918 
as a member of the revolutionary party who 
was suspected of having been concerned in a 
“political” daooity. 

Mr. Goldie saw Tejendra on tbe afternoon 
of the 3rd July and again on the 4th July, 
when he recorded Tejendra's statement. Mr. 
Sonds went down to Calcutta and saw 
Tejendra on the 7th July and finally Tejen- 
dra arrived in Lucknow early in the morning 
of the 13bh July. Mr. Sonds, who had 
meantime returned to Lucknow, met Tejendra 
at tbe Railway Station. He drova with 
him round tbe city where Tejendra pointed 
out the scene of the murder and various 
other places, subsequently a shop in Aminabad, 
where he had purchased a pair of shoes 
(pumps) when he was Hying from the scene 
of the crime to the Railway Station. 

The witness was then taken to the Poiioe 
Station in Hazratganj, <wbere identification 
proceedings were held under the supervision 
of Mr. Nehru, the City Magistrate (Mr. 
Nehru’s evidence and the record of the 
proceedings, Exhibit A87). 

Eighteen persons, one of whom was tbe 
witness Shankar Lai, were drawn up in 
front of a screen behind which were Tejendra 
and Mr. Nehru. It is proved that from this 
position in which Tejendra could not be 
observed he picked out Shankar Lai, saying 
that be was a youth who was known to 
him as Lala”, After this Tejendra was 
mixed with a crowd of 18 other Bengalis and 
Shankar Lai picked him out as a man whom 
he knew, not by his real name but by the 
name of Bangal”. (This point is made 
clear by Shankar’s ovidenco in Court,) 

Tejendra was next taken by Mr. Nehru 
to the Lucknow Jail and there, out of a 
group of 2i, he picked out the aocased 
Lahiri as being the man he knew by the 
names of “Chemist” and “Thermometer”. 
After this Tejendra was taken to Coucti 
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aod examined as a witne^^s. At present all 
that need be said is that he deposed that 
the prisoner was on the spot when the 
mnrder was oommiited, that he oame there 
aooompanied by the man who aotnally shot 
Satyen (a man^ who was known to him by 
the name of *‘Rajia” or that Lahiri 

had a revolver which he tried to fire three 
times at the witness (it missed fire each time), 
and that he (witness) had a straef&rlo with 
Lahiri in the ooarse of which he gained 
possession of Labiri’s revolver. He described 
the straggle between *'Satyen” and *' Raja” and 
how he managed to snatch the Mauser pistol 
from the latter. Finally, he described bow. 
after the accused and Raja ran away, be 
found that *'Satyen'’ bad been mortally 
wounded and bow. after propping him up 
in the position in which the body was 
afterwards foand. he made his way to the 
railway station and escaped tta Benares to 
Calcutta. 

We have thought it expedient to explain 
with all this detail the manner in which 
the statements of Shankar Lai and Tejen* 
dra became available as prosecution evidenoe|. 
It IS practically upon the statements of 
tcese.two youths that the whole case for 
the prosecution rssts, and the history of the 
way in which they oame into Court will 
prove to be a matter of the first import- 
ance when we come to disoass the value of 
their testimony. 

Apart from their statements, there is on 
record a considerable volume of oral and 
documentary evidence which is either -for- 
mal or introductory, and, for reasons about 
to be stated, it will not be necessary for 
us to examine in detail the introductory 
evidence led to show the relation in which 
the prisoner stood towards the deceased, 
the two witnesses whose names have been 
mentioned, the man Raju. and another man 
Ram Prasad aliaa Naraingh Prasad, both 
of whom have hitherto avoided arrest. 
The purpose of the introductory evidenoa 
was to show that all these persons were, 
prior to the date of the murder, associated 
together as members of a revolutionary 
society and that the murder was the result 
of a quarrel between the prisoner and his 
friend Nripendra {alias Raju alias Sbambhu 
Dayal) on one side and Tejendra and the 

deceased on the other. 
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The learned Counsel, who ' has appeared 
befoi*e ns to argue the case for the at>p^' 
lant, has admitted that praotioally ^all of 
the evidence which relates to 4he events 
preceding the 9th February is ' true. 
informed us as soon as be opened his ease 
that he admitted that Lahiri was a mem* 
her of a revolntionary society;- rbai he and 
the other persons just mentioned were 
associates, all members of the same party* ; 
that they had met from time to time at 
Agra, Aligarh and Lucknow; that Lahiri 
bad been to Agra cn the SOth January 
and had met there the deceased, the 
witness Tejendra and the man Raju, and 
that there bad bsen some dispute between 
Lahiri and the deceased, though it was 
claimed that this dispute had been settled 
before the date of the murder. 

We lay stress upou these statements made 
by tbe learned Counsel because the admis: 
sions contained in them have been made 
for tbe first time in this Court. Neither 
in the Court of the Magistrate nor before 
tbe Judge did Lahiri make an admission 
of any kind. Tbe only statement made 
by the accused before the Magistrate wa? 
that be had nothing to say there When 
be was on his trial in the Gonrt below, 
all that he stated by way of reply to the 
proseoutiqn evidence was: was not pre- 

sent when the murder took place. I know, 
nothing about iP*. and having, said this 
be informed the Judge that he declined 
to answer any questions, and that be had 
no witnesses to call. 

I 

In tbe lengthy petition of' appeal, sent 
by the prisoner to this Court, a petition 
obviously written by himself in Ebglish, 
there are passages which might be inter*' 
preted as containing admissions of tbe 
accused’s membership of a revolutionary 
society and of bis acquaintance with the 
deceased, the two witnesses Shankar and 
Tejendra and others whose names crop up 
in tbe prosecution story. But, immediately 
before tbe appeal was called on for hear* 
ing, we received a farther petition from tbe 
accused in which he is anxious to poiot 
out that his previous petition is not to be 
understood as containing any admissions 
of fact but that anything in ’ the shape 
of admissions was to be considered only- 
as admitted *’for the sake of argument,” 
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We plaoed this petition in the hands ot 
the appellant’s learned Ootinsel and it was 
after seeing it that he opened his ease 
and made the admissions to which we 
have referred. The learned gentleman is, 
if we may say so, the most experienoed 
oriminal lawyer of the Oadh Bar and we 
may take it that he made these admissions 
with a fall sense of responsibility; at the 
same time, we desire to say that althoagh 
this introdnotory evidenoe was not examined 
in detail at the time of argaments, we 
have soratinised it all very closely and have 
arrived at the oonclnsion that whether the 
fhots to which it relates aie admitted or not, 
they are fnlly proved. 

Before we proceed to the task of deal* 
ing with the statements of Shankar Lai 
and Tejendra, we may properly refer to 
the evidence of the medical witness who 
made the post mortem examination of the 
body of the decsesed. He is Dr. Mushar- 
raf Ali, Assistant to the Civil Surgeon of 
Lnckoow, and he proved the report (Bx* 
hibit A45) which he drew up after exa- 
mination of the body, as also Exhibit A46, 
a memorandum containing an expression 
of his opinion on certain matters which 
he made over to the Police in the person 
of Deputy Superintendent Abul Qasim. 

The evidence proves that the cause of 
death was tinmorrhage due to a bullet 
wound. The bullet entered the belly below 
the navel and emerged over the right buttock 
after penetrating the intestines. 

There were other marks cf injury on 
the body including two contusions in the 
region of the forehead and a contused 
wound on the back of the head. The 
remaining injuries were a contusion of the 
right thumb and several abrasions. All 
of these point to the oDnolusion that the 
deceased man was involved in a struggle at 
the tfme he was shot. 

The only important thing to notice in 
the memorandum given to the Police (Ex- 
hibit Ai6) is that the Doctor, though not 
prepared to give any dehnite opinion 
regarding the distance from which the fatal 
shot was bred, was nevertheless inclined to 
believe that the shot was not bred at very 
close quarters, an opinion which derives a 
certain amount of support from the fact 
that there is nothing to show that the 
vlbthing of the deceased in the neigh- 


bourhood of the wound was burnt or scorch- 
ed, as it might have been had the body been 
quite close to the muzzle of the pistol when 
the shot was Bred. We mention the evi- 
denoe on this point, because it was suggested 
in the course of argument that it was pos- 
sible that in the course ' of the struggle 
for its possession the pistol might have gone 
off by accident. 

We come now to the evidence of the wit- 
ness Shankar Lai. 

We may pass lightly over the introduc- 
tory portion of his statement in which ha 
describes bow he first made the acquaint- 
ance of the prisoner at Aligarh and how 
at the prisoner’s instance he removed from 
Aligarh to Lucknow in the month of August 
1917. He tells us how at Aligarh be 
became acquainted at school with the man 
Nripendra Nath whom be always knew 
as Shambhu Dayal, a man whom he also 
met in Lucknow and whom hs knew to bs 
a oloss friend of the accused. We have 
the story of the accused’s disappearance 
from Lucknow for a short time (about 
November I9l7) and of his return, which 
was preceded by a day or two by the 
arrival of two strangers whom he got to 
know as “Bara Babu” and “Bangal,” 
meaning respectively the deceased man 
Satyen (or Vinayak Rao) and the witness 
Tejendra Mohan Ghosh. He tells us how 
these two and “Shambhu Dayal” went away 
from Lucknow and how he next saw them 
after the lapse of a considerable time on the 
day of tlie murder. 

The witness, it may be explained, know.s 
nothing of the visit of these three msn to 
Aligarh and Agra or of the incidents at 
those places deposed to by the vvitness 
Tejendra. 

Coming closer to the time of the murder, 
Shankar Lil states that a day or two 
before the 9th of February the accused 
had mentioned to him that the deceased 
("Bara Baba”) had been spending money 
in improper waj.s. Tlie acousoci also warned 
him not to allow Bara Bibu” to come 
and live with him, telling him at the 
same time that he might receive ‘ Shambhu 
Dayal” in case he came back to Lucknow. 
The witness explains here that for some 
time before the murder the accused hml 
shitted his abode to a qaarJer of which he 
was ignorant, though he used to see the 
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BOGused nearly every day, beoanee he used 

to oomeinthe evenings to fetoh the '‘Leader” 

newspaper which witness used to purchase 
for him. 

On the morning of the 9th February 
bhankar Lai oame back from the eating 
house where he was in the habit of tak. 
>ng his food. The time was about 9 a, m 
and he found "Bara Babu” and "Bangal” 
sitting at his door. They began by asking 
him about ^ the man,” (i.e., IheaoGnsed), where 
he was living, what he was doing, and in 
what state of health he was. Shankar 
Lai denied to them that he knew the 
residence of the man”, and no doubt in 
view of the previcui warnings of the 
aooused tried to put them off to (he best 
of his ability. They insieled on his 
procuring them some food, which be did 
and soon af*er they departed, having 
delivered to him a letter marked “Urgent” 
which the witness looked up in a box 
Urom which it was afterwards recovered 
by the Police). The witness adds that 

T?® “Shambhu 

Dayal had been to see him and that he 
answered No.” 

All this happened about 10 a. m., and 
the next thing we have is that at about 
o p. M. the same day while he was in 
class at school Shankar Lai was called 
out and met Shambhu Dyal”, who at 
once asked him if he had had a visit 
from the Bara Babu” and "Bangal”. 

Sharkar then told him all that had 
passed that morning and “Sbambho Dayal” 
then went away. In tie evenicg after 
pobocl, the^^ witness went as usual and 
bought the Leader” and went home expfot- 
irg to have a visit from the accused at 
the cDstcmary (ime, t.e., between 6 and 7 

P. M. 

The acoosed did not come and the wit- 
ness, tired of waiting for him, went off to 
have biB dinner at the eating-house. 

Before he bad hniehed bis meal there 
the prisoner appeared at the dcor and 
asked the manager of the establishment 
for Shankar Lai. The latter hearing his 
name mentioned turned round and saw 
the accused who told him to burry ud 
with his food. 

Having eaten his dinner, the witness 
welt out and the aooustd then told him 
that be would have to go with him. 


[1919 

* 

Shankar Lai ^ asked why, and the prisoner 
then Baid| Wo have shot Bara Babu 
bnt be is not dead and we have lost 
onr pistols there. You should not 'go to 
your house lest he kill you.” 

The aooueed then took Shankar Lai 
off to his house in the Manlyiganj 
qnarter — a honse which we may here 
mention was subsequently pointed out by 
(be witness to Mr, Sonds— — the same house 

in which Lahiri was arrested on the 22nd 
February, 

Shankar Lai describes the accused aa 
having been in a state of perturbation 
{ghabraj/a hua) when he met him at the 
eating bouse. He states, moreover, that the 
accused had no cap but was wearing 
round bis head and face an article of 
apparel which he has described at one 
time as a ^comforter” (guluhand) and at 
another as a “wrapper” ichadar). 

Shankar then describes bis arrival at 
the house in Manlviganj. The door was 
opened by “Shambhn Dayal”, who also 
appeared to be agitated. As soon as they 
Bot to the upper room, the prisoner asked 
Shambhu Dayal” where Ram Prasad was, 
Shambhu said be did not know, upon 
which the aooused remarked: “He must 
have turned tiaitor and gone to the side 
of Bara Babu.” 

At this stage there was a knock at 
the door. The prisoner took up a re- 
volver while Shambhu” and the witness 
armed themselves with lathis. Before the 
door was opened, they called ont asking 
who the visitor was: Ram Prasad replied 
and stated that he was alone. He was 
then admitted, and as he oame in the 
prisoner said to him:— “Had Bara Babu 
been with yon, I would have killed yon,” 
After Ram Prasad came in the accused. 
Shambhn and he began to talk of what 
haJ just happened. 

Ram Prasad told them how Bara Babu 

and Bangal” had come to him in the 

course of the day trying to 6nd nut from 

him whore the accused lived. Ram Prasad's 

fitory was that he bluffed them by. taking 

them round the city the whole afternoon 

and he described how in the evening 

they brought him to Shankar LaPs bonee. . 

Ram Prasad then added that be ded - 

from the scene as soon as the first shot ww 
fired. ' 
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Tbe rest of the story Shankar Lai beard 
from the aooaaed and **Shambha Dayal’** 
They told him that they thought that Bam 
Prasad had been oaptored by **Bangar’ and 
the *'Bara Baba” and that they had armed 
themaelves and gone oat to search for him 
intending to release him. They then des* 
oribed how they had oome upon Ram 
Prasad sitting in the lane with '"Bangal” 
and**Bara Babo” outside Shankar Lai’s bouse 
and spoke of tbe straggle wbioh ensued. 
"Shambhu” approaohed the three men and 
was gripped by '*Bara Baba”. Thereupon 
**Shambha” began to shoot. He was then 
rushed by “Bara Baba” and “Bangal”, who 
managed to throw him. When be fell be 
lost the pistol. 

Tbe aooDsed said that while the struggle 
was going on, he tried three times to shoot 
“Bangal” with his revolver but the weapon 
missed fire on each o<)oa8ion. Bangal” then 
tackled tbe accused and threw him and in 
this way accused lost bis revolver. After 
that,” said the acoussd, “l came to you,” 
meaning Shankar Lai. 

Tbe witness adds that he noticed stains 
of blood on “Shambhu’s dhoti*' and on the 
accused’s “wrapper” or *oomforter”. He 
then goes on to narrate how be was sent 
away with Ram Prasad to Benares a few 
days after the murder, how he spent bis 
time up till the time of his arrival and 
arrest at Aligarh. 

Such is tbe story of the youth Shankar 
Lai which, in so far as it purports to give 
an account of the murder, does not profess 
to be the statement of an eye witness but 
a description of the affair given to him im 
mediately afterwards by three men who 
alleged they were on tbe spot. 

From this we turn to the evidence of 
Tejendra, the statement of a witness who 
professes to have been present when the 
murder was done and to have played an 
active part in the struggle which ended with 
tbe shooting of the deceased. 

Tejendra describes the manner of his 
arrival in Lucknow last November in com- 
pany with his friend “Satyen”, tbe deceased 
man. He and Satyen were brought to 
Lucknow by the accused and there they 
made the acquaintance of Rajo (the Shambhu 
Dayal” of Shankar Lai’s narrative) and 
of Ram Prasad or “Rammu” whom they 
bIso knew as Narsiogb Prasad, He goes 


on to tell bow he and “Satyen” went to 
Aligarh with “Raju” and how they after- 
wards moved' to Agra, where on the 30tb 
January there was a meeting with Raja” 
and the accused (“Chemist”). 

Tejendra' deposes that at this meeting a 
dispute arose between tbe accused and 
“Satyen.” This story is that tbe prisoner 
took tbe line that “Satyen’s” religions belief, 
or rather want of snob belief, disqualified 
him from membership of the revolutionary 
society to which they both belonged. He 
gives us to understand in another portion 
of his evidence that both “Satyen” and 
the accused were leading members of tbe 
society. 

The dispute on the 30th January led to 
angry language and threats of shooting 
by tbe accused. Tbe parties separated with- 
out the quarrel having bsen composed and 
the accused did not come back to Agra, though 
it was expected he would. 

On tbe 4th February “Raju”, who was 
living at- Aligarh, appeared again at Agra 
and, aotiog the part of an agent of tbe 
accused, tackled “Satyen” once more on the 
subject of his belief. * Satyen” resented being 
questioned by *Raja” and refused to discuss 
matters. 

That this part of Tejendra’s evidence is 
no fiction is proved by a letter, Exhibit 
A 47. which is shown to be in- tbe writ- 
ing of “R\ja” {alias Nnpendra). The letter 
is dated the 4th February and was sent 
to Lahiri to a fictitious address at the Reid 
Christian College, Luokoow. It never reach- 
ed the accused for it was sent by the 
College authorities to tbe Dead Letter 
Office and was subsequently handed over un- 
opened to the Police. 

In this letter“Rija” writes that “Parbhu 
Das” (another name for the deceased) was 
“nob willing to give out his decision to 
me.” 

“He says 1 am not entitled to hear the same 
direct from him.” 

The writer then goes on to say that it 
would bs advisable for the accused to come so 
that the dispute might be settled “favourably 
or otherwise.” The writer adds that “Bangal” 
(Tejendra) seems to be playing a double 
game diplomatically and he winds up by 
saying that he has not made any compromiss 
whatsoever,” 
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It is absolutely clear, therefore, on this 
evidence that cn the da'e this letter was 
written there was some dispute between 
the aoonaed and “Satyen” and that 
the writer Raju*' (Shambhu Dayal) was 
acting on the aooused’e behalf for the pur^ 
pose of having the dispute settled. The 
nature of the quarrel is not alluded to, but 
it must have been with reference to, some- 
thing urgent in view of the statement 

that a^ prompt settlement ^'favourable or 
otherwise” was called for. 

To come back to Tejendra’s statement; 

happened was on the 
oth February, when Rajn appeared at Agra 

again representing that he bad come from 

Lucknow where he had gone to see the 

accused who wag ill. Retold them that he had 

sent Satyen” a letler^sent apparently to 

an accommodation address— which “Satyen*' 

had not received when “Raju” came to the 
bouse. 

Rajn” remained some little time and after 
be had had some food which he got Tejendra 
and Satyen” to prepare for him, he left the 
house. Soon after he had gone, it was dis- 
covered that a Mauser pistol and some 
cartridges which “Safyen” had kept in bis 
bedding were missing and when this fact 
was discovered, they jumped at once to 
the conclusion that “Raja” had stolen these 
articles and at once determined to pursue him 
to Lucknow, whither they concluded he had 
gone. It may be mentioned here that the 
letter which Raja had sent to Satyen at 
Agra was delivered to Satyen after Raju 
had escaped and was found in one of Satyen’s 
pockets after bis death. 

The language of the letter suggests that 
it was written for the purpose of deceiving 
Satyen by telling him that the writer 
Raju was unable to visit him after all as 
he had received an urgent call to Lucknow 
to see Thermometer”, or it may be that 
Raju after writing the letter changed bis 
mind and determined to go to Agra before 
travelling to Lucknow. 

Be that as it may, it is clear that Te- 
jer dra and ' Satyen” were convinced that a 
trick had been pUyed upon them and off 
they started for Lucknow iu pursuit of 
“Raju”. 

. They arrived in Luckrcw about 8 a. m. 
on the morning of the 9th Febioary without 
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having overtaking "Raju” and they went at 
once to the house of Shankar LaL 

Tejendra's story of their meeting with 
Shankar tallies exactly with what is stated^ 
by Shankar regarding this matter. They 
plied Shankar with questions for the pur* 
pose of finding out where the accused livtfl 
and they also enquired about “Sfaambhu 
Dayal.” Tejendra describes how they wrote 
the urgent letter which they got Shankar 
Lai to look in bis box. This was all done 
by way of a trick: they wanted to see if 
the stolen Mauser pistol bad been left-with 
Shankar and put by him in bis box. After 
having food which Shankar procured for 
them, they went off in search of Ram Prasad 
in order to learn from him, if they oouldk 
the whereabouts of the accused. They 
came upon him later on in the day aud be 
took them all round tfao city without (ell* 
ing them where the aooused was 
living. In the evening they made Ram 
Prasad take them to Shankar’s house, where 
they sat down in the expectation that the 
aocrused would come there. While- they 
were sitting there in the dark two men, 
RubsequenUy recognised by the witness as 
the accused and Raja, approached them and 
then began the struggle which terminated in' 
the murder. 

Tejendra says he seized one of the men 
by the shawl and asked him who he was. 
The man fired at onjoe and was then tackled 
by Satyen. After this Tejendra says he 
beard two more shots sod he then perceived 
that the second man was covering him with 
a revolver. He at once rushed bis assailant, 
gave him a blow in the face and wrenched 
the revolver from his hand. The revolver 
did not go off and the witness says that 
the same night when he examined the 
weapon in the train be discovered that it bad 
missed fire three times. 

Tejendra swears that the man from whom 
hb took the revolver was the accused Lahiri, 
from whose face the wrapper had fallen in 
the course of the struggle. 

Having disposed of the accused, Tejendra 
turned round to Sa'yeo and the other 
man who were wrestling on the ground. 
He recognised this other man as Raju 
and he snatched the Mauser pistol from 
him. Rajn then ran away and the witness 
tried to help Satyen to move off. The 
latter was able to walk only a few steps 
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and then lay down, sayingr that be was 
done for. Tejendra, seeing that be was in 
a bad way, propped him ap against the 
ledge in front of Shankar’s bonse and 
then bolted taking with him the revolver 
and the pistol, in the straggle he lost bis 
shoes and on the way to the Railway 
Station be bought a pair of pumps at a 
corner shop. He also lost his oap and later 
on, that is to say, on the 13th July when 
he gave evidence before the Magistrate, 
he saw it in Court and identiSed it. Ex- 
hibit A6. 

The rest of Tejendra’s story deals with 
his movements between the night of the 
murder and the 3rd July, when he was 
arrested in Calcutta, and he also desoribes 
how he was brought to Lucknow on the 
morning of the 13th July, when be drove 
round the city with Mr. Sonds and pointed 
out to him the various places referred to 
in bis story, icoluding the corner shop 
where he booght the pumps after the 
the murder. We may state here that 
Abdul Wahab, the proprietor of this shop, 
produced bis account book in Court, which 
shows that the last entry of the 9th February 
relates to the sale of a pair of ‘‘pump shces" 
tor Kb. 6. 

Having now set out the substance of 
the statements made by the two principal 
witnesses in the case, we proceed to con- 
sider the grounds upon which it has 
been attacked and the arguments which 
have been advanced for the purpose of 
showing that neither witness can be believed. 

We have mentioned already that the 
prisoner refused to make any statement in 

the Courts below beyond a b.ire denial he 

was not at the scene of the murder and 
knew nothing about it. He has in his 
petition of appeal furnished us with an 
accurate and exhaustive criticism of the 
statements of the two principal witnesses and 
we shall now deal with the points be 
raises, points which were all argued before 
ns by his learned Counsel. 

First, we have it contended that Shankar 
Lai’s story is false because there is some 
evidence to show that he himself was at 
the scene of the murder, and we are 
asked to hold that the inference is that 
Shankar Lai is trying to screen him- 
self by throwing the blame upon the accused 
who was really not there. 


inis contention is founded on a state 
ment made by Shankar Lai in cross-ex^ 
amination in the Sessions Court. We have 
already mentioned that after hie arrest 
Shankar Lai was brought (o Lucknow and 

asked to identify certain caps. We have 
It that out of 10 caps placed in front of 
him he picked two out cf the three cane 
which were found at the scene of (he 

murder. He described one of them, Exhibit 

A5, as being like the cap worn by “the 
man. As to Exhibit A4 ho said it 
resembled the oap which "Shambhn Dayal” 
wore, but he wasn’t very sure about it 

Id the Sessions Coart in oross-examina- 

tion Shankar Lai was asbea with refer 
enoe to the oap A4 whether it was not his 
whe her be had not had it washed, and 
whether .t had not shrank in the process 
of washing or cleaning. He said yes th^ 

’’*1' ‘‘ e°‘ o'd and dirty. 

and after this he 
and Shambhu Dayal” had exohanged oaps 
This statenient about the oap Exhibit A4 

Coarr\nd 7 “ ‘ u‘'“® ■“ Sessions 

Court and it would be interesting to 

speonlate how the aaonsed’s Connsel got 

the information whioh enabled him to pat 

these qaestions. They can hardly have 

been mere Inoky shots. Bat wa are aakJrf 

to discard the whole evidence of ehankar Lai 

on this ground. The Counsel for the Crown 

on the other hand, argues that all this is an 

kar'Lar" Shan 

Our opinion is that the admisEion does 
not damage the evidecos in any way. for if 

t^he case 18 that the cap had been cleaned and 
had shrank, the inference would be that it 
had ceased to 6t Shankar Lai and would 
no longer be of any use to him and 

would be nothmg strange in his exchanging 
it for Shambhu Dayal’s. We 

d 7 straightfor 

ward and Uve no doubt he would have said 

the same thing earlier, had be been examined 

or cross exaniiDod about it. From tim !! i 

that Shankar Lai waa very oar^fnl ^ 
cautious and we think his evidence on thil 
part of the case is reliable, though of course 
It does not pretend to be conelueive as t^fh! 

Identity of the cape. We observe that he 
accused says nothing in his ann^oi u , 
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to be his (aoonsed’s) property. He has never 
denied that Kzhibit A5 is bis oap and as 
that oap was fonnd at the soene o£ the orime» 
it is a litte diCBoalt to see bow it is to be 
saggested that Shankar Lai, who was present 
at the murder, is patting in bis own plaoe 
the aooQsed who was not. Even if we assame 
that Exhibit A4 is Shankar’s oap, we have 
it that Exhibit A5, which is said to he, the 
acouaei’s oap, was found at the spot as well. 

The next point made against Shankar’s 
■tory is the little variation he has made in 
describing the article worn by the aoaased 
round his bead acd neok. It is true he oalL 
ed it a '^comforter” igulub ind) in his earlier 
statement and a ''wrapper” in his latest 
statement, and Lthis is pot forward as an 
argument to support a theory of oonnootion. 
Shankar’s statement, it is said, has b^en 
trimmed to agree with Tejendra’s, for be 
spoke of a wrapper and not a oomforter. 
There is absolutely no merit in this arga* 
ment. It was demonstrated to us in Court 
that a grey wrapper (ci^adar) folded and 
tied round the neok and bead would look 
exactly like the grey woolen oomforter be* 
longing to the accused which was produced 
before ns. 

Then it is said, "Shankar Lai told the 
Court that the man’s^oomforter was stained 
with blood.” How oan that be possible 
when Tejendra’s evideuoe shows that the ao* 
cased was never in actual contact with (he 
murdered msnp 

This argument is of no avail. Shankar 
Lai described stains which he may have 
thought to be stains of blood, and, on the other 
band, Tejendra sayd he gave the aoenped a 
blow on the face with hia fist which may 
have drawn blood. -Next, we have the point 
made that the Manager of the eating-house 
was not called to support Shankar’s story 
that the accused came there after the murder 
and took him away. We are asked for this 
reason to discard the whole story of Shan- 

We asked Mr. Ross Alston who appeared 
for the Crown why this man was not call- 
ed. He could only say that the prosecution 
deliberately refrained from calling him^ for 
certain reasons which be was not permitted 

to dieolose. 

We may take it then that the manager 
of the eating-house would not have supported 
Shankar’s story. 


Assuming this to be so, can we be asked 
to reject Shankar’s statement for this rea- 
son? There is no room for doubting that 
Shankar Lai was living alone in his house 
in the lane and was attending school. He 
mu^t have had food somewhere, and what 
oan there be more probable than that be 
should go to an eatiug-hou^e twice a day 
for his meals? We have not the slightest 
doubt that he did go every day to this place 
which he calls the **Bkojan Bhandar*\ and we 
fail to see why we should not believe that be 
was there on the evening of the 9tb February 
.at bis usual dinner hour. Of course, theie 
is the fact that there is no corroboration of 
the statement that the accused came there 
and took him away. That .is a fact to be 
considered; another fact which must also be 
taken into account is that ihe accused has 
never denied having gone to the eating-bonse 
that night. 

We pass on to examine the’ next ground 
upon which the evidence of Shankar Lai is 
impeached. Refereuoe is made to bis admis- 
sion that the statement be made to the Dis- 
trict Magistrate of Aligarh on the 3rd April 
was faLe aod the suggestion is made that the 
statement which he made to Mr. Pirn on the 
7tb April was inspired by the C. 1. D. Officers, 
with whom he was in contact on the 6tb 
April after be bad been brought to Bsnares. 

This suvgestion or tbsory rests npoo certain 
statements made by Shankar when cross- 
examined in the t-essions Court. What be 
says is this. After he arrived at the Police 
Station in Benares, he received a visit from the 
two C. I. D. Officers Mukerji and Banerji. 
They asked him to say all Le knew about 
''politics”, and they told him they knew be was 
a political” man. They made no mention of 
the murc^er. Shankar says be then told 
them what be knew abcut " politics ” and 
made no statement about (he murder. 

The officers then told him that the murder 
had been committed in front of his house 
and that he must, therefore, know some- 
thing about it aod they invited him to dis- 
close what be knew. Shankar says ha 
then told them all be could. He deposes 
that the officers never asked him anything 
about Labiri. Nor did they tell him that 
any one bad been arrested on account of 
the murder. 

All this passed in the course of oonversa- 
tion ; nothing was recorded at the time. In 
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the eveninir Makerji and Banerji oame 
again and began writing down his state- 
nient. They did not finish the writing of 
it that night ; they oame and did so next 
morning and after that Shankar was taken 
before Mr. Pim, 

It will be observed that there is not a 
word here to enggeat that either Mukerji 
or Banerji put any statements into Shan- 
kar 8 month or did anything beyond pressing 
him to reveal what he knew. 

Let as turn now to the evidence of 
Dspnty Superintendent Mukerji. He says 
he first saw Shankar at Benares on the 
6th April between 4 and 5 p. «. He hft 
him for an hour or two and oame back 
and remained with Shankar till about 10 
p. M., and in oroas examination he stated 
(as Shankar had done) that be began re- 
cording the statement on the evening of 
toe t:th and finished on the morning of the 
7th. Mukerji was hardly cross-examined 
at all and not a single question was put 
to him for the purpose of eliciting what 
had parsed between him and Shankar before 
the statement was made. Nor was it even 
suggested to Makerji that be had supplied 
Shankar with facts which he reproduced 
before Mr. Pim the next morning. 

As for Inspector Banerji, he was not 
questioned at all about his interview with 
Shankar Lai. We may, therefore, say at 
once that there is absolutely nothing on 
record to indicate, much lass prove, that the 
statement which Shankar made on the 7th 
April was inspired by the^e two cffisers. 
And further consideration shjws that the 
statement could not possibly have been 
prompted by them. 

We have it tVat Shankar Lai never 
knew the name of the acouted till after he 
made his^ statement. He knew the prisoner 
^ly as the man »» or “Thermometer.” 

He knew Tejendra” only as “Bangal” the 

deceased as “Bara Babu” and Nripendra as 
Sbambhn Dayal.” 

Makerji and Banerji k^ew notb'ng of 
Tejendra at all. They knew the aocused 
only by his real name of Lahiri, the 
^ceased by his real name Vinayak Rao 
Kaple, and the third man by his real name 
Wnpendra Nath Chakravati. 

In theee oiroumatanoes. bow is it possible 
to oonoeivo that they should have prompt- 
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ed a story in which these men are des- 

‘hey did not and 

ooald uot l)ftV6 koowD p 
This argument disposes oonoIuBively of 
any theory that Shankar was tanght the 
long story which he gave out to Mr, Pim 
on the morning of the 7th April. 

r of Shankar 

Lai that his statement at Aligarh on the 

3rd April was a false statement. There ia 

. i A * 1 ^ A was made. 

It IS, we think, to be regretted that the 

witneeB was not asked why he made a 

statement whioh was false. We do not 

enggeet the, aoonsed’s Conneel shonld 

have put the question : but it ooght to 

have been pat in re examination by the 

proseoutiOD, or at any rate by the Jndge. 

A possible explanation ia that Shankar 
Ifita the Magistrate of 

Allgarb, was anxious to support the atnnr 
he had already told his oonsin Bhoj Rai 
namely, that he was not mixed up in any 
revolutionary polities and that he knew 
nothing about the murder. But this of 
oonrse le mere oonjeoture as we h«.«. 

explanation given by the witness himeerf! 

Bot lf| od otbop ffponni^fl WA M k. 11 

peaoh the conolnsion that’ the ^ * *a 
made on the 7th April is in 
we shoold not be instihed in tjeot.w“R’ 

merely because the witness Anifd ? * 

.r"' iz'sr''r ...'■‘•‘.i"” -ir 

were fired. Shankar Lai says ttV 
account given to him by the aoLflPr^ 

and this was embedded in f he '^waj/°'f''‘^ 
house not fronting the lane ronnd ® 

corner at a place where a shnrrM- ? 
alley branches off from the lane a few‘ 

s. ....h I,* 
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The argoment is that because only one 
empty ease and only one bullet were found, 
there oould not have been three shots and 
80 w 0 are aoked to hold that both Sbankar 
and Tejendra have been tutored to say 
that there were three shots so as to make 
their statements tally with the first report. 
Another argument is that because the bullet 
was found round the corner, the shot oould 
not have been fired in the lane at Shankar’s 
house as represented by Tejendra. We 
cannot admit the validity of the argument 
that because only one ballet was found 
there can only have been one shot. Bullets 
fired from a high velocity weapon like a 
Mauser pistol may ricochet and disappear 
into space. The absence of the empty oases 
may be accounted for in other ways. It 
i^ not to be doubted that a crowd gathered 
in the lane after the mnrder and small 
articles like the empty oases might easily 
be trodden down or kicked away into a 

drain. 

The faot remains that seven persons, all 
living in the neighbourhood, went at onoe 
to the Polioe outpost and said they had 
heard three shots. There oould be no pos- 
sible reason for these people to go and 
make a deliberately false statement to 
the Polioe. Is it possible to imagine that 
they were all mistaken and that as a 
matter of faot they oould have hoard only 
one report? We think not. One of the 
men who went to the Polioe was Kali Charan 
Brahman, a teaoher in a sohool in 
Luoknow, In his evidence he says he 
heard three shots and he only qualified this 
statement io cross-examination by saying 
that to the bast of his reoolleotion be heard 
three shots. Maiku Moohi, another of the man 
who went to the Polioe, swears that he heard 
three shots. He was not cross-examined on 
this point. 

We are satiatied from this evidence that 
as a matter of faot no less than three shots 
were fired and we hold that these state- 
ments cannot be disposed of merely by 
showing that only one bullet and one empty 
cartridge oase were recovered at the spot. 
As regards the other point, namely, the 
recovery o£ the ballet io the well roand 
the oorner, it may be admitted that thia 
fact cannot be reoopoiled with a literal 
interpietation of Tejendra’s evidence. Bat 
yfQ could hardly expect to have from a 


witness who himself took part in it an 
absolutely aooarate account of a struggle 
which took plaoe in a dark lane. Tbertf 
was, aooording to Tejendra, a 8omev^)iat 
prolonged encounter between the deceased 
and the man Uaju who had the Mausef 
pistol, and in a struggle of this kind there 
would pbvionsly be a shifting of ground as 
tbe parties dragged each other about in the 
fight for possession of tbe pistol. 

It is proved from the plan of the soene. 
of the crime that marks of blood were 
found at three points marked 6, 7, 9, all 
of which are to the south of the corner of 
tbe blind alley, and it is clear that if a shot 
were fired either from 6 or 7 the bullet might 
easily have found its way into the wall of the 
corner boose. 

Again, the plan shows that one of tbe 
felt caps was found at point 8 in the- 
plan, sbowiog clearly that the struggle 
could not have been confined to tbe area 
immediately in front of Shankar Lal’e 
house. Lastly, we know that tbe des^ 
body was propped op by Shankar’s house. 
In his statement to the Magistrate Tejendra 
said that after the assailauts went off be 
lifted *'Satyen” up. “Safyen” was able 
to stagger a few steps; he then oollapsed, say- 
ing * 'the have shot me; I oannot walk 

any further.” 

It was then that Tejendra laid him on tbe 
ground besides Shankar’s boose, and the infer- 
ence is that the plaoe where ‘ Stayen” lay 
before he moved with the assistance of the 
witness was a few paces to the south of 
Shankar’s bouse, in other words, either 
opposite or to the sc uth of the corner of the 
blind lane. 

We have now touched upon ail tbe points 
raised against the etory of Shankar Lai 
and turn to consider the criticisms directed 
against the statement of Tejendra. In his 
petition of appeal the accused draws atten- 
tion to tbe letter Exhibit A63, which was 
found in one of the deceased’s pockets. 
We have already mentioned this letter and 
described how the deceased came to get 
it at Agra on the morning of the 8th 
Feburary. It was written by Raja” at 
Aligarh on the 7th and we know that 
‘‘Raja” (aliaa Shambhn Dayal) was in Aligarh 
on that date because we have tbe Exhibit 
A61, the application made by “Shambhu 
Dayal” op the 7th to bis school master 
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in Aligarh asking for leave for 3 days as 
he had fever. 

The aoonsed points 1o the abatement of 
Tejendra to the effeot that when '*Raja’' 
oame to Agra on the morning of the 8th 
he represented that he had oome from 
Laokoow, which was impossible if he 
had been at Aligarh the d%y before. It 
is diffionlt to see how this in any way 
affeota the evidence of Tejendra. If Raja 
made a false statement, it does not follow 
that Tejendra's story is false. The ao^naed 
farther points oat that if Raja stole the 
pistol on the Stb, it cannot be said that 
he did so with the aocased’s knowledge 
as he was in Lucknow on the 8th while 
Raja was at Aligarh. 

This argument leads nowhere: it is 
evident t^at the accused was corresponding 
with Raja and a saggestion to steal the 
pistol coald easily have been conveyed by 
letter. Moreover, it does not appear to as 
to matter much whether Rajo stole the 
pistol at the accused’s instigation or not. 

Then, we are asked to consider another 
point arising oat of the evidence of Messrs. 
Biggane and Goldie, who deposed to having 
received some information that the deceased 
man and Tejendra disappeared from Calcatta 
in oonseqaenoe of their having misappropriat- 
ed a Manner pistol ani a portion of the 
piroceeds of a daooity. 

It is not stated in what way this evidence, 

. which is only hearsay, affects the present 
case. Possibly, the saggestion is that if the 
two men fled from Calcutta in this way, 
the story of their having been broaght by 
the aooased to Lucknow is not true. But 
the prisoner’s learned Counsel has admitted 
the fact that they were so brought and 
has admitted that the accused associated 
with them at Lucknow, Aligarh and Agra, 

The next argumeat is based upon an 
alleged discrepancy between the statements 
made by Tejendra in the Magistrate’s Court 
and before the Jadge. 

In his first statement be said that the 
first shot was fired at “Satyen”. In the 
later statement he said it was fired at 
himself. An examination of the record shows 
that the later statement is one based on 
inference and not on observation. 

After making the first statement he was 
shown his own cap. Exhibit A6. Hs observ* 
Od a hole in it and seeing this he drew 


the oonolasion that the first shot had 
been fired at him and that the ballet had 
grazed the cap. 

It is impossible for as to say that the 
mark on the cap conld have been caused 
by a ballet: to as it looks more like a bole 
caused by borning which might have been 
cansed by the flame issaing from the 
barrel, provided the latter was in contact 
with the cap. Bat we are not convinced 
that the 8o*oalled discrepancy is a disore* 
panoy at all. If Tejendra and Satyen were 
sitting close together, as be says they were, 
and the lane was in darkness, it would be 
practically impossible for the witness to 
say that the pistol was aimed at one rather 
than the other. 

Then, we have a saggestion that Tejendra 
was coached” in his story at Calcatta, 
tboagh it is oarefally explained that no 
suspicion on this score is laid against the 
European Police Officers, Mr. Goldie or 
Mr . Sonds. It is hinted that he was pos* 
sibly tutored by the Bengali Officers who 
interviewed him after his arrest. It is 
said that by the 3rd July there was in 
existence a printed history of the Lacknow 
murder containing the statement made by 
Shankar Lai on the 7th April and that, 
possibly, this dooament was available to the 
Bengali Police Officers. 

It is true that by the end of May 
Mr. Soiids had compiled a printed nar- 
rative of the murder and a copy of this 
pamphlet was shown to ns in Court. 
It IS marked ConfideDtial”, Mr, Alston 
admitted to us that this dooament was 
shown to the Judge in the Court below, 
not for the purpose of letting in anything 
which was not in evidence, but merely 
because it contained a printed record of 
Shankar Lai’s statement which the Judge 
consulted for bis own convenience. We 
observe that although it was known tu the 
accused’s Counsel that this document was 
in Court, he never suggested to Mr. Sonds 
the posaidility of its being used in 
Calcutta for the purpose of tutoring Te- 
j^endra, and we may here repeat what we 
have said bsfore, namely, that Shankar 
Lil and Teiendra did not know the 
principal characters in this drama by the 
same nam3s. It is true that they both 

knew L\hiri by the sobriquet of "Thermo- 
meter . But ^^ripendra was known to 
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Shankar Lai as **Shainbhn Dayal”, to 
Tejendra be was *’Kaja”, The deoeased 
man, whom Tejendra knew as "Satyen,** 
was “Bara Baba” to Shankar Lai. Con- 
eeqaently, it is not apparent how Shankar 
LaPs statement, if it was seen by or 
read to Tejendra, oouJd have helped him 
to tell in Coart the story he told im- 
mediately after his arrival from Calcutta 
on the mornioR: of the Idth Jaly. 

We mast dismiss altogether the theory 
that Tejendra was tutored by the Police in 
Oaloatta. 

Next, it is said thatl Tejendra’s de- 
claration that the accused shot the de- 
ceased oat of jealoney is in conflict with 
another statement of his that the two 
men were on good terms. We have 
already touched upon this matter. There 
is nothing to indicate that they were 
hostile to each other up till the 30th 
January 1918 but, as we have said, there 
is the clearest possible evidence that 
there was a quarrel on that date which 
had not been settled up to the day of 
the murder and we think there is good 
ground for bolding that jealousy was at 
the bottom of the dispute. Both men 
were leaders’* in the society and one 
was probably trying to exalt himself 
above the other. 

Then the learned Counsel has raised 
another point. He says while Tejendra 
says he left bis shoes behind when be 
ran away, they were never found. That 
is so, and there is no explanation except 
the possible one that they may have been 
picked up or otherwise removed from the 
spot by some of the crowd before the 
Police arrived on the scene. On the other 
band, we have it that Tejendra’s story that 
he ran away barefooted is corroborated by 
the entry in Abdul Wahab’s account-book 
showing that a pair of pumps was pur- 
chased at his shop on the 9th February, 
Tejendra says he bought the pumps as bis 
shoes bad been left behind. Lastly, we are 
asked to hold that a proof of Lahiri’s in- 
nocence is to be found in the fact that 
he stayed on in Lucknow after the others 
fled. We are not impressed by this reason- 
ing. Lucknow was a safer shelter for the 
accused than most other places would have 
been, especially if his associates were them- 
eelves out of the way. 
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Before oonoludiog onr disonssion of these 
criticisms of the main prosecution evidence, 
we may advert to another point raised by 
the accused. In his evidence (oross-examina- 
tion) Shankar Lai stated that after he 
arrived with the accused at the latter’s 
house and met “ Sbambhu Dayal ”, the 
accused asked Shambhu ” if be had the 
pistol and the latter replied that he had left it 
there. It 18“ argued that such a question 
could not have been asked because the two 
men fled from the scene together and the 
accused must have known that the pistol bad 
been lost. 

It is not at all clear that the two men 
did escape together. In his statement to 
the Magistrate, Tejendra said that the 
accused ran away while the deceased and 
Baju were still struggling on the ground. 
It was only after the witness snatobed the 
pistol from Raju that the latter made off. 
In the Sessions Court, Tejendra varied 
this statement by saying that while be 
was flghting with Baju for the pistol, 
the accused came back and then Baja 
stood up and he and the accused ran 
away, though he does not deflnitely say 
that they ran away together. 

There aeeme to us to be little force in 
this argument, for it may well be ima- 
gined that the two men, even if they 
were hurrying away from the scene of the 
crime, wonld not be asking queatiouB of 
each other and we can see no reason to 
discredit Shankar Lai’s statement for the 
reason suggested. We have done now with 
tbe arguments advanced to show that 
Shankar and Tejendra are not truthful 
witnesses and may proceed to notice the 
arguments on the other side. 

To take flrst tbe story of Shankar Lai. 
He is a youth of 18 and of little edu- 
cation, a student of tbe 9th class in a 
High School. It is hardly possible to 
conceive that a boy of bis years could 
have evolved out of his imagination the 
very long and oircomstantial story be told 
to Mr. Pirn *on tbe morning of tbe 7tb 
April. We have already disposed of the 
theory that he conld have had this story 
pnmped into him in the course of a few 
hours and we are left with the conclusion 
that be was describing things be bad actu- 
ally seen and beard. A comparison of tbo 
statements he has made on three separate 
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oooasiona will show that be has been 
ooDsistent thronghoat. Any small variations 
may be traoed to orosS'ezamination, of 
which there, was praotioally none till be 
appeared in the witness-box in the Sessions 
Court, and the variations, such as they 
are, appear to ns to be insigniSoant. The 
fact that these statements repeated at 
considerable intervals have remained the 
same in all essential details is a potent 
argument in support of the theory that 
his story is a true one. 

The learned Counsel for the appellant has 
not attempted to deny that in certain respects 
Sbankar^s evidence is corroborated by that 
of Tejendra, as it undoubtedly is, but 
he has asked us not to rely upon this fact 
because the corroboration relates to events 
anterior to the murder. 

We bear in mind the fact that so far 
as the events which happened in the lane at 
the time of the murder are concerned, the 
two witnesses do not profess to corro- 
borate each other. As we have already 
said, Shankar, so far as these facts ere 
concerned, is describing only what he 
heard afterwards: Tejendra, on the other 
hand, is describing what he professes to 
have seen at the spot. 

But we are entitled to take notice of 
the fact that the two witnesses do support 
each other with regard to matters which 
happened a few hours before the murder 
took place, e, g., the meeting at Shankar’s 
house on the morning of the 9th February 
and the inquiries which Tejendra and 
the deceased made from him, the banding 
over of a . letter and the other incidents 
whioh happened before Tejendra and Satyen 
went away from Shankar’s house. All 
these incidents are part and parcel of the 
history of the crime and it may well 
be^ argued that if Shankar’s story on these 
points is true by reason of corroboration 
from an independnnt witness, there is a 
presumption that he is telling the truth 
about subsequent matters as well. 

It is not suggested that Shankar Lai 
hears any malice to the accused-, the 
evidence is all the other way. Shankar 
was a friend of the accused and the only 
argument is that having himself been at the 
scene of the crime he has ignored the ties of 
frieudshi'p and tried to save himself by 
implicating the prisoner. But if Shankar 


was present in the lane when the shooting 
took place, why should Tejendra say ho 
was not there? Shankar was no friend of 
Tejendra e: in fact, he was in the opposite 
camp, being a close friend of the accused. 

We are satished that Shankar was not 
at the scene of the crime. 

We are further satisfied that Shankar’s 
story cannot possibly be attributed to col- 
lusion with Tejendra or that the latter 
had any opportunity of diaoussing his state- 
ment with Shankar, and the absence of 
ooltusion being established, the agreement 
between the two stories is more than 
mere ooincidenoe. 

In the same way, Tejendra’s story 
appears to ns to be a substantially true 
statement of things be had really seen. He 
could not have invented a tale which tallies 
so closely with another story told at a place 
miles away — a story the truth of which is 
vouched for by many things pointed out 
by him to Mr, Sonds on the morning of the 
13th July. It is impossible to doubt that 
Tejendra was on the spot when the deceased 
man was killed and his description of all 
that took place ic the lane agrees in all 
material particulars with the account given 
to Shankar Lai by the accused, "Shambhu 
Dayal” and ‘Ram Prasad”. As we have 
mentioned before, it is impossible that be 
should have been tutored to make his story 
agree with Shankar Lai’s and as we have 
said, his statement regarding the relations 
between the accused and the deceased is 
strongly supported by documentary evidence. 

The record shows that neither witness 
was shaken in cross-examination; and, lastly, 
there is the fact that the accused has made 
no statement beyond a bold denial of his 
presence at the scene of the crime and of 
all knowledge of the murder. In addition to 
this there is no rebutting evidence of anv 
kind. 

We are aware that a person accused of 
a crime is under no obligation to ofier any 
explanation of his conduct or of any oir.- 
oumstanoea which direct suspicion towards 
him. He may, if he chooses, do what the 
accused has done here, and let the case 
against him rest entirely upon the proseou- 
tion evidence, or he may meet the charge 
in any other way he thinks fit. 

It is, wa admit, the duty of the proaeoutiou 
to prove Its ease: bat when Buob proof 
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has been given and the time ooraee when the try three times to fire a revolver wbiob did not 
proseontion evidence, whether direct or oir- go off. On these grounds it is urged that 
Bumatantial. has to be weighed, it is impcs* Lahiriianot guilty of abetment, 
eible for a Court to ignore the fact that it is The dehnition of abetment is contained 
nnweakcned or nnrabutted by contrary evi- in section 10'^ of the Indian Penal Code, 
denoe, which might havo been produced if and the question to be discussed is whether 
the facts alleged were not true. The only the evidence shows that the accused insti* 
statements made by the accused are: (1) that gated the absconder Nripendra to shoot the 
he was not pressnt at the scene of the mar- deceased, or whether he engaged with Nri- 
der; and (2) that he knows nothing about pendra in conspiracy for the shooting of the 
it. If he was not in the lane when the deceased, or, again, whether be intentionally 
murder was done, where was her' He gives aided the killing of the deceased, 
no account of his movements on the night The finding that the prisoner and 
of the 9th February. A cap said to resem- Nripendra arrived in the lane each armed 
ble a cap he was in the habit of wearing with a loaded weapon. What was their 
is picked up close to the corpse. He says purpose? This is disclosed in the statement 
nothing, does not even deny that the cap of Shankar Lai which wo accept as true. 
19 his. Both men had become alarmed at the 

The accused in his petition asserts in this absence of Ram Prasad: they bad become 
connection that bis position was very critical aware that the deceased and Tejendra bad 
and delicate’^ a statement which his learned arrived in Lucknow in pursuit of Nripendra, 
Counsel explains by saying that bis client’s who had stolen their pistol; and they knew 
mouth was closed in the Court below, because that Ram Prasad had been seen in their 
he could not say anything without betraying company that afternoon. There was a 
the persons who were associated with him dispute between the accused and the deceased 
as revolutionists. relating to the latter’s right to continue 

These are matters with which we have no in membership of the society, and it is 
concern whatever: we have nothing to do impossible to doubt that Lahirt was dis* 
with the reasons which led the accused to quieted with the fear that the deceased 
meet the case against him with silence: he and Tejendra might win over Ram Parsad 
was at liberty to defend himself in any way to their side. This accounts for the statement 
he thought proper, but we cannot shut our made in Shankar’s bearing that they were 
eyes to the consideration that the proseon* afraid Ram Prasad might have turned 
tion evidence has been left nnrebutted. We traitor and sided with '^Bara Babu.” It also 
have now considered to the best of our power explains the significance of the remark made 
tbe evidence of the two principal witnesses by the accused to Ram Prasad, when the 
and have applied to it every test at oor latter was admitted into tbe bouse in 
disposal. We find it consistent, unshaken ^anlviganj after the murder, — “Jf Bara Babu 
and free from any suspicion of collusion or had been with you, I would have killed 
concoction, and the only possible conclusion you”. 

to be drawn is that it is true. It is not to be doubted, therefore, that on the 

We are agreed, therefore, that tbe findings evening of tbe 9tb February the accused 
of fact which tbe learned Judge of the and Nripendra went forth for tbe purpose 
Court below has come to are correct. of getting Ram Prasad away from the 

There only remains to be considered a deceased and Tejendra and that they meant 
point of law raised by tbe appellant’s learned to accomplish that purpose by using, if 
Counsel, a point which, if raised before the necessary, tbe firearms with which they 
•Judge, is certainly not discussed by him in provided themselves. They came upon Ram 
his judgment. Prasad in tbe company of Satyen and 

It is said that, taking the facts to be as Tejendra and as soon as the latter made ah 
stated in the judgment, the accused was not attempt to seiza Nripendra it became 
liable to conviction on the charge of abet> apparent that the only way in wbiob they 
ment. All that is shown, it is said, is that would escape was by shooting. If these 

he was in the company of the man who are tbe facts, as we find them to be, we 

fired tbe fatal shot and all be did was to have no hesitation in holding that tliq 
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shootiDfif took plaoo in pnrsnanoe of the 
eommon intention whioh inspired the accused 
and Nripendra. They had agreed before- 
hand tOn shoot if the necessity arosoi and 
the necessity did arise and as a party to 
that agreement, Lahiri mnst be treated as 
having abetted the shooting of the deceased 
by Nripendra. 

We are agreed, therefore, that the 
oonviotion is right. We dismiss the appeal 
of Snshil Chandra Lahiri and nnnfirming 
the sentence of death passed upon him 

direct that it be carried out according to 
law. 

Appeal dismissed. 


PATNA HIGH COURT. 

Criminil Revision No 88 op 1919. 

May 2, 1919, 

Present: — Mr. Jnstice Das. 

MANGU KOERI — Accdsed — Petition ek 

versus 

EMPEROR— Opposite Pabtt. 

Criminal Procedure Cod^ {Act V of 18983, ss. 4 (h), 
IWj 200^ ^Complaint -^Cognizance of ca^e— 
Failure to examine complainant ^ whether irregularity or 
illegality. 

Section 190 of the Code of Criminal Procedure 
which lays down the conditions requisite for 

proceedings must be read with section 
200 of the Code. [p. 407, col. 2.] 

The cognizance of an offence by a Magistrate on 
complaint is not complete until he has examined 
the complainant on oath. [p. 467, col. 2 ] 

The omission to examine a complamant under 
section 200 of the Criminal Procedure Code is not 
; which can be cured by section 

637 of the Code but is an illegality which vitiates 
the entire proceedings, [p. 468 , col. 1 ] 

(Case-law discussed.) 

Criminal revision against the order of the 
Divisional Magistrate, Bhagalpnr. 

FACTS.— This was a criminal revision 
against the order of the Divisional Magis- 
trate. Bhagalpnr, dated the 1 2th February 
1919, confirming the oonviotion of the aoonsed 
nnder seotion 16 of the Bye-Laws of Colgong 
Municipality by the Third Class Depuly 

Magistrate of Bhagalpnr, dated the 4bh No- 
vember 1918. 

Seotion 16 of the Bye Laws of the 
Colgong Municipality reads as follows, “No 
person shall, without the general or special 
permission of the Commissioners, deposit any 
articles or things on any road except for 
a temporary purpose or use any road as a 
place for keeping any carriage, cart or cattle 

3 ) 


or for washing any article or for any other 
private pnrpose. . . 

The facts briedy are that the accused was 
charged with exposing for sale jack fruits 
without the permission of the Commissioners 
on the Municipal road of Colgong and there- 
by causing obstruction to the traffic of the 
people. His prosecution nnder section 16 of 
the Bye-Laws was started on a report by the 
Overseer of the Municipality to the Chairman, 
The report and the order of the Chairman 
sanctioning the prosecution were submitted 
to the Magistrate on a prescribed printed 
form in pursuance of seotion 36S of the 
Bengal Municipal Act. On receipt of this 
report the Magistrate without examining the 
Overseer on oath summoned the accused and 
ultimately in the trial Court the proceeding 
ended in the oonviotion of the accused. 

Mr. Qour Chandra Pal fwith him Mr. 
Rajendra Prosad), for the Petitioner, 
argued that the complainant not having 
been examined in this oase before the 
accused was summoned, the whole proceed, 
ings were illegal. He relied on Jkuna Lai Sahu 
V. Emperor (1), 

Mr. Manokar Lai (Assistant Government 
Advocate), for the Crown, contended that the 
non examination of the complainant was a 
mere irregularity inasmuch as the complain- 
ant was examined during the trial. No ob- 
jection whatsoever was taken by the accused 
to this irregularity and after oonviotion he 
cannot now raise this plea. The test is, 
has he been prejudiced P” I submit ho 
has suffered no prejudice at all. I rely on 
Baif Nath Singh v. Emperor (2). 


The ruling in Jhuna Lai Sahu v. Em- 
peror (l) is obiter, because in thatoasethe 
accused was all along objecting to the 
refusal of the real complainant informant, 
the Rai Bahadur, from coming forward as 
complainant in the oase. Moreover the 
objection was taken at the earliest 
opportunity and the High Court was moved 
before any trial bad begun. I rely on 
Phagu Sahu v. Emperor {S) and also on the 
unreported oase of this High Court, i e. 
Saheh Tewari v. Emperor (4). 

(1) 4.1 Jnd. Cas. 1032; 2 I’. L. J. 6o7; 2 P L VV 

152; 18 Cr. L. J. 890. ^ vv. 

(2) 37 Iiid. Cas. 36; I P. L. J. 553; 18 Cr L T 

(1918) Pat. 30. J.o2j 

(3) 38 Iml Cas. 760, 1 P. L. J 592: 18 Cr I J 

366; 3P. h. W, 29. ' 

(4) 49 Iiid. Cas. 919; 20 Cr. L, J, 247. 
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JUDGMENT. — The petitioner has been 
oonvioted by the Depnty Magistrate of Colgong 
with 3rd class powers under section 16 of the 
Bye-Laws of Colgong Municipality and sen- 
tenced to pay a fine of Rs. 10. On appeal the 
conviction was sustained but the fine was 
reduced to Rs. 5. 

The prosecution of the petitioner was 
started on the report of the Overseer of the 
Municipality, and the first point that has 
been argued before me is that the con* 
viotion is liable to be set aside inasmuch 
as cognizance was not taken under one or 
other of tbe clauses of section 190 of the 
Criminal Procedure Code. It is of course 
beyond doubt that cognizance may be taken 
in one of three ways: — 

(1) Upon receiving the complaint of facts 
which constitute such offence, 

( 2 ) Upon Police report of such facts, and 

(3) upon information received from any 
person other than a Police Officer or upon 
his own knowledge or suspicion that such 
offence has been committed. 

Tbe report of the Overseer upon which 
the prosecution was started is clearly not 
a Police report It was suggested that the 
information was in prescribed form in pur- 
suance of section 365 of the Bengal Muni- 
cipal Act and, therefore, (if I have under- 
stood tbe argument right) tbe report of 
the Overseer became, by virtue of section 
365, a Police report. In my opinion, there- 
is no substance in ibis contention. Sec- 
tion 365 lays down that, provided all tbe 
formalities are complied with, a servant of 
tbe Municipality, in receipt of a salary of 
not less than Rs. 10 per mensem, may 
exercise the powers of a Police Officer under 
that section. I have no doubt that all the 
formalities have been complied with and, 
therefore, the Overseer, by virtue of section 
365 of the Bengal Municipal Act, could 
exercise tbe powers of a Police Officer 
under tbe section; but it must be remembered 
that tbe petitioner was charged with a non- 
cognizable offence and it has been laid down 
in the Full Bench case of King-Emperor v. 
Sad'i (5) ‘*that there is no section in tbe 
Criminal Procedure Code, 1S98, which 
empowers the Police Officer to make of bis 
own motion any report to a Magistrate 
in a nun-cognizable case; hence, where be 


files a formal oompUiit in such a oasd, 
he cannot be said to make a report’ and hia 
complaint falls within the definition of com- 
plaint’ in ssotion 4 (^) of the Criminal 
Proaedure Code, 1898.” Therefore, thb 
report cannot be said to be a Police report. 

Nor can it be said that tbe Magistrate 
took cognizance upon information received 
from any person other than a Police Offioer 
or upon his own knowledge or suspicion 
that such offence had been committed. If 
be did take oogoizance under this head, it 
was his duty to inform tbe petitioner that^ he 
was entitled to have the case tried by another 
Court and the fact that he did not so inform 
the petitioner shows clearly that be did 
not take cogn’zanos under section 199 (0 
(c) of the Criminal Procedure Code, 

It appears to me that he did take 
oogaizrnse upon receiving the complaint of 
faotfl which constituted such offence. It is 
admitted that he did not examine the 
Overseer or any other person on oath as 
required by section 200, Criminal Procedure 
Code, and the question which I have to 
determine is whether tbe failure to examine 
the complainant on oath is merely an 
irregularity, and, therefore, curable by section 
537, Criminal Procedure Code. 

An unreported decision of Mr. Justice 
Jwala Prasad in the case of Saheb Tewari 
V Emperor (4) was relied upon by 
th e Assietant Government Advocate for the 
proposition that the failure to examine the 
complainant on oath does not vitiate the 
criminal proceedings. The learned Judge, 
although he was of opinion that the 
examination of tbe complainant on oath wss 
a very valuable safeguard that the Legis* 
lature has provided and must be scrupulously 
observed and insisted upon, did say in the 
course of his judgment: *’Bat it has been 
held by almost all the High Courts that 
an omission to examine the complainant will 
not render the trial null and void, and 
that it is an irregularity which is covered 
by section o37 cf the Code of Criminal 
Procedure. The rulings reported as Queen- 
Empress v. Monu (6), Oirdhari Lai v. Empepfr 
(7] and Queen- Empress v. Murphy (8^ 

(6) 11 M. 443; 2 Weir 238; 4 Ind. Deo. (n. s.) 3(j9» 

C7l 10 lad. Caa. 166; 11 P. tt. 1911 Or.; 82 P. W. ». 
1911 Or; 146 P. UR. 1911; l2Cr. UJ. 217. 

(8) 9 A. 666j A. W. N. (18S71 141 ; 6 Ind. Deo. 
(n. b ) 881. 


(6) 26 B. 150; 3 Bum. L. H.586. 
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aappopl the view.” I propose to examine 
the aathoritiea with a view to see whether 
there is any jnstifioation for the observation 
of the learned Judge that it has been held 
by almost all the High Courts that a 
failure to examine the oomplainant will 
not render the trial null and void. 

No doubt the view taken in the ease re- 
ported as Quien^ Empress v. Monu (ij) was that 
tbe foilnre to examine the oomplainant under 
section 200 was only an error of prooedure 
and BO far as I know, that case has never 
been followed in any other ease in Madras. 
The oase reported as Queen-Empress v. 
Murphy (8) was considered in the later 
oase of Kesri v. Muhammad Bakhsh (9). 
Referring to the oase of Queen-Empress 
Murphy (8) the learned Judges say: ''With 
all due respeot to the learned Judge who 
decided that oase, we are of opinion that 
tbe Lagialatura does require that every 
oomplainant shall, as soon as he has pre- 
vailed upon the Magistrate to take oogniz- 
anoe...be examined upon oath.” I do not 
think that it oan be said that tbe 
Allahabad High Court took the view that a 
failure to examine the oomplainant is a 
mere error of prooedure. when we 6nd a 
later oase of that Court not following the 
earlier deoision of that Court. The oase 
of Oirdhari Ztal v. Emperor (7) is a deoision 
of the Punjab Chief Court and was 
based upon the earlier deoision of the 
Allahabad High Court. It seems to me 
that it is not oorreot to say that it has 
been held by almost all the High Courts 
that a failure to examine the oomplainant 
will not render the trial null and void. 

In the oase of Satya Oharan Ghose 
J* Ohaitman of the DUetparah Muntcipality 
(10) the High Court oame to the oonolnsion 
that upon receipt of a pstition of a oomplaint 
it was the duty of the Magistrate, as 
directed by the Code of Criminal Prooedure, 
to examine the oomplainant on oath. 
In the oase of . Lokenath Patra v. Sanyasi 
Oharan Manna (11) the High Court oame 
to the oonolnsion that a Magistrate has 
no jurisdiotion to deal with the oase or 
dismiss it under eeotion 203, Criminal 

(10) 3 0* w. N. 17. 

(U) 30 C. 923j 7 C. W. N. 526. 


Prooedure Code, without oomplyiug with 
the requirements of the law as laid down 
under aeotions 200 and 202 of that Code. 
So far as this Court is oonoerned, it was 
laid down in the oase of Jhuna Lai Sahu 
V. Emperor (1) that it is not open to 
the^ Court to take oognizanoe of a oom- 
plaint without first examining the oomplain- 
unt on oath. 

It seems to me on a reading of seotiun 
200, Criminal Prooedure Code, that the 
oognizanoe of an offenoe by the Magistrate 
on oomplaint is not oomplete until he has 
examined the oomplainant on oath. Seotion 
190 of the Code of Criminal Prooedure lays 
down the conditions requisite for initiation 
of prooeedings and, in my opinion, must be 
read with seotion 200 of the Code. It 
oannot be argued that a Magistrate has 
taken oognizanoe of an offenoe just beoanse 
sonie person has thrown on tbe table a 
petition of oomplaint of facts which con- 
stitute suoh offenoe. The proseoution of 
the petition is the aot of tbe party and 
not the aot of the Court. The only way in 
whioh the Court oan indicate that it takes 
oognizanoe of the oomplaint is by at onoe 
examining the oomplainant on oath. Until 
that is done, in my opinion, oognizanoe of 
the offenoe has not been taken by the 
Court. 

But there is one oase of this Court, the 
ease of Phagu 8ahu v. Emperor (3), whioh 
lays down that where a Magistrate on 
receipt of a oomplaint issued prooessea 
before examining a oomplainant on oath as 
required by seotion 200 of the Code of 
Criminal Prooedure, 1898, but it was not 
shown that the aooused had been in any 
way prejudiced by the irregularity, the 
oonviotion of the accused should not be 
set aside on aooount of the irregularity, 
whioh was covered by seotion 537 of the 

£ xi: Jadges in the course 

of their judgment say; “The learned Vakils 

for the applicants have been unable to refer 
us to any oase in whioh a Court has, in 
similar oiroumstanoes, set aside a oouvio- 
tion on aooount of failure of the Magistrate 
to examine the oomplainant and when the 
oomplaint was made,” 

It seems to me that if the learned Vakil 
bad oited the oases to whioh I have referred, 
the decision might have been the other 
way. In any oase sitting as a aiuglg 
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Judge I am bound to follow the latest 
deoision of this Court which is to he found 
in 2 Patna Law Journal, page 657 
[Jhuna Lai 8ahu v. Emperor (1)]. 
It seems to me that the Legislature has 
said as plainly as it knows how to say 
that the examination of the complainant is 
not a mere formality. It must be re» 
membered that it is on the result of the 
examination of the complainant that the 
machinery of the Criminal Court is put 
in motion and, in my opinion, we are 
bound to give effect to the plain meaning 
of the section. I hold that the failure to 
examine the complainant on oath vitiated 
the entire proceedings. 

1 would, therefore, set aside the conviction 
of the petitioner and direct that the 6ne, 
if paid, be refunded. If having regard to 
the importance of the case the District 
Magistrate thinks it necessary to proceed 
further, it is open to him to proceed accord- 
ing to law. 

Conviction set aside. 


MADUAb HIGH COURT, 
t, Ckiuiwal Miscellaneous Petition No. 159] 

ok 1919. 

April 15, 1919. 

rresenl: — Mr. Justice Sadasiva Aiyat and 

Mr. Justice Spencer. 

In re (JAN APATHY CHETTY and anotber 

— Accused — Petitioners. 

Ciiminnl Pruccdurc Code (Act V of k.s. 177, 

20 G, 626 (1), 531, by Court havin<j no 

local junfidicfion--Dt/ect, wfielher curable — Commtf^ 
r/urit to Iliyh Court in respect of offence over xckich 
Scs.sions Court has jurisdiction —High Court, original 
criminal jurisdiction of, territorial extent of— Power of 
Ihgh Court to transfer to High Court Sessions trial of 
offences committed oulude Hadras town— Convenience. 

Tl»c policy of the Criminal Procedure Code, as 
hhown by sections 531 to 638, is to uphold, in most 
cases, orders passed by a Criminal Court which was 
Jacking in local jurisdiction or which hud committed 
illoguHtiosor irregularities, uuless failure of justice 
has been occasioned or is likely to be occasioned 
ila-oughsuch want of jurisdiction or such illegalities 

or irregularities, [p. 409, col. 1.] 

Where a cojiiiuitment ss made to the lligh Court 
Sessions over which the Sessions Court of a Division 
has local jurisdiction, the High Court can, on 


iiotd 

grounds of expediency and coiiTenieuce, direct the 
trial to proceed in the High Court itself. Cp* ^79, cols. 
1 A 2] 

Per Sadasiva Axyar, J — The High Court, m its 
original criminal jurisdiction, has power to try cases 
committed to it by the Muffasal Magistracy, and the 
commitment is not void by reason of the fact that 
a Sessions Court in the Muffasal has local jurisdiction 
in respect of the offence in respect of which- the 
committal is made, [p- 470, col. 1.] 

Assistant Sessions Judge, North Arcot v, Ramammal, 
13 Iiid. Cas 276; 36 M. 387; 22 M. L. J. 141; 10 M.L, 
T. 563; (1912) M. W. N. 3; 13 Cr. L. J. 35, distin- 
guished. 

Petition, under seotions 215 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India 
Act, praying that in the oiroumstanoBS stated 
in the affidavit 61ed therewith the High 
Court will be pleased to quash the order 
of commitment passed by the Chief Pre- 
sidenoy Magistrate, dated the 20th March 1919, 
in Calendar Case No. 4556 of 19*9 (Sessions 
Case No. 8 of 1919 on the file of the High 
Court). 

PACTS appear from the judgment. 

Messrs. K. V. Luke and Kunhi Ramatif 
for the Petitioners. — The offence of murder 
was committed at Avadi, which is withm 
the jari&dictioD of the Chingleput Sessions 
Court, though the offences of kidnapping 
and theft were committed within the 
Municipal limits of Madras. The Chingleput 
Sessions Court can alone try for the offence 
pf murder. 

This is a case of want of jurisdiction 
which is rot cured by section 631, Cri- 
minal Procedure Code. See Assistant Sessions 
Judge, Eorth Arcot v. Rumammal (1). 

The Crown Prosecutor, for the Govern- 
ment. — The High Court has originel 
jurisdiction in respect of all offences com- 
mitted in the Presidency of Madras. Vide 
ilneen^Empr(ss v. James Ingle (2). It may be 
the Chingleput Sessions Gonit has immediate 
jurisdiction over the area within which 
the murder was committed, but that does 
not deprive the High Court of its jurisdic- 
tion. It is not a case of want of 
jurisdiction. In Assistant Sessions Judge, 
North Arcot v. Raviammal (1) the commit- 
ment was to a Yvrong Court, which had 
no jurisdiction over the place where the 
offence was committed. 

<1) 13 Iml. Cas. 275; 36 M. 387; 22 M. L. J. 141; 10 
M. L. T. 563; (19121 M. W. N. 3; 13 Cr. L. J. 35. 

(2) 15 B. 200; 2 lod. Dec. (n. b.) 611. 
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In any event there is no reason for 
qaaahingf the oommitmeot in this parti* 
onlar ease. The offenoes of theft and 
kidnapping were committed in Madras 
and the mnrder was in completion 
of the original design. It will be more 
convenient if the case is tried at the 
High Oonrt Sessions and the accnsed will, 
in no way, be prejndioed by it. 

ORDER, 

Sa^dasiva Aitar, J. — This is an application 
praying to quash the order of commitment 
passed by the Chief Presidency Magistrate 
in Calendar Case No. 4556 of 1919. The 
commitment was made to the High Court 
Sessions. The application is made under 
sections 215 and 439 of the Criminal Pro- 
oednre Code and section 107 of the Govern- 
ment of India Act. The offences with which 
the petitioners are charged relate to acts of 
kidnapping and theft committed in Madras 
and the offence of murder committed on the 
Avadi Poonammallee Road within the 
jurisdiction of the Sessions Court of Chingle- 

put. They all formed parts of the same 
transaction. 

So far as the objection based on the 
alleged want of jurisdiction of the Chief 
Presidency Magistrate over the offences 
which took place on the Avadi Poooamallee 
Road is concerned, that defect, assuming it to 
exist, is clearly oared by section 531, Criminal 
Procedure Code. 

Then there is the more serious question, 
that is, the commitment having been 
made to this High Court Sessions as re« 
gards the offence which took place in the 
Chinglepnt District, whether the High 
Court baa got power in the exercise of 
its original criminal juriadiotitin to try 
that offence and whether, even if it has 
not,^ the defect is cured by section 531 or 
Motion 532. I think that the policy of the 
Criminal Procedure Code, as shown by 
sections 531 to 638. is to uphold, in most 
oases, the orders passed by the Criminal 
Court which was lacking in local jurisdio* 
tion or which had committed illegalities 
or irregalaiitie.9, unless failure of justice 
has been occasioned or is likely to be 
occasioned through such want of jurisdiction 
or such illegalities or irregularities. However 
there is a decision of this Court in Assist- 
ant Sessions .Tudge, North Arcot v. Ramammal 
U;, to which my learned brother was a 


party and which holds that if the Sessions 
Court to which a commitment was made 
had no local jurisdiction over the place 
where the offence took place, such oom- 
m'tment should be quashed (though, of course, 
after the trial had taken place to its termi- 
nation, section 531 might cure the defect). 
It is unnecessary for me to express any final 
opinion whether the decision in Queen- Empress 
V. Bam Dei (3). which seems to be opposed 
to the decision in Assistant Sessions 
Judge, North Arcot v. Bamammal (1), does 
not take the batter view. I shall, therefore, 
proceed on the footing that in the matbra 
before us. Assistant Sessions Judge, North 
Arcot V. Bamammal (1) should be followed. 

The next question is whether the High 
Court in its original criminal jurisdiction 
has power to try a case of murder committed 
iQ the Ohingleput District. In Queen-Empress 
V. James Ingle (2), which was a case 
almost similar to the present, Mr. Robertson 
for the prosecution contended that under 
the Detters Patent the High Court had 
criminal jurisdiotion to try oases arising 
throughout the Presidency. Clause 24 of 
the Letters Patent of this Court s^ys that 
the High Court of Judicature at Madras 
shall have extraordinary original criminal 
jurisdiction over all persons residing 
in places within the jurisdiction of any 
OohH now sHkiecl to the euperintendenoe 
of the mid Oourt." It ia objeotad that the 
High Court S8.s8ions will then be fiooded 
with commitments if it were held to have 
the original criminal jurisdiction over the 
whole Presidency. I think that it was to 
prevent that inconvenience that section 
206, clause (2), was enacted prohibiting 
Magistrates from committing to the High 
Court where they could commit to a Sessions 
Oourt. 1q the above quoted case, Queen- 
Empress V. James Ingle (2), Mr. Justice Farran 
refused to quash the oommitmeot made 
wrongly to the High Court S3ssions. evidently 
accepting the contention of Mr. Robertson 
already referred to. The present oa^e is there 
^re, not a case of want of jurisdiotion in the 
Court to which the commitment was made 
and can, therefore, be distinguished from the 
case decided in Assistant Sessions Judae 
North Arcot v. Ramammal (1). * 


(3) 18 A. 350; A. \V. N. 
(n. b.) 940. 


(1890) 
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ABSumin? again that the High Court, 
in its original oriminal jorisdiotion, has no 
power in the nasal oonrse to try this oase, 
I think this is a matter in whioh we should 
ezeroise the power given to ns by section 
526, olanse (1), eub-olanee (1), [for reasons 
(d) and (e)] of the Criminal Prooednre 
Code, and pass an order that the offences 
oommitted outside the jurisdiction of 
Madras he also tried in the High Court 
Criminal Sessions along with other cffenoes 
whioh were oommitted in Madras. 
If that power is ezeroised, the trial before 
the Madras Seesions beoomea legal and it 
then becomes unneoeEsary lo decide the 
other questions. I would, therefore, pass 
that order and dismiss the petition, 

Spencer, J.>-1 agree. So far as the 
proceedings in the Presidency Magistrate's 
Court are concerned, section 531, Criminal 
Prooednre Code, is sufficient for our re- 
fusing to set aside the order of commit- 
ment, This section, however, cannot be in- 
voked as regards the proceedings in High 
Court Sessions, for the trial of this case 
has not yet been taken up in the High 
Court Sessions and, therefore, so far there 
are no proceedings in the Sessions Court 
requiring to be cured. 

Section 177, the effect of whioh was 
considered in Sessions Judge, North 

Arcct V. Ramammal (1), to which I was a 
party, declares that **every offence shall 
ordinarily he inquired into and tried 
by a Court within the local limits of 
whose jurisdiction it was committed.’* 
The question, therefore, now for our con- 
sideration is whether the trial can be 
allowed to proceed in this Court, or, 
whether, so far as the offence of murder 
is concerned, the case should be tried hy 
the SeasioDS Judffe of Chingleput, who 
appears, so far as the facts are before 
us, to have jorisdiotion over that offence 
oommitted at Poonamallee just outside 
the Madras city, in the Chingleput Dis- 
trict, 

On the question of convenience, there 
can be no doubt that it will be con- 
venient for the cafe to be tried here; the 
witnesses are assembled: the case is ready 
for trial; and the offences of kidnapping 
and theft have in any case, to be tried 
in Madras unless an order of transfer is 
made. I do not think it can be suggested 
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seriously that the aoonsed would be pre* 
jndioed by being tried by a Jury and by 
losing bis right of appeal if oonyjefed. 
Having regard to clause 24 of the Letters 
Patent it cannot he said that the Judge 
presiding over the High Court Secsions 
has no power to try persons brought 
before him on charges preferred by any 
Magistrate. This case in that respect 
differs from the case of Assistant Sessions 
Judge, North Arcot y. Ramammal (1), in 
which the Sessions Judge of North Arcot 
to whom the commitment was made bad 
no power to try an offence arising out of 
the local limits of the Salem Distiiot. 
Under section 526, olaubc (1), sub-clause 
(]), the High Court is empowered to 
make a direction * that an offence be 
enquired into or tried by any Court not 
empowered under sections 177 to 184 
(both inclusive) but in other respects 
competent to enquire into or try such 
offence” in oases where such order is 
expedient for the ends of justice. I, 
therefore, agree with my learned brother 
that that is the order we should make 
in this case and that it will be ex- 
pedient for the ends of justice that all 
the charges be tried together against the 
accused at the High Court Sessions. 

M. c. P. 

Petition dismisssed. 


ALLAHABAD HIGH COURT. 

Criminal Bevision No. 473 of 1918. 

August 13, 1918. 

Present'. — Mr. Justice Tudball. 

RAJ KUMAR DAS AND OTHERS — 
Accused — Applicants 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code {Act V oj 1898), 8, 107-* 
Security to keep the peace— Order requiring security 
»‘n certain *um — Subsequent order requiring security in 
greater sum, legality of. 

Ouce a Magistrate has directed the famishing - of 
security in a certain sum by the accused in proceed- 
ings under section 107 of the Criminal Procedure 
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Code, the proceedings come to an end and he has no 
jnrisdiotion to alter his order. 

Where one month after passing an order reqalring 
the accused to furnish security iu a certain sum to 
keep the peace, the Magistrate directed the accused 
to furnish security in a larger snmt 

JSeid, that the order was ultra vires. 

Oriiniaal revision from an order of the 
Magistrate, First Class, Gorakhpur. 

Mr. Satya Ohandra Muke/ji, for the Appli- 
oants, 

Mr, 22. Malcomson (Assistant Government 
Advooate), for the Crown. 

JUDGMENT. — The applioants in this case 
were, by an order passed on the 25th of 
May 1918, bound over by a Brst olass 
Magisirate to keep the peace in their own 
bond for Rs. 100 with two sureties in 
Rb. 50 each for one year. In default he 
directed that they should be rigorously 
imprisoned for one year. About a month 
later the Magistrate passed another order 
in which he said he had overlooked the 
fact that the applicant Raj Kumar Das 
had been called upon to produce much 
peater security than the other persons 
implicated in the case and that he, the 
Magistrate, had in error only ordered him 
to provide the same security as the other 
accused persons. By bis subsequent order 
be, therefore, purported to correct the error 
he had made and he ordered Raj Kumar 
Das to execute a personal bond for Rs. 1.000 
with two sureties of Rs. 250 each. ’ He 
maintaiced his brst order in respect to the 
other accused pereons. but he was careful 
enough to correct the error regarding 
rigorous imprisonment in default of furnish- 
ing security. In his subsequent order he 
directed that the imprisonment should be 
simple. It is quite clear that the second 
order passed by the Magistrate is com- 
pletely ultra vires. He had Snished with 
the case on the 20ch of May 1918 and 
it was beyond his powers to alter his 

order. The second order most, therefore, 
be set aside. In so far as the 6rst order 

is oonoerned, I can see no reason to 

interfere with it except in respect to that 
portion which directs the accused persons 
to be rigorously imprisoned in default of 
furnishing security. It is clearly contrary 
to law and i, therefore, modify that order 
to this extent that if the security 

demanded be not furnished, the imprison- 


menfc to be suffered will be simple im« 
prisonment. It is unneoessary to interfere 
in any other way with this order. 

Order modified. 


PATNA HIGH COURT. 

Criminal Revision No. 436 op 1918. 

January 9, 1919. 

Present’. — Mr, Justice Contts. 

MAHABIR SINGH — Petitioner 

versus 

EMPEROR — Opposite Party, 

JBilia}' and Orissa Excise Act (H of 1916), ss. 47, 66 
— Report under s. 47 Ih) — Cognizance of offences under 

a. 47 (a) or e. 65, legality of — Removal of liquor 

Presumption under s. 48, whether permissible. 

In the report of an Excise Sub-Inspector pro- 
secution was asked for only under section 47 (/i) 
of the Bihar and Orissa Excise Act, but the 
accused was in addition tried for and convicted of 
offences under sections 47 (a) and 66 of the 

Act: 

Held, that such a proceeding was not illegal, 
especially as the report disclosed facts constituting 
offences under the other sections, [p. 472, col. 2.'* 

Section 48 of the Bihar and Orissa Excise Act 
does not apply to a case of removal of liquor, and 
it is, therefore, illegal to make use of the presump- 
tion created by that section in the trial of an 
offenco under section 47 {h of the Act. [p 472, col. P.] 

Criminal revision against tbe order of 
the Sessions Judge, Saran, dated tbe 9th 
November 191a, refusing to make a re- 
ferenoe to the High Court against the 
order, dated the 2l8t Ootober 1918. of the 
hrst class Sub-Divisional Magistrate of Gopal- 
gunj, ooDvioting the petitioner under seo- 
tioDS 47 (a), 47 (^i) and £5 of Aat II of 1915. 

FACTS appear from the judgment. 

Mr. Bajendra Prasad, for the Petitioner. 
— Tbe report of the Sub-lnspeotor men- 
tioned only an offenoe under section 47 (h), 
therefore, the trial Court was precluded from 
trying tbe petitioner under sections 47 
(a) and 55. Under section 87 the 
Magistrate bad no jurisdiction to take cogni- 
zance of an offence under sections 47 (n) and 

55. Secondly, the conviction under section 47 
(^) is illegal because tbe learned Magistrate 
wrongly held that under oeotion 4S the 
onus is OD tbe accused to show that he did 
not remove tbe liquor, 
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Mr. ^fanohar Lai (Assiafcant G-overDment 
Advocate), for the Crown. — I oonoede that in 
the oase of an offenoe falling under section 
47 (f.) the prasumption referred to in 
section 43 dqes not apply. Bat there is 
clear evidence that the accused removed 
the liquor from the depot office. 

It ia now well settled that a Magistrate 
is not precluded from taking oogoizance 
of offences which are disclosed from the 
facts contained in the report or in the 
complaint, although different sections of the 
Acts are stated therein. The law requires 
the complainant to disclose full facts in 
his petition or report and it is for the 
Court taking cognizance to apply the law to 
the facts of each case. 

JUDGMENT. — The petitioner in this oase 
is one Mahabir vSiogh, who was a clerk of 
the liquor warehouse or depot at Gopal- 
gunj. He has been convicted under sections 
47 (a), 47 (^) and 55 of the Excise Act 
and has been sentenced to a 6oe of 
Rs. 200 or in default to undergo rigorous im- 
prisonment for one month. 

It appears that on the evening of 13th 
Jaly 1918 the petitioner was seen coming 
out of the warehouse office with some* 
thing wrapped up in cloth under his arm. 
He went to the water-tank which adjoins 
the warehouse and left this bundle there. 
Shortly afterwards, the petitioner banded 
over the bundle to one Snkat Kurmi who 
was a coolie working at the depot and 
asked him to take it to the petitioner’s 
house. Sukat started for the Bouse of the 
accused, but was arrested by the Excise 
Sub Inspector. The bundle was opened and 
was found to contain a bottle of liquor 
64*6 over proof. On the statement of 
Sukat the accused was sent for but declin- 
ed to say anything. The investigation was 
then taken up by the Excise Sub-Inspector, 
who submitted a report asking for the 
prosecution of the petitioner and Sukat 
under section 47 (/i) of the Excise Act. 

On this report a prosecution was started 
by the Sub Divisional Magistrate under 
sections 47 (a), 47 {h) and 55, with the 
result that the petitioner has been convicted 
and sentenced as already stated. 

The 6rflt point taken in this revision is, 
that in the report of the Sub-Inapeotor 
prosecution was asked for only under sec* 
tion 47 {h) and that the report did not 


disclose any offence under section 47 Co)> 
or section 55. This contention is not 
sustainable. It is true that in column 6 
of the Sub-Inspector’s report be asked, 
only for prosecution under section 47 (&) 
for the illegal removal of the bottle of 
country spirit from the warehouse ; but 
from column 8 it is clear that offences 
under sections 47 (a) and 55 were also 
disclosed, because in this column it is s^ted, 
that the liquor was made over by the 
petitioner to Sukat aud further that it was 
made over at the depot well. 

The next point urged is that the con- 
viction under section 47 (^) is had, inas- 
much as the learned Sub Divisional Magis- 
trate has made use of the presumption 
created by section 48 of the Act. It is 
conceded, and it is obviously so, that sec- 
tion 48 does not apply in a oase of re- 
moval of liquor. But it is clear from the 
evidence recorded by the Sub-Divisional 
Magistrate, that the accused removed the 
liquor from the dep6t office. The dep6t 
office is apparently the same place as the* 
warehouse office and appears to he a part 
of the warehouse. The removal, therefore, 
was from the warehouse. 

1, therefore, see no reason to interfere 
with the order of the Sub- Divisional Magis- 
trate. The question of sentence has been 
referred to, but it does not appear to be 

unduly severe. , 

Sentence confirmed, i 


PUNJAB CHIEF COURT. 
Cbiuimal Rrv[ 810 k No. 915 of 1918. 

November 15, 1918. 

Present: — Mr. Justice Scott Smith. 
HARI CHAND anb inotheb — Comvicts — 

Petitioners 

versus 

EMPEROR — Respondent. 

CWmmal Procedure Code (Act V of 1898), s, 522-- 
PenalCode (Act XLV of 1860», s. 350 -Restoration of 
property^ order for — Crimitial force, use of^ whether, 
MCe>>sary. 

An order under section 622, Criminal Prooeduro 
Code, directing the restoration pf immoveable prC*' 
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perky can only be made where dispossession is effected 
the use of criminal force as dehned in section 860 

of the Penal Code. 

Criminal revision from tbe order of the 
District Magistrate, Jhang, dated the I8fch 
May 1918. 

Mr. I^and Lai and Mehta ^aWwr Oftand, 
for tbe Petitioners. 

JUDGMENT.— This is an application for 
revision of an order of the District Magis- 
trate of Jhang, dismissing an appeal of the 
petitioners who were convicted of an offence 
under section 448. Indian Penal Code. The 
Magistrate also passed an order against 
them under section 522, Criminal Procedure 
Code, to the effect that the complainant 
ehonld be pat into possession of the house 
in which the criminal trespass was com. 
mitted. I saw no reason to interfere with 
the conviction under section 448, but issued 
notice to the District Magistrate in regard 
to the order under section 522, Criminal 
Procedure Code, because there was no finding 
that criminal force as defined in section 
250, Indian Penal Code, was used in the 
commission of the offence. Section 522, 
Criminal Procedure Code, is to the effect 
that whenever a person is convicted of an 
offence attended by criminal force, and it 
appears to the Court that by such force any 
person has been dispossessed of any immove- 
able property, the Court may. if it thinks 
fit, order such person to be restored to the 
possession of tbe same. In Uhan Chandra Kalla 
v, Dtwa NathBadkah (1) it was held that in 
order to support an order under section 522, 
Criminal Procedure Code, there must be a 
finding that the dispossession was by the 
nse of criminal force as defined in section 
350 of tbe Penal Code. Another authority 
to the same effect is that reported as Batakala 
PottiavadUf In re (2). 

Now in tbe present case the allegalion 
is that the trespass was committed in the 
absence of the complainant, and, therefore, 
it is clear that no criminal force was need 
to him, and there is no allegation that it 
was nsed to anybody who was in possession 
of the house on complainant’s behalf. The 
order passed under section 522, Criminal 

<\) 27 C. 174; 4 C. W. N. £07; U Ind. Dec. (n. s.) 
1 1 /^* 

^2) 26 M. 49i 2 Weir 675; 12 M. L. J. 447. 


Procedure Code, was, therefore, passed with- 
out jurisdiction and I accordingly set it; 
aside, the revision being allowed to ^his ‘ 
extent. 

Bevuton allowed. 


ALLAHABAD HIGH COURT. . J 

Criminal Revision No. 202 op 1919. ^ 

May 22. 1919. ' • 

Present'. — Mr. Justice Rafique. 

SHANKBR LAL AND OTHEBS — 

Applicaats 

versus 

EMPEROR THROUGH BIKRAM SINGH 

AND ANOTHER — OPPOSITE PaBTY. 

CriniiTuil Procedure Code (Act V of 1898', ss. 110, 

125 Security for good behaviour — Jurisdiction of 

District Magistrate to cancel bonds, nature of — Reference 
to High Courts Revision. 

Section 125 of the Criminal Procedure Code does 
not confer appellate or revisional jurisdiction upon a 
District Magistrate enabling him to cancel a bond 
executed in pursuance of an order under section, 
110 of the Code, upon an application made to him in 
this behalf. The proper course in suoh a case is for 
the District Magistrate to submit the case to the High 
Court with a recommeudation that the bond be, 
cancelled, if he is of opinion that this should be 
done. 

Criminal revision against the order of 
tbo District Magistrate, Farrukhabad, dated 
the 12th March 1919. 

Mr. Uma Shankar Bajpai^ for the Appli- 
cants. 

Mr. Sital Prasad Ohosh, for Opposite Party 
No. 1 only. 

Mr. B, Malcomson^ (Assistant Government 
Advocate), for tbe Crown. 

JUDGMENT.— The facts which have 
given rise to this application in revision 
are as follows: — One Daryai Singh was the 
owner of certain fields. He gave a tease 
in respect of them to Bikram Singh and' 
sabsequently gave a mortgage in respect 
of the same fields to Karam Singh, tbe 
brother of Bikram Singh. After tbe execu- 
tion of the lease and tbe mortgage-deed 
Daryai Singh sold tbe said fields to onei 
Sardar Singh. There was a dispute between 
tbe vendee on the one side and tbe lessee 
and tbe mortgagee on the other, as to the 
possession cf the fields. Sardar Singh was 
suooeseful in the end and obtained a decree 
from this Court to the effect that th^i 
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lease to Bikram Singh was void and in* 
effeotnal bnt that the mortgage was valid. 
After the decree of the High Court, Sardar 
Singh redeemed the mortgage and obtained 
poBsession over the 6elds in question 
through the Civil Court. Sardar Singh 
died sometime after the redemption of the 
mortgage. The son of Sardar Singh let 
the fields in question to some of the appH* 
cants. The latter were resisted in their 
attempt to sow the fields by Bikram Singh 
and bis friends, who declined to give up 
possession and maintained that the lease 
in hie favour gave him the right to retain 
the fields. The Police, finding that there 
was a likelihood of a breach of the peace, 
sent up both parties, namely, the applicants 
and Bikram Singh and his friends to the 
Magistrate with a report that security should 
be taken for keeping the peace under 
section 107 of the Cede of Criminal Pro- 
cedure. The case came up before the 
learned Joint Magistrate, who made an 
order on the 19th of December 1918 direct- 
ing both parties to give bonds for keep- 
ting the peace. Bikram Singh went up in 
revision to the Sessions Judge from the 
oHer of the 19th of December 1918 and 
his application was rejected on the 10th 
of February 1919. Before the disposel of 
the application by the Sessions Juige, 
Bikram Sirgh filed an application to the 
District Magistrate which was either by 
way of revision or appeal. The applica- 
tion was filed on the 8th of February 1919. 
The learned District Magistrate went into 
the merits of the case and considered the 
rights of the parties and came to the 
oonolusion that the bonds taken from 
Bikram Si.'gh and bis friends should be 
cancelled and those taken from the appli 
cants before this Court should be maiutaioed 
and that the latter should go to the pro- 
per Court to have their rights determined. 

The applicants before this Court contend 
that the order of tie learned District 
Magistrate is not according to law, though 
it purports to have been made under 
section 125 of the Code of Criminal Pro- 
cedure. I think that the contention for 
the applicants is correct. The learned 
District Magistrate has disposed of the 
order of the 19th of December 191b as if 
be were sitting as an Appellate Court. 
The proper course open to the learned 
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Magistrate was to have oonsidered the 
application of Bikram Singh and others 
as an application for revision and to have 
recommended to this Court the oancellation 
of the bonds of Bikram Singh and his 
friends, if he thought it proper to do so. 
The case of Bauarst Das v. Partah Sirtffh 
(1) is in point. 1 allow > the appHoation 
and set aside the order of the learned 
District Magistrate, dated the 12th of 
March 1919. 

Application allotvedt 

(1) 18 Ind. Caa. 361; 33 A. 103; 11 A. L. J. 16; 14 
Cr. L. J. e3. 


PUNJAB CHIEF COURT, 

Criminal Rkvision No. 892 .op 1918. 

November 7, 1918. ' 

Present: — Mr. Justice Broadway. 

BASHESEAR NATH — pETmoNBR 

versus 

EMPEROR — Rsspomdrnt, 

Criminal Procedure Code {Act V of 1698), s, 195— 
Sa7u:(ion to prosecute — Omission to name person to 
whom sanction granted, effect of. 

A sanction to prosecute which omits to specify the 
person, either by name or by office to whom sanction 
is accorded is bad in la^v, and consequently a trial 
held under such sanction is invalid, [p. 476, col. 2.J 

Revidion from the order of the Sessions 
Judge, Karnal, dated the 8th June 1918. 

Mr. Jag in Nath, for the Pelitiouer. 

JUDGMENT. — The facts of the case 
out of which this petition for revision has 
arisen are detailed in the judgment of 
the learned Sessions Judge and need not 
ba recapitulated here at length. Briefiy, 
on the 14th of January 1918 the District 
Magistrate of Carnal visited the petroleum 
store of the petitioner, Basheshar Nath. 
The petitioner is a manager of a firm 
styled Gantam Brothers.*’ Agents of the 
Standard Oil Company. The petitioner had 
been granted a license under the Indian 
Petroleum Act on the I9th of February 

1916. This licanse bad been renewed for 

1917, and again renewed on the 4th of 
Jannary i9l8 for the year ending Slat 
December 1918, When the original license 
in 19 6 had been applied for, the peti- 
tioner had in paragraph 6 of his application 
Btuted that the premises where the petro- 
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learn would be stored fulfilled the require- 
ments of the lioense in Form A, one of 
tbe oonditions of wbioh is that either the 
doorways and other openings of the storage 
shed shall be built np to a height of two 
feet above the level of the road or street, or 
the floor sunk to a depth of two feet below 
tlie level of the road or street in order 
to prevent any ohanoe of the petroleum 
flowing out of the building into tbe road 
or street. As stated above, tbe District 
Magistrate visited the storage shed on tbe 
14th January 1918, and after his visit 
reoorded a note or order to the eSeot that 
tbe premises had been found not to oomply 
with condition 3 of tbe lioense. Tbe 
license was accordingly cancelled and tbe 
note or order proceeds: 1 find that Baehe- 
shar Xatb in his petition of tbe 11th 

February 1916 said: 'The petitioner’s shop 
ip situate in Ghanra Bazar, Karnal, and 
the said premises fulfil tbe oonditions pres- 
cribed by Form A.* The Deputy Commis- 
sioner accepted this declaration as 

evidence of the conformity of tbe shop 
to the oonditions and on the strength of 
it he gave Basheshar Nath his license. 
This declaration was, however, false and 
Basheshar Nath committed an offence 

under section 199 of the Indian Penal 
Code. I direct that he be tried by Nawab 
Umar Daraz AU Kban.” 

The petitioner moved the Sessions 
Judge, asking that tbe proceedings should 
be quashed as not being in conformity 
with law. On the 26th February 1918 
the learned Sessions Judge came to the 
conclusion that section 199, Indian Penal 
Code, did not apply but expressed bis opinion 
that tbe case would be more approp- 
riately covered by section 182, Indian Penal 
Code. He thereupon remanded tbe case 
to tbe District Magistrate, asking him to 
pass such fresh orders as he might think fit. 

. The District Magistrate then recorded 
the following crdei: **I am quite indifferent 
whether the case is under section 182 or 
section 199. It appears to be for tbe Magis- 
trate to decide which feotion applies. I 
give sanction under section 195 (6) to 
his prosecution under section 182 or section 
lb9 or any other section applicable to 
the facts.” 

Tbe petitioner was (hen tried by Muham- 
mad Umar Daraz Ali Khan, Honorary 


Magistrate, and convicted of an offence 
under seolion 182, Indian Penal Code, and 
sentenced to pay a fine of Rs. 100, or in 
default to undergo three months' rigorous 
imprisonment. 

Against his conviction and sentence he 
appealed to tbe learned Sessions Judge, who 
maintained the conviction but reduced the fine 
to Bs. 25 only. Before me it has been contend- 
ed that the proceedings are bad for want 
of proper legal sanction or complaint. There 
can be no doubt that tbe trial was not 
commenced on a complaint. The learned 
District Magistrate himself came to tbe 
conclusion that tbe premises used by tbe 
petitioner did not comply with tbe provi- 
sions of his license and directed the trial 
to proceed on a charge under section 199, 
Indian Penal Code. The learned District 
Magistrate appears to me to have been 
exercising his executive functions when he 
inspected tbe premises and, therefore, be 
cannot be regarded as having acted under 
section 476, Criminal Procedure Code. Later, 
when tbe learned Sessions Judge remanded 
tbe case to him, be proceeded to accord 
sanction to tbe prosecution of tbe petitioner 
under section 195 (1) (5), Criminal Proce- 
dure Code. No person was specified either 
by name or by office to whom the sanction 
was accorded, and the sanction was, there- 
fore, bad in law. In this view I am sup- 
ported by Atma Bam v. Emperor (1) and 
Queen‘Empre$8 v. Bachappa (2) as well as 
by Iniar Bhan v. Emperor (3) and Ladka 
Singh v. Emperor (4). The whole trial, 
therefore, is bad and I accordingly set 
aside tbe conviction aud sentence. If further 
proceedings are considered necessary, the 
learned District Magistrate will be at 
liberty to commence them in accordance with 
law. 

Revision accepted, 

(1) 23 P. R. 1901 Cr. 

(2) 13 B. 109; 7 Ind. Dec. (n. s.) 73. 

(3; 30 P. B. 1905 Cr.; 105 P. L. R 1905; 2 Cr. L. J. 
687. 

(4) 28 Ind. Cas. J07; 13 W R. 1915 Cr.; 20 P. \V. R. 
1915 Cr.j 16 Cr. L. J. 251; 181 P. L. 11. 1915. 
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CALCUTTA HIGH COURT. 

Ckimikal Revision No. V7 op 1919. 

February 26, 1919. 

Pmen^:^Mr. Justice Riobardson and 
Justice Sir Syed Sbamsnl Huda, Kt. 

GIRISH CHANDRA DAS— Petitioner 

versus 

BHUSAN DAS— Opposite Partt. 

Crirnmal Procedure Code (Act V of 1898^, s. 247, 
appficahility nf — Case closed and adjourned for judg» 
ment — Complainant, absence of, on adjourned date, 
effect of. 

After a case vvas closed for the defence and 
arguments Lad been heard, the Magistrate adjourned 
it for judgment. On the adjourned date, instead 
of delivering judgment, the Magistrate acquitted 
the accused under section 247 of the Criminal 
Procedure Code on the ground that the complainant 
was absent without any reasonable excuse: 

Held, that the case did not fall within the pro* 
visions of section 247 of the’Code, inasmuch as the 
hearing of the case had already l)<»en concluded and 
the attendance of the complainant had not been 
fpecially directed. 

CrimiDal reyisioo against the order of an 
Honorary Magistrate, Sealdah, dated the 2l6t 
December 1918. 

Mr. Ahmed and Baba Bit Bhusan Dutfa, for 
the Petitioner. 

Babus lAanmatha Nath Mukerjee and Satin* 
dra Nath Mukerjee, for the Opposite Party. 

JUDGMENT. — In ibis case the opposite 
party was prosecuted by the present peti- 
tioner under section 2 of Act XllI of 
1859. The hearing of the case began on 
the 2let November 1918 and was adjourned 
to the ISbh December when, as the 
order*sheet shows, the defence was closed 
and arguments were beard. The Magistrate 
then adjourned the case to the 21st 
December for judgment. On the 2l8t 
December the learned Magistrate, instead of 
delivering judgment, acquitted the opposite 
party under section 247 of the Code of 
Criminal Procedure on the ground that 
the complainant was absent without any 
reasonable excuse. Under section 247 *'lf 
the summons has been issued on complaint, 
and upon the day appointed for the 
appearance of the accused, or any day subse- 
quent thereto to which the hearing may 
be adjourned, the complainant does not 
appear, the Magistrate shall, notwithstand- 
ing anything hereinbefore contained, acquit 
the accused, unless for some reason be 
thinks proper to adjourn the bearing of the 
cape to POipe other day.” 
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The present case, in our opinion, does no^ 
fall within that provision because the 
bearing of the case bad already been 
concluded. All that the Magistrate had to 
do was to deliver his judgment. The 
attendance of the oomplainant, the petitionert 
had not been specially direote.l. We are 
accordingly of opinion that the order ao- 
quitting the opposite party is erroneous 
and should be set aside. 

We set it aside and direct the Magistrate 
to dispose of the case in accordance with 
law. 

Buie made absolute. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 46 Sof 1918. 

December 4, 1918. 

Freseui : — Mr. Justice Wilberforoe and 
Mr. Justice Martineau. 

GHASITA — Appellant 
versus 

EM PE ROR — Respondent, 

Penal Code (Act XLV of I860), se. 7P, 379, 457, 611 
— Previous convict — Thejt, atfempt to commit ^Enhanced 
sentence, legality of. 

A previous convict entered an open thorned 
onclosiire iu wldch goats and sheep were kept, but 
on the owner being disturbed, he fled and was 
arrested near by. He was convicted under sections 
457/75 of the Penal Code and sentenced to trans- 
portation for life: 

Held, on appeal, that the only offence of which he 
could be convicted was one of attempted theft 
under sections 379/51 1 of tlie Penal Code and that as 
section 76 did not apply to attempted offences, an' 
enhanced sentence could not be inflioted upon him. 

[p. 477, ccl. 1.] 

Appeal from the order of the Sessious 
Judge, Kama], dated the 4th May 1913. 

Mr. Mul Ohand, Public Prosecutor, for the 
Respondent. 

JUDGMENT. — In this case the appellant, 
a previous convict, has been sentenced 
under aeotions 457/75, Indian Penal CodOf 
to transportation for life. As for his guilt 
there can be no question. He is a resident 
of a different village and was arrested 
close to the spot and has been able to 
give no explanation whatever of his presence. 
The evidence against him is entirely indepen- 
dent and trustworthy, 
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Tbe Sesfiiona Judge was, however, in 
error in holding the appellant guilty of an 
offence under section 457 and applying 
section 75 for purposts of an enhanced 
sentence. The appellant made his way into 
an open tborned enclosure in which goats 
and sheep were kept. The owner was 
disturbed before the appellant was able 
to carry out bis object and the appellant 
fled. It is plain, therefore, that the appel* 
lant cannot be convicted of criminal tres- 
pass by night in a house or building and 
that the only offence of which be can be 
convicted is one of attempted theft under 
sections 379/511, Indian Penal^ Code. It has 
freQuently been pointed out by this Court 
e, 9 .f Jhammau Lai V . King Emperor (1), that 
section 75 has no application to attempted 
offences and that under such circumstances 
enhanced sentences cannot be inflicted. 

We, therefore, accept the appeal to the 
extent that we alter the conviction to one 
under sections 379/511, Indian Penal Code, 
and award the maximum sentence of eighteen 
months’ rigorous imprisonment. 

Appeal partly accepted, 

(1) 14 P. R. 1906 Cr.i 12 P. L. K. 1907; 15 P. W, R* 
1907 Cr.} 6 Cr. L. J. 86. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criuikal Refergmcgs Nos. 3, 4 and 5 

OF 1919. 

February 13, 1919. 

Freser.i: — Mr. Slcart, J. C. 
MUNICIPAL BOARD. RAE BARELI— 

PKOStCOTOR 

tersus 

MUHAMMADMUQIMand OTHERS — AccosBr, 

17. P. Municipalities Act (II of 1916^, s. 155— 
Octroi duty not paid through honest mistalce — Offence. 

Section 165 of tko U P. Municipalities Act is 
applicable to a case where there has been no attempt 
to defraud and octroi duty has not been paid through 
an absolutely honest mistake, [p. 478, col. 1.] 

Case reported by the Deputy Commissioner 
of Rae Bareli under section 438 of the 
Criminal Procedure Code. 

FACTS. — The accused, on conviction by tbe 
Bench of Honorary Magistrates, Rae Bareli, 


exercising tbe powers of a Third Class 
Magistrate in tbe District of Rae Bareli, by an 
order dated the 4th July 1918, was sentenced 
to fine of Ra. 80 and in default to two weeks’ 
simple imprisonment. 

Tbe Government Pleader, for tbe Crown. 

Mr. Fakhruddin Honan, for the Accused. 

JUDGMENT. — These are references by 
the District Magistrate of Rae Bareli against 
the orders of the Bench of Honorary 
Magistrates of Rae Bareli in three oases under 
section 155 of tbe U. P. Municipalities Act, 
II of 1916. The facts were as folio ws:— 

The three defendants in these oases in- 
troduced wood which was liable to tbe 
payment of octroi into Municipal limits 
and sold it there. Tbe Bench of Magis- 
trates found correctly that the defendants 
acted under an honest error and were 
unaware that tbe locality into which they 
introduced and where they sold tbe wood 
was within Municipal limits. They were 
perfectly ready to pay the octroi if they 
had known that octroi was leviable, but they 
did not know at I bat time that octroi was 
leviable and the Municipal authorities never 
informed them of the fact. Tbe Magis- 
trates, taking these circumstances into con- 
sideration, levied fines which came to very 
little more than tbe amount of octroi levi- 
able. The District Magistrate has referred 
their order to this Court, pointing cut 
that under section 155 tbe Magistrates 
were compelled to fine tbe defendants 
twice the amount due The District Magis- 
trate’s contention is correct. 

Tbe section, however, appears to me to 
require amendment. I am unable to under- 
stand why tbe penalty under tbe section 
should be to much greater for petty in- 
friegements and why the teotiou makes 
it so much less for greater infringements. 
The first point will be ucderstoc d by 
reading its terms. If a man intrcducea 
goods leviable tc octroi and tbe octroi duty 
is Rs. 5 or less he can bo fined ten times 
tbe value cf the octroi duty, that is 
Rs. 50, but if be introduces goods cn 
which ti e ootcoi leviable is Rs. 50, he 
cannot bo fined ' 01.10 than twice the amount 
of tbo onirui duty. This would appear 
to be a ii'ceiiiiva to people wishing 

to defraeii tbo bLunicipality to do so un a 
laigL' rcale :;ot on a small scale, I 
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next note that the aeotion makes no pro* 
vision at all for oases snob as the present 
where there is no attempt to defraad and 
an absolntely honest mistake. In all 
Mnnioipalities the ooiroi area oan only be 
di&oovered by a oarefal study of maps 
and notibaations and it is sometimes exoaed* 
ingly difficult even for persons more 
intelligent than the defendants in these oases 
to know what the boundaries of the octroi 
area are. I think it exceedingly likely 
that many intelligent and well-educated 
people in Lucknow would 6nd some diffi* 
cuUy in saying what the boundaries of the 
octroi area are in this oity and the same 
difficulty must also be felt in Rae Bareli. 
Here is a case where people acted iu good 
faith. They !did nothing wrong. They 
were in absolute ignorance of tbe fact that 
there was any octroi duty leviable from them. 
Bat under the section as it stands, they 
most be punished. They were perfectly 
ready to pay tbe octroi duty as soon as 
it was found that it was leviable. Under 
the provisions of this section, however, 
one of the defendants must be charged 
Rs. 86-9-6, another Rs. 78-2-0 and the 
third Rs. 140-10-0, that is to say. exactly 
doable. That is the law. I think it is 
in need of amendment. I have nothing 
to do in this case except to apply tbe 
law as it stands, and with considerable 
regret I order Fateh Khatik to pay an 
extra 6ne of Rs. 36.9-6, Sahai to pay 
an extra fine of Rs. 28-2-0 and Muhammad 
Muqim to pay an extra fine of Rs. 60-10-0, 
but I think the Rae Bareli Municipality 
will be well advised if after they have 
recovered this money from the defendants 
they return it to them. I order that a 
copy of this order be sent to the Local 
Government in tbe Municipal Depart- 

Sentence enhanced. 


LOWER BURMA CHIEF COURT. 
Criminal Revision No. 471-B op 1918. 

November 2, 1918. 

Present : — Mr. Justice Pratt. 
emperor— Applicant 
versus 

NAWAB ALI— Respondent. 

Criminal Procedure Code 7 o/ 1898), a. 43 d-- 

Vistrict Magielratc xchetker subordxnatf: 




to Dmtrict Magistrate — Order directing Jurther enquiry 
into ease disposed of by Additional District Magistrate, 
legality of. i 

All Additional District Magistrate, as such, is not 
subordinate totbe District Magistrate in Burma nor 
is hia Court inferior to that of the District Magistrate 
within tbe meaning of section 433 of the Criminal 
Froceduie Code. [p. 479, col. 1.] 

Where, therefore, a District Magistrate purporting to 
act under section 435 of the Criminal Procedure C<^e, 
called for a case in which the Additional District 
Magistrate had discharged the accused and ordered 
further inquiry before another Magistrate: 

Held, that the District Magistrate was not legally 
competent to make such an order, [p. 479, col. 1.] , 

Mr. Qaunt, for tbe Applicant. 

Mr. Villa, for tbe Respondent. 

JUDGME NT. — Tbe District Magistrate, 
Amherst, pilrporting to act under section 
436, Criminal Procedure Code, called for a 
case in which tbe Additional District Magie* 
trate had discharged the accused and ordered 
further enquiry before another Magistrate. 
Subsequently being doubtful whether (he 
Additional District Magistrate could be held 
to be an inferior Court within tbe meau- 
ing of section 435, be has submitted tbe 
proceedings to this Court for orders. 

Tbe word '^inferior” has been defined 
by the Bombay High Court as statutably 
iuoompetent to exerolse equal powers. An 
Additional District Magistrate as such is 
not subordinate to the District Magistrate 
under section 17 of tbe Criminal Procedure 
Code, since he is appointed under section 
10 and not under section 12, 13 or 14. 
Tbe word * inferior” in section 435 appears 
to have been used designedly, because 
a Magistrate may be of inferior status without 
being subordinate. Thus Magistrates are 
not subordinate to the Sessions Judge but 
their Courts are inferior. In Opend/ro Nath 
Ohose V. Dukhini Beica (1), a Full Bench 
of the Calcutta High Court held that a 
Magistrate of the District is competent under 
aeotion 435 to call for and deal with tbe 
record of any proceeding before any Magis- 
trate of whatever class in his own district. 
The question then under reference was 
whether a Magistrate of the first class is 
a Criminal Court inferior to tbe Magis- 
trate of tbe district, and the Bench do 
not appear to have been considering the 
relative positions of a District Magistrate 
and an Additional District Magistrate. In 
fact tbe terms of their answer to tbe 
reference would apply equally to an Additional 

(1) I'd G. 473 (F. B ); 6 iud. Doo. (n. e.) 821. 
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Bifltriot Magistrate, and woald jastify the 
view that he is inferior to all other Magis- 
trates in the distriot except the District 
Magistrate. 

I am of opinion that in the present 
instanee the Additional Distriot Magistrate 
oannot he held to be an inferior Court to 
that of the Distriot Magistrate. He has, I 
understand, been invested with all the powers 
of the Distriot Magistrate, and must be 
taken during the tenure of his offioe to 
be on an equality with him. The Distriot 
Magistrate is simply tnter pam. The 

Additional Distriot Magistrate is appointed 
to relieve the Distriot Magistrate of a greater 
or less portion of his duties. I am aware 
that in Orown v. Abdul Karim a 

Benoh of the Punjab Chief Court took a 
different view, but I am not bound by their 
deoision, and I do not agree with it. They 
remark *'the objeot of the appointment is 
obviously not to plaoe the Additional Distriot 
Magistrate on the footing of the Distriot 
Magistrate.” That may not have been the 
objeot in the Punjab, but I am of opinion 
that it is in this provinae. The reason 
for the appointment of Additional Distriot 
Magistrates with plenary powers in Burma 
is that District Magistrates, who are also 
Deputy Commissioners, are in practice so 
much oooupied with their exeoutive and 
revenue duties that they have not suffioient 
time to discharge their duties as Distriot 
Magistrates satisfactorily. The Additional 
Distriot Magistrate is, if the term is per* 
missible, in the position of an Additional 
Judge of the Distriot Magistrate's Court. 
He is no more inferior to him than an 
Additional Sessions Judge is to the Sessions 
Judge. Both are, eo to speak, members of 
the same Court. 

1 aooordingly set aside the order of the 
Distriot Magistrate directing further enquiry. 

Order set aiide. 

(3) 25 P. E. 1908 Cr.} 9 Cr. L. J. 104. 


PUNJAB CHIEF COURT. 

CBiuiNiL Ebvision No. 959 of 1918. 
Ootober 30, 1918. 

Prc«enf;— Mr. Justice Broadway. 
SHANKAR SAHAl— Complainant — 

Petitioner 

versus 

EMPEROR — Respondent. 

Criminal Procedure Code {Act V of 1898), 250— 
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Penal Code (Act XLV of 1860), ss. 406, 467, charges 
ander^ dismissal of— Compensation to accused, order 
for, legality of. 

In disohargiog a person accused of offences under 
sections 408 and 467 of the Penal Code, the Magis* 
trate, with powers under section 30 of the Oriminal 
Procedure Code, directed the complainant to pay to 
the accused Rs. 100 as compensation: 

Held, that in respect of the offence under section 
467, which was triable by a Court of Session, the 
Magistrate had no jurisdiction to award com- 
pensation, and that in regard to the offence under 
section 406 the amount of compensation could not 
exceed Rs. 60 under section 250, Criminal Pro- 
cedure Code. 

Case reported by the Sessions Judge, 
Sahapur at Sargodha, with his No. 1219Q- 
of 12th August 1918. 

Mr. Ram Ohand, for the Petitioner. 
GROUNDS. — The appliaant Shankar 
Sahai lodged a complaint against Gian Ghand 
under sections 406 and 467, Indian Penal 
Code, and the District Magistrate, liaving in 
view the fact that section 467 was triable 
by the Court of Session, made it over to 
Khan Sadnllab Khan, a section 30 Magis- 
trate. The said Magistrate held an enquiry 
into the case and discharged Gian Ghand, 
holding that the charge brought by Shankar 
Sahai was malicious and vexatious. He call- 
ed upon the latter to show cause why he 
should not be made to pay compensation to 
the former. Shankar Sabai’s explanation 
having been considered unsatisfactory, the 
Magistrate ordered him to pay Rs. 100 to 
Gian Ghand. In awarding this compensa- 
tion the Magistrate has acted under section 
250, Criminal Procedure Code. 

Shankar Sahai baa put in this applica- 
tion for revising the Magistrate’s order. He 
says that on the merits hia complaint waa 
bona fide and that legally the Magistrate’s 
order for compensation is defective inas- 
much as he, as a section 30 Magistrate, could 
not have recourse to section 250, Criminal 
Procedure Code. 

The Counsel of the parties have argued 
the case before me. So far as the merits 
are concerned, 1 think the Magistrate was 
quite iusti6ed in dismissing the complaint, 
But I do not see that his order for compen- 
sation of Rs. 100 is at all correct. Section 
250, Criminal Procedure Code, does not 
provide for oomponsation exceeding Ra. 50. 
For lodging a complaint under section 467, 
Indian Penal Code, which is triable by a 
Court of Sefidion, tho Magistrate could 
award no compeusatiuu whatever, 
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Crown V. Hamtr Ghand (1) aod Croien v. 
Qadu (2). He was, of ooarse, jastified to 
take an aotion andar seotion *^^50, Criminal 
Prooe(3are Code, so far as seotion 406, 
Indian Penal Code, noted in the oomplaint 
was oonoerned, bat in that oase too the 
amoant awarded should not have ezoeeded 
Rs. 50. This is no doubt an illegality wbioh 
shoald be set right. Under the provisions 
of seotion 438, Criminal Prooednre Code, 
the matter is reported to the Hon’ble Judges 
for suob orders as they may deem 6t. 

The records of the oase are submitted 
herewith. 

ORDER — Agreeing with the reference of 
the Sessions Judge I alter the oompensation 
payable to the sum of Rs. 50 only. 

PHition accepted* 

(1) 14 P. R. 1902 Or. 

(2) 26 P. 11. 1902 Cr ; 139 P. L. R. 1902. 


LOWER BURMA CHIEF COURT. 

Criminal Appeal No. 64l op 1918. 

November 23, 1918. 

Present:— “Mr. Justice Pratt. 

GANGA CHETTT— Appej.lant 

versus 

EMPEROR — RespoNDEhT. 

Procedure Code (Act V of 1898), sg. 350, 
B‘i8-~Transj€r oj case — Case, whether should be heard 
de novo. 

Section 360 tif the Critniiml Procedure Code is 
not limited to cuscs in which Magistrates succeed 
one another in Court, but applies also to cases trans* 
fer-red from the file uf ono Magistrate’s Court to 
that of anotlier under section 528 of tlic Code. 

[n cases transferred under section 628 of the 
Criminal Procedure Code, it is desirable that the 
Magistrate who succeeds the Magistrate originally 
trying or emiuiring into the case should commence 
the heaving dc novo. 

Mr. Shaw, Assistant Government Advocate, 
for the Crown. 

JUDGMENT.— On the evidence the oonvio- 
iicDs were fully justiBed and the sentences 
were appropriate. The oa«e was withdrawn 
from the 61e of the Sub* Divisional Magistrate 
by the District Magistrate and taken on 
his own file. The Magistrate, after giving 
the accused an opportunily of having the 
evidence recorded de novo, proceeded with 
the trial from the point at which the 
Sub Divisinal Magistrate, had left off. Under 
section 528 of the Criminal Procedure Code 
the District Magistrate may withdraw any 


oase from any Magistrate subordinate to him 
and enquire into or try it himself. The 
wording of the section may at first sight 
seem to imply that the District Magistrate 
should try the whole oase de novo, when he 
withdraws it from a Subordinate Magistrate 
and transfers it to his own file. 

Seotion 350, however, lays down that, 
when any Magistrate, after having heard and 
recorded the whole or any part of the 
evidence in an enquiry or trial, ceases to 
ezeroise jnrisdiotion, therein, and is succeeded 
by another Magistrate who has and who 
ezeroisea such jurisdiction, the Magistrate 
so succeeding may act on the evidence 
recorded by his predecessor, or partly recorded 
by his predecessor and partly recorded by 
himself, or may re*sammon the witnesses 
and re- commence the enquiry or trial, but 
provides that the accused may claim to 
have the witnesses re^summoned and re-heard. 

The question is whether, when the District 
Magistrate withdraws a oase from a Subordi* 
nate Magistrate to his own file, be succeed* 
the Subordinate Magistrate within the mean* 
ing of seotion 350. 

A Bench of the Calcutta High Court, after 
oonsideriog the authorities, came to the 
conclusion in Mohesk Chandra Saha v, 
Emperor (1) that seotion 350 of the Criminal 
Procedure Code is not limited to oases in 
which Magistrates succeed each other in 
Court, but applies also to oases transferred 
from the file of one Magistrate to that of 
another under section 528 of the Code. A 
similar view has been taken by the Allahabad 
High Court recently in Emperor v. Nanhva 
(2), and I see no reason to differ from it. 

In the present oase there is no reason 
to suppose the Accused were prejudiced by 
the procedure adopted and I do not consider 
there is any ground for ordering a retrial, 
nor has the procedure been made a ground 
for appeal. 

I would, however, point out that in oases 
transferred under section 528 it is usually 
desirable that the Magistrate who suooeeda 
the Magistrate originally frying or enquir- 
ing into the oase should commence the bearing 
de novo. The appeal is dismissed. 

Appeal dismissed. 

(1) 3.S C. 457{ 12 C. \V. N. 4I6j 7 C. L. J. 488; 7 
Cr L. J. 220. 

(2) 23 Ind. Cas 722; 36 A. 315; 12 A. L, J. 467; 16 
Cr. L. J. 354. 
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PRIVY COUNCIL. 

Appb&l faom the Bombay fliQH Oodrt. 

July 26. 1918. 

rrwenf:— Lord Shaw, Lord Phillimore, 

Sir John Eige and Mr. Ameer Ali. 
KAIKHUSHRU BEZONJl NANABHOY 
OAPADIA— Pgainupp — A ppELbiNT 

versus 

SHIENIBAI BEEONJI OAPADIA 

AND OIHBBS — DEPENDANTS ReRPONDENT®. 

Will, construction of— Devise to widow for life, and 
on her death to A and on the latter's death to B if 
then living— Death of A during lifetime of widow, 

effect of. ^ . 

A Parsi devisod a cortain house to his wife dunnjj 
the term of her natural life, and on her death to 
trastees in trust for his son J. for life and in the 
event of his death in trust for his widow and issue, 
and in default of such issue and subject to any 
appointment in favour of the widow, in trust for 
bis son K. if then living. /. died without leaving 
widow or issue during the lifetime of the testator s 
widow: 

Held, that K. became absolutely entitled to the 
house subject to the life-interest of the testator s 
widow, [p. 484, col. ?.] 

Appeal from a judgment and decree of the 
Bombay High Court (Sir Basil Seott, 0. J , 
anti Heaton, J.)t dated the Slst July 1916, 
afl^ming a judgment of the same High Court 
in its original jurisdiction. 

Messrs. P. 0. Lavfrence, K. 0., and Kenworthy 
Brown, for the Appellant. 

Mr. E. B. ifaifcfs. for the Respondents. 

JUDGMENT. 

IjOBD PfiiLLiMORE. — The suit to which this 
appeal relates was brought io order 
to settle certain questions of construction 
arising on the Will oE a wealthy Parsi 
inhabitant of Bombay, Bezonji Nanabhoy 
Capadia. who died on April 3, 1906, 
leaving his wife, two sons, and several 
daughters surviving him. The Will is 
dated April 10, 1S06. It is- long and 
elaborately drawn, and contains thirty-three 
paragraphs. 

The testator appoints executors and 
trustees. He makes certain apeoi&c giEt.^*. 
He directs his executors, **in the event ot” 
the death of his wife, which must mean 
"on" the death of his wife [see Penny v. 
Oommitsioner for Railways (1)], to expend 
a certain sum of money in providing the 
expenses of her funeral and the customary 
rites and ceremonies. He makes certain 
provisions for a daughter on the occasion 

(1) (IfiOO) A. 0. 628 at p. 634; 69 L. J. P. C. 113; 
Sa L. T. 182. 


of her marriage, and he leaves annuities 
to be paid to the wife, the daughters, 
and certain other relatives during the 
wife’s life, and he directs that the 
residuary income should be divided and 
paid during his wife’s life to his two sons, 
with certain provisions io the event of 
either son’s death for the latter’s widow 
and issue. Then come gifts which are of 
special importance to the present purpose. 
He devises to his wife during the term 
of her natural life the house in which 
he was living called Capadia House, and 
he directs his executors during the life- 
time of his wife to let another house of 
his, called Rutton Villa, the rent of Rntton 
Villa being to count as part of the residuary 
income. 

Clauses 19, 20, 21 and 25 are those the 
construction of which is to be determined in 
this suit. 

‘*19. I futherdireot that after the decease 
of my said wife Shereenbai or in case she 
shall predecease me then forthwith after 
my death my executors shall stand seised 
and possessed of the Capadia House and 
the furniture therein and Rutton Villa 
and all my residuary property upon the 
several trusts in that behalf hereinafter 
declared that is to say : — 

20. My trastees shall stand seised of 
the Capadia House upon trust for ray said 
son Jehangir for life and in the event of 
his death upon trust for his widow and 
issue in such shares and proportion.s as the 
said Jehangir may by his Will direct pro- 
vided that it shall not be lawful for the said 
Jehangir to appoint more than one-fourth part 
of the said premises to his widow and 
subject thereto and in default of any such 
appointment upon trust for the issue 
of the said Jehangir, .«;Ujh issue to 
take i:er stirpes and not per capita and 
if more than one in the same class equally 
between them and in default of any such 
issue and subject t) any appointment for 
h;s widow as aforesaid up:)n trust for his 
brother the said Kaikhushru if then living 
and failing him upon trust fur the right 
heirs of me the .said Be/. Jiiji Nanabhoy 
Cap<adia as if I the said Bc/^anji Nanabhoy 
had died possessed thereof inteUato in 
equal -hare.*; and proportions but the issue 
of any ludr shall take per stirpes and not 
per 'yipif'i and if more than one in the same 
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^lass eqaally betf^een them and exolading 
from saob heirs and saeh division the 
widowers of my said daughters and the 
widows of roy said sons.” 

Clause 21 has similar limitations with 
regard to Rntton Villa, the two brothers being 
put in inverse order. 

‘*25. My trustees shall divide the rest 
residue and remainder of my property equally 
between my said sons Jehangir and Eai- 
khuhsra bat the property or the prooeeds 
thereof shall be held by my ezeoators for 
the benefit of the said Jehangir and 
Kaikbushru respeotively upon the trusts 
whieh are hereinbefore declared of and 
oonoerning Oapadia House and Rutton Yilla 
respeotively as fully and eSeetually as if 
the share of the said residue given to my 
son Jehangir were part and paroel of Capadia 
House and the share of the said residue given 
in my son Kaikhushru were pari and paroel of 
Rutton Villa ” 

The son Jehangir is now dead without 
leaving widow or issue; but the widow of 
the testator is still living. The other son, 
Kaikhushru, now olaims that he has fulfilled 
the condition imposed in oiause 20, inasmuch 
as at the death of his brother he was “then 
living”, but those interested in the subse* 
quent limitation as the right heirs of the 
testator in the language of clause 21 contend 
that Kaikhushru will not fulfil the condition 
in clause 21 unless be survives bis mother as 
well as his brother. 

In these oiroumstanoes, Kaikhushru, who 
is the present appellant, brought a suit 
on January 11,1916, to have the construc- 
tion of the Will determined in respect of 
this and some other matters not now to 
be considered, making the trustees and 
ezeoutord, bis mother, his sister, and certain 
other parties defendants, and having filed 
bis plaint took out a summons for the 
determination of certain questions, inter 
alia : ' 1. Whether in the events that have 

happened the plaintiff is not absolutely 
entitled to the property known as Capadia 
House subject to the life interest of the 
Ist defendant therein and who is now 
entitled and for what interest therein to 
the said house. 2. Whether in the events 
that have happened the plaintiff is not entitled 
to the balance of the rents of Rutton Villa and 
the income of the residuary estate of the said 
testator subject to the annuities directed to 


be paid by clauses 16, 17, and 18 of the 
said Will daring the lifetime of the first 
defendant. 3. Whether the plaintiff has 
not a vested interest in one-balf of the 
residuary estate of the said testator and 
is not entitled to possession thereof on the 
death of the let defendant and whether 
the other half of the residuary estate is 
not subject to the same trusts as are created 
in respect of Rutton Villa. 4. What are 
the rights and interests of the plaintiff in 
Rutton Villa and in the residuary estate of 
the said testator during the lifetime of the 
Ist defendant and on her death?” 

Maoleod, J., being of opinion '‘that the 
proper time to construe the Will with 
regard to the trusts which are to come 
into operation on the death” of the widow 
would arrive when the widow dies, declined 
to answer any of the questions propounded, 
hot gave to the plaintiff and to the defend- 
ants Nos. 2 to 8 and 9 and 10 (there 
is apparently an error in the print of 
the record describing these last as 10 and 1.1) 
their several costs out of the estate as between 
attorney and client. 

It appears to their Lordships that it was 
an error on the part of Maoleod, J., to 
consider the questions as premature and 
to refuse to answer them. If the con- 
struction for which the plaintiff contended 
was correct, he would have a vested re- 
mainder with which he could deal, and he 
was, therefore, entitled to the decision of 
the Court. 

From the order of Maoleod, J., an appeal 
was taken to the Appellate Division of the 
High Court at Bombay, and this Court 
entered upon the question of oonstraotion; 
but taking a view unfavourable to the 
plaintiff, and holding that he had no vested 
interest, concurred in the decision of Maoleod, 
J., and dismissed the appeal, giving to 
the defendants Nos. 2 to 8 their costs out of 
the estate as between attorney and client, 
and ordering the plaintiff to pay thj costs 
of defendants Nos. 9 and 10 as between 
party and party. It is from this judgment 
that the present appeal is brought. 

The Chief Justice and Heaton, J., who 
formed the Court, were of opinion that 
this case did not fall within the rule "that 
where there is a gift after prior interests 
to persons then living, the word 'then* 
refers most naturally to the last ante- 
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oedeni**; bat within another class of oases, 
SQoh ae Harvey v. Harley (2) and Qill v. 
Barrett (ii), in whiob it was held that if 
the ob;eot of the testator is not (o limit 
saaoessive interests bat to provide for 
personal enjoyment by the legatees by sab* 
stitating for persons djiog before the 
period of enjoyment a olass of parsons then 
living, the word *\hen’* refers most natural- 
ly to the period of enjoj ment. 

If the faot that the prior gift to the 
wife ^ior her life is direot and the sabse* 
quet gifts indireot through the mediam of 
(rnstees be laid aside, the Will falls directly 
within the rule of Archer v. Jegon (4). In 
that ease the testator gave a sam of stnok 
interest for his sister for life, after her 
deoease for her ha-^bAud for life, and after 
Hs dtoaa^e for the obilJren of his sister 
who sboali then be living.** There were 
five ohildren. The husband died first, then 
oue of the ohildren, then the wife; and it 
was 1 eld that the deosasei ohild took a 
vested interest in one- fifth of the fund, 
be3aase the word then” necessarily referred 
to the last antecedent, the husband's desease, 
and the ohild was living at that time. 

Tn Iftfne, In n (5) the Court of Appeal 
followed and approved of Archer v. Jegon 
(4), holding that the word ‘*then” in the 
Will uader discussion referred to the last 
antecedent. This was a very strong decision, 
because this construction created an intestacy. 
In the course of his judgment Lindley, L. J., 
referred to the statement of the role in Jarman 
on Wills, where the result of the oases, Archer 
V. Jegon (4) and others is oollected and summed 
up with approval. Counsel for the respondents 
rolled upon the two oases quoted by the 
High Court, and also upon Hoght^n v. 
Wwgreave (ti) and Wordsworth v. Wood 
Neither of these latter capes has any 
bearing upon the present one. la Hoghton 
v, Whifgreave (6*, the point to be decided 
was, who took under a bequest tc survivors 
Upon the death of the one tenant for life. 

^7) there might have 

U, (18391 3 Jur.9ld. 

ill 131 R. R. Q^2, 

59? TI ® 3-tOj 1 Jur. 792; 

69B. R. 177. 42 R. R. 218. 

(B) (1888) 67 L. T. 828. 

269^^ ^ 331; 20 R. R. 

Cas 129; 11 


been a question as to whether survivorship 
related to the death of the testator or to 
the death cf the tenant for life. But the 
Lord ChAncellor held that it was not a 
case of substitution of a child's issue for 
the child, but of modification of the gift 
to the child, and that the ohild bad to survive 
the tenant for life in order to take. 

In Haney v. Harvey (2) there was a 
bequest of a life interest to a daughter, 
and the capital was than to go to the 
daughter’s son; but in cane be should die 
in the lifetime of his mother the money 
was to be divided among bis children 
then living, who were to take vested in* 
terests on attaining twenty- cne or, in the: 
case of a female, marr'age. It was held 
that the period when the class was to be 
aeoertained was the death of the daughter. 
Tbii was apparently on the ground 
that the division could not- take place 
till her death. No oases appear to have 
been cited, and the decision turned upon 
the particular language of tbe Will. 
In Qill V. Barrett (3), Harvey v. Harvey (2) 
and Archer v. Jegon (4) were cited, and 
tbe Master of the Rolls expressly gave 
his assent to Archer v. Jegon (4) and to the 
rule that *^tben’* refers to the last ante* 
cedent. Bat in this case be held, as has 
been held in Harvey v. Harvsy (2), that the 
time of division was the time to he looked 
to, and that the word **«;bea” referred to 
that time. Neither of these cases is like 
the present one. 

Counsel for tbe respondents submitted that, 
even Eupposirg that the rule in Archer v. 
Jegon (4) would otherwise have applied, the 
particular language of this Will would take 
the dispositions out of tbe rule, because tbe 
gift to the wife of Capadia House for her 
life was direct, whereas the subsequent 
limitations were to trustees for tbe benefit 
of tbe subsequent beneficiaries. 

In their Lordships’ opinion this argument 
rather tends in the contrary direction. 
The limitations which begin with danse 
19 are all after the death of the wife, 
and the interests wludi they give are 
necessarily in remainder after her death. 
If they or any n them were to be con* 
ditional on t-nrvivorship of her and not in 
remainder to i c*', this ought to have been 
expresseu it tl»e outset of the clause, and 

it would be ftwUw.ird, to gay the least, to 
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express ifc in the middle of the limitations. 
Tbe limitations to tbe benefioiaries in 
clause 20 and following may be treated 
as being all bracketed under tbe trust, 
being iimitaticns ensuing upon tbe death 
of the tenant for life. They may be con- 
ditional inter se. They are, however, not 
so expressed as to be conditional upon 
survivorship, but as subsequent to the life* 
estate. If it had been intended to make 
the plaintiff’s estate in remainder conditional 
upon surviving his mother instead of its 
being conditional upon surviving bis brother, 
the words would have had to occur in a 
different collocation. If it had been intended 
to make it conditional upon survivorship 
of both, additional words would have been 
necessary. 

Upon tbe whole, their Lordships are of 
opinion that the point is settled by authority, 
and that tbe construction of clause 20 for 
which the plaintiff contends is the right 
one and the same construction must be 
applied to olauFe 25, which directs that 
half of the residue should be held upon 
“the trusts declared of and concerning 
Capadia House.” 

A question was asked upon Ration Villa 
and the other half of tbe residue ; but 
it is not apparent why it was asked, as 
there is no difficulty or uncertainty upon 
these points in the Will. It will be suffici- 
ent to make a general declaration which 
will give the answerto the material questions. 

In tbe Court of 6r&t instance costs were 
given to the plaintiff and to defendants 
Noe. 2 to 8 and 9 and 10, as between 
attorney and client, out of the estate, and 
this was correct. In the Court of Appeal 
costs were given to defendants Noe. 2 to S, as 
between attorney and client, out of the 
estate; this also was correct. Tbe plaintiff 
was, however, ordered to pay the costs 
of tbe ninth and tenth defendants. This 
order can no longer stand. Their Lordships 
think that, this being a case of construc- 
tion, and apparently one of some difficulty, 
and having given rise to difference of judicial 
opinion, it wjuld bs proper that the 
party and party coats of tbe plaintiff and the 
ninth and tenth defendant?, who are the 
lespondents on this appeal, should come 
out of tbe estate. 

Their Lordships will, therefore, humbly 
^•©oommeDd His Majeoty that the judgment 


of the High Court should be reversed, 
except in so far as it oonBrmed that part 
of tbe judgment of Maoleod, J., which dealt 
with the costs of tbe suit, and except in eo 
far as it awarded to the defendants Nos. 2 to 
8 their costs out of the estate, as between 
attorney and client, and that it be declared 
that in tbe events which have happened, 
tbe plaintiff is absolutely entitled to the 
property known as Capadia House and to 
one half of tbe testator's residue bequeathed 
upon tbe trusts declared of and oonoerning 
Capadia House, subject to the life interest 
of tbe let defendant, and that it be ordered 
that the plaintiff appellant and the ninth 
and tenth defendants and respondents should 
have their costs, as between party and 
party, in the High Oonrt and of this appeal 
out of the testator’s estate. 

Decree reversed. 

Solicitors for tbe Appellant: Messrs. 

T. L. Wthon .V Oo. 

Solicitors for the Respondents: Messrs. 
Lattey Hart. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1429 of 1917. 

January 23, 1919. 

Present: — Mr. Justice Soott-Smitb. 
FARM AN. — Defendant — Appellant 

versw 

GHANTHU — Plaintiff — Respondent. 

Punjab Tenaticy Act (XVI of 1887), s. 8 — Occupancy 
rights, acquisition of — Agreement not to eject, proof 
of — Long occupation — Presum/ifion — Basiku opahas, 
position of, 

Oue of the cases ia which occupancy rights may 
be decreed under section 8 of the Punjab Tenancy 
Act is where there Ima been a promise by tho 
landlord never to eject tho tenant. A promise of 
this charnctor need not necessarily bo explicit. It 
may be implied, and may be established by evidence 
of the intention of tlic parties as shown by their 
actions, [p. 485, col. 2.] 

A promise not to eject, however, does not mean a 
promise not to eject under all circumstances 
whatsoever, but a promise not to eject Vn qasur* 
that is, till commission of a fault against tho tenure, 
[p. 485, col. 2.] 

Where certain tenants and their predecessors had 
occupied certain land as basiAru opaAas for 100 years 
and for three full generations and had built houses 
on tho land occupied by them: 

Held, that under all the circumstances it must be 
inferred that there was an implied promise on behalf 
of tlie owners of the land not to eject the tenants 
ta qasur. [p. 486, col. 1.] 

Seooud appeal from the deoree of tbe 
Additional Judge, Kangraat Dharmsala, dated 
the 10th February 1917. 
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Bdkhshi Tek Ohand, for the Appellant. 

Mr. Sakir Ohand, for the Respondent. 
JtJDaMEDfT.— The faots of the ease out 
of which the present appeal arises are 
ffiven in the previous order of this Court 
dated the 8th of April 1918*. The 
question whether a Civil Court has juris- 
diotion to try this suit has now been 
deoided in the affirmative by the order of 
the Division Bench in Civil Misoellaneous 
No. ii4l of 1918 deoided on the 3rd of 
August 1915 [ Tarman v. (I)]- The 

only question remaining for decision is whe- 
ther the plaintiffs respondents in this and 
in the connected appeal, No 1^23 of 191 », 
bad a right of occupancy under section 8 of 
the Punjab Tenancy Act. The parties belong 
to the Kangra District and the plaintiffs 
are what are called basiku opahus or tenants 
who have been induced to settle down on 
the land and build themselves a basi or 
homestead on or near it for the purpose. 
The full description of this class of tenure 
is given in paragraphs 54 et sef, of Lyall s 
Settlement Report of the Kangra District, 
lfc6.>-72. Mr. Lyall says in paragraph 54: 
‘’There is no deed or express verbal agree- 
ment, but the implied contract is that the 
tenant shall hold so long as he farms well 
and pays his rant; or, in other words, ta 
qasuTt that is, till commission of fault 
against his tenure.” Mr. Lyall after fully dis* 
ousEiog the tenure gave it as his opinion that 
these tenants were not tenant with a right 
of occupancy in the land held by them. Tbe 
matter was, however, fnlly considered by 
Sir Michael Fenton, Financial Commissioner, 
in the Rsvenne Rsvision No, 201i of 19 1 1- 12, 
Ohowibri v. Jassa, which is printed as an 
appendix to P. R. No, 5 of 1918 (R9v.).t 
The following extracts may be taken frjm 
this judgment: 

“a very full account of the baeiku opahu 
tenure is given in Mr. (Sir James) Lyall’s 
Settlement Report (paragraphs 54 — 56). 
From it I gather that the following are 
distinctive incidents of the tenure: — 

(а) The tenant was induced to seUie 
down on the holding bv the landlord; 

(б) He was required to live on or near 

(1) 51 lod Cas, 413; 49 P. R. 1919. 

•See pATinan v. Qhanthti, 46 Ind. Cas. 811. — Ed. 

+8ee ^irpa v. Tirhu, 40 lad. Cas. 571; 5 P. R. 1918 
Rev.; 4 P. W. R 1918 Rev.— Ed. 



ths land, building the farm houses thereon* 
Iq this respect he differed from the opahu 
who lived in the village and was not a 

bisikuy 

(c) Toongh there was no deed or etprass 
verbal agreement there was an implied 
contract that the tenant should^ hold sj 
long as he farmed well and paid the rent, 
‘or in other words ta gasur, that is, till 
oommission of a fault against bis tenure.* 
Now it is difficult to undertsand why there 
should be any hesitation in holding that 
tenants of the above class are entitled to 
any occupancy status. The vague and nnde- 
6ned liability to eviction fora fault against 
tenure is nothing more than the liability 
which has since been brought under statu- 
tory dehnition and regulation in sections 38 
and 39 of the Punjab Tenancy Act, 1887. 
That this liability was notin 1SS5 regarded 
as inconsistent with an occupancy status 
is, I think, sufficiently attested by the fact 
that at a meeting of Hamirpur proprietors 
convoked by Mr. Lyall in that year the 
response to the inquiry, whether by the 
custom of the country ’any class of tenants 
was entitled to the status of hereditary 
cultivator, was that hasiku opahm were so 

entitled.” , ^ i_ u 

In oonolQsion Sir Miobael Fenton held 

that a basihi opahu tenant was entitled to 

bs regarded as occupancy tenant under 

section 8 of the Tenancy Act, 1887. I 

agree fully with his reasoning. In Kirpa 

V. Tirku (2) the Financial Commissioner 

draws attention to Rhaimti v. Mannu Khan 

(3i, whereio Sir Lewis Tapper, after a 

full examination of previouj published 

authorities, instanced four classes of cases 

in which a claim to an cosupanoy right 

under section 8 may properly be decreed. 

Oae of the four classes consisted of the 

oases in which there had bsen a promise 

never to eject. A promise of this character 

need not necessarily be explicit. It 

may be implied, and may be established 

by evidence of the intentions of tlie parties 

us shown by their actions. And a promise 

not to eject doe.s not moan a promise not 

to eject under all oiroumstances whatsoever, 

but a promise not to eject ’Vagtsur,” using 

that e.xpre 89 ion it has been dehtiod in 


(3) 4' lii l. C\' -i 

ij y. St. ly-’J 
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Sir Michael ^'enion's jadgment. Now in 
the oases before me it is admitted that the 
tenants and their predeoeesors have oooa- 
pied the land as basiku opahus for 100 years 
and for three fall generations, the present 
oaonpants apparently belonging to the 
fourth generation. They have built houf^es 
on the land ooonpied by them and under 
all the oiroumstanoes I think it must oer> 
tainly be inferred that there was an implied 
promise on behalf of the owners of the land 
not to eject them ta qisur. It is urged 
on behalf of the respondents that 
the facts in Kirpa v. Tirha (2) were 
diSerent from those in the present oases, 
the distingnishing feature being that in 
that case the tenant cultivated on very 
favourable terms as regards rent, whereas 
in the present case the tenants pay half 
the produce as rent. I do not, however, 
see that this makes any difference. The 
main point in favour of the tenants is 
that there was an implied promise on 
behalf of the landlords not to eject them. 

I consider that ii would be extremely in* 
equitable that such tenants after having 
been allowed to occupy the land for lOO 
years should now, when the land has be* 
come more valuable, be turned out by the 
landlords. 

1 consider that the decision of the lower 
Courts is in aooordancd with law and 1 dis* 
miss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Original Civil SditNo. cf 1918. 

May 27. 1918. 

i'resent Mr. Justice Greaves. 
RUSTOMJKE DHUNJIBHAI SETHNA - 

Plaintiff 

versus 

FREDERIC GAEBELE and another — 

Dfpbndants. 

ileceivtr, suii hy or against, without Uai'e of Court 

Leave subsequently obtained, whether can ro/j(ia<e 

jnnccedings— Civil Procedure Code {Act V of 190S), 
O. XL, r. 1. 

If an action is commenced by or against u Receiver 
wittiout any leave obtained from the Conrt, the. 
defect can bo cared by subsequent leave obtained 
from the Court to continue the action, and if a 
roj'cr case is made out the Court wilt, if bo BatiBfied, 


subsequently allow the suit to continue and will not 
dismiss it. ^p. 488, col. 2.] 

Where a Heceiver commenced an action .without 
first having obtained leave from the Conrt appointing 
him and subsequently took permission to oontinne 
the action: 

Held, that as it was open to the Court at any time 
to validate the proceedings in the. suit by subsequent 
leave, the original defect was cured by the leave 
which the Receiver subsequently obtained from the 
Court, [p. 489, col. 1.] 

Mr. Jackson (with him Mr. B. L. Mitter), 
for the Plaintiff. 

Mr. Langford James, for the Defendants. 

JUDGMENT. — On the 9th May last, T 
granted a Rule at the inetauoe of the 
plaintiff* who is the Official Receiver of the 
Bombay High Court, calling on the defend- 
ants to show cause why the . plaintiff 
should not take possession of a schooner 
called the Rabia Kbatoon” at present 
lying in the Hoogbly within the jurisdic- 
tion of this Court and why the defendant 
Krishna Shelly Bonnerjee, the Official 
Receiver of this Court, should not give up 
possession of the said vessel. The defend- 
ants now appear to show cause against 
this Rule. 

On the 17th April 1918 a firm of 
Benoderam Balohand commenced a suit on 
the Original Side of the High Court of 
Bombay against J. A. Grant and Co., 
asking {inter alia) for a declaration that 

two sums of Rs. 1,71,644- 10-6 and 
Rs. 1,36,763 4*9 were due to them from 
the defendants, for payment to them of 
these sums and interest thereon at 9 per 
cent, per annum from the date of the suit 
until payment, and for a declaration that 
the repayment of these sums was validly 
charged on the Rabia Khatoon. *’ They 
also asked for the appointment of a 
Receiver, 

They olaini a charge on the said vessel 
by virtue of a document of charge dated 
the 2l8t February 1918 executed in their 
favour by J. A. Grant and Co. 

On the 30th April 1918 the plaintiff 
before me was appointed in the Bombay 
suit Receiver to take charge of the sailing 
ship Rabia Khatoon ” and otherwise to 
recover the freight and other profits to be 
earned by the employment of the ** Rabia 
Khatoon”; the order directs the Receiver to 
pass his accounts but does not directly 
authorise him to sue. It appears that the 
attorneys of Messrs. Benoderam Baloband 
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.telefirrapbed to the Captain of the " Rabia 
K.batoon*’ at Spenoe^s Hotel, Caloutta, on 
•the 1st May informing him of the appoint* 
ment of Mr. Sethna as Rsseiver in the 
iBombay suit. 

It appears from the affidavit of one Ali 
Mohammad Rajabali Lakbdbir, filed in this 
salt on the 9th May, that be oame to 
Calontta nnder Mr. Sethna’s order on the 
4th May and took formal charge of the 
vessel on that day. 

.Upon the 3fd May in Sait 'No. 519 of 
1918 instituted in this Court on the 28th 
of April, by one Frederio Gaebele, who is 
desoribed as ordinarily residing in Pondi* 
oherry but then residing at Spenoe’s Hotel, 
Caloutta, carrying on business at Pondi* 
oberry, under the style of Frederio 
Gaebele and Co., against J. A. Grant and 
Co. carrying on business in Bombay. I, 
..at the instance of the plaintiff in Suit 
No. 519 of 1918, appointed the Offioial 
Reoeiver of this Court interim Reoeiver of 
the Rabia Khatoon, ** and on the lOch 
May the appointment was continued until 
the hearing of that suit. 

Counsel for the plaintiff in the suit now 
'before me desired to raise the question of 
my jurisdiction to make the order and as 
to , whether the defendants J. A. Grant 
and Co. had been served with the Ruls 
upon which the Reoeiver was appointed, 
but 1 declined to go into those questions in 
this suit. The pliintiff in Suit No. 619 
of 1918 claims fiom the defendants a sum 
of Rs. 50,000 and interest and claims to 
be entitled to a obarge in respeot thereof 
on the ** Rabia Khatoon,” by virtue of a 
clause in a charter party dated the 6th 
March 1918 and entered into in Bombay 
between the plaintiff and the defendants 
in respect of the *' Ribia Khatoon.” The 
charter party provides that the ohaterera 
(that is the plaintiff in Suit No. 61? of 
1918) are to have a lien on the vessel for 
,all r^oneys paid in advanoe. The charter 
party was put an end to by mutual con- 
sent, but the plaintiff claims to have ad* 
■vanoed to the defendants Rs. . 0,000 upon 
the execution thereof and to have a lien on 
the vessel for this sum by virtue of the 
provision in the charter pirty to which 
I have referred. He applied for a Receiver 
as the owners were trying to sell the 
vessel, 


It appears that in pursuance of my order 
of the 3rd May made in Suit No, 519 of 1918 
a representative of th<j Offioial Reoeiver 
went on board the 'Bahia Khatoon” on the 
3rd May and informed the captain that 
he had taken charge of the vessel. The 
captain states that he informed him prior 
to this of the order of the Bombay High 
Court which had been intimated to him 
by telegram. Under these circumstances Mr. 
Sethna applied to this Court for leave 
to proceed against the Reoeiver of the 
"Rabia Khatoon” appointed by this Court, 
and leave being given be obtained this Role. 

The Rule should have come on for 
hearing on the 10th May, hut it was not 
reached on that day and Monday the 
]3tb May was fixed for the bearing. A 
preliminary objection was taken on that 
day on behalf of the defendant Gaebele 
that Mr. Sethna bad not obtained leave 
from the Court appointing him before 
instituting this suit and it was urged 
that this was a fatal defect which could 
not be cured by any leave subsequently 
obtained from the Bombay Court. No 
•copy of theorder appointing Mr. Sethna being 
available, I directed the Rule to stand over 
until the 17th May for production of (a) 
the order appointing Mr. Sethna, (6) any 
order subsequently oblain’t! prior to the 
institDti)n of the suit. On the 17th May 
the Rule again stood over as the orders 
had not been received from Bombay, and 
on the 20th May I heard the Rule. On 
that day the order appointing Mr. Sethna, 
to the contents of which I have already 
referred, was produced, and also an order 
obtained by Mr. Sethna in the Bombay 
Suit No 543 of 1918, dated the 15th May 
1918, authorising him to continue tbo 
present suit. 

Two nuBstions accordingly arise on the 
present Rule, namely: — 

(l) Whether Mr. Sethna, having com- 
menced this suit without the leave of the 
Bombay Court which appointed him, can 
continue the suit and the.se proceedings 
by virtue of tlie leave obtained by hin^ 
to ontinue the proceefling.s by tho order of 
the 15th May oi' whether I should decline t(j 
entertain afplioation and should uUimato- 
ly disniij-^ th** 
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prooeedioga, I shonld allow him to take 
possession of the Rabia KbatooD.'* 

So far as the Brst qaestion is oonoerned, I 
am asked to say by Counsel for the defendant 
Gaebele that the matter is oonoluded by 
authority, namely, by the deoision of Mr. 
Justioe Bodilly in Pramatha Nath Oangooly 
V, Khetra Noth Banerjee (l), where, in a 
suit brought against a Rdoeiver, he decided 
that the oonsent of the Court to sue a 
Receiver is a condition precedent to the 
right to sue and cannot be rectided by a 
subsequent application for permission to 
continue the action if it has been in- 
stituted without permission. That, of course, 
is a converse case to the preseni; but it is said 
that the same principle applies here. 

In Miller v. Ram Ranjan Ghakravarti (2) 
a decree passed against a Receiver was 
set aside on appeal, no leave having been 
obtained to sue him, the Court holding 
that he could not be sued without the leave 
of the Court. In Dunne v. Kumar Ghandra 
Kisore (d) the decision in Miller v. Ram 
Ranjan Gha\ratQrti (2) is cited with 
approval, and it is stated that a Receiver 
can neither sue nor be sued without the 
leave of the Court. 

In three cases decided on the Appellate 
Side of this Court, to all of which decisions 
Mr. Justioe Mookerjee was a party, the 
Court has refused to follow the decision of Mr, 
Justice Bodilly in Pramatha Nath Oangooly 
V. Khefra Nath Banerjee (1). In Banhu 
Behary Dey v. Harendra Nath Mukherjee (4) 
the Appellate Court stated that the lower 
Court, instead of dismissing the suit against 
the Receiver, should have stayed the pro- 
ceedings to allow leave to be obtained to 
sue the Receiver. In Sarat Chandra v. 
A-pnrha Krishna Roy (5) the Appellate 
Court held that after execution proceed- 
ings had been commenced leave could be 
subsequently obtained to execute against 
a Receiver. The third case of Mahara:a of 
Burdwan v. Apurbn Krishna Roy (6) is to 
the same effect. 

{\) :it C. 1370: 9 C. VV. N. 247. 

(2i 10 C. 1014; 5 Ind. Doc. (n. a.) 677. 

(3)30 C. 593: 7 C. W. N. 390. 

(4^ 8 lud. Cas. 1; 15 0. W. N. 54. 

(5) 11 Tod. Cas. 187; 15 0. VV. N. 925; U C. L. J. 

'"’(6) 10 liul. Cos, 527; 15 0. W. N. 872; 14 C. h J. 


In this state of the aatborities I do 
not think I should be bound by the de- 
cision of Mr. Justice Bodilly if I do not 
agree with it, assuming that it oovers 
the point which 1 have to decide, and I 
think I am free to express my own view. 
This being so, I must say respectfully that 
I do not think that that deoision is oorreot and 
I agree with the views expressed in the 
three oases reported in 15 Calcutta Weekly 
Notes, namely, that it is open to the Court 
at any time, even if leave has not first 
been obtained, to subsequently give leave 
to sue the Receiver. There is no doubt 
that the Court will always jealously pro- 
tect its officer in pursuance of its duties 
and puDiBh any interference with him 
by staying proceedings commenced against 
him without leave and by other appro- 
priate penalties; but I think that even 
so, a Court, if a proper case is made 
out to its satisfaction, will subsequently 
allow the suit to continue and will not 
dismiss it. 

1 think, so far as I can ascertain, 
that this is in accordance with the 
English authorities, see Aston v. Heron 
(7) and Qowar v. Bennett (8), which I 
quote as an authority from the state- 
ments of the case made in Kerr on Receivers, 
5th Edition, page 181, page 20i of the 
6th Edition, and Halsbury^s Laws of England, 
Volume XXIV, page 382, as I have not been 
able myself to see the ease 

So far as the present case is oonoerned, 

T have found no authority in point where 
the action has been commenced by a 
Recsiver without first having obtained 
leave from the Court appointing him. 
Of course the powers of a Receiver are 
derived from the Court which appoints 
him, and there certainly seems consider- 
able force ID the argument addressed to 
me that if when he commences the suit 
be is not empowered to do so by the ap- 
pointing Court, it is beyond his powers 
and the defect cannot be cured by leave 
subsequently obtained; but on the whole I 
have come to the conclusion that it is 
open to the appointing Court under these 
oiroumstaDoes to consider subsequently whe- 
ther the suit is for the benefit of the 

(7) (183 0 2 My.& K. 390 at pp. 393, 397; 39 E. R. 
993; 3 L. J. Ch. 194. 

(8) (1847) 9 L,. T. (o. i.) 310. 
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estate, and if it is so satisBed, to validate 
the prooeedinffs by subsequent leave. The 
result is that I think the original doieo*^ 
has been cured by the leave which Mr. 
Bethna obtained from the Bombay Court 
on the 15th May. On the 13th May the 
suit was incompetent, and if 1 had deaU 
with the present application on that day 
I should have stayed all proceedings m 
the suit, hut I should not have dismissed 
the suit. The Brat point, therefore, made 
against this application fails. ^ 

So far as the second point is . concerned, 

there is no doubt that Mr. Sethna’s ap- 
pointment was prior in date and he acted 
with due diligence in ^ endeavouring ^^to 
take possession of the Rabia Khatoon — - 
the Bombay suit in which he was appointed 
is also prior in date to the suit in this 
Court in which the Official Receiver of 
this Court was appointed Receiver, It is 
manifestly undesirable that two Receivers 
shoald remain in possession; at the same 
time I think it is right that the defend- 
ant Gaebele’s interest shoald be protected, 
and the order I propose to make is, that 
if Mr. Sethna will undertake not to part 
with the vessel or the sale-prooeeds, if he 
sells it, for one month from to day, the 
Official Receiver of this Court is to with- 
draw from possession. This will enable 
the defendant Gaebele to apply to be 
added as a party in the Bombay suit 
and get such order as be may be ad- 
vised iu that suit to protect bis interests, 
or to apply to have Mr. Setbna appointed 
as Receiver in Sait No. 519 of 1918 of this 
Court. 1 think, however, that the Bombay 
Court is the proper tribunal to deal with 
the questions which arise between the parties. 

Order accordingly. 


MADRAS HIGH COURT. 

Civil Appeal No. 64 ov 1917. 

March 20, 1918. 

Presflti/: — Mr. Justice Abdor Rahim and 
Mr. Jnstice Seshagiri Aiyar. 
MCNNAVARU BEGAM SAHIBU— 
Plaintiff No. 3 — Appellant 

versus 

MIR MAHAPALLI SAHIB and oraERS — 

Defendants — Respondents. 
3*U^3mmf^ciqn Tfomare, comfetencg oj, to 


opiate as head mujavar of an aatana— of 
females to hold religions offices^ doctrine of, limitations 

oJ. 

Under Muhammadan Law it is not mcompetent 
for a woman to be a head mu;avar of au astarui, 
[p. 493, col. 2j p .494, col. 2.] 

Per Abdur Rahim, J. — Excepting for local usages 
and customs to tho contrary, there is no general 
provision of Muhammadan Law against a woman 
speoializing in any form of religious teaching and 
propagating any doctrines of Muhammadan religion, 
either of orthodox Muhammadan religion orofSufi- 
ism. The disability of women to hold a religious office 
arises from certain local usages and customs and 
not by any absolute injunction of Muhammadan 
Law. [p. 492, col. 1.] 

A religious office can be held by a woman unless 
there are duties of a religious nature which she 
cannot perfocm in person or by deputy, the burden 
of establishing which is on those who plead the 
exclusion, and, in the absence of anything in the 
rules by the founder, the usage of tho institution 
governs the case. [p. 493, col. 1.3 

Per Seahagiri Aiyar, J. — Except in cases of grants 
given for the express purpose of performing 
religious duties which are dependent on personal or 
sex capacity, there is no reason why a female, 
whether Hindu or Muhammadan, should be disen- 
titled to perform those duties. Wherever there are 
profits which aro payable to an heir in the discharge 
of duties appertaining to a religions office, it must 
be taken as a|general rule, subject to some exceptions, 
that women are competent to inherit these offices 
and to perform the duties appertaining to them, 
fp. 493, ool. 2; p. 494, col. 1.] 

Appeal against the decree of the Tem- 
porary Sobordioate Jadge, Masalipatam, in 
Original Sait No. 71 of 1908, dated llth 
Aagaat 1916. 

Mr. T. Ramachandra Rao, for the Appel- 
lant. 

Mr. P. I^agabuihanam, for Respondent 
No. 1, 

JUDGMENT. 

Ahdur Rahim, J. — The appeal is by the 
3rd plaintiff, daughter of the Ist plaintiff 
who died since the institation of the sait. 
The suit was to recover certain lands 
which are attached to what is described 
in the plaint as the Astana Bara Imam 
at Inagadara, a sabarb of Masalipatam, 
from the defendants who are in 
possession. The :lrd plaintiff’s case is 
that e-he is entitled to the office of Head 
Mujavar of the Astana iu succession to 
her mother, the 1st plaintiff. What is the 
nature of the institation is one of the im- 
poitant questions we have to consider in the 
appeal. 

There wan a grant made by Nizam al- 
Mulk, Nizau of Hyderabad, in which 
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IB the root of the title of the parties, and 
one of the qoestions for consideration is 
as to the trae interpretation of that 
document. The grant is in Persian, and 
when properly translated the material por- 
tious of it are to this effect. It purports 
to confirm previous grants by ancient rulers 
made by way of Madad- Mash, or (literally 
translated) subsistence allowance of Mir 
Ali Akb\r and others, sons of Mir Syed 
Mahomed Madani, who are to recite Darood 
or blessings on the Prophet and Fatiba in 
the name of the Imams and the Martyrs, 
the descendants of the Prophet. Then it 
goes on to say, "It is necessary that the 
said lands should be left in the possession 
of the aforesaid persons so that they should 
utilizs the inoomea thereof towards their 
maioteuanoe and along with their descend- 
ants, literally, children and grand children 
{aulad and ahfad)t should engage themselves 
in offering prayers for the perpetuity of 
the State.” If the matter stood merely 
upon the ioterpretation of this dooumeut, 
it might be contended (hat the grant was 
in absolute terms to the persons mentioned 
therein, Mir Ali Akbar and others, sons of Mir 
Syed Mahomed Madani, who were expected 
to perform certain religious ceremonies. 

Upon such an interpretation the grant wcold 

be of an absolute estate to the persons 
named in the Sanad. But the evidence 
clearly shows that the parties concerned 
have put their own interpretation upon the 
document and the practice and usage has 
been in aicordanoe with that interpretation. 
That is to say, they have treated the grant 
as creating a public religious trust for the 
performance of Fatiha and certain other 
ofcrfmonies during the Muharram, and 
though it might be possible to hold that 
the grant was of an absolute estate to 
Mir AW Akbar and others, sons of Mir 
Syed Mahomed Madani, 1 am not prepared 
to say that the parties' interpretation of 
the Sanad as creating a Wrqf is unreasonable. 
In any case, so far as this appeal is oonotrned 
we must proceed upon that interpretation, for 
it is upon it that the parties base their 

claim. 

Both the parties are descendants of Mir 
Syed Mahomed Madani's sons and they are, 
according to the interpretation placed by 
tbemeelvea on the grant, entif led to allow- 
ances for maintenance, provided they keep 


up and perform the religions duties men.- 
tioned in the Sanad. Thera has baen pre- 
vious litigation with respect to the rights 
of the parties, some time in 1896, when 
a suit was instituted by the father of 
defendants Nos. 1 and 2 in the present 
suit against the 1st plaintiff and another 
lady. That suit was compromised and a 
decree passed in the terms of the Rajinama 
marked Exhibit B. By that compromise 
it was provided that *‘the 2nd defendaot 
(that is, the mother of the appellant) should 
be Head Mujavar henceforward, the plaint- 
iff should giv9 up the remainiug lauds 
for which be bai brought the suit in excess 
heretofore and the part produce, etc., 

business should be carried on from 

generation to generation (not lineally as 
wrongly translated in the paper book) 
according to the terms of this agreement.” 
There cannot be any doubt that if this 
Bajinama is binding on the parties, the 
appellant is entitled to the office of Head 
Majavar. This is what has baen held by 
the lower Courts and is undoubtedly in 
acaordanoe with the correct interpretation 
of Exhibit B. The lower Court, however, 
is of opinion that Exhibit B is in viola- 
tion of, or contrary to, the provisions of 
the Sanad already referred to (Exhibit YI) 
and cannot bind the parties; and that we bavs, 
therefore, to fall back on the terms of the 
Sanad and in the light of the general Muham- 
madan Law to ascertain whether the plaintiff 
or the defendant is entitled to the office of 
Head Mujavar. 

The use of the words Astana and Mujavar 
prima facte indicates as if there was a 
shrine or tomb of some holy person which 
had ta be kept up by the endowment. But 
the evidence shows that these words are 
used merely to indicate a sort of place in 
the form of a raised platform where a "Panja” 
and a “Peer” fsta ffs which are carried about 
in a Mubarram procession) is planted and 
where certain ceremonies in connexion with 
the Mubarram are performed. There is no 
evidence to show that there is any tomb 
of any well known Sufi or Fakir where any 
initiation of Fakirs takes place, as may be 
the case in some Rbankah or Astanad. If 
we look to the pleadings of the parties, 
there oan be no doubt that all the religions 
ceremonies which are performed at the place 
called Astana Bara dmamaiMin oopnexiou 
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with Maharram, and the defendants in 
their written statement never alleged that 
any Safi or other doctrines are propagated 
at this plaod or any Fakirs are initiated 
into any particular order or brotherhood. 
.It was by the words Astana or Mnjavar 
that the Sabordinate Judge who originally 
tried the case as well as the learned Judge 
against whose judgment this appeal has 
been preferred, were misled into thinking 
that there were some partiojlar religious 
teachings associated with this so called 
Astana. Then unfortunately when the matter 
came ' up on a previous occasion before 
this Court, arguments were addressed on 
the assumption that there might possibly 
he certain ceremonies connected with this 
institution which a woman was not capable 
of performing. In order to ascertain if 
this was so, the appeal was remanded to 
the lower Gonrtfor enquiry into this matter. 
As was to be expected, some of the defendants 
have now pat forward some sort of evidence 
suggesting that initiation of Fakirs actually 
takes place in this institution, in order to make 
out that the appellant is not fi t to be at its head . 
The evidence, however, is that by **Fakirs'* 
all that is meant ts some persons, Hindus 
or Muhammadans, who are engaged to carry 
in the procession the **Panja” and the 
Peer*’ during the ten days of the Muharram. 
That is to say, these so-called Fakirs 
are no more than persons taking part in 
a Muharram procession. It is not suggest- 
ed, nor could it well be, that these men 
have to be initiated into any particulir 
doctrines or tiiey have to perform any 
ceremonies requiring particular religious 
status. To describe such a state of things 
as equivalent to initiation into a religious 
brotherhood is absolute misuse of words, 
'^o is the use of the words Astana and Head 
Mujavar in thisoase, for these terms properly 
used are connected with institutions for the 
up-keep of a shrine of a reputed saint or for 
the teaching (ff certain doctrines oonneated 
with Sufi'ism. The evidence amply makes 
out that the parties are absMately illiterate 
and know nothing about any religious 
order or any religious teaching connected 
with any brotherhood of Fakirs, properly 
BO called. The duties oonnested with this 
Astana are nothing more than the organiz- 
ing and carrying cut of certain processions 
in which the Hindus, according to tho 


evidence, participate equally with the 
Muhammadan, of the locality. 

Many anthorities have been quoted tq 
us in connexion with the question whether 
a woman can properly be a Head Mujavar 
of an Astana or not. None of those oases or, 
anthorities call for any serious considera- 
tion, having regard to the fact that there 
is no Astana in the proper sense of the 
word and the Mnjavar ’s duties are only 
purely of a secular character so far as 
the evidence shows. We can take it to be 
the law, as laid down by the Privy Council 
in the case of Shahoo Banoov. Aga Mahomed 
Jaffer BiPdaneem (I), that if the religions 
duties connected with a religious office are 
such that a woman cannot properly discharge 
in person or by deputy, then she cannot 
he appointed to that office. The well-known 
oases referred to relate to the office of 
Sajjadanasbins of certain Kbankabs and 
also of Mujavars of certain shrines. The 
word *Mnjavar’ literally means a sweeper 
or the person who cleans the place, bat it 
is conventionally used to denote a person who 
is looking after a shrine or tomb of a 
holy person, generally called Astana. 
*Astana’ is a word which is often used to 
denote a place inspiring respect and reverence. 
It need not necessarily indicate a tomb 
or shrine, though in popular use it indicates 
a shrine or tomb of a holy person. The 
term Sajjadanasbin or Gaddinashin is 
conventionally used to denote the person 
in charge of a Kbankab or an institution 
where religious enthusiasts and Fakirs 
congregate and where the superior or the 
head of the institution has certain doctrines 
of Sufi-ism to teach. But there is abso- 
lutely nothing in connexion with Astana 
Bara Imam which has anything in common 
either with a Khankah or an Astana 
properly so called. That a woman cannot 
be a Sajiadanashin may, for the 
case, be' taken to be sound law, 
duties involve the teaching of 
dootiines to Kakirp, necessitating her coming 
into daily contact with them. It is not, 
however, tho fact that a woman cannot 
bo a Suti or that bIjb is not oompotont 
to te’.'jh the of S iH-isrn. Suli-isni, as a 
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sobool of Muhammadan religion is equally 
open to men and women. But having 
oe^ard to the oa^tom and usage of the 
country by which women observe seolusion, 
it is not ordinarily to be expected that 
women could satisfactorily perform the duties 
connected with the head of an institution 
like Khankah which would bring her into 
contact with Fakirs and other men not being 
her own close relations. Excepting for this 
local usage and custom, 1 am not aware 
of any general provision of Muhammadan 
Law against a woman specializing in any 
form of religious teaching and propagating 
any doctrines of the Muhammadan religion, 
either of ortli dox Muhammadan religion 
or of SuB-ism. The rule prohibiting women 
from being appointed to such offices is not 
confined to the office of Sajjanadashin bat there 
may be other offices which she may not be 
able to perfor n, for instance, that of an 
Imam in a ra^?que where she would have to 
lead the oongrcgition. At any rate in prac- 
tice women are not known to have officiated 
as Imams in mOFques any more than Chris* 
tian women aro known to have officiated as 
priests or clergy in Chrigtain oharohes. 

It is not necessary fcr us to consider in 
this case the extent of the application of the 
rule precluding the appointment of women to 
an office like that of Sajjadanashin and the 
limitations of Fuoh a rule. So far as I 
have been able to trace the history of the 
question, it bad its origin in certain pas- 
siges in Macnaghten’s Principles and Pre- 
cedents of Muhammadan Law, page 33i. It 
Is stated there; — 

“Females are not competent to assume 
the office of superior of an endowment and 
such an act is at variance with the usages 
of the country, because it is the duty of 
the superior to instruct and guide his disci- 
ples, to teach his scholars, and to keep 
their oompaTiy continually, in private and 
in public, and this cannot be done with 
propriety by a woman, whose duty it is to live 

retired and socluded.” 

I think that feems to be a perfectly 
roi.'.onable pn.pjaiti >d so Ion? as it U nnJer- 
stood that the prohibition or the disability 
arises from certain local usages and customs 
and not by any absolute injunction of 
Muhammadar. religion or law. Mr. Ameer 
Ali in staling the law on the subject at 
page 1^' Edition, Volume I, of his 


Muhammadan Law, states it in similar term^* 
He also bases it on custom and not on any 
rule of Muhammadan theology or canonical 
law, which has in fact very little to do with 
Sufi-ism, Khankahs and Astanas. One of 
the earliest decisions on the subject is to 
be found in Shah Imam Buhhah v. Musammat 
Beebee Shakes (2). There the learned Judges 
of the Seddar Diwany Adawlut rely upon 
the passage in Maonaghten already recited 
as authority for the proposition in question. 
There are also some rulings of the Madras 
High Court on the point : Hussain Beebee 
V, Hussain Sherif (3), Muiavar Ibrambibi v. 
Mujavar Hussain Sher\^ (4) In Mujavar 
Ibrambibi v. Mujavar Hussain Sheriff (4) what 
is laid down is that a woman is not competent 
to perform the duties of Mujavar of a Durga 
which are not of a secular nature. What the 
learned Judges say is that it was established 
by evidence that the office of Mujavar entailed 
the discharge of duties of a spiritual 
character, such as reading the Fatiha, 
offering prayers and incense, etc., which could 
not conveniently be performed by a woman, 
and that there was no satisfactory evidence 
that the office bad ever been held by a 
woman. Apart from what the special evi* 
denoe in that case was, I do not think 
the learned Judges meant to lay down a 
general proposition that any religious 
office which entails the performance of 
Fatiha and other prayers or the offering of 
incense could not be performed by women, 
for I do not think they could have meant 
that Fatiha, which consists in reciting certain 
Suras of the Koran, could not be said by women 
and that a woman could not say prayers 
according to the Muhammadan religion. 
Such a proposition would be incorrect, and 
apart from the special facts of that pirti- 
oular case, I cannot accept the decision as 
laying down any such general rule of law as 
contended for. In Hussain Beebee v. Hussain 
Sheri/ (3) it was held that according to 
Muhammadan Lawawomanmay manage the 
temporal affairs of a mosque, but not the 
spiritual affairs oonneobed with it, the ma- 
nagement of the latter requiring peculiar- 
perional qualificationa. There the iaatitution 
to which the office in dispute relate 1 was called 

(2) 6 Sf'l. Uep 24: 7 lud Doc. (o. a.) 6U. 

(3) 4 iM. li. O. 11. 21. 

(■413.M. y>;o Iiid. .fur. 19J; I Ind. DiC. (n. s) 
xi'i'i. 
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Sbakh Fareed Shokkargonj Mosqae. If it 
was a moeqne in its proper and ordinary 
sense of tbe word, that is, a plaoe where 
prayers are said by Mahammadans, then 
there are no daties oonneoted with it whioh 
a woman oonld not perform, at least through 
a deputy. But from the evidenoe in this 
ease and from what we have notioed in 
other oases, we know that tbe ^^o^d mosqae* 
or Mnsjid* is applied to all sorts of places, 
may be a mere tomb or an Imam Bara. Tbe 
learned Judges in dealing with the law in 
Bussoin Beehfe v. Hussain Sherif (3) oite oases 
connected with the cffioe of Guddeenisbin. If 
that was the real nature of the iostitution, 
as probably it was from tbe name, it might 
have been a replioa of the tomb or a shrine 
oontaining some relics of that well-known 
saint. In that case it would perhaps pro- 
perly be called a Durga. Tbe report does 
not give what the actual daties were in 
connexion with the office then in qnestion, and 
if the office required any peculiar personal 
qualifications whioh might be wanting in a 
woman, that is to say, daties which could 
not be performed bj* her either personally 
or through a proxy, then undoubtedly tbe 
decision was right. Tbe facts do not appear 
sufficiently fully tu enable me to say what 
tbe exact scope of that decision is. On the 
other hand, X entirely agree with a recent 
decision of this Court in Imam Bee v. Malta 
Rhasim Sahib (5), that a religious office can 
be held by a woman unless there are duties 
of a religious nature whioh she cannot 
perform in person cr by deputy and the 
burden of establishing that a woman is pre- 
cluded from holding a particular office is on 
those who plead tbe exclusion and in the 
absence of anjitbiFg in the rules by the 
founder, the usage of tbe institution governs 
tbe case. In that case the office was that 
of aMujavar in a mosque. 1 believe the duties 
attached to tbe office were simply those of 
a Muttawalli, though the word used there is 
Mujavar. In this Presidency the word 
Mujavar* is not seldom used in tbe sense 
of Muttawalli of an ordinary religious 
trust. 

Here the appellant, as a member of tbe 
family of the descendants of Mir Ali Akbar 
and his brother, is admittedly entitled to 
certain allowance by way of maintenance, 


and she does not dispute that tbe defendants 
are also entitled to similar allowance. The 
dispute is solely about tbe office of Head 
Mujavar in virtue of whioh she claims to 
be entitled to possession of the property in 
dispute, that is, tbe lands of tbe institu * 
tioD concerned. As Head Mujavar she 
would also be entitled to an additional 
share of the income. The Subordinate 
Judge, in my opinion, was entirely wrong 
in bolding that tbe compromise was in 
violation of tbe terms of the Sanad and, 
therefore, oonld not be given effect to. He 
has also gone wrong in thinking that tbe 
appellant is disqualified to hold the office 
she claims. The evidenoe clearly shows 
that this was never tbe consciousness of 
the parties, in fact the consciousness of 
tbe parties themselves was just the other 
way. Before the appellant her mother 
held the office and the written statement 
nevar raised any doubt as to tbe compe- 
tency of the appellant to hold the office 
on tbe ground of sex, if she was not pre- 
cluded from holding it, as alleged, by the 
terms of tbe Sanad. I reverse the decree 
of tbe Subordinate Judge and there will 
be a decree in favour of tbo third plaint- 
iff giving her possession of the property 
in dispute. The Subordinate Judge will 
enquire into the mesne profits she is 
entitled to from the date of suit to tbe 
date when she obtains possession under 
the decree. The respondents will pay the 
third plaintiff*8 oost.s in this and tbe 
lower Court and they will also pay the 
Court-fee payable to Government. 

SESUiGiRl Aitab, J. — I entirely agree. In 
a very recent reference to tho Full Bench 
whioh I made in conjunction with Napier, 
J., I went fully into the ciuestion of the 
capacity of a Hindu female to succeed to 
religious offices and to disoln.ige the duties 
of those offices. I am glad i<< find (hat iny 
learned brother’s exposition . f the Muham- 
madan Law is in compJeij accordance 
with my views with regard • the position 
of Hindu women. Kxoept in ;.::ise8 of grant.s 
given for the express purp{ . o of perform- 
ing religious duties rthich ..0 dependent 
on per.cor.al or srx capacity, I fail to see 
■why a female, whether Hi. in or Muham- 
maclan, should bs disentitled to perform 
those dutie.^ In the laiignage of the 
Judicial Committee iu .SA y. Aga 


(6) 37 Ind. Cas 889; 5 L. W. 226. 
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Maho7ned Jaffer Bindaneem (1), a woman 
bolding an office of a religions trust, which 
by its nature involves no spiritual dutiss 
such as a woman could never properly 
discharge in person or by deputy, is 
competent to bold snob an office. Or it 
may be, as in the case in Mohan L 2 la)i v. 
Madhsudan Lala (6), that the peculiar 
doctrines of a sect may preclude women 
married into a different sect from perform 
ing the duties of the temple or religious 
institution belonging to the former sect. 
Except in these two olaBses of oases, in 
my opinion, there is no warrant for hold- 
ing that women are incompetent to inherit 
a religious office connected with a religious 
institution. It has always been held that, 
in the case of secular duties pertaining to 
a religions trust, women are competent to 
perform them. For example, as my learned 
brother has pointed out, the Mattawalliship 
in a Muhammadan mosque can be held by 
women. So aUo it has been held in the 
Dhuncooverbai v. Advocate General (?) that 
a Mohuntship can be held by a female. 
Wherever there are profits which are pay- 
able to an heir in the discharge of duties 
appertaining to a religious office, it most 
be taken as a general rule, subject to 
some exceptions, that women are competent 
to inherit those offices and to perform the 
duties pertaining to them. 

In the present case, the course of devolu- 
tion and the way in which the parties have 
been enjoying show that women have been 
held competent to discharge the duties per> 
taining to this particular Astana. As my 
learned brother has pointed out, the origin* 
al grant confers an absolute right in the 
property. 1 am inclined to think that its 
dedication as a Waqf must have been by 
the successors of the original grantee. Any- 
way there can be no doubt that the duties 
connected with the Astana were mostly 
secular. As has just been pointed out, 
tha way in which Hindus and Muhammadans 
have been initiated into Fakirahip during 
the Muharram shows that there are really 
no religious duties to be performed by the 
Head Mujavar. And further, in my opinion, 
the parties are bound by the compromise, 
as the matter had been litigated in a com* 
petent Court and the parties agreed that 

(0) G liid. Cuts. 77j '62 A. 401} 7 A. L. J. 430. 

(7) 1 Bom. L. E. 743. 


the 1st plaintiff and her descendants are> 
entitled from generation to generation to 
the Head Mujavarship, The Subordinate 
Judge seems to think that this compromise, 
is not consistent with the original Sanad. 
I fail to see how there is any inconsistency, 
between the Sanad and the compromise. 
Even if there were any inconsistencies, 1 
am not prepared to say that the compro- 
mise is not binding upon the parties and 
upon those who claim under the parties to 
the compromise. 

And lastly, 1 would say that the fact 
that in the written statement no objection 
is taken to the 3rd plaintiff succeeding 
to the Head Mujavarship on the ground 
of her being a female is clear evidence 
that in the opioion of the litigants and of 
their co religionists women are not iocom- 
petent to perform the duties of Head 
Mujavarship. For these reasons, I entirely 
agree with the bODolusion arrived at by my 
learned brother. 

M. C. p. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appbltatr Decree No. 1955 

OF 1917. 

March 13. 1919. 

Present : — Justice Sir Ernest Fletcher, Kt , 
and Mr. Justice Cuming. 

ABDUL HAKIM MIA and otbibs — 
Plaintiffs — Appellants 
versus 

PANA MIA MIAJf and others — 

Respondents. 

Lnndloid and tenant — Estoppel — Tenant inducted 

into possesbion, ivhether can deny landlord's title Rcnt^ 

pmjment of, to third person, effect of. 

A tcii&ut iDductecl into possosaion of laud by 
one porson cannot alter the charaotor of his possoa- 
sion and mak« it adverse to tho landlord by going 

over to another porson and paying rent to him. fp. . 
495, col. 2-] 

Appeal against the decree of the District 
Judge, Noakbali, dated the 22nd Juue 
1917, reveraiug that of the Mnusif, Addi- , 
tional Court at Lakhipnr, dated the 29th 
April 1916. 
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FACTS appear £rom the judgment. 

Baba Vwarkanath OhuckerbuHy (with him 
Baba Romeah Ohandra Sen)^ for the Appel- 
lants. — The plaintiff is the appellant. The 
appeal arises oat of a sait for possession on 
declaration of title. Three persons. Rah 
and two others, were owners of a koula to 
the extent of Hi annas which they sold to 
T.f the predecessor in title of the plaintiff, by 
a conveyance dated 6tb January 1881. On the 
same date. Bah exeonted a kabuliyat in 
favonr of T, with reference to plots Nos. 1 — 6 
in the sait. On 20bh Jnly 1884 Rah ezecated 
another kabuliyat with respect to plots Nos. 
7—15 of the lands sold in 1881 in favour of 
T, On the same day another lease was 
ezecated in favoar of T. by K, in respect 
of plots Nos. 16 — 24. K. was one of the former 
CO owners with Hah. The predecessor in- 
interest of the plaintiff was declared to be the 
owner in a series of litigation. Plaintiff 
brought three rent suits against the 
tenants Rah and K. In one of the snita 
Rah denied my title and pleaded that the 
conveyance of 1881 was really a benami 
transaction and that Pana Mia, defendant 
No. 13, was the real owner. In all the three 
suits plaintiff’s title was fonnd, bat ihe suit 
in respect of plots Nos. 1—6 only was decreed. 
The other two Euits were dismissed on the 
ground that previoas realisation of rent was 
not proved, Hence the present suit for 
recovery of possession on declaration of title 
is brought. 

The sole question is on the point of 
limitation, whether the tenancy expired 
by 'denial of the landlord’s title. Upon the 
facts admitted Article 139 of the Limitation 
Act is applicable to the case. Possession 
in my behalf has been proved. The defend- 
ant ooald not make out the allegation of 
bmami The case ought to go down for 

the hading whether T. was the real 
owner. 

Baba Jitendra Kumar Sen Qupta, for the 
Hispondenfc. — I appear for defendant No. 13. 
Possession has baen found with me. I am 
no tenant. Repudiation of tenancy to the 
oowledge of the plaintiff and payment of 
rent to a third person works forfeiture. 
Baba Dwarkanath GhuckerbuHy, in reply. — 
efendant No. 13 admitted that my tenant 
was on the land in his written statement. 

8 regards plots Nos. 1 — 6 the defendant has 
no answer. There is no hading that there was 


an unqualihed denial of my title. There 
has been no forfeiture. See Srinivasa Ayyar 
V. Muthusami Pillai ( 0 , per White, J. 

JUDGMENT. 

Flbtoubr, j. — This appeal has keen pre- 
ferred by the plaintiffs against the decision 
of the learned Disfrict Judge of Noakhali 
reversing the decision of the Additional 
Munsif of Laksbipur. The plaintiffs brought 
the suit to recover possession. The point 
torns on this. First of all, there are various 
plots of land sought to be recovered. We 
can dispose of shortly plots Nos. 7 to 
24, because the hnding of fact is conclusive 
with regard to them. The diffionliy ie 
occasioned by endeavouring to discover what 
was really determined and what was the 
hnding of fact with reference to plots Noe. 1’ 
to 6. As to those plots, the learned Judge 
remarks thus; “ As to the other plots, ” 
that is plots Nos. 1 to 6, no rent was paid 
to them, ” that is, the plaintiffs, ** from 
1288 to 1312 and I cannot believe that they 
did not know that their title was denied 
and that rents were being paid to Pana 
Mia. I believe that they fully knew all 
this and still they took no steps for over 
25 years.” The case of the plaintiffs is — and 

I am not sure that it is really denied that 

they inducted their tenants into possession 
of these plots Nos. 1 to 6 bat that subse- 
quently these tenants went over to Pana 
Mia, the defendant No. 13, and paid the 
rests to him which was brought to the 
knowledge of the plaintiffs. The learned 
Judge seems to have considered from these 
facts that the possession woald be adverse 
as against the plaintiffs and that the plaint- 
iffs would be out of possession from (be 

date on which the tenants paid their rent 
to the defendant No. 13 and when that fact 
came to the koowledga of the plaintiffs. 
Obviously, that is not so. The lessees cannot 
alter the character of their possession, if 
in fact they were inducted into possession 
of the property by the plaintiffs, by saying 
that they nro going to pay their rents to 

the defendant No. 13. If the plaintiffs 

inducted the ceurtutd into possession, 
obviously the character of the possession 


could not bp 

and the flndiMr. ■; 

not ^ :.-7 


- .v=>.hf)nt their consent 
> th.^y stand, dearly arc 
the whole ease. Then 
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the learned Vakil, who appears for the 
defendaot No. 13, says that there has been 
a forfeiture of the tenanoy by reason of an 
absolate and nnqaaliSed denial by the 
tenants of the plaintiffs’ title. That may 
be so. Bat that rests on, if the plaintiffs 
are the landlord, as to whether they are go* 
ing to aooept the forfeiture for the purpose 
of evicting the tenants or whether they ate 
going to allow the tenants to remain on the 
land. i think that with regard to plots 
Nos. 1 to 6, the case must go baok to the 
Court of Appeal below to have the appeal* 
re*beard and a proper oonolneion arrived at. 
Costs will be dealt with by the learned 
Judge of the lower Appellate Court. As far 
as I can see, there are no materials on 
which we can apportion the oosts between 
plots Nos. 1 to 6 and plots Nos. 7 to 24. 

Cdaiino, J. — I agree. 

Oase sent back. 


PATNA HIGH COURT. 

First Civil Appeal No. 239 ok 1917. 

May 2S, 1919. 

Present : — Mr. Jastioe Mulliok and Mr. 

Justice Jwala Prasad. 

KAMLA PRASAD — Plaintiff — 

Appellant 
t ersus 

Pandey RAM CHANDRA PRASAD 
NARAiN SINGH and otbers — Defendants 

— Respondents. 

Ci-u/ificf "Aof (7X of 1872*, ss. 16, 71— Interest, 
cuinponnd — Undue injtuencc— Penalty — Oour7, poioer 
of, to i?itcrferr. 

The Coiii-tB ia India are precluded from relieving 
a debtor with regard to interest, unless the case 
conics within the purview of section 16 or section 
TA of the Contract Act. [p. 500, col. 2.j 

Whore a bond provides for payment of iti» 
lorest at u certain rate with yearly rests 
and dues not stipulate for payment of an 
increased rate from tho date of default in payment 
ran- does it in any way vary the rate of interest on 
nccount of such default, section 74 of tho Contract 
Act lias uo application to the case. [p. 498, col. 2,3 

Appeal from a deoision of tbe Subordinate 
Judge, Mozaffarpore. 

Messrs. B. 0. Sinka and if«rart Prasad, 
for tbe Appellant. 


Messrs. L, N. Singh, 0. 0, Pal, 8ani 
Prasad, Rai T. N. Sahay and L. K. Jha, for 
the Bespondents 

JUDGMENT. 

Jwala Pra.sad, J. — This appeal arises out 
of a suit brought by the plaintiff, Kamla 
Prasad, for recovery of Rs. 61,452 on foot 
of a mortgage bond, dated tbe Slst August 
1903, exeouted by one Jamuna Prasad infavour 
of tbe plaintiff’s father, Pokbar Mai, who 
died in Jaitb 1319 (1912) leaving the plaint* 
iff as his sole surviving heir. 

Tbe bond purports to have bsen signed 
and executed by Jamnna Prasad for himself 
and as guardian of bis brother defendant 
No. 2, who was then a minor, bypotfaeoating 
the entire joint family property. The 
consideration of the bond is said to be to 
pay off Rs. 174- 4 0 due to the plaintiff's 
father Pokhar Mai under two band 
notes Rs. 1,182 8-3 due to him on Baht 
Khata acoount, Rs. 753«7-3 in cash to 
Jamuna Prasad to meet tbe boose-bold ex- 
penses of the joint family and Rs. l,886*12-6 
to be deposited by (he mortgagee in Court 
in satisfaction of a decree of one Gajadhar 
Prasad Sahu in execution of which the 
family property was advertised for eale on 
Ist September 1903. Tbe total amount of 
consideration thus came to Rs 4,000, ior 
which tbe bond in question was executed. 
Tbe due date for tbe payment of the 
money secured was 30tb Baisakh 1311 and 
the interest stipulated for in the bond 
was at tbe rate of 24 per cent, per annum 
and oompound interest with yearly rests. 
The original debt of Rs. 4.000 with 
interest and compound interest came to 
Rs. 61,452 on the date of tbe suit, 28th 
April 1916. The plsintiff seeks to recover 
the said amount by sale of tbe mortgaged 
property. 

Jamuna Prasad, tbe executant of the 
bonds, is dead. The defendant No. 1 is bis 
son and the defendant No. 2 is his brother. 
The defendant No, 3 is the mother and 
the defendant No. 4 is the widow of Jamuna 
Prasad. Tbe defendants Nos. 3 and 4hold8omB 
of tbe mortgaged property in lieu of their 
maintenance. Tbe defendants 3rd party 
(Nos. 5 to 16) are tbe subsequent purchasers 
of some of tbe property in suit and the 
defendants 4tb party. Nos, 17 to 28, are 
puisne mortgagees in respect of some of 
the properly. Defendants Nos. 1, 5, 7, 13| 
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i5| 18 and 23 filed separate written state- 
ments. Oat of these defendants, only Nos. 1, 
4, 5 and 18 appear to have oontested the 
snit in the Ooart below. The other 
defendants did not enter appearance in the 
Court below. The resp'^ndents-defendanls 
Nos. 1, 4, 5, 7, 17 and 18 filed Yakalatnamas 
in this Oonrt bnt only defendants Nos. 5 and 
18 oontested the appeal at the time of its 
bearing. 

The defendant No. 1, son of the original 
mortgagor Jamnna Prasad, denied exeontioo 
of the bond and payment of the oonsidera* 
tion. He alleged that Jamana Prasad 
owed no money to Pokhar Mai on hand* 
notes and bnhi khatas and that no money 
was dne to Gajadbar Prasad nuder a mort* 
gage-deoree, that there was no family 
necessity for borrowing money, that darnnna 
Prasad was a man ot* vioioos habits and 
the debt was oontraoted for immoral 
parposes. He also stated that the plaintiff 
was a minor and an idiot end oonld not 
maintain the suit witboata next friend and 
without impleading Sri Ram, Thakur Das, 
Kishen Lai and Moti Lai, who were joint 
with his father Pokhar Mai, as parJy to 
the aotion. He also pleaded limitation. 

The pleas taken by the ol her defendants 
in the written statements are more or 
less the same as those tiken by the defend- 
ant No. 1. In addition, some of the 
defendants (Nos, 5, 7. 13, 15 and 18) 

asserted that, even if ibe debt oontraoied 
by Jamana Prasad be good and valid, 
the properties paroba'^ied or held in mort- 
gage by the defendants oould not ba made 
liable for the claim of the plaintiff. 

^ It would thus appear that the defendants 
in their written statements resisted the 
plaintiff’s claim on all conceivable grounds. 
The pleas taken by them gave rise to 8 
isaaes. All these issues, except issue No. 4, 
were decided by the Subordinate Judge against 
the defendants. The learned Subordinate 
Judj^ held that tbebond was duly executed 
y Jamuua Prasad for self and as guardian 
of hia minor brother defendant No. 2 for 
valuable consideration and for the legiti- 
mate purposes of the joint family of which 
he was the karta, and that the debt was 
not contracted for any illegal or immoral 
purposes. He further held that there was 
0 aabstanoe in the defendants’ pleas in 
oar of tho suit, namely, that the plaintiff 

82 


was not entitled to institute the suit, being 
a minor and an idiot, or that the Court- 
fee paid was not sufficient, or that there 
was any non-joinder of parties, or that the 
suit was barred by limitation. 

The Court, however, decided issue No. 4, 
which related to the rate of interest claimed 
by the plaintiff, against him and reduced 
his claim from Es. 61,462 to Rs. 10,636-11-6. 
The plaintiff has, therefore, appealed to this 
Court and contends that be is entitled to 
the entire sum claimed by him as the amount 
arrived at by calculating interest at the 
rate and in the manner stipulated for in 
the bond. The defendants have not appealed 
to this Court against the decision of the 
Subordinate Judge upon the other issues, 
nor is there any cross objection by them 
attacking the findings of the Subordinate 
Judge on those issues. This appeal is, 
therefore, directed solely against the decision 
of the Subordinate Judge on issue No. 4, 
which runs as follows: — 

'Is the interest mentioned in the bond 
excessive and by way of penalty?” 

The finding recorded by the Court belo v 
is rather summary and runs as follows: ^ 

*'In the present case Jamana Prasad 
was entirely at the mercy of bis creditors. 
There was pressing demand for him to 
borrow money to save the joint family 
property from auction sale. The lender 
was in a position to dictate terms to him 
which led to this hard and unconscion- 
able bargain.” 

Upon this finding the Court below 
has held that the stipulation for 
interest was by way of penalty and apply, 
iog section 7 A of the Indian Contract Act 
has reduced the bond rate and allowed 
the pUiotiff only simple interest at 12 per 
cent, per annam as an adequate and reason- 
able compensation. 

Toe aforesiid finding of tho Court belov 
is, to my mind, v^^ue and imudi lient for 
applying section 16 or 7 1 of the Indian 
Contrait Act. The Court below has assumed, 
without giving any roasoti, that the terms 
in the bind reliting t'. interest were hard 
or unoonsoionablo. There is notning on 

the reor.i to "iliow that the rate of interest 

and oompounJ. was unusual or was 

in any way 'rb;! irit. The defendants 
have n-. evidonce on the point. 

On the oth9r hand, it would appear frorq 
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the previous dealings between the parties, 
as prc.\ed by Exhibits 2, 2A, 3 to 3G, 4 
to 4Q, that the rate of interest of, 2 per 
oent. per mensem, was the neaal rate paid 
by the mortgagor Sarja Prasad to the 
plaiotifE’s father Pokbar Mai. In the bond. 
Exhibit A, dated the 2t)th Jnne 1917, 
executed by defendant No. 2 in favour of 
Gouri Dott, defendant No. 18, the stipnla* 
tion as to the interest is exactly in terms 
similar to tboee in the bond in suit; namely, 
interest at 24 per cent, per annum and 
compound interest with yearly rests. Gouri* 
Dutt in his evidence says that be has 
taken another bond also from Sarju Prasad. 
The rate of interst in the bond, far from 
being improvident, hard or nnoonBcionable, 
appears to be the usual market rate. 

Again, there is a vBgue suggestion, 
though there is no dehnite finding, that 
the lender took unfair advantage of the 
pressing need of the debtor and his own 
position as a lender in extorting from 
him the terms in the bond regarding 
interest. There is absolutely no room for 
such a suggestion upon the evidence on the 
record. It may be that there was pressing 
neceEsity for the debtor to incur the debt 
in question for which the mortgage 
bond was executed, or that the lender was 
in a position to dominate ibe will of the 
debtor, but there is nothing to show that 
be used that position to obtain an unfair 
advantage over the debtor. The question 
of undue influence was not seriously raised by 
any of the defendants exceptdefendant No. 23, 
who in his written statement said that the 
plaintiS and bis predecessor- in-interest used 
undue iLiluenoe on the debtor and finding the 
debtor in a helpless and needy oond'tion insisted 
on the bard and unoonsoionable interest and 
compound interest, and that the bargain 
struck by the plaintiff was bard, exorbitant 
and inequitable and as such not fit to be 
enforced in a Court of law or justice. 
This defendant, except filing the written 
statement, does not appear to have contested 
the suit in the Court below and, as a 
matter of fact, no issue in terms of the 
written statement was raised. This defend- 
aot has not entered appearance even in this 
Court, though impleaded as a respondent. 
The issue in this oaEe as to the interest 
mentioned in the bond being excessive and 
by way of penalty was raised upon the 


written statement of the other defendants. 
No evidence was offered by the defendants 
as to the slipulation abDut interest having 
been inserted in the bond on account of any 
undue iiffuenoe or coercion on tie part of 
the lender. On the other hand, the plaintiff 
has definitely proved that the stipulation 
regarding * interest and oompoand interest 
was not inserted in the bond under any undue 
influence” {tide P. W. No. 1, a marginal wit- 
ness to the bond). This evidence is not 
controverted and there is no reason why it 
should not be accepted. lo fact, the 
Court does net definitely find that the contract 
as to interest was brought about by undue 
influence or pressure, aud, even if it meant to 
do eo, its finding would be without any 
evidence on the record. The result is that 
the finding of the Court below that the 
interest was hard and nnconeoionabie, or 
that the lender lock advantage of his 
position and dictated terms to the borrower, 
must be set aside and with it the foundation 
upon which the leained Subordinate Judge 
has applied section 74 of the Indian Contract 
Act, for bolding that the stipulation regard- 
ing interest was by way of penalty. 

Now, as to the terms of the bond. The 
stipulation in the bond itself does not in 
any w\y show that it was by way of 
penalty. The bond provides that interest 
and compound interest at 2 per cent, per 
mensem would be payable upon the principal 
sum of Rs. 4,0C0 from the dale of the 
bond to the due date, 30th Baisakh 1311| 
and on defanlt of the payment of the loan 
on the due date the interest and compound 
interest at the aforesaid rale would continue 
to be payable up to the date of realisatiooi 

and that on the 24th Assin 1311, each year, 

interest and compound interest then accruing 
would be added to the principal and will 
carry interest and compound interest. In 
other words, the bond provides for payment 
of interest and compound interest at the 
rate of 24 per oent. per annum with yearly 
rests. The bond does not stipulate for the 
payment of increased rate from the date of 
defanlt in payment, nor does it in any way 
vary the rate of interest on account of such 
default. Section 74 has, therefore, no applica- 
tion to the aforesaid stipulation for interest 

in the present case. The Court below, as 
well as the learned Vakil on behalf of the 
respondents, has relied on certain judgments of 
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tho Calontta Gonrt id the oases of Khag^i’ 
ram Das v. Dam Sankar (1 ) and Sanai Kumar 
Das V. Itidra UatK Darman (2), In the former 
jaseseotion 74i was appliei where the entire 
sam payable in 10 instalments without 
interest was, in default of payment of one 
or two instalments, not only made repayable 
in one lamp sam bnt was also made to 
carry interest at an anasnal rate. This does 
not apply to tho present case. Similarly, 
in the latter oase seotion 74 applied to the 
faots and oiroamstanoes of that oase, ss is 
ohvioas from the followin^r observation made 
by the learned Chief Jastioe: — “Bat I wish 
to make it quite clear that this agfreement 
is a stipalation by way of penalty, bavins; 
regard to the oiroamstanoes of this OASe only, 
bsoaase it may well be that in other oases 
^5 per cent, is a perfeotly proper rate. At 
any rate, it may not be a stipulation by way 
of penalty.’* The principle enunciated in 
batUh OUunder Giri v. Kem Ckunder Mookho^ 
padhyi (3) seems to apply to the present 
oase. ^ This Conrt in several oases has held 
that lb is not oompetent to rip up a oontraot 
merely beoaaso it considers the rate of 
interest hard and nnoonsoionable and that 
a debtor cannot be relieved except by show* 
ing that he comes within the four ooroers 
of seotion 16 of the Indian Contract Act: 
Nathuni Sahu v. Baijnath i^rasad (4) and 
Lakhi Ohand 8ahu v. Pear Chand Sahu 
(5). The Coart belo^ has declined 
to follow the aathorities of thie Court, say- 
ing that they are io ooofliot with those of 
the Caloatta High Court. This appears to 
be aniuetiaable on the part of the learned 
^bordioate Judge. He was bound to follow 
the decisions of this Court whevher they 
were right or wrong, or whether they were 
^ oondiot with the decisions of the other 
igh Courts in India. On the other band, 
the aforesaid authorities of this Court are 
Bupported by the principle enunciated by 
their Lordships of the Judicial Committee 
in several cases, and notably in the two 
recent oases. Azit Khan v. Duni Chand (6) 

21 o!l.V 79 ® 
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and Lola Balh Mai y. Ahad Shah (7 ). 
In these oases the stipulations for 
interest and compound interest were similar 
to those in the present oase and the princi- 
pal sum had swollen np to considerable 
amouQ^fl. Their Lordships observed that 
the transaction was unduly improvident but, 
in the absence of any evidence to show 
that the money-lender had undoubtedly taken 
advantage of bis position, it is difficult for a 
Court of Justice to give relief on grounds 
of simple hardship. In the case of Auseri 
Dal V. Raja Maneshar bakhsh Singh fS), relied 
on by the Conrt below, their Lordships of 
the Judicial Committee lay down that, under 
the amended seotion 16 of the Indian Con- 
tract Act, it has to be seen whether a person 
in a position to dominate the will of the 
debtor " used that position to obtain an unfair 
advantage over the debtor.” Of oonrae, in 
that oase it was found as a fact that undue 
ioflienoe was used in bringing abmt the 
terms of the contract. It has already been 
shown that in the present oase the interest in 
the bond was not at all hard or nnoonsoion* 
able but that it was the nsual and market 
rate of iuterest, and that the transaction was 
in the ordinary course of business and that the 
contract was not induced by undue influence. 
Even if the interest was unusual, hsrd or 
uDoonsoionable, upon the principle of the 
aforesaid cases the lower Court was not oom- 
petent to disallow the contract rate. 

Another reason given by the lower Court 
to reduce the interest is that the stipulated 
rate of interest, if allowed, will prove rninous 
to tho minor defendant No. 1. The view 
taken appears to be nnsound. The ruling 
relied upon by the Court below, Qanga 
Das Bhattar v. Jogendranath Mitra (9), has 
obviously no application to the present oase, 
inismooh as the ground stated in that 
ojse for reducing the interest, namely, that 
there is nothing to show that there was 
any neosssity to borrow money at the 
unusual rate of interest, does not exist 
in the present oa^e. The rate of interest 
in the present oo.se is not uriusnal at all. 
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The debt was oontraoted by the harta 
of the family, to ^ave the family property 
advertised for sale in which the minor was 
interested, at the nsnal rate of interest. 
There is no reason why the defendant 
No. I, who was then a minor, sbonld not 
be bound by the agreement entered into 
by his father, the karta of the family. 

The plaintiff is, therefore, entitled to 
the interest and oompcnnd interest oabnlated 
aooording to the rate stipalated for in 
the bond, namely, 24? per cent, per annum, 
with oompound interest and yearly rests. 
The lower Court has held that one Bhagwat 
Rai, who has purobased property No. 3 
of Sohedule 11, subsequent to the pro* 
sent mortgage, has not been made a 
party and that the value of that property 
Rs. 96 should, therefore, be deducted from 
the principal sum. In this view the Court 
below appears to be right. The interest 
will, therefore, be calculated upon Rs. 3,9C4 
as found by the Court below. 

The result is that the appeal is decreed 
with costs. A decree will be prepared by 
this Court for a sum of Rs. 3,904 as 
principal plus the amount of interest and 
oompound interest, calculated at the rate 
of 21 per ceut. per annum from the date of 
the bond till six months from this date as the 
date 6xed for the payment of the money. In 
the event of non* payment of the decretal 
amount within six months from this date, the 
plaintiff will be entitled to sell the mortgaged 
properties mentioned in Schedule I. 
The rate of interest from the date 6xed 
for payment will be at 6 per cent, per 
annum. The order of the Court below 
regarding the order in which the mortgaged 
properties are to be sold will stand good. 

Mulliok, J. — I agree. In my opinion 
the case is concluded by the judgment of 
their Lirdships of the Privy Council in 
Lala Balia Mai v. Ahnd Ithah (7). In my 
upinion the creditor was not in a position 
to dominate the will of the debtor within 
the meaning of section 16 of the Indian 
Contract Act, as amended. Even if he was 
in a position to do so, by reason of the 
poouniaty distress of the debtor, it has 
not been shown that he used hia position to 
obtain an unfair advantage over him. If 
the contract were hard and nuconsoionable, 
then, the onus under sub olauae (3) of 
eeotion 16 would lie ou the creditor to 


show that the contract was not induced by 
undue influence. But there ia nothing in the 
circumstances of this case to justify such 
a view of the nature of the oontra'jt. 
And, apart from any question of onus, I 
fhink the evidence clearly shows that the 
creditor did not’obtain any unfair advantage 
over the debtor. Section 16, therefore, does 

not assist the debtor. 

As to seotioQ 74 the debtor would bo 
entitled to relief if he could show that the 

stipulation for compound interest in this case 

was, in the nature of a penalty. Upon 
the authorities, it is quite clear that an 
exorbitant rate of interest is not in itself 
a penalty. Nor is the stipulation to pay 
compound iuterest from the date of default 
such a stipulation. The Court, therefore, 
had no power to give relief under section 
74 of the Act. In my opinion, the Courts 
in India are precluded from relieving the 
debtor with regard to interest unless the 
case comes within the purview of section 
16 or section 74 of the Contract Act 

With regard to the minor I agree with 
the observations of my learned brother. 
The terms of the contract were such that 
the debt must be considered to have been 

contracted for legal necessity. 

With regard to the property pnrohssed 
by Bhagwat Rai, I agree that his non- 
joinder is not a sufficient ground for the 
dismifiBal of the soife* By bis aotion tb® 
plaintiff mast be held to have split up 
the mortgage and to have released the 
defendants from liability for that pert of 
the debt, namely Rs. 96, which represents 
the price of the property sold to Bbagwai. 
A decree, therefore, for the capital sum 
after dednotion of this sum of Rs* 
against the present defendants is, m my 
opinion, correct. 

Appeal accepted. 



Vol. LI] IHDIAH OABXg. &01 


SfC^KTlRT OF STATE FOR IKDll V. Q4MAR ALI. 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 218 of 1916. 

May 17, 191S. 

Present: — Mr. Jastipe Tadball and 
Mr, Jastioe Abdar Raoof. 

The secretary of STATE fob 
INDIA IN COUNCIL and another — 
Dbfbndants -Appellants 

versus 

AfunsAt QAMAR ALI— Plaintiff — 

Respondent. 

Land Acquisition Act (I of I89ij, ss. 6,9, 12, IN, 
48 — Acquisition proceedings — Land required for 
Miiniapalify — yiunicipality, whether can withdraw 
frotn proreedings — Investment of capital by owner, after 
noHJicdtion, effect of — Delay in acquisition, whether 
affects validity of proceedings — Notice, failure to give, 
effect of — Atvard, nature of — Suit for declaration that 
proceedings are null and void, maintainability of. 

Where prclieedings under the Land Acquisition 
Act are taken on behalf of a Municipal Board, the 
Board has no power to withdraw from the acquiBitiou. 
It is the Government_ alone that can withdraw 
from the proceedings, lp-^ 94, col. 2.] 

Where after the pnblioation of a notification for 
acquisition of certain land the owner of the land 
invests more capital in it, he does so at his own risk, 
[p. 51 15, col. I.] 

Mere delay in completing the acquisition of a' 
piece of land does not invalidate the proceedings, 
[p 50.5, ool. 2.] 

Where in acquisition proceedings the Collector 
wilfully and perversely abstains from giving the 
necessary notice to tlie owner of the land under 
section 9 (Sj of the Land Acquisition Act, his pro- 
oeedings cannot be considered bona fide and are 
inoperative in vesting the land in Government: but 
where, through mere inadvertence or mistake, a 
person interested has not had notice served upon 
him, the proceedings arc not therebv invalidated, 
[p. 606, col. 1.] 

Proceedings under the Land Acquisition Act 
resulting in an award are administrative and not 
judicial, and the award in which the enquiry results 
is tnercly a decision, binding only on the Collector, 
as to what sum shall be tendered to the owner of 
the lands, and if a judicial ascertainment uf the 
valne is desired by the owner, he can obtain it by 
requiring the matter to bo referred by tlu* Collector 
to the Court under section 18 of the Act, [p. 506, 
ool. 1.] 

The plaintiff, who was the owner of a plot of land, 
was not entered in the khewat as such. Proceodincs 
having been taken under the Land Acquisition Act 
for the acquisition of the plot, the Collector gave 
the notice required by section 9 (3) of the Act to 
the p3rsoDB entered in the khewat as the owners of 
the plot, but no notice was given to the plaintiff. 
When the award was made, however, the plaintiff 
filed a petition of objection that the compensation 
should be paid to him and not to the recorded owners 
of the plot- and the amount of the compensation 
was, consequently, put to his credit in the Treasury. 
No notice had been given lo him under section i2 
(8, of the Act, and he made no application under 


section 18 for a reference to the Court. He eub^. 
quently brought a suit for a declaration that the 
acquisition proceedings were null and void for want 

of proper notices, etc.; _ j 

Held, that the suit was not maintainable and that 
the plaintiff should have availed himself of the pro- 
cedure laid down in section 18 of the Land Acquisi- 
tion Act, [p. 606, col. 2.] 

First appeal from a decree of the Sub- 

ordinate Judge, Bareilly. 

Mr. A, E. Ryves, for the Appellants. 

Dr. 5. M. Sulaiman, for the Respondent. 

JUDGMENT.— The facts of the present 
case are hardly in dispute, and are as follows:— 
In Mauza Udaipur Rhas, Pargana atid Tahsil 
of Bareilly, there were three plots of land 
recorded as Nos. 42/1. 42/2 and 43 (para- 
graph 1 of the pUint). These belonged to 
two persons, Imdad Husain and Altaf 
Husain. 

In 1907 these persons sold these plots 
to the plaintiff Qimar Ali, a practising 
Lawyer, living at Bareilly. It may be as 
well to point out here that Udaipur Khas is 
on the outskirts of Bareilly city. 

Qimar Ali, though a Lawyer, and pre- 
sumably well aware of the existence of 
Revenue Records and the duty imposed on 
a transferee of having his name duly record- 
ed as the owner, did not apply for mutation of 
names at once. 

Subsequently, Imdad Husain sold his share, 
together with other property, to hh Wife 
Abmadi Begam. 

She applied for and obtained mutation 
of names as against a half share. 

After this Qamar Ali applied for muta- 
tion of names in respect to the whole, as 
against his transferors. As their names 
then stood recorded against part only of 
the property, the Revenue Court directed his 
name to be recorded in the Record of Rights 

as agaiost that half only. 

The result was that in the pahlio records 

two Khatas were recorded. — 

No. 22 against the name of Ahmadi 

Begam. 

No. 23 against the name of Qimar Ali. 

Qimar Ali seema to have remained in 
possession and to have planted some trees. 

It may also be accepted that the boundary 
marks between the plots wore obliterated. 

It also appears that some scheme was 
propo^^ed f-'i’ the extension and improve- 
ment of Raieilly city, for which purpose 
it was iieoe.^;-ary to take up and 
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aoqoire a large area of land. The Looal 
Government for this parpose notified a 
large area, onder the Land Aoqaisition 
Aot for oompulsory aoqaisition. This was 
done in 1910 and in this area was inolud* 
ed the land mentioned above, wbioh 
is the aobjeot matter cf the present sait. 

The area was large and the owners 
namerons and the aotaal aoqaisition and 
making of awards under the Aot was 
spread over a oonsiderable time, and the 
tarn of the plots mentioned above did not 
oome until 1912. 

Their acquisition was carried out in two 
parts. Action was first taken in respect to 
Kbata No. 22, 

Here it is necessary to state another 
faot. Many owners of lands were prepar* 
ed to build houses upon them so as to 
farther the object of the Municipal Board 
and carry out the scheme. The Land 
Acquisition Officer, who was acting on be- 
half of Government in the Acquisition pro- 
ceedings, consulted the Board and took 
action in respect to those plots (within 
the area notified) which the Board settled 
to be necessary for their scheme and 
wbioh had, therefore, to be acquired. In 
respect to the lands of those owners who 
agreed to build and help in the scheme, 
the Board asked the officer not to acquire 
them and in regard to them, apparently, no 
action was taken. 

Id regard to Khata No. 22 action was 
taken under section 9 by issue of notice to 
those persons whose namss were in the 
Khewat. Special notices were issued to them 
by order dated 22(id February 1912. 

Whether the public notice in respect there- 
to, as required by section 9 (1) of the Aot, was 
ever issued it is impossible to say. 

Apparently, no trace of it can be found. 

It is admitted that no notice was issued to 
Qamar Ali as his name was not in the 
Khewat. 

The 9th March 1912 was the date fixed 
in the special notices nnd on that date an 
award was made by the Special Officer. Here 
we note that it was very positively alleged 
on behalf of the plaintiff that no award bad 
been made, but it was found after some trouble 
upon the Acquisition record. The notices 
issued did not give fifteen days’ clear time to 
the persons concerned, but no objection was 
raised by any of them and the award was made. 


It was, perhaps, incomplete in that it did not 
apportion the total sum awarded amongst 
those to whom it was deemed payable. 

Another point may be noted here. A 
copy of the village Khasra has been filed 
showing that certain persons were entered 
therein as tenants, but no notice was issued to 
them. In the column of remarks there is a 
note to the effect that Qamar Ali is in posses- 
sion. 

The only person who made any objection 
was Qamar Ali bimself. On the 9th March 
1912 be filed a petition before the Special 

Officer, in which he said that he had heard 

% 

that compensation was about to be paid to 
other persons, that this should not be done 
as be was the owner and, therefore, the money 
should not be paid to others but to him. 

He took no further steps, in spite of the 
knowledge that be had of the proceedings. 
He made no application under section 18 for 
a reference to the Court, though, as a person 
interested, be bad every right to claim one. 

No notice under section 12, olanee (2), 
was given to him. He had appeared in 
person on the date of the award and. had 
filed bis petition of objection. The compensa- 
tion awarded was put in deposit in the 
Treasury to the credit of Qamar Ali and is 
still there. 

One further poinc must be noted. The 
amount awarded did not include anything on 
account of the value of trees, and there 
appear to be no boundary marks actually 
in existence marking off the land appei^tain- 
ingto Khata No. 22 from that appertaining 
to Kbata No. 23. 

In respect to this latter Khata (23) steps 
were taken in July 1912. The public notice 
and special notice were issued, the latter to 
Qamar Ali and bis reoord€d tenants for 
August 2nd, 1912. The notice did not allow 
the full fifteen days mentioned in section 
9 (2), the time being short by five days. 

Qamar Ali appeared and filed bis objections. 
Ac award was male. He did not accept it but 
applied for a refereooe under section 18 to 
the Court, and the reference was duly made 
and is pending. His. objections were filed 
on August 2Dd, 1912; and he therein made 
reference to his petition of the 9th March 
1912. He was informed of the amount of 
compensation that stood to bis credit in the 
Treasary, in respect to Khata No. 22, on 26tb 
October, anl he filed a petition saying that, 
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for tbe first time, be bad oome to know 

C f * 

that day'^ that oompensation had been award* 
ed for a portion of bis property (whioh 
was clearly untrue). 

We note here that in Jaly 1912, Qamar 
Ali became a member of the Mnnicipal 
Board, having been nominated as a member 
by Government. 

Tbe second award (in re Kbata No. 23) 
was made on November 14tb. 

Formal possession of Khata No. 22 was 
taken by Government on 16th April 1912, and 
of Kbata No. 23 on 20th Jane 1914. 

Five days after the last award, Qimar 
Ali sent a letter to the Chairman of tbe 
Manioipal Board praying, for certain reasons, 
that the Board wonld not take np his 
land on condition of his building two banga* 
lows on it. 

On January IGth, 1913, the Board by 
a resolution resolved that it wonld not 
take up bis land. On 24th February 

1913, tbe Chairman informed the Special 
Officer of this resolution. The latter 
through the Collector informed the Com- 
missioner, who addressed tbe Board point- 
ing out that the land had already been 
acquired and the Board could not divest 
itself of property by a mere resolution. The 
Municipal Board subsequently met and 
cancelled its resolution of 10th Janaary 
1913 Another fact may be noted. While 
these proceedings were taking place, Qimar 
All sank a well on tbe land and he did 
it in the teeth of a protest by the 
Board {vide the evidence of the Chairman^. 

Qamar Ali brought the suit out of which 
this appeal has arisen on 1st August 

1914, for a declaration that all the pro- 
ceedings taken for the acquisition of these 
plots of lands are null and void against 
him. He withdrew his claim for an in- 
junction. He sued the Secretary of State 
and the Board. 

The case in his plaint was — 

(1) that there was DO necessity to acquire 
his land, 

(2) that as the land was notified in 
1910, it was the duty of the Collector to 
at once take it up under the Act, 

(,3) that the Collector, the Acquisition 
Officer and the Municipal Board gave the 
plaintiff to understand that his land would 
be exempt from acquisition as he was a 
proprietor who could build houses upon itj 


(4) that DO steps were taken to acquire 
the land until July L9I2, and this delay, 
and also the holding out of the hope 
that the land would not be taken, estop- 
ped the Secretary of State from acquiring 
it under the original notification; 

(5) that the Board was only taking up 
tbe land to be able to sell it at a 
profit to tbe Bohilkhand and Kumaon 
Railway; 

(6) that various irregularities, set out in 
paragraph 8 of tbe plaint, had taken place in 
(he Acquisition proceedings whioh rendered 
them null and void and of no force against 
him; 

(7) that the Compensation Officer had 
induced him, by holding out hopes of the 
non-acquisition of tbe land, to build a 
well and collect materials for the building 
of a house and had then through enmity re- 
ported that it should be taken up and, there- 
fore, the Secretary of Slate was estopped. 

It will bs observed that in his plaint tbe 
plaintiff ignored tbe proceedings taken in 
respset t> IChata No. 22. 

The defendants contested the suit. The 
Court below has held-— 

(1) that representations generally were 
made by both the defendants to owners 
of sites that their lands wonld not be 
acquired in oases whero tlie owners could 
build upon them, and that these represen- 
titions, combined with the Board’s resolution 
of lOth January 1913, operated as an 
estoppel and barred the defendants from 
acquiring the land in suit on the notification 
issued in 1910; 

(2) that the delay in the Acquisition 
proceedings did not debar the defendants 
from acquiring the land; 

(3) that in respect to Khata No. 22 
the irregularities in procedure of the 
Acquisition Officer and the fact that the 
plaintiff was no party to them, resulted 
in their being void and ineffectual as 
against him and the plaintiff was still 
the owner of the land thereof; 

(4) that the fact that a reference before 
the District Judge was periding was no 
bar to the present suit. 

It/ has, thend.'i-e. granted the declaration 
that the Afo proceedings are null 

and void. 

The dofond tots !i>vc appealed. 

It i.s urged before us that, though there 
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may have been some errors in prooednre 
in the ooarse of the Aoqnisition prooeedings» 
there has been nothing fraadnlent or corrupt; 
that the plaintiff had fall knowledge of 
them; that in the case of Khata No. 22 
be could and ought to have applied for a 
reference to the District Court where all 
his objections could have been made and 
he could have had a judicial decision; that 
all the proceedings up to the making of 
the awards are purely administrative and 
not judicial, and that errors therein, which 
do not prejudice the plaintiff or prevent 
him obtaining a judicial determination, are 
not sufficient to enable the Court to de* 
olare them null and void; that in 
respect to Khata No. 23 a judicial 
proceeding is now pending where all the 
plaintiff’s pleas will be heard and decided; 
that compensation for all the trees has 
actually been awarded to him in the aoquiei* 
tion of this Khata and the plaintiff has, 
therefore, no valid grievance; that there 
has been no withdrawal by Government 
from the acquisition and that Government 
alone can so withdraw; that the plaintiff 
has failed to prove that Government or 
the Board held out any hopes to him prior to 
the acquisition that the land would not be ao* 
quired, that it was not until after the awards 
had been made that the plaintiff approached 
the Board and the latter passed its resolu- 
tion of 10th January 1913, that that 
resolution was subsequently cancelled and 
that the Board had no power to withdraw 
from the acquisition and its resolution bad 
DO legal effect. 

Reliance is placed upon the decisions in 
Etra V. Secretary of State (1) and Ocnga 
Ram Marwari v. Secretary of State Jor 
India and the decision of this Court 

in .F. A. No. 67 of 1915, decided on 10th 
May 191^5 {^Musnmmat Shahjahan Begum v. 
Secretary of State for India (3;]. 

Id regard to the question of estoppel 
we cannot agree with the Court below. 
We may assume that the Acquisition 
Officer did abstain from taking proceedings, 
at the request of the Board, in the oases 
of some owners who were willing and 
able to further the Extension scheme 

( 1 ) C. 605; 9C. w. N. 4=i4; 1 C. L. J. 227; 7 Bom. 
L. It. 422; 2 A. L. J. 771 iP. C.). 

(2) 30 C. 676. 

(s) 80 lad. Cft9. 26o. 
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by building on their lands. It is nowhere 
shown that in the case of the plainti^ 
any such hope of non acquisition was held 
out as a ooDsequenoe of which be abstained 
from protecting bis rights in the Acqaisi- 
tion proceedings or in consequence of which 
he speut further sums in sinking his well or 
improving the property. 

We have the evidence of the Chairman 
of the Board to show that the plaintiff 
was warned not to build bis well and that 
he persisted in it in spite of warnings. 
Moreover, it was not until the second 
award bad been made that the plaintiff 
approached the Board on the 19th Novem- 
ber 1912. He was then, and had been a 
member of the Board himself since July 
19*2. He may have had hopes in his own 
mind, but he has utterly failed to prove that 
any such hopes were held out to him indivi- 
dually. 

Under the terms of the Act itself, it 
is Government which was acquiring the 
land, and Government alone under the Act 
could withdraw from the acquisition. As 
a Lawyer the plaintiff must have been well 
aware of this. 

When the Board’s resolution of 10th 
January 1913 was passed, the Acquisition 
proceedings were ended and there remained 
only the judicial proceeding before the 
District Court on the reference made at 
the plaintiff’s own request. The Board bad 
DO power to withdraw and the Commis- 
sioner of the division at once called the 
Board’s attention to this and the Board 
rescinded its resolution. It has not been 
shown that the plaintiff, subsequently to 
10th January 1913, so changed his posi- 
tion as to make it inequitable to allow 
the acquisition of the land without the 
issue of any fresh notification by Govern- 
ment under the Act. He was not prevent- 
ed from putting forward his case in full 
in the Di>triob Court. He has not with- 
drawn from the reference made at bis own 
request to the District Judge in the case 
of Khata No. 23, and it is not shown by 
any evidence at all that be abstained in 
the case of Khata No. 22 from applying for 
a reference by reason of any action on 
the part of the Board or the Secretary 
of State. The acquisition of that Khata 
took place early in 1912. We fa>i to see 
that the appellants have been estopped 
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from ftoqairiog the land in pnrsaanoe of the 
original notification uf 1910. 

Mere delay in the proceedings baaed on 
that notifioatioD is no ground for bolding 
that there is an estoppel. The prooeedings, 
no donbt, were spread over a long period 
of time, but there were many ovrcers 
of different plots to be dealt with. The 
plaintiff was in possession and enjoyment 
of the land. He had planted trees upon 
it and had leased it to tenants, who pre- 
sumably paid him rent for it. He may 
have ineurred the oost of upkeep, as be 
would have bad to do in any oase. If, 
with knowledge of the notifioation, he in- 
vested more oapital in it (whioh is not 
shown by any evidense) be did so at his 
own peril. He was warned not to do so, and 
Le actually did not approach the Board 
until after both awards had been made 
and formal possession taken in the oase 
of the first one. The lower Court seems 
to think that it will be hard on the 
plaintiff as he had invested money in 
planting his ti-ees before the notifioation 
and that they have so far given him no 
return, bnt this is a point whioh the Distriot 
Judge, no doobt, will consider when he, 
in the jndioial proceeding, oomes to assess 
the oompensation and work out the market- 
value. The question of the oompensation 
for all the trees is now before that Court, 
the award of the Acquisition Officer having 
included the value of them all in the oase 
of Kliata No. 23. We cannot agree with 
the Court below that there was a substan- 
tial withdrawal from the acquisition by 
both or either of the defendants, nor does 
the fact that the Board at one time con- 
sidered the advisability of making over 
this land to the Railway Company for 
the purposes of a Station, act as an estop- 
pel. It may well have been a part of 
the extension scheme to have a Station at 
this spot for the oonvenienoe of the public. 
It is not for the plaintiff to say to what 
n^e the Board should or should not put the 
land in carrying out their scheme. 

The Board was not competent to with- 
draw from the acquisition, and it is not 
shown that, between the 10th January 1913, 
and the rescinding of the resolution of 
that date, the plaintiff materially altered 
his position. In fact, he was warned not 
to do 80 , On the question of estoppel we, 


therefore, cannot agree with the Court below. 

The next question is as to the effect of the 
errors of procedure whioh took place in the 
oourse of the acquisition. 

We have detailed those errors above and 
they need not be repeated. 

With the necessity for the acquisition the 
plaintiff has no concern. 

The delay in the acquisition does not in- 
validate the proceedings. 

The survey was made at the very beginning 
of the proceedings. 

The chief complaint, and in fact the only 
one of any substance is that the two Kbatas 
are divisions only on paper and that the 
acquisition was carried out in two parts, and 
that in respect to Khata No. 22 no notice 
was issued to the plaintiff under s/otiou 
9, and no public notice apparently at all, and 
that in oase of neither of the two Khatas 
was the full fifteen days’ notice given to any- 
body. In the oase of Khata No. 23. the plaint- 
iff received ten days’ notice. 

The question is whether these errors so vi- 
tiate the procsediDgs that the Court ought to 
declare them null and void. 

The plaintiff himself is not free from 
blame when be purchased the property 
he did not apply at once for mutation 
of names. This gave the opportunity to 
Imdad Husain to execute the second sale 
with the result that, when the Acquisition 
proceedings commenced, one-half of the pro- 
perty only stood in the plaintiff’s name 
and the other half in the names of other 
persons. The Acquisition Officer dealt firat 
with the latter half and acted on the 
Khewat entry. He issued notice to the 
recorded owners whose names were in the 
Khewat and they had no objection. But 
the plaintiff was well aware of the Acquisi- 
tion proceedings. Other lands of his were 
acquired under the notification in 1911, and 
he contested that matter also. It was re- 
ferred to the District Court and he came 
op on appeal to this Court. Moreover, be 
had actual knowledge himself of the proceed- 
ings regarding Khata No 22 for on :}th 
March 1912, tlio date fi.ved for the making 
of the award, he entered the Court and 
filed his petition to the orficor asking that 
the compeu'.ation should be paid (o him 
and not to anybody else, and the fiiim 
awarded was a?tua]iy credited to him in 

the Trea'^ury As a person interested ha 
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nnder section 18 of the Act, ooald have iff has alleged malice and enmity, bat his ane-*^ 
applied for a reference to the District gation is not supported by any evidence and' 
Court. Though he is a Lawyer and had had a in the end he did receive actual information, 
similar case of his own in 1911, he took though not legal notice, and he did entejr the' 
no steps under section 18, In the case of officer's Court-room and actually filed his peti-' 
Khata No, 23 he received notice, though tion on the date fixed for the award. He had 
only ten days before the date fixed. He every right to apply for a reference and could ‘ 
appeared and objected and applied under have done so. He preferred to abstain from' 
section 18 and a reference was made to the seeking the judicial pronouncement to which' 
District Court. As their Lordships of the he was entitled and to bring the present suit' 
Privy Council have said in Ezra v. Secretary and to take his stand on the fact that no no- 
of State (1): When the sections relating tioe bad issued to him. He was not pre- 
to this matter are read together, it will vented from obtaining the remedy which the 
be found that the proceedings resulting law gave him. There is. therefore, no snffi- 
in this award are administrative and not oient reason for holding that the vesting of 
judicial, that the award in which the enquiry the land in Government did not take place.' 
results is merely a decision (binding only There can be no sympathy with a litigious' 
on the CoUeotor) as to what sum shall person who has acted as the plaintiff has 
be tendered to the owner of the lands, done. The ruling in Gang a Ram's casein) 
and that, if a judicial ascertainment of has received the approval of this Court in 
value is desired by the owner, he can obtain First Appeal No. 67 of 1915 [Musammat 
it by requiring the matter to be referred by Shahjahau Begum v. Secretary of State for 
the Collector to the Court, ’ India (3)] which we have mentioned, and we 

The ultimate duty of the officer is, not to fully approve of it also. If the plaintiff 

conclude the owner by his so called award, but bad been debarred from seeking and 

to fix the sum which, in bis best judgment, is obtaining a reference to the District 
the value that should be offered.^ Court we might, perhaps, have held other- 

If the proceedings are taken in such a man- wise, for every person interested has the 

per that the true owner is barred from obtain- right given to him by seotijn IS, which, in 
ing a judicial pronouncement on the matter, certain oiroamstanoes, allows a period of 

then there may, perchance, be good ground for six months from the date of the award. 

complaint. But, as pointed out in Qanga Ram In the present oise the preosedings in 

V. Secretary of State for India (2\ the very regard to Khata No. 23 were taken within 

provisions of section 9 show that persons in- six months of the award of 9th March 1912, 
terested.who are not known or believed to be of which the plaintiff had actual knowledge 
interested, may not have notice and yet the though legal notice had not been served 
proceedings may go cn validly. If (he upon him. He was well aware of the award 
Collector wilfully and perversely abstains and deliberately abstained from exercising 
from giving notice, then his proceedings his right under section 18 of the Act. 

OBhTiot be considered hona /ide and should be In the case of Khata No. 23 be has 
held inoperative in vesting the land in Govern- still less right to complain, for notice was 
ment, but where, through mere inadvertence or issued to him. though only ten days be- 
mistake, a person interested has not had no- fore the date fixed, and the reference to 
tioe served upon him, the reason of the non- the District Court is actually pending and 
service is rather allied to ignorance of the all his grievances can be aired there and 
fact of his being interested than to wilful full compensation awarded. Nor do we 
perversity. In the present case there is no- think that the fact that the two Khatas 
thing to show that the proceedings were were treated separately (though there are' 
fraudulent or corrupt. no division marks upon the land itself) is 

Now, in the case of Khata No. 22 the sufficient cause for invalidating the proceed- 
plaintiff was not recorded as an owner, ings. That is a matter of really very little 
In the Khasra, no doubt, there was a note concern when fnll oompen'*ation can be 
by the Patwari of his possession, buc the granted under a reference to the District Court. 
Acquisition Officer worked on the Kbewat. We, therefore, hold, on the above findings, 
There, no doubt, was a mistake. The plaint- that the plaintiff is not entitled, in the oiroum- 
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stanoes of this oase, to the deolaration grranted 
by the Court below. 

We, therefore, allow the appeal, set aside 
the decree of the lower Court and dismiss the 
plaintiff’s suit with costs of both Courts, in* 
olodingr, inthis Court, fees on the higher scale. 

We notice with deep disapproval that the 
Court below did not deliver judgment until 
eight months after the evidence was con- 
elnded, Delays of this description are greatly 
to be deprecated and may in some oases amount 
to a scandal and a denial of justice. 

Appeal allowed. 


MADRAS HIGH COURT. 
LkTress Patent AppciL No. 186 op 

1917. 

September 30, 1918. 

Fresent: — Mr. Justice Abdur Rahim, 

Mr. Justice OldBeld and Mr. Justice Coutts 

Trotter. 

KANDASAMI PILLAI ANo orHERs — 
Plaintiffs — Appellants 


tetsus 

RAMASAMI MANNADl and others — 
Defendants — Respondents. 

Transfer of Property Act (IV of 1882), ss. JC5, 108 
(b', (o) — Lease, agricultural^ Failure of lessee to pay 
premium stipulated— Right of lessor to withhold 
possession— -Right to possession under lease — Implied 
covenant — CoMract Act (IX of 1872), *. &9. 

The definition of ‘lease’ in section 106 of the 
Transfer of Property Act applies to agricultural 
leases in India, [p. 608, col. 2.] 

A lease is not a mere contract but the transfer of 


an interest in immoveable property and the lessor is 
net entitled to withhold possession from the lessee 
merely because the latter has failed to pay the 
stipulated premium, unless the document provides 
that the lessee is not to have possession until tho 
fulfilment of a certain condition, [p. 609, col. ).] 

Velayutha Qhetty v. Qomndasami Naicker, 8 Iiid. 
Cas. 364:34 :.I. 643; 9 M. L. T. 108; (1910 M. W. N. 
637, Velayutha Chetty v. Qovindaswami Naiken, 30 M. 
624; 3 M. L. T. 10; 17 M. L. J. 450 and Gotindammal v. 
Qopalachariar, 16M. L. J. 524, applied. 

Chhotku Rai v. Baldeo Shukul, 17 Tod. Cas. 340; 
84 A, 659; 10 A. L. J. 330, not approved. 

8uhha Rao y. Devu Shetti, 18 M. 12fi: 6 Ind. Dec. 
(k. b.) 437, explained. 

Per Coutfs Troffer, J.— Section 39 of tho Contract 
Act applies only to a state of things where there is 
a series of executory pronuses on bc^th sides, and so 


soon as one part of the obligation has been perfori 
by a complete transfer of tho property in quest 
that section ceases to have any application, [p. 
col. 2.] 


Appeal, under clause 15 of the Letters 


Patent, against the judgment of Mr. 
Justice Rumaiaswami Sastri, in Appeal 
Suit No. 64 of 1916, preferred against tho 


decree of the Court of the Temporary Subordi* 
Date Judge, Madura, in Original Suit No, 
10 of 1914, 

FACTS appear from the judgment. 

Mr. j8. Parthosarathy Aiyar^ for the Ap- 
pellants. — The right of the lessee to 
possession is, under the implied covenant 
in the instrument of lease, to convey and 
it is a right at law. It cannot be de- 
feated by equitable grounds, such as the 
lessee’s failure to pay the premium or aoy 
other obligation be has undertaken. The 
lease is an agricultural lease and the 
provisions of the Transfer of Properly 
Act relating to leases are applicable to it. 
So, it is a transfer of a right in immove- 
able property and not a mere contract. 

If the document mentioned any condition 
precedent which had to be fulfilled before 
the lessee could take possession, the non- 
fulfilment cf that condition wenid be a 
sufficient answer to the claim. See Secretary 
of State V. Pemmaraju Venkayya Qaru (1), 

With reprd to sales, the law is that 
a vendee is entitled to possession even 
though he has not paid the consideration, 
which can only be recovered by a suit. 
Velayutf a ( hetfy v. GovindasK^mi Naicker 
(O, Velayt*tha Chetty v. Govindaswami Naiken 
(3) and Gotindammal v. Qopalachariar (4). 
The same principle sbcnld be applied to leases. 

The peculiar doctrines of Englieb Law 
as to lease being a chattel interest 
should lot be applied to India, 

Mr. K. Hnjah Aiyar, for the Respond- 
ents. — The instrument in question is net 
strictly, a lease but a contract with res- 
pect to the future produce of certain 
trees. What was conveyed was the coffee, 
jack and plantain produce. 

This must be treated as a case of 
mutual contracts. The lessor bas to put 
the lessee in possession only on the latter 
paying the premium. See section 39 of the 
Contract Act. By the lessee’s breach of 
the covenant in not paying a subsequent 
mortgage, the lessor had to make other 
arrangements. 


The rule arplicable to sales should not 

be extended to leases. Under English Law 
(1) 3'^ Jn.l C:.s. 2ol: -iO M. 910; 19 U. h. T 318- 
3L \V.443; i .M. W. N. 342:30 M. L. J. 575 ’ 

r 2 ) 8 Ir.a. Ca.s -304; LM M. 543; !> M. L T 108- 
(19101 M 'V. X. 037. 

(3) 30 M. r/M; 3 M. L. T. 10: 17 M. L, J. 4:30. 

( 10 :m. h. J. if'jk. 
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a lease is only a ohattel ioterest and a 
lease for a term is do better than a 
oontraot. 

It is only eqaitable that possession 
shoald be decreed to the lessee on bis 
performing bis part of the contract. The 
lessor i^ entitled to rescind the contract 
on the analogy of section 35 of the SpeoiBo 
Relief Act. See Chhotku Rat y. Baldeo 
Shukul (5) and Subba Rau v, Devu ShetU 
(6). In the former case the Judges allowed 
redemption before the expiry of the term, 
because an essential part of the contract 
was not performed. 

JUDGMENT. 

Abuor Rahim, J. — I entirely agree with 
the judgment of the learned Chief Jostice 
and will only shortly give my reasons for 
the oonclasioD I hare arrived at. The 
plaintiffs obtained a lease for 17 years of a 
certain garden from the owner of the 
property, the let defendant in the sait. The 
document provides that the plaintiffs are 
to discharge a prior epoombranoe to the 
extent of Rs. 2,805 besides making two 
other small payments. They failed to dis- 
charge the encumbrance, and the mortgagee, 
whose debt they had bound themselves 
to discharge, brought a suit t? enforce the 
mortgage and obtained a decree. Tn the 
meantime, while the suit was pending, the 
Ist defendant granted a usufruotaary mort« 
gage to defendants Nos. 4 to 7 and with the 
money so realised the mortgage decree was 
paid off. The Subordinate Judge in the 
Court of trial held that, since the plaint* 
iffs failed to pay the amount stipulated for 
io the document, they were not entitled 
to possession of the properties, which was 
their chief prayer in the plaint. On 
appeal to this Court, the learned Chief 
Justice was of opinion that the fact tbst 
the plaintiffs bsd not paid the amount 
mentioned in the lease, was no answer to 
their ^uit for possession; while Kumara* 
swami Sastri, J , the other learned Judge 
who beard the appeal, disagreed and 
oonBrmed the decree of the Subordinate 
Jadge. 

On hehalf of the respondents Mr. K, 
R^jah Aiyar fought fiist of all to argue 

15) 17 lud. Cu8. BJO; 34 A. 6.59; 10 A. h. J. 330. 

(6) 18 M. 126; 6 lud. Deo. (n. a.) 437. 


that the document in question, Exhibit L, 
was not a lease at all, but a mere oontraoft 
with respect to the future produce of certain 
trees. Jn the 6rst place, this was not 
their case, up till now, . and the written 
statement itself proceeds on the assumption 
that Exhibit L is a lease. No doubt it 
IS called a contract relating to coffee and 
plantain prodooe. But that description is 
not ipso fccto conclusive. We find that 
tbe document goes on to state '*1 have 
granted to you on lease the coffee, plantain, 
and jack produce belonging to me.” Further 
it says, yon shall enjoy according 
to your choice the coffee, plantain 
ard ' jack produce * * * * for 

1 7 years from this date, and, on the 
expiry of tbe term, surrender the lands to 
me without any objection whatsoever. The 
assessment due for this land shall be paid 
by me;” then it gives the boundaries of 
the land. There can be no doubt whatever 
that what tbe parties contemplated was a 
lease. We have got all tbe apt words of a 
conveyance by way of a lease. Thera 
would be DO sense in talking about surreuder- 
ing the lands, if it was only tbe future 
produce of certain trees apart from any 
interest in the land that was meant to be 
granted. Proceeding on that basis, there 
cannot be any doubt to my mind upon the 
authorities that the lessee is entitled to 
possession of tbe land demised to bint, 
even though he has not paid tbe premium 
be bound himself to pay. This is an agricul- 
tural lease and, therefore, the Transfer of 
Property Act in its terms doss not apply* 
But the Transfer of Property Act, when 
it deBnes a lease of immoveable property 
by section 105, gives a deBnition which is 
undoubtedly applicable to agricultural leases 
as well in this country. Mr Rajah Aiyar 
did not attempt toarguetbat the definition 
of a Iraee ns contained in section 105 is 
not applicable to agricultural leases. Section 
1 5 snyf: A lease of immoveable property 
is a transfer of a right to enjoy such 
pmrerty, etc.” Now section 108 lays down 
the rights and liabilities cf the lessor and 
the lessee. Qianse 16) of that section 
pT'ovides that “the lessor is bound on the 
lessee's reqnest to put him in posaesnion 
of tbe property,” and olanee (0 saye that 
I he lessee is bound to pay, or tender at 
the proper time and place, the premium 
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or rent to the lessor or bis agent in this 
behalf.’* And it is argued that this is a 
ease of reoiprooil oonbraots, and that the 
lessor is only bound to pat the lessee in 
possession after the lessee has paid or is 
prepared to pay the preaiinm that is agreed 
upon. This, to my mind, prooeeds entirely 
on a misoonoeption of the trae nature of 
a lease and of the rights of the parties 
arising from suoh a transaction. It is not 
a mere contract, it is a transfer of a right 
to enjoy the property. That means it is 
a transfer of an interest in immoveable 
property, and section 108 assumes it is a 
transfer of such an interest. The right of 
the lessee to be pot into possession arises 
from the words of the demise which imply 
that the right to possession is granted 
to the lessee, and the lessor is not entitled 
to refuse to give possession to the lessee 
uoless the document provides that the latter 
is not to have possession until the fulSlment 
of a certain condition. Tt is found by both 
the Courts that no such condition exists 
in this case. No doubt there are also other 
rights and liabilities, both of the lessor and 
the lessee, which are set out in section 108, 
Transfer of Property Act, and which arise 
out of the general law governing the 
relations of landlord and tenant. The 
liability of the lessor to put the lessee in 
possession may be faid to arife out of 
the implied covenant applying to leases, as 
put by my learned brother, Contis Trotter, 
J,. in Secretary of State v. temmaraji* 
Venkayya Oaru (1). The distinction between 
executory and exeonted contracts is well 
known, as pointed out in Wolverhampton and 

Walahall Railway v. L, N. W. Ry. (7). A 

lease is an executed contract, it is a transfer 
of property or of an interest in property; and 
all the considerations which apply to the 
enforcement of mere contracts do not neoes' 
sarily apply to a transfer. 

We have been referred to a nnmber of 
eases, both of this Court and other Courts, 
in which it is laid down that a vendee 
of immoveable property is entitled to 
possession cf the property even though ho 
has not paid the consideration mentioned 
in the deed of sale [see for inetanoe 
Velayutha Ohetty y. Oovindasami Natcker {2)t 
Velayutha Chetty v. Qovindanvamt Naiken 13) 


and Govindammal v. Oopalachariar (4)], and 
this proposition Mr. Rajah Aiyar has not 
contested before ns. But be says there is 
a distinction between a sale and a lease. 
His argument is that a lease for a term 
stands on no higher footing than a mere 
contract, and he has referred ns for this 
position to the Koglish Law. In English 
Law no doubt a lease for a term is a 
mere chattel interest and has been treated 
as each in some of the oases, for instance, 
by Justice Ohitty in Wallis v. Bands (8). 
But he has not been able to cite any 
Indian oases to show that these teofanioal 
distinctions of English Law between real 
and chattel interest in land obtain in India. 
Speaking for myself, I am not aware that 
the peonliarities of English Law as regards 
leases for a term have ever been adopted 
in this coontry. The law regarding real 
property in India is, in many respects, 
very different from that of England, and it is 
especially so regarding leases; for instance 
Indian law recognises leases in perpetuity 
which are unknown to the Eoglieb Law, though 
it recognises lea&es for snob terms as for 
99 years or 999 years. And 1 do not think 
I should be justified in importing the teohni. 
oalitiea of Eoglish Law relating to leases for 
terms into this country. 

Mr. Rajah Aiyar’s main argnment has 
been that there is some sort of equity in bis 
clients* favour and, therefore, we ought to 
deny the plaintiffs the remedy which they 
seek, viz , recovery of possession. What the 
plaintiffs seek is a remedy in law, and their 
right to possession cannot be defeated by 
pleading laches or any other considerations 
of that kind, which might be effective if the 
suit was one for some relief in equity. Reliance 
was placed on section 39 of the Indian 
Contract Act, IX of 187*J. But this is not 
a case for enforcement of a contract. The 
plaintiffs’ right to possession arises out of 
the interest which they have acquired in 
the laud and the doctrine regarding mutual 
promisf^s has, therefore, no application. Then 
we have also been referred to section 35, 
Specific Relief Aot, which deals with 
rooiasion of contracts nn grounds of misrepre- 
sentation, fraud and the like. Our attention 
was HpeciaMy drf*WM to the illustrations 


(.S^ \ 'j 7 n ^5- h. J. Ch. 3 H. 351; G9 
U T. U 1- -^71, 


t?) (1873) 16 Eq. 433; 43 L. J. Ch 131. 
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which Speak of rescission of sale and other 
transfers on the ground mentioned in the 
section. Bat the section deals with oases 
in which the contract is vitiated by reason 
of misrepresentation or fraud, and, if the 
contract which led to the transfer is voidable, 
that is, liable to be set aside, the transfer 
based upon it necessarily fails. Bat the 
plea of the respondents in this case is based, 
not upon anything which wonld make tbe 
contract relating to the lease liable to be set 
aside, hat on something which happened 
after the grant of tbe lease, viz.^ non payment 
of a certain earn of money mentioned in the 
lease. Section 35, Speoitic Relief Act, has no 
application 

Reliance has been placed on two decisions, 
one of the Allahabad High Court in Ohhctku 
Rat V. Baldeo Shukul (5) and another of this 
Coart, in Subba Rau v . Devu Sketti (6) ^ the 
former is referred to by KamaraBwami Sastri, 
j. in his jadgmont. In the Allahabad case, 
certain property was mortgaged and only a 
portion of the mortgage amount was paid. 
The mortgagor sold the mortgaged proparty 
and his assignees eued for redemption of 
the mortgage before tbe expiry of tbe 
term of the mortgage, and it was held 
on equitable grounds that the plaintiffs 
should be allowed to redeem before tbe 
expiry of the speoiBed term. Tbe learned 
Judges do not, however, lay down any general 
principles of law which I should feel justiBed 
in adopting and applying to this case; all 
that they say is, that tbe defendants not 
having performed what we deem to be a 
most essential part of the contract so far as 
they are concerned, the plaintiffs ought to 
be allowed to redeem (be property before 
tbe expiration of 10 years.” They cite 
no authority and do not enunciate any 
general and well reoognised principle of 
equity by which tbe case could be said to 
be governed. With all respect to the learned 
Judges, it is not open to us to proceed on some 
sort of vague equitable grounds, especially 
ID a case like this, where the plaintiffs 
are seeking a remedy in law. As regards 
Subba Rau v, Devu Sketti (6) on© of the 
learned Judges, Muthuswami Aiyar, J., says 
in his judgment, "upon tbe facts found the 
Subordinate Judge obviously considered tbe 
original mortgage as lawfully cancelled.” The 
facta of that, case are not to be found iu 
tbe report and it io not clear bow tbe in* 


strument came to be cancelled. -I do not 
think that the judgment can be said to lay 
down any general proposition that can be ap- 
plied (0 tbe present case. 

1 am of opinion that the judgment of 
the learned Chief Justice is right. It was 
noticed during the course of tbe argument 
that the learned Chief Justice gave a decree 
to tbe plaintiffs on condition of their paying 
the prior mortgage and that respondents 
Nos. 4 to 7 were entitled to retain possession 
until they have been repaid. But tbe form 
of tbe decree baa not been challenged before 
US by the learned Pleader for the appellants. 

Tbe resnlt, therefore, will be that the judg- 
ment of Kumaraswami Sastri, J., is set aside 
and there will be a decree in favour of tbe 
plaintiffs to the effect that they will be entitl- 
ed to possession of the property on paying tbe 
money due under tbe mortgage decree iu 
Original Suit No. 87 of 1912, and until then 
respondents Nos. 4 to 7 will remain in posses- 
sion. Tbe appellants are entitled to their costs 
throughout. 

Oldfield, J. — I agree. 

Coaxrs Trottab, J. — I agree and wish to 
add only a few words. The appellan'jS 
(plaintiffs) were lessees under a deed of 
lease and 1 have no doubt that the deed of 
lease was a present demise and nothing 
else. As long ago as the case of Holder 
V, Taylor (9J, which was decided in the 
beginning of the 17th century, 'it was 
laid down that tbe word 'demise* in a lease 
involves by necessary implication a covenant 
or contract or call it what you will on 
behalf of the lessor to give instantaneous 
and complete possession to the lessee. Iu 
this case, the lessor was uuder au obliga- 
tion to give possession to tbe lessees. 
Certain other obligations were oast 
on the lessees by the instrument of lease, 
and among them was an obligation to 
discharge an existing enoumbranoe by the 
payment of certain sums of money. The 
plaintiffs failed to do that. They broke 
their obligation to pay off this encumbr- 
ance and the result was that respondents 
Nos. 4 to 7 in this case stepped into the 

breach, paid off the old encumbrancer and took 

from the owners of the land an usufruc- 
tuary mortgage. The mortgage paid off was 
not an usufructuary mortgage but a simplo 

(0) (1613) Robert I2j 60 h. R. 163, 
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bypotbeoation witbont rights of poaseaaion. 
The qaestion is whether the respondents 
Nob. 4 to 7 oan be allowed to plead their 
nsnfraotnary mortgag:e in derogation of the 
right olaimed by the plaintiffs. 

Now, as I nnderstand it, yon oan defeat 
the right to possession nnder a lease in 
yarions ways. If it is only an agreement 
for a lease all sorts of equitable pleas 
are open by way of reply to an action 
for speoifio performance, and any breach 
of contract by the person seeking to enforce 
the contract, and any breach by him of any of 
the provisions of the contract, might he a 
very excellent answer to his soit for 
specific performacoe. If it is a demise, yon 
can show that there was a condition pre- 
cedent to its taking effect as snob. That 
is jnst what was attempted to be done 
in this oa_8e. That defence broke down 
and it was held that the obligatior s of the 
]ea^eea were not conditions precedent, bot 
were merely mutual concurrent contracts 
or covenants between leeeor and lessee. Or 
' you can show that the whole thing is 
void, because the making of the contract 
was vitiated ly fraud, coercion or misap- 
prehension. That is not this case, and no 
such ground is suggested. What is the 
result? The result is that the respondents 
‘ are seeking to destroy the right to poseee- 
' sion given by the instrument by setting 
up a breach of contract which arose 
‘ Bubseqaent to the obligation to give posses- 
' sion. That seems to be an obvionsly 
impossible defence. It is for the safeguard- 
ing of those rights of a lessor that cove- 
nants of re entry are inserted in leases, 
whereby a breach of contract by the lessee 
subsequent to the lease may entitle the lessor 
to re-enter and get back possession of the 
land. But, in my opinion, that must be 
under a specific covenant of re entry in the 
lease. If there is no such clause, there 
oan be no right to get back possession of 
the land. If section 39 of the Contract Act 
applies, this dccument is not a transfer 
of property or of any interest in the land, but 
is a mere bundle of mutual obligations under 
a contract. £ think much confusion has arisen 
from the fact that the English Law of 
real property makes a very sharp distinc- 
tion between those rights over property 
which are termed “real” rights and “chattel” 
interests in property which are mere 


personal rights. 1 think that is a peculiar 
incident of the English Law of property 
with its very curious history, and it seems 
to me that it is not necessary to complicate 
Indian Law by seeking to import such 
technicalities of English Law into India. 
In the case reported as l^ecretary of State v. 
Pemmaraju Venkkayya Qatu il),l look very 
great care in deciding the question of the 
leasehold interest which then came up, not 
to base my judgment on teobnioaHties 
peculiar to English real property law but 
on general principles which seemed to me to 
apply. I think that the introduction of 
the English conception of chattel interests 
in land might lead to the aonoluBion I hat 
nothing had passed by way cf transfer, 
that there was a mere bundle of rights and 
that section 39 of the Contract Act applied. 
To my mird that could be arrived at 
only by importing the English doctrine 
and, speaking for myself, 1 must decline 
to adopt that course. That being so, I 
regard this instrument not as a mere 
executory oentraot but as a transfer of an 
estate. Section 39 of the Contract Act, in my 
opinion, applies only to a state of things 
where there is a series of executory promises 
on both sides ; and so soon as one part 
of the obligation has been performed by 
a complete transfer of the property in 
question, that section ceases to have any 
application. 

As regards the decision reported as 
Chhotku Rat v. Baldeo Shukul (6), 
all I oan say is that 1 do not understand 
it as reported, nor do I gather upon what 
principle the learned Judges proceeded. 
With regard to the case in Sulba Rau v. 
Deiu Shetti (6), I h ave DO hesitation in saying 
that unless it oan be explained by an omission 
in the report as to the existence of an 
express power of cancellation, it most be 
regarded as contrary to the trend of autho- 
rity. 

1 think that the order of the learned 
Chief Justice is right. It may be that the 
appellants might have got further relief. 
Bat they have contented themselves with 
the Chief Justiee’-j judgment. 

M. c. P. 

Appeal alluired. 
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MADRAS HIGH COURT. 

Civil Revision Peiition No. 74 op 1918. 

February 15, 1918. 

Preien^: — Mr, Ju^tioa Krishuari. 

In re K. VENKATARAMA OHETTY— 
Depencant — Petitioner. 


Presidency SwiaZi Cause Courts Act (XV of 1882), 
s. Ejectment from part of house, suit for— Rent 
of portion sued for nut exceedhig Rs, 1,000 — Juries 
diction of Small Cause Court — Question of title, 
decision of —Revision — High Court, interference by. 

A snifc to eject a tenant of a portion of a house, 
the rent of which is less than Bs. 1,0C0 per annum, 
is cognizable by a Presidency Small Cause Court, 
though the annual rent of the whole buildinfj exceeds 
Bs. 1,000. 

In such u suit, where the Court goes into the 
question of title to enable it to exercise jurisdiction, 
its order cannot be set aside by the High Court as 
being without jurisdiction. 


Petition, under section 115 of Act V of 
1903 and section 107 of the Government 
of India Act, 1915, praying the High 
Court to rflvlse the order of the Court 
of Small Canees, Madras, in Ejeofment 
Suit No. 35 of K18. 


FACTS. — The plaintiff claiming as rever- 
sioner to a deceased Hindu widow^s estate 
brought this suit in the Small Cause Court, 
Madras, for ejecting the defendant from a por- 
tion of a house which formed part of the estate 
of the said widow and to which the plaintiff 
alleged be bad succeeded as such reversioner. 
The defendant pleaded that the Small 
Cause Court had no jurisdistion to try the 
suit iuadmnoh as the annual rent of the 
entire house exceeded Rs. 1,000, denied 
that the plaintiff was the next reversioner, 
denied payment of rent to the plaintiff 
and tenancy under him and pot the plaintiff 
to proof of his title as next reversioner. 
The trial •lodge found that the plaintiff 
was a reversioner and that he succeeded to all 
the properties of the widow including the 
suit house and that the defendant paid rent 
to the plaintiff, and in the result gave a 
decree for possession. The defendant there- 
upon preferred this civil revision petition 
to the High Court. The petition came on 
before bis Lordship Krisbnan, J., for issue 
of notice to the respondent. 

Mr. V. 0. Seshachariar (with him Mr. 
M. Baghavichariar), for the Petitioner.— 
The suit was not cognizable by the Small 
Cause Court. Under section 41 of Act 
XV of 1882, a suit for ejectment can 
be Qled in the Small Cause Court only 



if the annual valae of the boase at rack 
rent exceeds Hs. 1,000. The annual rental 
should be taken into oonsideratipp in 
determining the question of jurisdiotion. 

The Small Cause Court has exeeeded 
its jurisdiction in adj.adioating on the 
title of plaintiff as reversioner. 

JUDGMENT. — The first point taken is 
that the learned Judge bas not fonpd 
tbat plaintiff is tbe next reversioner. Tbei >0 
is no suggestion that there are any otbpp 
reversioners and I take tbe finding of the 
lower Court tbat plaintiff is tbp revav- 
sioner to mean tbat he is tbe next rever- 
sioner. 

It is argued tbat though tbe rent payable 
by tbe defendant is only Rs. 6 a month, the 
annual rent of tbe whole building pf 
which defendant is occupying a part should 
be taken into consideration for deciding 
tbe jurisdiction of tbe Small Cause Court 
under seotion 41 of the Act. Defendant 
having become a tenant of only one or 
two rooms, this suit bas reference only to 
those rooms and it seems to me tbat as 
tbe rent payable by him annually is much 
less than Es. 1,000, the suit comes within 
the cognizanoe of tbe Presidency Small 
Cause Court. 

It is also argued that the Small Cause 
Court should not have gone into any ques* 
tioD of title but where tbe Court gopa 
into tbe question to enable it to exercise 
its jnriedictioD, its order cannot be set 
aside as being without jurisdiction. 

There is no ground for interference under 
section 115, Civil Procedure Code, ner 
under section 107 of tbe Government of 
India Aot. 

Tbe civil revisiou petition is dismissed. 

u.c.p. 

Peitiion dismused. 
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HAHOHED HAJl ABU tf. KHATUBAI, 

BOMBAY HIGH COURT. 

AppEiL PROM OaiGiNiL Civ£t, Sbit Ho, 1136 

OF 1915. 

September 21, 1918, 

Present : — Sir Basil Soott, Kx , 

Chief Ju3tioe, and Mr. Jastioe Maoleod. 
MAHOMBD HAJI ABU— Appellant 

versus 

KHATUBAI AND OTHBRS — Respondents. 

Halai Memona of Porebunder, law applicable to 

SueccBkion — Hindu, or Mtihammadan Law — Custom 

Domicilty change of, effect of. 

Halai Memons of Porebunder are governed by 
Hindu Law in matters of succession and inheritance, 
[p. 623, col. 2; p. 527, col. 2; p. 628, ool. 1.] 

A Halai Hemon of Porebunder residing and 
carrying on business in Bombay who has not severed 
his connection with Porebunder, would be governed 
by the law applicable to Halai Memons of Porebunder 
and not by that governing Bombay ile/nons. [p. 624, 
col. 1; p. 626, col. 2.] 

Per Scott, 0- J . — Permanent residence in Bombay 
does not necessarily import the Muhammadan Law 
of succession for one whose ancestors were converted 
from Hinduism. Severance from the domicile of 
origin and permanent residence in Bombay would, 
in the case of persons falling within the purview of 
the Indian Snccessiou Act, effect change of domicile 
and with it a change of law, e. g., from French to 
Anglo>Indian or Portuguese to Anglo* Indian, but it 
would not change the law of succession for Hindus 
or Muhammadans, [p. 624, col 1.] 

Appeal from the deaision of Marten, J., 
i'eported as 45 Ind. Gas. 619, in Original Sait 
No. 1136 of 1915. 

Mr. Setalvad (with him, Mr. Desai), for the 

Appellant. 

The Hon’ble Mr. Jinnah, for Raspondent 
No. 1. 

Mr. Campbell, for Respondents Nos. 2 and 3. 

JUDGMENT, 

Scott, C. J. — This suit relates to the sao- 
oeasioQ to the estate of Haji Aba Haji Habib, 
who died at Bombay on the 30th November 
1914 intestate. He left him surviving a 
widow, the 2nd defendant, two married 
dangbters, one of whom has sinoe died, the 
survivor being the plaintiff, and one son, the 
Ist defendant. 

The plaintiff olaims to he entitled as a 
daughter to 7/32, her share on the footing 
that Mobammadan Law is applioable: she is 
supported by the representatives Tf the de- 
• seased daughter who would under Muham- 
madan Law be entitled also to 7/32. 

The Ist defendant oontends that Hindu 
Law applies and under that law he is entitled 
to the whole estate subject to the mainteu- 
.anoe of the deceased's widow. In the lower 
voart the widow, hia stop-mother, supported 
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bis oontention though under Muhammadan 
Law she would be entitled to 4/32 of the 
estate. She has not appeared in this appeal. 

The estate is valued at 2^ laos and oonsista 
of 6ve immoveable properties in Bombay 
valued at Rs. 1,40,003, a ten annas share 
in a cutlery business in Bombay valued at 
Rs. 60,000, and a house and land at Pore* 
bunder valued at Rs. 25,000. 

The deceased was a native of Kathiawad be* 
longing to ihe group of converts to Islam 
from Hinduism known as Memons (Mnamins, 
believers). Memons are in Bombay popular- 
ly classed in two categories, Cntchi Memons 
from Outob, and Halai Memons from the 
Halar District of Kathiawad, Porebunder, 
Bantwa and Kutania are Native States in 
Katbiawad near the borders of the Halar 
Prant and there is evidence that Memons 
in these places are regarded in Katbiawad as 
Halai Memons. 

The customs governing succession among 
the Cutohi Memons have often been 
the subject of investigation in this High 
Court and in every case the Hindu Law of in* 
beritance applioable to the point in oontro* 
versy has been applied. 

The 6rst recorded case is that tried by 
Sir Erskine Perry in the Supreme Court in 
1847 and preserved in Perry’s Oriental Cases, 
page 110. It was there laid down that if a 
custom as to succession is found to prevail 
amongst a sect of Muhammadans and is 
valid in other respects the Court will give 
effect to it, even though it does not accord 
with the rule of the Koran. The actual 
decision was limited to this that the custom 
pleaded, that females are not entitled to any 
share of their father’s property but only to 
maintenance and the expenses of marriage, if 
any, was satisfactorily proved. 

It was remarked in that case that the 
Halai Memons follow the Koran in matter.s 
of succession, but the remark was o6t/er 
and 80 far as appears from the evidence 
of immigrants from Cutoh recorded 
by fc ir Erskine Perry (see Exhibit P), those 
spoken of as Halai Memons were Memons 
who had been in Bombay for many years 
(one witness said 1-50 years) and were also 
known as Bombay Memons. There has 
never been any contest in the Bombay Courts 
as to the law applicable in matters of succes- 
sion and inhevi«ano8 to those calling them- 
selves Halai Memons in Bombay. It has 
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always been aooepted that the Mabammadan 
Law applies. 

In Exhibit A41, the summary of between 
thirty end forty Probate and Administra- 
tion grants in Bombay in the matters of 
the estates of Halai Memons from 1857 to 
the date of this suit, all except three relate 
to Bombay residents and Bombay estates. 
In the case of the exceptions in two oases 
the deceased left houses at Veraval in 
Junagadh State, Sorath Prant as well as in 
Bombay and in one oase in Katiana as well as 
in Bombay. 

In Exhibits A 45 and A 46, summaries of 
pleadings in 32 suits for administration in 
Bombay of Halai Memons^ estates, none 
states that the deceased left property in 
Kathiawad though according to some the de- 
ceased left properties in either Surat, Ghogha, 
Bangkot or Madras as well as Bombay. 

In the present oase an entirely novel ques- 
tion is raised, namely, what is the customary 
law governing sucoBssion to a non-Cotohi 
Memon of Porebnnder who, though residing 
fora considerable time in Bombay and acquir- 
ing property there, has clearly indicated his 
intention to keep up and not to sever bis 
connection with Porebunder? 

Speaking generally, the evidence which will 
later be referred to with more particularity, 
establishes that the Memons of Kathiawad, 
of whatever group or sect, follow the Hindu 
rule of succession, and this conclusion is sup- 
ported as to Porebunder Memons partiouhrly 
by a large number of instances in which 
widows and daughters have been excluded 
from euooession, sons have divided the pro- 
perty with their father in his lifetime or 
equally with each other after bis death and 
the right of predeceased brothers* sons to 
share with their uncles has been repeatedly 
recognised. All these results are incidental 
to the Hindu and not to the Muhammadan 
system. 

The husband of the plaintiff, who is a Pore- 
bunder man aud had the fullest opportunity 
of countering the evidence adduced in Court 
by the Grst defendant, has not been able 
to produce any Porebnnder evidence to sup- 
port the contention that the Muhammadan 
Law applies. 

The plaintiff relies upon the evidence of 
Bombay Memons, which does not necessarily 
help us to decide what is the Customary Law 
of Porebunder — in only very few of these 
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cases does it appear that there Was auy 
continuous oonneotion with Kathiawad and 
in none does there clearly appear to have 
been, as in the oase of Haji Abu, an 
intention of retiring permanently to Kathia- 
wad. 

A priori there is nothing astonishing in 
the resalt of the Porebunder evidence. 

That the Memons of Kathiawad are con- 
verts to Islam from Hinduism is undoubted. 
It would be surprising if in Kathiawad 
they had divested themselves of the social 
system of their forefathers. Such a result 
has not followed in the oase of other 
Hindu converts to Islam in Western India, 
for example, the Khojas, the Gutohi Memons, 
the Sunni Borahs of North Gujarat [see Bai 
Baiji V. Bai Santok (1) J. the Molesalam Gira- 
Bias of Amod [see Maharana Shri Fatesanffji 
Jasvatsangji v. Kuvar Sarisangji Fatesangji 

(2) ] and the Naasaporia Memons of Sind [see 
Abdurahim Haji Ismail Mitku v. HalimabM 

(3) ]. It may indeed be said that the habit 
of the Bombay Memons (other than the 
Cutohis) to follow the Mabammadan Law of 
succession is rather the anomaly. It may 
perhaps he explained by the fact that, ae 
testiSed in 1847 before Sir Erskine Perry, 
they had been settled for a long time m 
the city. There they would be open to 
the influence of professional lawyers at a 
time when the exclusion of the law of the 
religion by the Customary Law anterior to 
the oonversion was not established as a legal 
possibility, or it may be that the influence of 
some religious teacher in the city operated to 
enforce the adherence of the Bombay Memons 
to the rule of the Koran. Whatever the 
cause the result has been that the Bombay 
lawyers sweep into the category of puro 
Muhammadans not merely the Memons 
settled in Bombay with no Kathiawad 
oonneotioDB but also occasionally Memons 
who have not given up their Kathiawad 
coDDections. 

The general Bombay assumption, that 
every Memon who is not a Cntcbi is gov- 
erned by the Muhammadan Law of euccessiou, 
is well illustrated by the notice of the 

(1) 20 B. 63; 10 Ind. Deo. (n. b.) 694, 

( 2 ) 20 B. 181; 10 Ind. Doc. (n. s.) 679. 

(3) 32 Ind. Cas 413; 43 I. A. 35; 18 Bom. L. B. 
636; .SO M. L. J. 22?; 20 0. W. N. 362j (1916) 1 M. W, 
N 176. 


-vol: LI] INDIAN OASBg. bl5 


MABOUED HAJI ABE V. CflATOBAI. 

Bombay Goveroment (Exhibit L) of the 
year 1897 described as a “ Pablio notice to 
the Memon community by the Government 
of Bombay at the desire of the Govern- 
ment of India, ** in which it is stated: 

The Memon community in India is divided 
into two sects, the Halai Memons and the 
Gutohi Memons. The former without ex* 
oeption follow the Muhammadan Law in all 
respects. ’* This notice appeared in the 
Porebunder Gazette (Exhibit M) with a 
view to elicit the wishes of the Memon 
community there. The result must have 
been a surprise to the Bombay Government, 
for the leaders of the Porebunder Memons 
(not Cntohis) went to the Administrator and 
informed him that the Jamat had approved 
of the Bindu Law of inheritance by which 
they were governed. 

I will now consider the evidence in 
detail. 

First as to the general evidence regarding 
Kathiawad Memons. 

Many of the witnesses examined on com- 
mission at Porebunder on behalf of the 1st 
defendant depose that in matters of sucoes* 
sion and inheritance Memons follow the 
Hindu customs, that all Kathiawad Memons 
are Halais and all Cutch Memons are 
Cutchies, that Memons residing in other 
Kathiawad towns snob as Dhoraji, Upleta. 
Kutiana. Bantwa, Gondal, Rajkot. Vantli 
and Vasavad (some of them being under 
Muhammadan jurisdiction) follow similar 
customs: that all Memons were originally 
Lohanas in Sind before their conversion. 
These witnesses are flaji Cagsum (Com. 1); 
^ji Dada tCom. 2) ; Saknr Haji Ahmed 
^om. 3); Mahomed Haji Dada (Com. 4) ; 
Haji Umar (Com. 5); Haji Juaab Haji 
I^da (Com. b); Haji Josab Haji Issaok 

(Com.7) I Haji Sakur Haji Habib (Com. 

) , Abdnl Karim (Com. 9) ; Haji Ismail 
(Com. 10) ; Haji Ibrahim (Com, H) ; Haji 
Essa (Com. 13) ; Haji Sulleman (Com, I4\ 
Alli Muhammad Khamiga (Com. 17) ; Noor 
Mahomed Abdul Karim (Com. 18) ; Umar 
Haji Dada (Com. 20) ; Karim Beg Mahora- 

rri.. ^ ’ Umar Noor Mahomed 

(Com. 23). 

Eleven judgments of Judicial Assistants 
Agent to the Governor in Kathiawad 
suting in appeal from the Courts of 
the Nyayadhieh of Bantwa or the Sorath 
Praut estahhsh that the Hindu Law of 


succession, maintenance and partition is 
applied to Memons of Bantwa. In a 
Vasavad case between Memons it was decid- 
ed by the Court of the Judicial Assistant 
that a widow’s rights are superior to those 
of her husband’s mother, the latter only 
being entitled to maiutenanoe. 

Id none of these cases was there any 
contest as to the applicability of the Hindu 
Law of succession and inheritance, though 
the right to partition as among Hindus was 
disputed more than once. 

In a case between Memons of Veraval 
which went ibrongb three Conrts in the 
Muhammadan State of Jonagadb, it was held 
that among Memous the Hindu Law applied 
and ancestral property was divided oQually 
between three brothers to the exclusion of 
their sister. 

I come now to the Porebunder evidence. 

In dealing with that evidence I do not 
treat the decisions of the Porebunder 
Courts as proof of foreign law, for our 
inquiry is not concerned with the law of 
the Porebunder State as created by any 
local legislative authority or with a Pore- 
bunder custom affecting subjects of the 
State as such. We are inquiring as to the 
custom in fact followed by a certain com- 
munity in Porebunder, a custom peculiar to 
the community and not resulting from resi- 
dence in the State. £ shall refer to some 
of the Porebunder judgments incidentally 
only, and would not pat them higher than 
instances in which the custom alleged has 
been recognised and which are thus admissi- 
ble under section 13 of the Indian Evidence 
Act. 

In the family of the plaintiff’s husband 
(see Pedigree, Exhibit 13A) four instances 
are adiuced which, it is contended, indicate 
that Hindu Law governed the parties. Haji 
Kassum Khanu left a Will (Exhibit 23), dated 
the 20th August 1SS2. 

He begins by directing that if he does 
not make another Will hia heirs and re- 
presentives shall give effect to this Wii 
according to ifc.s teinn. 

His property is degyribeJ as consisting 
of (i) a hon 10 worth R-j. o.OOO, next to 
hia brother A'li.n’-< house also worth 
Rs. 6,U00, tJt'j tKl-j deji.l u£ whioh stands 
in the ne-iue of his father Khanu: also two 
house? at 
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(6) Rs. 60,000, being the balanoe to 
credit in his shop aoooant at Mozambique 
and invested in basineds. 

(c) Rs. 8,000, the valoe of his boat, 
Ganje Bare Zam Zam. As to the honse 
next to bis brother’s, his widow is to reside 
in it but she. cannot sell it. 

The boat is left to his sons Sulleman 
and Tyeb as bis heirs, subject to a charge 
of Rs. 100 out of its profits for his 
widow’s maintenance. The rent of the two 
houses at Mozambique is also allotted 
towards bis widow’s maintenance. 

Subject to religious trusts to the extent 
of Rs. 4,000, Rs. 60,000 invested in the 

Mozambique business is to be taken 
according to Muhammadan Law, This direc- 
tion, however, is subsequently explained 
thus: His three sons are to decide whether 
the business should be stopped or continued. 
If his widow bears a son, that son is to 
inherit everything since the testator has on dif- 
ferent occasions paid his sons their respective 
shares and kept them separate from him.” 
If another son is not born, “the heirs f hall 
divide and take according to Muhammadan 
Law, that is to say that my cash (Punji, 
assets) shall be divided into four equal parts, 
three parts goitig to my present sons and 
one part tu their stepmother,” and she 
may deposit her share at any place she 
likes. Lastly, his sisters, if entitled to a 
share according to Muhammadan Law, are to 
be given it or if not entitled, they are to 
be given presents at the time of the obse- 
quial ceremonies. 

In spite of tbe reference to the Muham 
madan Law, the Will is the Will of a man 
following Hindu customs. Tbe whole pro- 
perty is dealt with: an earlier separation 
with his sons is referred to and in default 
of a posthumous son tbe commercial assets 
are to be partitioned equally between tbe 
sons and the widow, and maintenance and 
residence is provided for her. 

Zuleikha, the widow, was not paid the 
maintenance provided by the Will nor her 
share on partition of tbe trade assets. 
8he received only Rs. 30 as maintenance 
for nine or ten years. She, therefore, sued 
the representatives of her three stepsons 
and got a decree (see Exhibit lOA) for 
Rs. 17,205, being maintenance for ten years, 
and Rs. 14,000 (one fourth of Rs. 60,000, 
4, COO). To onforoo the decree after her 


death her son, by her marriage prior to 
her marriage with Kassum Kbanu, proceed* 
ed separately against tbe sons of Tyeb Kasaum 
and Abu, the son of Sulleman (who is also 
tbe present plaintiff’s husband). Tbe 
proceeding against Tyeb’s sons failed finally 
on tbe 27th March 1912, see the judgment 
(Exhibit lOH) of the highest (Huzut) 
Court in Porebunder, which decided that 
;?uleikba’8 rights under the decree passed 
not to her son by her first husband; hot 
to her heirs according to Hindu Law, tbe 
grandsons of her second husband, following the 
decision in Moosa Saji v. Saji Abdul (4). 

The same result was eventually arrived 
at on the 24th September 1916 by the 
Huzur Court in the proceeding against 
Abu Sulleman, after some difference of 
judicial opinion. (See Exhibits lOB, 100 
and lOD). 

Tbe disputes relating to Zuleikha thus 
form the subject of five of the Porebunder 
judgments in evidence in this case. 

Tbe case of Kassum Kbanu above analy- 
sed is instance 13 among the instances 
adduced for the let defendant. It shows 
that the grandsons as heirs according to 
Hindu Law succeeded to the property of 
their stepmother and the Will of Kassum 
indicates how deeply he was impregnated 
with Hindu ideas of snooession. 

The brother of Kassum Kbanu, Adam 
Kbanu, the uncle of the father of the 
present plaintiff's liusband, is instance 14 
among the defendant’s instances. 

Adam bad two cons, Joosub and Habib, 
and one daughter. Habib predeceased .hm 
father leaving a son, Ahmed. Of the 
three witnesses examined in regard to 
this instance one is the brother-in law of 
Habib. He says Ahmed and his unole 
Joosub divided Adam’s property, which 
included a bouse in Porebunder and a house 
in Mozambique. Adam’s daughter is living 
but got no share. 

The plaintiff, whose husband’s grandfather 
was brother to Adam, calls no witness to 
contradict this story, nor does the cross- 
examination of the witnesses indicate that 
tbe story is untrue. If it is true, the 
division by Joosub with his brother’s son 

was consistent only with the application of 

$ 

(4) 7 Bom. L K. 447| 80 B. 197, 
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the. Hinda flaw of the joint family as is aUo 
the dansrhter*8 ezolasion. 

The third son of Khann was Latiff. 
He is instance 15 for the defendant. His 
son-in-law, Haji Salleman Abha, says his 
wife, Latiff*s daughter, got no share but 
he does not say that there was any property. 
The evidence that there was a house in 
Porebunder is that of Haji Kassum Haji 
Ahmed — not an accurate witness — bat the 
statement is not disputed by the plaintiff 
whose husband should have had means of 
knowledge. 

Instance No. 1 is the last one from 
this family. It is the case of the father 
of the plaintiff's husband. All witnesses 
agree that he was worth several lacs when 
he died and his daughters got nothing. 
The witness ECarim Haji Beg Mahomed 
says one of the daughters married his 
nephew, Ahmed, another his sister’s son, 
and a third the son of his brother- in-law. 
If they had got any inheritance he would 
have known of it. Abdul Latiff Haji 
Habib says two other daughters married 
two sons of his sister and he would have 
known if they bad got a share. 

All the witnesses agree that Sulleman’s 
sons never divided their father’s property. 
The learned Judge thinks this was because 

the estate was lost before it was divided, 

• 

but the facts appear to be that the eons 
were living jointly with their father who 
died in June 1695 or earlier, leaving 
businesses in Bombay and Africa and 
property in Porebunder. In the Bombay 
business a share of six annas stood in the 
name of Sulleman and his brother Tyeb. 
Tyeb died in 1897-98 and then Ibrahim 
son of Salleman sued the other partnars 
on behalf of Sulleman’s and Tyeb’s families 
(see Exhabit F, plaint in Sait No. 
of 1898) in the Bombay High Court. 
He recovered under a release in that suit 
Rs. 34,000 from the other partners on the 
Slst December 1898 (see Exhibit G), which 
was paid by Havala or draft on Tyeb 
Sakoor & Co. of Beira. The plaint recited 
that Rassum Khanu till his retirement in 1889 
was head of a joint family whereof the 
other members were Sulleman, Tyeb and 
Ibrahim Salleman. In 1S89 Kassum separated 
from the o her members of the joint family. 
Ibrahim then started business in Bombay in 
the napie of Ibrahim Haji Sulleman Co. 


This Bombay business failed in 1905 and' 
Ibrahim Sulleman went through the Bombay 
Insolvency Court.. The African business, 
Tyeb Salleman & Go., failed about 1911. 
We have the evidence of the plaintiff’s 
husband, who survived his brothers Ibrahim 
and Moosa, that till 1911 or 1912 he and 
his cousins Tyeb’s sons were interested in 
that business. He bad from the time of' 
SuUeman’s death jointly with bis cousin 
Abdulla Tyeb family ships of which two 
have been sold. Hia father also left a* 
house and a vanchi or cart in Porebunder 
which were attached by Haji Kassum 
Ghadialli (Com. Wit. No. 1), for a debt‘ 
of Rs. 6,000 upon which Hurbai, Sullemau’a 
widow, in 1911, unsucoessfully tried to 
establish a claim for maintenanoa (see 
judgment of Porebunder Nyayadiah, 
Exhibit 29). He says he gave no part 
of the ships to his sisters or bis mother 
and says he cannot mention any instance 
of a daughter getting a share in his 
family. The judgment of the Nyayadhish 
(Exhibit 29) records that Hurbai deposed 
that a partition was effected bstween her 
and her surviving sons whereby Abu got 
the Vadi, Mooss, the bouse and Hurbai, 
Rs. 10,000, but Abu does not confirm 
this and says she only got Rs. 70D. 
There is thus ample evidence that Snlleman’s 
eons enjoyed his property for years after hia 
death to the exclusion of his daughters as 
a Hindu’s sons would enjoy it. 

All these instances have been rejected 
by the learned Judge, as it seems to me, 
without a sufficient cause. If it stood alone, 
the instance of Litiff (No. 15) would not 
be of much value, but taken with the 
other instances No.s. 14 and 1 in the same 
famd/ it points to a ontinuous adoption 
of the rule of Hindu suooea.sion by whioli 
daughters are excluded from inheritance 
when there are sons. The suooeasion of 
grandsons is also well established, which 
would only occur where Hindu Law was 
followed. The instance.s of Kassum Khanu 
and Sulleman Kassum are akso of import- 
ance, in that they show that Porobunder 
Memons trading in Bombay without cutting 
themselves off from I’orebunder follow the 
customs of HinJd. 

Instance No 2, Umail .Mohamad, died in 
190:^, a-J i-? depjyed t) by his widow’s 
cousin Hiji D.ida and bis daughter-in-la w’s 
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UDole Haji Umar. His.grandson, Mahomed 
Sakoor, married the 3rd defendant, who 
eides with the plaintiff. The evidenoe of 
several witnesses is that be left fonr sons 
and two daughters and property of con- 
siderable value in Porebunder and Africa. 
The daughters got no share. The sons did not 
partition the property until after the present 
suit was 61ed, twelve or thirteen years after 
their father’s death. The partition is said to 
have taken place in Africa. The learned 
Judge rejects this instance, as the partition 
was not till after this suit had begun, it 
was made in Africa, and rests on hearsay 
evidenoe. If the evidence had been false, 
it would have been easy for the 3rd 
defendant’s husband to disprove it but he 
has not done so. If we hold that this 
partition is not proved, the position seems 
to be that the four sons have enjoyed the 
property and the daughters have got 
nothing. The instance cannot, therefore, 
be rejected. 

Instance No. 3 is that of Haji Dada Tar 
Mahomed who went with the other leaders 
in 1897 to the Administrator and declared 
for Hindu^ Law. Witness No. 21, Karim, 
is his Bon‘in-law and says the daughters, one 
of whom was his wife, got no share. The 
learned J udge rejects hie evidenoeon theground 
that he had repeated an untrue story of 
the cause of a daughter of another (instance) 
receiving a share in Bombay. I do not 
think this is a sufficient ground for discarding 
the evidenoe of the witness about hie own 
wife. 

Instance No. 4, Ahmed Haji Habib, is a 
very well-established case of sons taking 
the whole estate and providing in a separa- 
tion deed with one of them that the two 
widows should be maintained and the 
marriage expenses of the sisters and of the 
unmarried brother should be charged on the 
family property. The daughters got no 
ehare. There were two widows of whom 
one Hanifa was mother of all the children 
while Zuleiaba was the stepmother: Hanifa 
was (o get Rb. 100 for maintenance of 
herself and her daughters and Zuleikba 
Rs. 50. This is evidenced by the documents 
Gxeouted on the 27tb ^pril 1902 (Exhibits 
lOA and lOB), Zuleikha objected and 
sued for her share under Muhammadan Law. 
The sons also sned her apparently for a 
hopse in her occupation and its contents 


including Rs, 16,000 in cash, oontending 
they were entitled under Hindu Law. An. 
arbitrator’s award gave to Zuleikba the house 
valued at Rs. 11,000 for residence for life 
(with remainder to the stepsons) together 
with all the contents in lieu of maintenance. 
The arbitrator says he had Hindu Law 
in mind in making his award. The value 
of the instance for the present case is that 
it shows the sons took the property and 
the daughters got no share. The learned 
Judge rejects the instance because Zuleikha’s 
claim, which was compromised, was based 
on Muhammadan Law. This does not affect 
the instance as regards the other widow 
Hanifa and her daughters. 

Instance No. 5, Haji Kassum Tar Mahomed, 
(one of the leaders who declared for 
Hindu Law in 1897) which the learned 
Judge accepted as establiebed, is one which 
shows a partition deed (Exhibit 5A) between 
four brothers and the sons of their deceased 
brother of a business in Bombay and 
of properties at Porebunder and Natal on 
the footing of Hindu custom. There were 
two daughters of Kassum who got no share 
from their brothers, yet their husbands 
aiteeted the partition deed. It is a case 
where Memons trading in Bombay retained 
property and connections with Porebunder 
and acted according to Hindu custom. 

Instance No. 6, Cassum Haji Abu, is rejected 
by the lower Court. It should be considered 
with those of MotiHaji Abu, instance No. 
10, and of Haji Abu Jiva, the father of 
these men. 

Haji Abu had three sons, Moti, Sullemau and 
Caesum.and two daughters, Hurbaiand Hawa- 
bai, by bis firet wife who died in Porebunder. 
He married again a Memon of Bantwa and 
having separated from the sons of bis first 
wife went and settled in Bombay where he 
acquired a bouse. He had a family of 
sons by his second wife aleo who were born, 
married and resided in Bombay. Ho died 
in Bombay in 1893. His surviving daughter 
by his first wife was paid Rs, 9^5 in 
April 1893 by her step-brothers in Bombay 
in consideration of the transfer to them of 
her right, title and interest in her father's 
estate, see Exhibit A 1, This was a Bombay 
transaction arranged for Hawabai by a 
Bombay Solicitor, Mr. K. D. Shroff, and 
in the release the deceased Haji Abu is 
described as of Bombay. One of Rawabai'B 
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three stepbrothers, Essa Haji Aba, died in 
Bombay in 1909 and in an administration 
Bait in the High Court 61ed by bis fall 
brother Tar Mahomed Haji Abu the estate 
of Essa was divided between Essa’s widow 
and his posthumous son aooording to Muhaxn* 
madan Law (see Exhibit A36). Thus in the 
ease of settlers in Bombay Muhammadan 
Law was applied. It was otherwise, however, 
with the ohildren of Haji Abu’s Hrst mar- 
riage who remained in Porebunder. Kassum 
Haji Abu died at Porebunder in 1910 leaving 
seven sons and the grandson of a predeoeased 
son, Ismail. In 1915 (see Exhibit A) Ismail’s 
son and his mother passed a release to 
Kassum’s surviving sons ard beoame separated 
from what is styled the joint family receiving 
Be. 4,000 in raspeot of ‘Whatever right 
Jnaub Ismail the releasor might have in 
getting the releasees’ joint property or 
Easeum Abu’s property divided and with 
regard to whatever right the (releasor’s) 
mother Hawabai might have against the 
releasee’s property or against Kassum Abu’s 
property.” Ismail had been acting as 
Moonim in Bombay of Kassum Abu. 
The release mentions that Kassum Abu’s 
daughter was to be married as well as 

three unmarried sons and the calculation 

/ 

of Joosub’s share was arrived at on that 
basis after the accounts of Kassum’s estate 
had been shown to Ismail’s father-in law. 

Moti Haji Abu left four sons and three 
daughters. The father-in-law of one of 
Moti’s sons says Moti’s property was 
inherited by his sons to the exclusion of 
his daughters. 

I do not thinli these instances were rightly 
rejected by the lower Court. The release, 
Exhibit A, is said to be too recent since 
the present suit had already been started. I 
am not able to agree with the apparent sug- 
gestion that the release had any connection 
with the parties to this suit, nor with 
the learned Judge’s opinion that the 
statement of the witness Com. 2 oonoerning 
his own son-in-law should be disbelieved 
because at different times he bad given self- 
contradictory evidence on a wholly different 
matter and biassed evidence regarding 

Pawabai’s release (Exhibit Al). 

Inatanoe No. 7, Beg Mahomed Tar Maho- 
ihed, is held established by the lower 
Court. Beg Mahomed was a resident of 
porebunder and traded first in Africa and 


afterwards in Bombay in partnership with Aba 
Jiva with whose estate this suit is concerned. 
Beg Mahomed left two daughters and a 
grandson, son of his predeceased son Mooaa. 
The grandson inherited the property to the 
exclusion of the daughters and his sister the 
daughter of Moosa also got no share. 

Instance No. 8, Beg Mahomed Hasann, 
is also held established by the lower Court, 
His wife was sister of Jiwa Haji Abu’s 
father. He left a son and three daughters 
and two bouses in Porebunder, tbe son 
inherited and the daughters got no share. 

Instance No. 9 is Kbanu Hassam, one 
of tbe leaders who declared for Hindu 
Law before tbe* Adminidiatraior in 1897. 
This instance is rejected by the lower 
Court as tbe evidence is unsatisfactory. 

I agree that it is of no value. 

Instance No. 11, Haji Beg Mahomed 
Haji Jiwa, was one of tbe leaders who 
appeared before the Administrator in 1897 
and declared for Hindu Law. He left three 
sons and two daughters and the son of a 
predeceased son. He had a shop at Bombay 
and his family lived at Porebunder. Tbe 
Bombay shop was subsequently closed. Tbe 
SODS and the grandson inherited tbe 
property and tbe daughters got no share. 
The lower Court bolds this instance estab- 
lished : in this oonolusiou I agree. 

Instances Nos. 16 and 17, Haji Alii Jana 
and Haji Joosnb Janu, were brothers, resi- 
dents of Porebunder, who both had property 
in Africa also. Their sons inherited to the 
exclusion of their daughters. I agree with 
the lower Court that these instances are 

established. 

Instances Nos. 18 aud 19 are Haji Umar 
Habib and Haji SikoDr Habib, brothers 
of witness Com. 2, Haji Dada Habib. He 
says that after tbeir deaths his brothers’ 
sons were joint and the females (widows 
in Haji Umar’s case) and (daughters in 
Haji Sakoor’s) got no share. Tbe learned 
Judge here — and I think rightly — accepts 
the evidence of Haji Dada as establishing 
these instances. 

Instances Nos. 21, 22 and 23 are the father, 
paternal graiuifather and maternal grand- 
father of Haji Kassum Ahmed, Com. 
Witney’S No.l. to his di^truat of this 

witne :39 I’ao i--^nri.ed Judge rejects the 
insiaf'cu, 'i was, however, no cross ex- 
aminatioh. I'i.roover, Haji Oassuiu was ^ 
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man of some property siuoe he attached 
the property of the plaintiff’s hnsband for 
a debt of Rs. 6,000 (see the jadgment, 
Exhibit. 29). I donbt if there is snffioient 
reason for rejeoting these inetanoes. This is 
a oonvenient place to consider whether 
Haji Cafsum should be considered as a 
false witness unless corroborated. He is, 
as a matter of fact, corroborated as regards 
all the instances he speaks to, except 
instances Nos. 21, 22 and 23 in his own 
family. The charge aginet him is that 
he is a bought witness and told a false 
story to conceal the fact. He was the 
person employed by the 1st defendant to 
collect evidence as to custom at Pore- 
bunder and rot unnaturally received remu- 
neration for his labours. Equally naturally 
having regard to the inveterate practice 
of such witnesses in India he was unwilling 
to tell the truth as to his remuneration. 
He appears to have worked bard for the 
Ist defendant. I am not prepared to hold 
that because he told a false story as to 
his remuneration he is in other respects 

a false witness. I would accept these 
instances. 

Instance No, 25, Haji Abba Hassuro, is a 
vety well established case of a partition in 
1890 (see Exhibit 3A) of the property in 
Porebunder and Africa of Haji Abba accord- 
ing to Hindu Law, The eons divided the 
property in equal shares providing for 
their mother but their sisters got no 
share. The lower Court with good reason 
holds this established. 

Instance No. 26 is Haji Adam Sale 
Mahomed, who died about 186*1 leaving 
Rs. 5,000 to 7,000. Hia son says that 
after he and hie brother bad made money 
in Africa about ten years later they gave 
Rs. 700 or 800 each to tbeir sisters. As 
this would be about the amount of the 
daughter’s share under Muhammadan Law, 

I agree with the learned Judge that the 
instance is too doubtful to be relied on. 

Instance No, 32 Haji Dada, is one in which 
6ve sons got the property, which consisted 
of a house and a few thousand rupees, 
in Porebunder to the exclusion of the 
daughters. The learned Judge has, I think, 
rightly held this instance established. 

Instance No. 36, Haji Ayub Hassum, is ac- 
cepted by the lower Court on very clear evi- 
d^U99. 


[iQid 

Instanoe No. 37, YalH Mahomed Ehamissa.' 

The brother of the ioBtasoe deposes to' 
litigation in the Supreme Court at Pretoria, 
in which he lield a power-of-attorney for' 
Yalli Mahomed’s adult sons who contested' 
the right of tbeir sister to share. The wit- 
ness says the Court decided against the sis- 
ter but the decree is not produced. The 
proof is, therefore, defective. On this ground* 
it must be rejected as it was rejected by the 
lower Court. 

Instance Nos. 38 and 39 are accepted by the 
learned Jndge while instanoe No, 40 is rejected. 
The learned Jndge rejects No. 40 as itisdeposed 
to only by Com. witness No. 19, who wonldnot 
admit having joinsd in valuing the estate of 
Sale Mahomed in Bombay for the purpose 
of assessing the widow’s one-eigbtb share. I 
donbt if this is a good ground for rejecting 
the witness’ evidence as regards bis own 
family, particularly as he was not cross- 
examined as to this part of his evidence. 
The evidence as to each is that the daughters 
got no share. In none of them is the proper- 
ty which the sons got indicated. It seems 
to me that either all sbonld be rejeoted on 
the ground that there is not sufficient evi- 
dence of the property or all sbonld be ac- 
cepted. If accepted the number of the defend- 
ant’s instance, is increased; if rejected the 
case for tbe application of Muhammadan 
Law is in no way strengthened. 

1 think all should be rejeoted as the ex- 
istence of property is not clearly estab- 
lished. 

Instances Nos. 44 and 45 are also instances 
of exclusion of daughters. Tbe learned Judge, 

I think, rightly accepts them as estab- 
lished. 

I now come to the evidence in support of 
the plaintiff’s case. 

Plaintiff’s instanoe No. 1, Ebrahim Noor 
Mahomed Daina, was a case of an arbitration 
in Bombay in which the witness says a widow 
and daughter.s claimed according to Mubam- 
madan, while tbe sons claimed according to 
Hindu, Law. He cannot say if the widow 
got nothing by tbe award, the married 
daughter certainly got nothing. The witness 
merely speaks from his recollection as a 
clerk to whom the award was dictated. This 
instance must be rejeoted. 

Plaintiff’s witnesses Nos. 2, 2 A and 5 will 
be refeired to later. 
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p]aintifi*s instasae No« 3, Mahomed Jumma 
Cbsya. 

Joosub Haji ValH RpeakiDS from hear* 
say says the instaDoe. who was onoe bis 
servant, died leaving female relatione only 
and biB property at Raoavav was distribated 
aooording to Muhammadan Law. The other 
witness Haji Moosa Haji Oosman tells an 
entirely different story and says there were 
SODS cf the deceased who traded and died 
in Bombay and left property in Bombay. 
He says the sons separated from their father 
in his lifetime and does not know if he left 
any property in Porehander. 

It is clearly a Bombay case bnt not so 
elearly a case in which Muhammadan Law was 
applied and is of no valne as evidence of the 
OQStom followed in Porehander. It is re- 
jected by the lower Court. 

Plaintiff’s instance No. 4, Mahomed Joosub 
Patel, is spoken to by a witness who has 
no personal knowledge of it. According to 
his account there was no son to compete 
with the daughters. It is rightly rejected 
by the lower Court. 

Plaintiff’s inetanoe No. 6, Sulleman Haji 
Adam. 

This is a Bombay case and, therefore, right- 
ly rejected. 

The same must be said of plaintiff’s in- 
stance No. 7, Ayoob Noor Mahomed, and No. 
8, Haji Ahmed Pir Mahomed. 

Plaintiff’s instance No. 10, Hasbam Haji 
Hassum, is the case of one who was des- 
cribed in his widow’s application in 1904, 
for Letters of Administration U2, as of 
Bombay. Two years after ihe grant of 
letters the Bombay estate was divided ac- 
cording to Muhammadan Law between the 
widow and the heirs of the son and daught- 
er who survived their father. The docu- 
ment evidencing this division mentions 
two houses in Porebunder which were not 
included in the set tlement, but the witness 
Haji Cassum Ahmed said be was about to 
distribute the sale proceeds of these houses 
according to Mahammadan Law. The deceased 
IS said to have visited Porebunder from 
time to time till his death. There is, there- 
fore, a similarity between the circumstances 
of the deceased and Hiji Abu, though 
there is no clear evidence that Hassam in- 
tended to retire to Porebunder. No objec- 
tion was raised to the estate being treated 
BB that of a Bombay Momon governed by 


Muhammadan Law. It was indeed to' the in- 
terest of the deceased’s male collaterals that 
it shonid be so treated. 

Plaintiff’s instance No. 11, Mahomed Adam, 
is one of Memoos who came originally from 
Bhavnagar settling permanently in Bombay 
and having no property in Bhavnagar. It 
is, therefore, of no assistance. 

Plaintiff’s ‘instances Nos. 12, 14, 15, 17, 
18, 19 and 21 are all oases of Bombay 
Memons who had no property elsewhere. 

Plaintiff’s instance No. 20 is one of a 
Memon settled in Madura. The only 
witness is not very clear in his aooonnt 
of what happened to the estate of the 
deceased which was entirely in the Madras 
Presidency. It is of no valne for either 
side. 

Plaintiff’s instance No. 1 3 was a case of two 
Memon brothers from Kntiana who settled 
in Bombay and acquired a small property 
there. On their deaths the widow of one 
bought out the widow of the other Oee 
Exhibit A16), and the sister got nothing. 
The same result would have followed under 
Hindu Law. 

There are three instances deposed to for the 
plaintiff which the learned Judge has consi- 
dered were established as being oases of 
Muhammadan succession amongst Halai 
Memons domiciled in Porebunder. 

(1) Saleh Mahomed Haji Vali. 

He came to Bombay from Ranavav in 
Porebunder State with bis father and 
brothers thirty five years ago. He seems 
to have carried on business in Bombay 
and South Africa and died at Kaoavav 
in November 1910 leaving properties in 
Porebunder, Ranavav, Bombay and South 
Africa. He left him surviving a widow, 
Zuleikabai, a daughter, three brothers, 
Abdulla, Karim and Yusuf, and three 
sisters. His estate remained in the posses- 
sion of Karim. Until 1915, the widow 
was maintained by Yusuf. In that year 
one Jusub Tyab, witness Com. A for the 
plaintiff, wrote a letter to Yusuf Haji 
Vali. Aooording to the writer, as no 
maintenance had beers received for three 
or four moiitiis he ackcd Yusuf not to 
stop the maiiiteiiiiTjoe. Yusuf asked him to 
come to li Miibiiy, iJe went and asked 
.Yusuf to i'uy up the maitjtenance account, 
Yusuf said he was unwilling to pay it any 
longer and wanted to settle. On the other 
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liand Yosaf says that Joosnb Tyab asked 
by letter for Zoleikabai’s share aoeording 
to MabammadaD Law. However that maybe, 
Saleh Mahomed’s estate was valaed by 
five persons and Ynsaf pnrohased the widow’s 
share for Rs. 5, 567>4*11, which she received 
partly by retaining ornaments belonging to 
the estate and partly in cash. See Exhibit 
0 which was signed by Ynsnf Tyabas her 
constituted attorney on the 5th July 1915. 
Prior to that, on the 12th Jane 1912, the 
three brothers and three sisters of Saleh 
Mahomed had exeooted at Eanavav a 
curious document (Exhibit Q), whereby they 
declared that they relinquished their shares 
in the estate of the deceased according to 
Muhammadan Law on condition that 
their shares should be nsed for any 
charitable or religious purpose or purposes 
which Abdulla might select, provided the 
money was spent in India. The estate 
seems to be still in the hands of Karim 
and nothing was done to give effect to 
Exhibit except that, if Yusuf is to be 
believed, a payment of Rs. 200 has been 
made in charity. It seems to me that 
whether Saleh Mahomed may be said tohave 
retained bis Porebunder domicile or not, his 
estate came into the hands of his brothers 
who had become Bombay Memons and were, 
therefore, permeated with the ideas of Bombay 
Memons. 

(2) Sulleman Haesan Kali. 


He died about 1900 leaving a widow, a 
father, a sister and a maternal uncle. Yusuf 
Haji Vali, a nephew of the widow, said 
that Sulleman bad a business in Bombay 


but kept up his connection with Ranavav. 
The widow got a share according to 
Muhammadan Law. Her constituted attorney, 
Tar Mahomed Abba Sheriff, signed Exhibit 
A17, together with the father of Sulleman 
and the maternal giandfather who was 
stated to be the executor of Sulleman’s 
Will, That document was a release in 
favour of the partners of the deceased of 
his share in the business for Rs. 3,205-2.5, 
Out of this sum the father got Rs. 1,600 
and the widow Rs. bOO. Though Yusuf 
says the deceased left property at Ranavav 
this is contradicted by Tar Mahomed. It 
may he taken, therefore, that Sulleman 
carried on business in Bombay in partnership. 
His share in that business was the only 
property left by him. He seems to have 


left a Will which has not been produced, 
but bis executor was a party to Exhibit) 
A17 and must have taken a part in the 
dietribution of the money received from the 
partners of the deceased. How that money ; 
was distributed is by no msans clear. 12 : 
the father got Rs. 1,600 and the widow 
Rs. 800, that would not be a distribution ac- 
cording to Muhammadan Law. In any event the 
distribution took place in Bombay and it is 
not certain that Sulleman remained a Pore- 
bunder man. 

(3) Oosman Hamid. 

This instance is deposed to by Haji 
Cassum Haji Ahmed who said: Oosman 
Hamid was a Porebunder man and came 
to Bombay for a short time. He left 
immoveable property at Porebunder. He 
died in 1887 leaving a widow Yemnabai, 
two sons, Cassum and Hasham, and a 
daughter Safoorabai. Oosman’e estate was 
administered privately by his heirs. A release 
was passed in favour of my eon-in-law 
Hasham by his other heirs. It is dated 
24bh Deoamber J£89. Oosman dealt in 
Porebunder stone and so far as I know 
exclusively. He sent stone from Porebunder 
for sale in Bombay. His place of business 
was in Porebunder. ” 

The release (Exhibit U). on which so 
much reliance has been placed by the 
plaintiff, puts a very different aspect on 
this story. In the first place it recites 
that Oosman Hamid died in 1877. The 
witness, who gave his age as forty-nine, could 
only then have been a boy of ten. It 
farther recites that Oosman left moveable 
and immoveable property in Bombay and 
at Porebunder; that on his death Cassum 
took charge of it as eldest male member of 
the family and continued to carry on the 
business of tailoring for and on behalf of 
the parties interested therein until he died 
in 1888 ; and that Letters of Administration 
to the estate of Cassum were granted to 
his brother Hasham. Therefore, it is clear 
that some time before 1877 Oosman came 
to Bombay and started a tailoring business. 
He may before that have had a stone 
bnsinsss in Porebunder, but if he had, the 
witness could scarcely have had any personal 
knowledge of it. He could have known 
nothing more about Oosman Hamid beyond 
what he heard owing to his daughter having 

married Hasham, Thp release then reciter 
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that Yemsabai and Safoorabai and another 
Temnabai, the widow of Cassam, bad agreed 
to receive oertaio sams fixed and asoertain* 
ed as their shares in fnll satisfaotion of their 
claim and demand in the property men* 
tioned in the sohednle as the heirs of 
Oosman Hamid and Cassnm Oosman, and in 
consideration of the said same the said 
parties released Haeham from all claims 
against the tailoring basiness and the pro- 
perty mentioned in the sohednle, which 
inolnded two houses at Porebander valaed 
at Rs. 3,000. Now the witness was a 
Bombay Memon and even if Oosman died 
a Porebnnder Memon, which is not certain, 
his sons became Bombay Memons. Exhibit 
U was drawn np and exeooted in Bombay 
as a release to the administrator nnder 
letters granted in Bombay to the estate 
of Cassnm. It is trne that there were two 
houses at Porebnnder belonging to that 
estate, bat there is nothing nnasnal in Bom- 
bay Memons owing property in Katbiawad. 
It is diffionlt, therefore, to see how this can 
be considered as an instance of the estate 
of a Porebunber Memon being divided 
according to Muhammadan Law. Oosman’s 
estate was never really administered ; it 
was only after the death of Cassnm that 
the family property with its accretions since 
the death of Oosman was divided by 
Hasbam, a Bombay Memon. 

On a consideration of all the oases above 
mentioned, the evidence seems to me to be 
all one way. Twenty*five cases are proved 
which indicate that Hindn Law was applied 
and not Muhammadan Law, and there is 
no clear case of the application of Mnbam- 
madan Law among Memons settled at 
Porehunder. It is natnral that there should 
be frequent proof of such oases occurring 
in recent years and but few witnesses as 
to oases more than twenty years old, but 
there is evidence of a case dating from 
1884.. 

The suggestion of the learned Judge that 
the bulk of the oases took place after 
1897, perhaps in consequence of the action 
of the leaders in that year, does not explain 
that action and does not explain away the 
fact that in a suit of 1892 in which final 
judgment was given in 1896, the leaders 
of both branches of the Memon community 
in Porebander gave evidence that sons ex- 
gluded daughters (see Exhibit 8). The 


learned Judge trying that case remarked 
that from fifteen instances given by the 
witnesses it seemed clear that the Memons 
of Porebnnder did not follow the Muham- 
madan Law of succession. 

In this state of the evidence we are, 1 
think, justified in bolding that the conditions 
of a valid custom have been established. 
The custom is certain in its operation ex- 
cluding daughters in favour of sons. It is 
invariable, inasmuch as no case of variation 
in Porehunder has been proved. Jt is 
anoient, because it is the custom which 
must certainly have prevailed in the com- 
munity before the conversion to Islam, for 
Muhammadans do not discard when once 
adopted, though they do not always on 
conversion adopt, the rule of the Koran 
relating to succession. 

The suit as filed relates to property in 
Bombay alone and the deceased Haji Abu 
died in Bombay intestate. But be was 
a Porebander man. Neither oircumstanoe 
implies severance from Porebander. The 
evidence is strong that the deceased bad 
retired to Porehunder, where be Lad a 
house, with the intention of ending his 
days there and he only came to Bombay 
to consult a doctor daring his lacb illness. 
Since then there was no severance from 
Porehunder, the customary law of Pore- 
bander Memons must govern the distribu- 
tion of the estate. 

We do not think it is open to us in our view 
of the evidence to follow the course taken by 
the lower Court and hold that the defendant 
has not made out the custom alleged. Nor 
can we hold that custom has established a 
loci peculiar to Bombay property, namely, 
the Muhammadan Law, and another lex loci 
peculiar to Porebander property, namely, the 
Hindu Law. There is uo principle recognised 
by the law administered in this country 
upon which a Hindu’s or Muhammadan’s 
possessions may be distributed partly by one 
law and partly by atjother according to 
the locality of the posHession, They must 
all fall under eitlier the law cf the 

religion or tlie customary law of the 
oommuniti'. There is no lex loci for the 
purpose of distribution. If it were possible 
on the evidence to infer an election by 

ihe decc-'a^evi — a severance of his oormectijn 

witli tho Hindu ivatbiawai environment 
and a permunont settling in Bombay whore 
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non-Cntohi Memons have long adopted the 
Mahammadan Law for distribation, the 
analogy of the law of domicile oonld be 
applied as in the Mombassa case of Ahdurahim 
Haji Ismail Mithu v. Halimabat (3). It 
would not be the law of domicile, for 
permanent residence in Bombay does not 
necessarily import the Muhammadan Law of 
Buooession for one whose ancestors were 
converted from Hindnism. Severance from 
the domicile of origin and permanent 
reeidenoe in Bombay wonld, in the case 
of persons falling within the purview of 
the Indian Succession Act, effect change 
of domicile and with it a change of law, 
e. {/., from French to Anglo-Indian or 
Portnguese to Anglo-Indian, but it would 
not change the law of succession for Hindus 
or Muhammadans. 

Therefore, since we are of opinion that 
the deceased died as he was born a Pore- 
bunder Memon, we must bold that accord- 
ing to the custom established by the 
evidence his son succeeds to all his property, 
his daughters are not entitled to share in 
his estate and his widow is entitled only 
to maintenance. We set aside the decree 
of the lower Court and dismiss the suit. 
The plaintiil must pay the costs of the 
let defendant throughout. 

The order as to costs is that the plaint- 
iff must pay the costs of the Ist defend- 
ant throughout including costs reserved, 
except that the defendant No. 1 must pay 
his own and the plaintiff’s costs mentioned 
in the supplementary judgment as to costs 
of the iSlh December in the Court below. 

Respondent No. 4 to have her costs out 
of the estate. 

The decree as to 1st defendant paying 
the costs of the 2nd defendant stands. 

Costs of respondents Nos. 2 and 3 to be 
borne by their guardian ad litem^ the plaint- 
iff's husband. 

Ths Receiver to hand over possession to 
the Ist defendant of all the property in bis 
charge. 

The oo’ts of the Ist defendant will 
include the costs occasioned by tbe appoint- 
ment of the Receiver. 

Macleoi), J. — One Haji Abo Haji Habib, 
a llalai Memon, died intestate at Bombay 
on or ahniit the 1st December 1 914 leaving 
a son, Mahomed, a widow, Dibibai, and 
two daughters, Kbatubai and Ayshabai, 


as his heirs according to Muhammadan' Law. 
Ayshabai died after her father leaving as 
her heirs her husband, Mahomed Haji 
Sakoor, aud a daughter, Hawabai. Khatabai 
married one Abu Haji Sulleiman. On the 
3rd September 1915 she wrote through her 
solicitors to her brother Mahomed stating 
that their father left considerable property 
in Bombay, moveable and immoveable, and' 
oalling upon him to render an account and^ 
band over to her her share in the estate 
left by the deceased. 

On the 7th September Mahomed’s soli- 
citors replied that as tbe parties came from 
Porebunder, according to tbe law applicable 
to them a married daughter was not entitled 
to any share in the estate of her deceased 
father. 

On the 17th Sepfember they wrote 
further that the parties were governed by 
tbe rule of Hindu Law. Thereupon Kbatn- 
bai filed this suit against her brother, 
Mahomed, her mother, Bibibai, and the heirs 
of Ayshabai, praying inter alia that tbe 
plaintiff was one of the heirs of her father 
Haji Abu and as such entitled to a 7/32Dd 
share in the estate left by him. 

Tbe Ist defendant in his written state- 
ment contended that the parties were 
governed by tbe Hindu Law of inheritance 
and succession, on tbe ground that such 
Hindu Law was retained by Halai Memons 
of Porebunder and Kathiawar generally 
when they were originally converted to 
Muhammadanism or that such law was theirs 
by custom which bad been followed by 
them from time i'nrn0a3O^«^.l, that though 
the deceased had come to Bombay and car- 
ried on business there for many years, he 
continued to be a Porebunder man and his 
family liad always been governed by the 
custom of inheritance and succession which 
prevailed at Porebunder amongst Halai 
Memons, lastly that the custom of Halai 
Memons in Kathiawar that they were g>- 
verned by the Hindu Law of inheritance 
and succession had been frequently judicially 
determined in the Courts of Kathiawar. The 
widow Bibibai supported the let defendant' 
whilethe Hrd and 4th defendants were content 
to abide by the decision of the Court, 

The suit came on for hearing before 
Marten, J., and after a very lengthy trial 
the learned Judge decided that the 
deceased Haji Abu belonged at all mate- 
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rial timea to a family of Halai Memona 
who were settled in Porebander, that Halai 
Memons so settled in Porebander did not 
as regards inberitanoe and saooeasion retain 
Hindu Law at the time oi their conversion 
to Islam nor had they by immemorial 
custom adopted Hinda Law« and that tbe 
deceased at tbe date of his death was 
governed by Mahammadan Law as regards 
tbe inheritance and succession to his 
properties, moveable and immoveable, in 
Bombay and outside Bombay. That, there- 
fore, the plaintiff was entitled to a 7/32cd 
share in his estate. 

From that decision tbe Ist defendant 
has appealed. Tbe origin of the Halai 
Memons is by no means clear. Tbe 
word ‘Memon’ is derived from tbe word 
Muamin, i. e., believer, and has been 
applied to a particnlar class of converts 
from Hinduism to Islam. The Bombay 
Gazetteer states that tbe Memons in Kathia- 
war were of two divisions: Cutohi Memons, 
who were supposed to be tbe descendants 
of converted Lohanas and 1o have come 
originally from Sind, and Halai Memons, 
the descendants of converted Kaohbias. 

. Kachhias are husbandmen and it is not 
elear whether it was intended to be 
implied that the Halai Memons were converted 
inhabitants of Kathiawar or were immigrants 
from some other country after conversion. 
It certainly appears from the evidence of 
several of the Porebunder witnesses in this 
case that tbe tradition is that the Halai 
Memons came over to Kathiawar from Cutoh 
and were called Halai Memons, as dis> 
tinguisbed from Gutchi Memons, from Halar, 
tbe name of tbe Prant in which they 
settled. They do not intermarry with tbe 
Cutobi Memons and this points to their 
having belonged originally to a different 
Hindu caste, though in Porebunder tbe 
tradition appears 1o be that they were 
also Lohanas. If then they were husbandmen 
in bind, they would naturally have preferred 
to pass through Catch and settle in Halar 
which was more adapted to agrioulture. 
It is also more probable that they were 
converted at or about tbe same time as tbe 
Lohanas in Sind rather than that there 
was a conversion of tbe indigenous popula* 
tion in Halar. From Halar the Halais 
spread over Kathiawar and whatever their 
original occupation may have been, it seems 


that they are now mostly occupied in trade. 
Thus they come to Bombay. In the Khojahs and 
Mernons* C 2 se[fftrbaev, Sonabae (5)] the defend- 
ant, a Cutobi Memon, said that tbe Halais came 
to Bombay one hundred and 6fty years ago, 
bat however that may be, it is now undis- 
puted that Halai Memons who have settled 
in Bombay and are called Bombay Memons 
consider themselves governed by the Muham- 
madan Liw of inheritance and succession and 
no attempt has ever been made, as far as X 
know, to establish that they are governed 
by tbe Hindu Law. Bat as regards the 
Cutohi Memons, ever since Sir Erskine Per- 
ry’s decision, which has been followed in 
numerous oases in this Court, it has bsen 
taken as settled that they retained after 
tbeir conversion the Hindn Liwof inberitanoe 
and succession. Tbeir Lordships of the Privy 
Council have put the question beyond dis- 
pute by their remarks in Abdurahim Haji 
Ismail Michu v. Halimabai (3). 

If then the Halai Memona originally im- 
migrated into Catch and decided instead of 
settling down there with the Lobana Memons 
to pass on to a country more snitod to agri- 
culinrists, and if it be taken for granted 
that the Lohana Memons retained their 
Hindu Law of inheritance and sacoesaioo, 
there is nothing improbable in the Kaohhia 
Memons having done likewise. 

Tbe first question to be decided is whether 
Haji Abu at tbe time of his death was a 
Porebunder or a Bombay Memon for, if ha 
was a Bombay Halai Memon, the question 
what law governs Halais in Porebunder be- 
comes immaterial. Haji Abu was born in 
Porebunder of a Porebunder family. His 
father had a cutlery shop there. Haji Abu 
himself went to Durban for 6ve years and 
a few months. After his return to Pore- 
bunder his father died. Thereafter he conti- 
nued his father’s business for a short time, 
when he sold it and came to Bombay at 
the age of twenty- five or twenty-six. For 
two or three years he was in service and 
then opened a shop in partner.ship with two 
others. That must have been about 1882 A, 
D. Until 1899, when Haji Abu spen^ over 
Rs. 20,000 on a house at Porebunder, it does 
not appear that he had any family resi- 
denoe there of his own. No doubt he often 
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used to visit Porebonderf marriages and 
other oeretnonies would be performed there, 
and the women of the family would go there 
for their oonBnements, but that might very 
well be the custom with many Memons who 
considered themselves as settled in Bombay, 
and if Haji Abu had died before 1899 there 
would have been considerable diflSoulty in 
establishing that he was anything else but 
a Bombay Memon, nor is it likely that 
any such attempt would have been made. 
But whether before 1899 he considered 
himself a Porebunder or a Bombay Memon, 
there is a considerable body of evidence 
as regards what happened after 1899 to 
show that he retained, or reverted to if 
he had ever lost, his Porebunder environ- 
ment. He spent what must be treated as a 
fairly large sum in building a house there, 
he lived there a considerable part of the 
year and was a leader of the Jamat. In 
1910 the rents of the 4th and 5th floors 
of his Bombay house, where he used to 
reside, were debited in the books to 
hi8 son. and this undisputed fact certainly 
supports the first defendant’s story that 
his father said to him then: “Do whatever 
business you want to, I want to go to 
my native country,” and again, “I am 
now going to Porebunder. If I die there 
bury me near the graves of my mother 
and my father’s mother.” And that 
thereafter his father only came to Bombay 
at his son’s request when businesB was 
pressing. There is also the evidence that 
the deceased was anxious that his dangh- 
teis should marry Porebunder men and 
refused two offers from Bombay Memons 
for Ayshabai’s second marriage, accepting 
finally a Porebunder man. The witness, 
Kxhibit Com. 21, deposed that he had 
had a talk with the deceased abont these 
offers when deceased told him that he 
belonged to Porebunder and liked Porebunder 
customs of inheritance and, therefore, dis- 
approved forming ooniieotions with Bombay 
men, as there was a difference of customs 
in Bombay. The witness does not seem to 
have been cross-examined abcut this state- 
ment and the probability of its truth is 
supported by undisputed fiots. Then the 
deceased was taken ill at Porebunder and 
only came to Bombay because bis son wrote 
to him that he would get better medical 
advice in Bombay. 


Such being the evidence it would, in my 
opinion, be impossible to say . that Hajt 
Abu had so completely detached himself 
from his Porebunder environment as to be- 
come a Bombay Memon. It is not, strictly 
speaking, a question of domicile, sinoe a 
Hindu or Muhammadan who renounces his 
domicile of origin does not thereby subject 
himself to the law of bis domicile of 
choice. And in this connection it may be 
noted that it may be inferred from the 
Privy Council judgment in the Mombassa 
case (3) above referred to that their Lordships 
would consider the case of a Memon mi* 
grating from Cutoh to some other part of 
India as different from that of a Memon 
settling in another country outside India, 
much stronger evidence being required in 
the former case to establish a change of 
personal law. 

As Haji Abu died a Porebunder man, bis 
estate in Bombay must be distributed accord- 
ing to the personal law which governs Pore- 
bunder Halai Memons. If be bad been a Cutohi 
Memon, it would have been at once presnm* 
ed that this was Hindu Law and theonua 
of proving the contrary would lie on the 
plaintiff. I do not see myself why a 
presumption which has been so easily 
arrived at with regard to Cutohi Memons 
in Cutoh should not also be applied to 
Halai Memons in Porebunder. It is true 
that Porebander is a few miles outside 
the limits of the Halar Prant but that 
does not, in my opinion, affect the issue. 
However, the burden of proof has been 
thrown on the let defendant and be has 
sought to prove hii case (1) by showing 
that the decisions of the Porebunder Courts 
establish that Halai Memons in Porebunder 
are governed by the Hindu Law in matters 
of inheritance and snocession, (2) by prov- 
ing that there is a custom among Halai 
Memons of Porebunder that in matters of 
inheritance and succession Hindu Law is 
applicable. 

As regards the drst point we have to 
find whether there is any law in Pore- 
bonder (which for the purpose of this 
case may be considered as a foreign count- 
ry) governing the succession to estates of 
Halai Memons, and, if there is, what that 
law is. 

This is a question of fact and must bs' 
proved by evidence. There is no Statute 


INDIAN OASES, 


527 


Vol. Dl] 

UABOUID HiJKI ABU V. EHATUBAI. 

Xjaw bat it ie argaed by the let defendant 
that the evidenoe of experts based on their 
opinioDi and the deoisions of the Porebnnder 
Courts, prove what the law is. If the 
Porobander Courts have decided that a 
particular oustom exists, then there is a 
rule of decision and with all due respect 
to the learned Judge it is not open to ns 
to question whether the Porehunder Courts 
vrere right or wrong, for then our conoln* 
sion would he, not what the law of Pore- 
bunder is, but what w think it ought to 
be. I should have been content myself to 
decide the point on the evidenoe given by 
Varajlal Hanchhodji, a Pleader who has 
been practising in the Porebunder Courts 
for seventeen years. He was a witness for 
the plaintiff and was called to contradict evi- 
denoe given by the witness, Exhibit Com. 2, 
regarding the distribution of the property 
of one Ibrahim Nur Mahomed. In cross- 
examination he said: In Porebunder there 

is a conflict of deoisions but the latest is 
that Hindu Law governs Halai Memons. 
That is the decision of the flnal Court of 
Appeal there — the Huzur Court.** The only 
expert called by the first defendant was 
Narbheshankar Jivanram, who was in the 
judicial service in the Porebunder State 
from 1891 until he retired in 1913. He 
said that in three suits decided by him 
in 1896 the custom that the Hindu Law 
of inheritance and succession applied to the 
Memons of Porebunder was held proved. 
After those deoisions until he retired it was 
taken for granted by all the Courts of 
Porebunder that the Memons of Porebunder 
were governed by the Hindu Law of 
in'heritance and succession. That statement 
was not entirely accurate, as in a case 
decided in 1900 by the Sar Nyayadhish 
it was held that Muhammadan Law applied. 
The deoisions of the Porebunder Courts are 
not reported but a large number of judg- 
ments on this question have been put in 
as Exhibits. In Appeal No. b of 19C3-1901', 
decided by the Huzur Court in August 
1909 (Exhibit 10 A), the main question in 
dispute was the validity of the Will of 
a Porebunder Meraon who died leaving 
property in Mozambique and Porebunder. 
It was conceded in argument and found 
by the Court that the Porebunder Memons 
followed Hindu Law as regards inheritance 
and Bucoessiou. This decision wau followed 


by the Huzur Court in Civil Appeal No. 16 
of 1911-1912, which was an appeal in the 
proceedings for the execution of the decree 
obtained by one Zulekhabai in Appeal No. 8 
of lg08-09. The judgment (Exhibit lOH) 
given in March 1912 contains the following 
passage: "So in the matter of inheritance 
Muhammadan Law does not apply but Hindu 
Law applies to these Memons, This fact 
can be taken to be undisputed and even 
proved so far as this ease is concerned.'* 
Exhibits lOB, 100, A15 are all judgments 
given in 1915 by the lower Courts in which 
it was taken for granted that the Hindu Law 
of inheritance and succession applied to Pore- 
bunder Memons. 

In Civil Special Appeal No. 37 of 1915- 
1916 the question was finally decided by 
the Huzur Court as to who was the proper 
legal representative of Zulekhabai and so 
entitled to execute the decree obtained by 
her. The Court decided that the parties 
were governed by the Hindu Law for the 
purposes of inheritance and succession. The 
correctness of this decision has been ques- 
tioned by Marten, J., on the ground that 
the Court took an erroueous view of what 
was decided by the Privy Council in the 
Mombassa case. No doubt the Court con- 
sidered that the Privy Council bad decided 
that the distinction between Cutohi and 
Halai Memons had been done away with 
and that all Memons were as a general rule 
governed by Hindu Law, save where a local 
oustom to the contrary was proved. But 
the Court then proceeded to consider the 
previous decisions of the Porebunder Courts, 
disapproving the decisions of the Nyayadbish 
in February 1915 and the Sar Nyayadbish 
in October 1900, and approving of 
the decisions of the Huzur Court in March 
1918. It is not for us to say that if the 
Court had rightly read the decision in the 
Mombassa case as applying to Cutchi 
Memons only, it ought to have decided 
otherwise than it did. It has been con- 
tended that as this decision was given 
after the death of Haji Abu it should 
not be taken into odiisidcration; but tlm 
decision did not constitute a change in 
the law, it 1 lid down what the customary 
law ha.t alv/ayi been. In my opinion, 
thnrefui'o. ii. ' been proved that the Uw 
it: P.))*e'"'>.dd8'.’ is liiat Halai Memons ii< 
Pov(jburvJor .'.ro govornod by Hindu Lav- 
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in matters of iDberitaace and saooession and 
this would be sufficient to deoide the ease 
in favour of the lat defendant. But 
assuming: that 1 am not oorreob, and that 
the ou3tom has not been judioially deter* 
mined, there is abundant evidence in the 
ease that the oustom is as contended for 
by the let defendant. The onns of proof 
has been thrown upon him chiefly, it 
seems, on the gronad that Halai Memons in 
Bombay have always followed Muhammadan 
Law. This, however, may have been due 
to special circumstanoes after their arrival 
in Bombay and I am not prepared to accept 
the argument that because Bombay Halais 
follow Muhammadan Law, Porebunder cr 
Kathiawar Halais must be taken to follow 
it unless the contrary be proved. However 
that may, it is an argument which should 
he disregarded in dealing with the evidence. 
That can be divided into two classes: (1) evi* 
dence of tradition, (2) evidence regarding the 
application of Hindu or Muhammadan Law 
to particular instances. Twenty^siz Halai 
Memons including many Sbethias were exa- 
mined on behalf of the let defendant. They all 
swore that Porebunder Memons were govern- 
ed by Hindu Law in matters of ii:beritanoe 
and succession, although the Commission 
sat at Porehander for over two months only 
two witnesses were called for the plaintiffi. 
The tirst, Jooaab Tyab, said he had heard 
that Porebunder Memons were governed 
by Hindu Law. The second, Haji Mahomed 
Hasean, said: “l cannot say in what manner 
and according to what law the Porebunder 
Halai Memons divide their property. But 
it ought to be divided according to Muham- 
madan Law.” The plaintift’s witnesses who 
were examined in Bombay, were all Bombay 
Memons whose views may be considered as 
expressed by the typical answer of Haji 
Muea Haji Oosman at page 355 of paper- 
book: “There is a ntrong feeling amongst 
Halai Memons of Bombay that Halai 
Memons wherever they may be, they ought 
to be governed by Muhammadan Law.” The 
evidence of the Porebunder witnesses regard- 
ing the tradition is supported by the fact 
that when the opinion of the community 
was invited by the Administrator of Pore- 
bunder on the Government Notification, 
Exhibit M, in 1897, several Sbethias attended 
before the Administrator and told him that 
the Porebunder Halaic did not wish to follow 



Muhammadan Law. But apart fromthat there 
is no ground whatever for supposing that 
these Porebunder witnesses were saying some- 
thing which they did not believe to bs true. 

With regard to the importance to be 
attached tc evidence of tradition given by 
leading men of the community, I may 
refer to the remarks of their Lordships of the 
Privy Council in Mir Abdul Hussain v. Musam^ 
mat Bihi Sona Hero (6). This evidence of 
tradition wonld be negatived, if it could be 
proved that as a matter of fact the property 
of Porebunder Halais was distributed accord- 
ing to Muhammadan Law. 

The instances which have been brought 
forward on both aides have been considered 
in detail by the learned Chief Justice and 
I entirely agree with the oODolnsions at 
which he has arrived. No instance has 
been proved in which the estate of a Pore- 
bonder Halai Memon has been distributed in 
Porebunder according to Muhammadan Law, 
while considering the numbers of the com- 
munity a large number of instances have 
been proved in which the distribution has 
been according to Hindu Law. The custom 
may, therefore, be said to have been estab- 
lished by evidence. It may also be noted 
that the plaintiff’s husband, who u'ay he 
safely treated as responsible for this litiga- 
tion, was a party to the proceedings in the 
Porebunder Courts in the matter of the 
decree obtained by Zulekhabai, and there 
it suited him to contend that Hindu Law 
governed Porebunder Memons. 

Reference has also been made to numerous 
decisions in the Court of the Agent to 
the Governor in Kathiawar on appeal from 
the Courts of States which do not possess 
final jurisdiction, and also in the Courts 
of Junagbad. They are of no value, except 
to show that it baa always been taken 
for granted that Halai Memons in Kathiawar 
are governed by Hindu Law in matters of 
inheritance and succession, while the chief 
question in dispute was whether they were 
also governed by the Hindu Law of parti- 
tion and the joint family. 

I agree that the appeal succeeds and the 
plaintiff 8 suit must be dismissed. 

Appeal accepted. 

(6) 43 Ind. Caa. 306; 20 Bom. L R. 628 at p. 636j 18 
A. L. J. 17; 4 P. L. W. 27; 34 M. L. J. 48; 22 0. W. N. 
353; 23 M. L. T. 1 17; 27 0. L, J. 240; P. L. R. 1918| 45 
C. 450; 12 S. L. 11. 104; 45 1. A, 10 (P. 0,^ 
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FACTS appear from tbe judgment. 

Mr. S. Muthiah Mudaliar, for the Appellant. 

4.1 Court had no power 
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madras high codrt. 

Lbtt<bs Patent Appeals Nos. 133 

AND 134 OF 1917 

AMD 

Civil Rbvimon Petition No. 587 of 1917. 

February 14, 1918. 
pT'flsewit— “Mr, Justioa Oldfield and 
Mr. Justice Sadasiva Aiyar. 
NATARAJA PILLAI -Petitionbb 
— Appellant ik bots 
versus 

SUBBARAYA PiLLAl and ofsers— 
Respondents IN L. P. A. No. 133 op 1917. 

VALLAMBAL ACHI and another — 
Respondents in L. P, A. No. ISi op 1917. 
InC. R. P. No. 587 OP 1917 

SDNDARAMMALL— Respondent No. 1 

— Petitioner 
versus 

SUBBARAYA PILLAI and anothar— 

RESPONOENrS. 

Guardians and Wards Act {Vllt of ISOO), s. 41 (3) 
—Death of ward -Power of Court to pass order 
directing guardian to handover properties to minor s 

heir *For any cause\ *property belonging to the ward, 

meanings of. 

Where the powers of a guardian for the property 
of a minor cease, o^iag to the minor's death, the 
Court has jurisdiction, under section 41 »3) of the 
Guardians and Wards Act to pass an order diroct. 
ing the guardian to deliver the property of the minor 
to the latter’s heir. [p. 529, col. 2.j 

ilurlidhar Natha v. Valabhdas Murlidhor, 3 Iiid. 
Cas. 172; 23 B. 419; U Bom. L. B. 5|?, followed. 

The words “for any cause" in section 41 (3) of the 
Guardians and Wards Act are not confined to the 
causes mentioned in clauses (1) and (2) of the 
section and the death of the minor is also a “cause 
which pubs an end to the powers of the guardian 
within the meaning of the expression “any cause. 

[p. 529, col. 2; p. 510, col. 1.] 

The expression “property belonging to the 'vard” 
in the same clause includes property which bclouge 
to the person who was a ward Ihouj^h, by the* 
cessation of his minority or by his death, ho ha^ 
ceased to be a ward. [p. 630, col. 1.} 

Appeals under clause 15 of tbe Le-tera 
Patent agaiust tbe judgments of ^Ar. 
tioe Rrisboau, dated the 30bh August 1917, 
in Civil Rsvision Petitions Nos. 534: and 
53> of 1917, preferred against the order of 
tbe District Court, Ssuth Arcot, iu I. A. 
Nos. Ho and 143 of 191 ; respectively in 0. 
P. Nos. 398 of 194 O. 

Petition noder section 115 of Act V of 
1908 and section 107 of the Government of 
India Act to revise the order of the Dis- 
tviet Court, South Arcot, in I. A. No. HO of 
1917, iu Original Petition No. 3.^3 of 1910. 


to direct the guardian to deliver the property 
to any person claiming to be the minor s 
heir. The expression for any cause does 
not include the event of the ward s death. 
The Court should have directed the guardian 
to institute an interpleader suit. 

Mr. T. Narasimha Aiyangar, for the Respon- 
dents.— Section 41 (3) covers cases such as 
the present. The words ‘for any cause* 
are wide enough to include cases of the 
ward’s death, when the powers of the 
guardian cease. 

JUDGMENT. 

Oldfielb, J. — The lower Court’s order was 
passed on the death of a minor to whose 
property it had appointed a guardian, and 
directed the handing over of the property 
by that guardian to one of those, who 
claimed as the deceased minor’s heir. 

It is urged, first, that it had no power 
to pass such an order and should have 
directed the guardian to institute an inter- 
pleader suit. But it is not shown how it 
had tbe right to give him any such 
direction. Section 4l v3j of tbe Guardians and 
Wards Act (VUl of 1890) appears wide 
enough to cover the Court’s action; and 
the Court in idurlidhar Natha v. Valabhdas 
Murlidhar (I) appears to have acted 
similarly wilhout objection being taken 
by the Appellate Court or the parties. 
In these circumstances 1 bold that the 
lower Court’s action was within its powers. 

It is then contended that the lower 
Court used its discretion wrongly. It had 
it.a 6 rial 3 before it which it apparently 
oonsidered. and we are not prepared to 
flay that its discretion was not rightly 

exercised. wi o- -1 

Tbe Letters Patent Appeals and tbe Livil 
Revision Petition fail and are dismissed 
with costs, except in Letters Patent 
Appeal No 13i of 1917 iu which there 

is no appearance. 

Sxdasiva A!V.»r, J.— i feel clear ui ray own 
mini that the v/oris in freotion 1-1, olanso 
(3), of Iho <Kud Wards Act (VlUof 

IbdOj ff'v oauso" are not ooiiGuei to 

the ; monT.v*ned in clauses (.1) auu 

(o. r ' W the decth •‘‘f the minor 

* .1* * 
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ward oooare that also is a “oause’^ which 
pots an end to the powers c£ the property 
gnardian within the meaning of the ex* 
pressioD any oaase’*. 

I am also clear that the expression 
property belonging to the ward’* in the same 
clause includes property which belonged to the 
person who was a ward though by the cessa- 
tion of his minority or by bis death, be ceased 
to be a ward. That under section 41, clause 
(3), of the Guardians and Wards Act the 
Court has jurisdiction to pass orders where 
the powers of the guardian cease through 
the minor’s death aeems to have been 
assumed as a matter of course in the 
case of Murlidhar Natha v. Valahhdas 
Murlidhar (1). 

I agree, therefore, that these appeals and 
the Civil Revision Petition should be dis- 
missed with costs as regards Letters 
Patent Appeal No. 133 of 1917 and Civil 
Revision Petition No. 587 of 1917, 

M. c. p. 

Both Appeals S/' Petition dismissed. 


LOWER BURMA CHIEF COURT. 
Civil Regular No. 271 of 1917. 

May 6, 1918. 

Present'. — Mr. Justice Bigg. 

D. HORMASJI ARD ANOTHER— 

Plaintiffs 

versus 

PO HMYIN — Defendant. 

Cfintiuct Act (IX of 187^), ««. 23, 30 — Limitation 
Act (JX of 1908), Sell, J, Art. 89— I’ot'd and illegal 
contracts^ distinction heticcen — Collateral transactions, 
hitxjo a^ected-^Lottenj, validity of —’Money won in 
lottery, suit to recover, maintainability of’^Limitation. 

The difference between agreements that are void 
and agreements, that are illegal lies in the effect 
wliich their peculiar character imparts to collateral 
transactions. If an agreement is merely void and not 
illegal, the plaintiff can recover from u third party 
money which the latter has received on his behalf 
under the void agreement, the contract under which 
the money was received for the principal not being 
affected by the collateral agreement under which 
the money was payable. If an agreement is illegal, 
i, e , prohibited by law under a penalty, the plaintiff 
cannot recover, as his claim Is founded on an illegal 
act, and the receipt of the money is itself aii illegal 
act. [p. 632, col, 2-, p. 633, col. l.J 


The law forbids the holding of a lottery or sweep, 
but it is not illegal to receive prize money won in 
a lottery or sweep, and if such money is received 
by a person as agent for the winner he is bound to 
account for the money to his principal, and section 
80 of the Contract Act will not operate to bar a 
suit against the agent to recover money eo received 
by him. Such a suit must be brought within the 
period of limitation contained in Article 89 of 
Schedule I to the Limitation Act, and the cause of 
action arises when payment to the principal is 
refused. [p,.632, col. 2; p. 534, cols. 14 2] 

Messrs. N, M, Oowasji and Raner,;i, for 
the Plaintiffs. 

Messrs. Oampagnac and Maung Kun, for 

the Defendant. 

« 

JUDGMENT. — In August 1913 Baw 
Gaing won the 6rst prize of a sweep oon- 
duoted by the Indian Telegraph Association 
in Rangoou. The prize was worth 
Rs. 96,380 aud was paid over on the 29th 
August by three cheques to the defend- 
ant Po Hmyin. In August 1917 Baw 
Gaing by a registered deed assigned all 
bis rights in this money to D. Hormasji 
for a snm of Rs. 5,000. The suit was 
originally filed by the assignee alone, but 
during the trial with the oonsent of the 
parties Baw Gaing was -added as plaintiff 
and an amended plaint and written state* 
ment were filed. The oase for the plaintiffs 
is that the prize money was paid over to 
the defendant with the oonsent of Baw 
Gaing to be held by defendant as Baw 
Gaing’s agent and in trust for him. They 
denied that defendant was entitled to any 
portion of the money or to the half claim- 
ed by him as remnneration for his 
servioBs in obtaining the money from the 
Indian Telegraph Assooiation and pleaded 
that even if any suoh agreement was 
proved, it was unoonsoionable and induoed 
by undue inflaenoe. Judgment was prayed 
for the sum of a lakb, being the prinoipal 
Rs. 96,380 with interest at 12 per cent, per 
annum less Rs. 6,500 waived, or in the 
alternative for an account and a decree 
for the amount found due. 

The defendant replied that Baw Gaing 
being unable to collect the prize promised 
him a half share in it after expenses bad 
been deducted, which expenses amounted 
to Rs, 16,350. At the request of 
Baw Gaing the prize money was paid 
over in three cheques, two of Rs, 40,000 
and one of Ks 18,380, a sum of 
Rs. 2, 500‘14*4 was paid on aooouut of inoomt* 
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tax. Sabseqnently Baw Gaiog asked defend- 
ant for the band of his danghter in mar* 
riage, and gave defendant Rs. 27,000 by 
way of bridal presents and also recinested 
him to bay the girl jewellery oosting 
Rs 13,000, which defendant did. It is further 
alleged that Baw Gaing refased to marry. 
This refusal is pleaded as an estoppel. 
Defendant also urged that the lottery eon- 
duoted by the Indian Telegraph Assooiation 
was not authorized by Government and 
that the plaintiffs were precluded by the 
provisions of seotion 23 of the Contraot 
Aot from olaiming any relief. Further he 
said that as Baw Gaing bad oonsented and 
aoqnieseed in the spending of his money 
by defendant he was estopped from olaiming 
it and that bis olaim was barred by 
limitation. The validity of the assignment 
to Hormasji of Baw Gaing’s rights in the 
prize money was denied and the suit was 
said to be bad as being speoulative, obam* 
pertons, and opposed to public policy. 
Defendant denied that any undue induenoe 
had been ezeroised by him and claimed that 
in any event be was entitled to deduct a 
sum of Rs. 58,889. 14 4 made np as follows; 

(a) Re. 40,000 given to him by Baw Gaing. 

(6; Rs. 16,380 expenses incut red in obtain- 
ing the prize. 

(c) Bb. 2,509-14 • 4 income-tax paid on 
the prize. 

It is admitted that the last sum was paid 
and must be deducted. It is also clear 
that Rs. 8,090 were paid to Maung Thin 
for assistance in recovering the money, but 
defendant declines to disclose how he 
spent the remaining sum of Rs. 8,380 and 
his Advocate admits that he cannot now 
olaim this sum as part of bis expenses. 
On these pleadings issues were 6xed. The 
first issue is, whether the defendant collect- 
ed the prize money on account of Baw 
Gaing, and second whether Baw Qaing 
consented to give defendant half the prize 
money for his trouble in collecting it less 
expenses incurred. These two issues may be 
conveniently discussed together. 

Baw Gaing bought hie ticket from Thu 
Kha, and on the 23rd August 1913 was 
informed by the Indian Telegraph Assooi 
atioD of his good fortune in winning the 
prize. He went with Thu Kha to draw his 
money, but the officials of the Indian 
Telegraph Assooiation required proof of 


bis identity. Po Hmyin says that Baw 
Gaing came to him and told him that Thu 
Kba was olaiming the prize and promised 
him half the value of the prize if be 
.helped him. 

Oq the evidence I think there can be no 
doabt that before the money was drawn 
Baw Gaing bad promised to give Po 
Hmyin a share in the prize. He represents 
the share as an indefinite amount, but I 
think be did promise him a half. I answer 
the first two issues as follows : Po Hmyin 
did collect the prize money on account of 
Baw Gaing but Baw Qaing oonsented to 
Po Hmyin retaining half the sum, less 
expenses incurred for himself. 

The third issue is, whether defendant 
expended Rs. 16,380 in eolleoting the prize. 
The answer to this issue is that be spent 
Rs. 8,000, as there is ro proof of bow the 
remainder was spent. 

The fourth and fifth issues may be 
disouesed together. They relate to an alleged 
agreement that Baw Gaing should marry 
the daughter of Po Hmyin and an alleged 
gift by him of Rs. 40,000 as bridal presents 

I believe the evidence that the 

marriage was arranged for the November 
of 1913 and that Rs. 10,000 were spent at 
the request of the Baw Gaing fur the 
bride and that he said be would settle 
his money as kanwin. The marriage did 
not take place, as Baw Gaing broke out 
into syphilitic sores which the treatment he 
underwent did not cure.’ The answers to the 
fourth and fifth issues are that at Baw Gaing’s 
request Rs. 10,000 worth of jewellery was 
bought for his bride, and that the rest of the 
money was to be set aside for the marriage. 
As kanuin it would be joint property belong- 
ing to the bride and bridegroom on their 
marriage. 

The next issue is, whether theagreementtbal' 
Po Hmyin should take half the prize for re- 
covering the money is nnoonsoionahle Hnd void- 
able as being made under onduo intiueuce. 
Undue indueoca is dedned in section 16 of the 
Contract Act. The question is, wliefeher 
the relations between tbo parties were such 
that Po Hmyin v?as in ts position to dominate 
the will of Ba'A G.siiJfe' and whether be 
used that pjsi'ion to obtain an unfair 
advantage ovt-r Liiiu. Baw Gaing bad lived 
with 1*0 Uuiyin for a numbsv of 
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bat had left bis honss some years before 
he woD the sweep. He had not eaooeeded 

in g:6ttiQg the prize money An 

artiSoial atmosphere of saspioion and of the 
great diffisnlty to be eaooantered in obtain* 
ing* the prize money was created, and in 
these oiroamstanoes Baw Gaing oonsented 
Po Hmyin reoeiving the extortionate sum of 
Rs. 40,000 fo.' his services. It appears to 
me that Po Hmyin was in a position to 
dominate the will of Baw Gaing and nsed bis 
position to do so. I answer this issne in the 
affirmative. 

The tenth issne is, whether the plaintiff 
Hormasji is preoladed by reason of the provi* 
sionsof section 23 or 30 of the Contract Act 
from suing defendant. Defendants contend 
that the lottery was an illegal transaction, 
and that no suit will lie for the recovery of 
any money paid on account of the winner 
to him. On this point two decisions of 
this Court have been cited. Defendant 
relies on Maung Pe v. Maung Maung (1), 
in which Fox, J., held that a plaintiff 
who sued to recover a pony won in a 
raffle but delivered to defendant would 
not succeed. The learned Judge remarked 
that the suit was one to enforce a right 
to property alleged to have been derived 
from what was an offence pnoisbable 
under the Indian Penal Code, and that 
the case stood on the same footing as a suit 
by a thief to recover his share of the 
spoils of a theft. With all due deference 
to the opinion of the learned Judge, I venture 
to think that a raffle is not an offence punish- 
able under the Indian Penal Code. The judg- 
ment did not deal with the position of the 
winner of the raffle towards a third person 
who had received the prize on hie behalf. 
This case was considered in Qulliver v. WinUr 
(2). In this case several men joined in 
a confederacy for buying tickets in the 
Calcutta Derby Sweep. Plaintiff was one 
of the subscribers and sued defendants 
who received the prize money for his share. 
Defendants contended inter alia that an 
offence under section 294A, Indian Penal 
Code, bad been committed and that the 
transaction was not merely void under 
section 30 of the Oontraot Act bat was 
illegal and that, therefore, plaintiff could 

(1) 7 Uur. L. Hop. 58. 

(2) 11 Bui'. L. Rep. 18. 


not recover. Chitty, J., held that no offence 
under section 294A had been dommittedi 
but that in any case the illegality of the 
transaction did not affect the question, the 
test being whether plaintiff required aoy 
aid from the illegal transaction to estab- 
lish bis claim. In the present case the* 
promoters of the sweep oouduoted by tbe 
Indian Telegraph Association were proaeoutdd 
and convicted under ssotion 294A of the 
Penal Code. 

That section makes it penal to keep any 
office or place for the purpose of drawing 
any lottery not authorized by Government, 
or to publish any proposal relative to the 
drawing of any ticket in a lottery. The 
attention of Chitty, J., was not drawn to 
section 13 of the Burma Gambling Act, 
which imposes penalties for ooDdaoting the- 
game of ii or similar games or for oolleoi- 
ing (be surplus over from the money paid 
to tbe winner. A lottery is a form of the 
game of ti. Bnt neither under section 
294A of tbe Penal Code nor under eectioxi 
13 of the Burma Gambling Act, read with 
section 109 of tbe Penal Code, does a 
person who receives money won in a lottery 
appear to commit an offence. A person 
who takes a ticket would, I think, be 
punishable ae an abettor. The decided 
oases draw a distinction between money 
paid under agreements which are merely 
void and sgreements which are illegal 
between agreements which the law will' 
not aid and agreements which the law* 
desires to prohibit, and this distinolion 
appears not in the comparative validity of 
the two, for both are void, but in the* 
effect which their peculiar character imparts 
to collateral transactions. To the former* 
class cf oases belong such ■ decisions ae 
Tenant v. Elliott (3), Beeston v. BeeUon (4)' 
and Bridger v. Savage (5), in which it wae* 
held that though the original contract was' 
void tbe plaintiff could recover from ft’ 
third party who had received tbe money 
on his behalf. In Bridget v. Savage (5)’ 
Bowen, L. J. (page 368), said: *‘It ie to be* 
observed that tbe original contract of bet*, 
ting is not an illegal one, bnt only 000 * 

13) (1797) 126E.R.7W:1 Bo3.&Pul.8i4B; R.765*- 

(4) (1876) 1 Ex. D. 13j 45 L. J. Ex. 2a0i 33 

700j 24 W. 11. SC. r 

(5) (1885) 16 Q. B. D. 363; 64 L. J. Q. B. 464} 

T. 129; 33 W. R. 801j 49 J. P. 725. 
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which is void. II the person who has 
betted pays his debt he does nothing: wronsr. 
Therefore, when the het is paid the trans* 
aotion is oompleted and when it is paid 
to an agent, it cannot be contended that 
it is not a good payment for the principal. 
The contract nnder which he received his 
money for the principal is not affected by 
the collateral contract nnder which the 
money was paid to him.** To the second 
class of oases, t. e., ■ oases in which the 
original contract was for a consideration 
the receipt of which renders the receiver 
liable to a penalty imposed by the oom< 
mon law or by Statnte, belong snob cases 
as Farmfr v. Russell (6), Nicholson v. Gooch 
(7) and Oorenstein v. Feldmann (6). In 
Farmer v- Bussell (6) the facts were very 
carious. Plaintiff agreed with ancTther 
person to carry and deliver ooanterfeit half 
pence to him for the purpose of cheating 
sailors at Portsmonth. Defendants were 
the carriers employed by the plaintiff for 
this delivery and received money on hia 
behalf They were sued for a balance of 
the money dne and Eyre, G. J. (page 914), 
eaid: The case comes to this ; that the 
money has got into the hands of a person 
who was not a party to the contract, who 
has no pretence to retain it, and to whom 
the law could not give it by rescinding the 
contract. Thongh the Gonrt will not snffer 
a party to demand a sum of money in 
order to folfil an illegal contract, yet there 
is no reason why the money in this case 
should not be recovered notwithstanding 
the original contract was void... .it does 
not- appear that the defendant was not 
himself a party to the original contract, 
for there was a oircumstanoe in the report 
which gave much countenance to the idea 
that the carrier knew what he was doing, 
tie., that be was lending his assistance to 
an infamous traffic. In that case the rale 
melior est conditio possidentis will apply ; for 
if the contract with him be stained by 
anything illegal, the plaintiff shall not be 
heard in a Court of law.” Duller and 
Heath, JJ„ said that the illegality of 
the contract did not affect the question, 
as the money had been paid to plaintiff’s 

tfi) (1798) 126 F,. R. 913; 1 Bo=!. & Pnl. 296. 

17» (’8.i6) 159 K. R. 7o2; F, El. X- Bl. 999; 25 L. J. 
Q B. 137; 2 Jur. (N’.a 1 .303; 103 R. R. S42. 

(8; (1911) 27T.L. R. 457. 


use. Rooke, J., however, thought that the 
plaintiff ought not to be heard on a 
ease for which be oould be indicted. 
He pointed out that if the distinction as 
to the knowledge or ignorance of the 
defendant was to be made the basis of the 
decision, the strange result would ensue 
that if the defendant was innocent of the 
transaction he could not retain the money, 
whereas if he were guilty his guilt would 
be his indemnity. He accordingly held 
that a man who bad been gnilby of a crime 
ought not to have the assistance of the 
law to recover the profits of the crime. 
Eyre, C. J., then added (page 916): “if it is 
passible to mix the original transaction 
with the contract on which the action is 
brought, I agree with my brother Rooke 
in all his oonolusioue.” In Oorenstein v. 
Feldmann (8) plaintiff alleged that she 
bought from the defendant one-eighth of a 
ticket in the Hamburg lottery, that the 
prize money bad been paid to defendant 
who refused to pay her. Mr. Justice Cole* 
ridge said that all sales of a share of a 
lottery ticket were illegal, and any money 
paid for such a purpose shared the illega- 
iity. In Nicholson v. Gooch (7) Crompton, J., 
referred to McGregor v. Loioe (9) and said 
that although the money in that case was 
expressly received for plaintiff, the aotion 
was held not to be maintainable be* 
cause such receipt itself was illegal, and 
part of an illegal transaction in which both 
principal and agent were concerned. The 
learned Judge went on to say (page 759): 
“No action oan be founded on or arise 
out of an illegal act; and the doctrine 
acted on in Tenant v Elliott (3) and oases 
of that description is quite consistent with 
this prineiple. The doctrine of these cases 

is, as laid down by Duller, J., in farmer 
y. Russell (6), that the aotion of money bad 
and received is not founded on an illegal 
contract, but on a ground totally distinct from 

it, on receiving ihe money for the plaintiff.... 

The receipt of the money, however, must 
always be the foundation of the aotion for 
money bad and received and if the receipt 
be illegal on the part oi the principal and 
agent, no aoHcn oati, 1 tliink, arise on .such 
receipt. To -u. h Hie doctrine that you 

may relv' on receipt of the mfoiey for 


(0) 1 and P. 200; R. X .M. C7. 
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you whioh is legal and that you need 
not resort to tbe prior illegal oontraet does 
not apply. *’ The case seems to me to lay 
down clearly the distinotioD between the 
two classes of oases ; tbe plaintiff can sue- 
oeed if he can make out his case otherwise 
than through the medium of an illegal 
transaction to whioh he was a party. In 
the present case I am of opinion that the 
receipt of tbe prize money was not an 
illegal transaction and that the defendant 
as Baw Oaing’s agent is bound to account 
for the money. 

Tbe eleventh issue is, whether Hormasji 
is estopped by reason of the consent and 
acquiescence of Baw Qaing to purobases. 
made from claiming the recovery of the 
whole or any portion or portions of the 
money in suit. Whatever may have been 
the undue influence brought to bear on 
Baw Gaing to induce him to enter into 
the contract with Po Hmyin, I think that 
his subsequent conduct shows that be 
acquiesced in Po Hmyin treating Hs. 40,000 
as bis own share nf the prize money, and 
that he cannot claim it. He made the 
remarkable declaration in this Court that 
now that he saw Po Hmyin’s face and 
through delicacy he was satiefled to give 
him Rs. 40,000. He knew about the pur- 
chase of the Crisp Street property and 
never raised any objection. 1 am of opinion 
that with regard to this sum, and the 
Ks. 10,000 spent on jewellery for Po 
Hmyin’s daughter and the fees paid to 
Maung Thin, Baw Qaing's claim is barred. 

The twelfth issue is, whether the assign- 
ment of Baw Gaing’s interest in the snb* 
jeot- matter of the suit to Hormasji is a 
valid one. Hormasji was an undischarged 
bankrupt in 1915, and there is no doubt 
that he is to a great extent in the position 
of a benamtdar for Solomon with whose 
money this suit is being fought. It is 
argued that this suit is bad as being 
of the nalute of a gambling transaction, 
In this case, however, Baw Gaing does not 
T?i6h to impugn the assignment, and 1 
am of opinion that it is not open to defend* 
ant to assail it unless it can be shown 
that the transaction is a sham one. See 
Baldeo Sakai v Harhans (10), Abdool Hakim v. 

(10) 11 Ina. Css. 932i 8 A, L. J. 662j 83 A. 626. 


Doorga Proshad (ll)i Jtcala Prasad v. Baharai 
Singh (12) and Bhagwat Dayal v. Vehi Dagal 
(13). It has certainly not been proved that 
the transaction between the two plaintiffs 
is a oolonrable one. 

The thirteenth issue is, whether any 
portion of the plaintiff’s claim is barred 
by limitation. On tbe Ending of tbe issue 
already determined tbe following sums must 
be deducted from that claim. 


Hs. a. 

40.000 0 
8,000 0 
2,509 14 

10.000 0 


P* 

0 paid to Po Hmyin. 

0 paid to Maung Thin. 

4 paid on aocoant of jn- 
oome-tax. 

0 paid for jewellery to 
Po Myin’s daughter. 


Total 60.509 14 4 

As regards the rest of tbe money, I am of 
opinion that the Article of the Limitation 
Act applicable is Article 89. It is argued 
that the agency terminated when the money 
was collected, but it is clear that this is not 
the case, and that after it had been collect- 
ed defendant continued to hold Bs. 40,000 
on account of Baw Gaing. The suit for the 
latter portion of the claim is not barred by 
limitation. There will be a decree for the 
1st plaintiff for Rs, 37,095 with ^ interest 
at twelve per cent, per annum from November 
1916 nntil tbe date of realization. Defend- 
ant will pay costs on the sum decided. 

Suit d'crsedin part. 

(1 1 ' 6 C. 4; 4 Ind. Jur. 406s 2 Ind. Deo. (N. s ) 616. 

(12) 10 Ind. Cas. 226. 

(13) .36 0. 420s 10 Bom, L. E. 230., 12 C. W. N. 398i 
7 0. L. J. 385: 6 A. L. J. 184; IS M. L. J. 100; 8 M. L. 
T. 344; 14 Bur. L. B. 49; 35 I. A. 48 (P. 0.;. 
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Sreemati PRIYA SUNDARl DASYA 
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^Limitation Act (IZ of 1908), Sch. I, Arts. 171, 176 
— Death of plaintiff — Abatement^ order oft before empiry 
of silt months — Application for setting aside order of 
abatement within si.vty days of order^ whether main^ 
tainable. 

. Where an order abating a suit was made two 
days before the expiry of six months from the death 
of the plaintiff, and an application for setting aside 
the order of abatement made within 60 days of 
that order was dismissed on the ground that it was 
not made within six months of the death of the 
plaintiff: 

Held, that the application was within time and that 
the suit should be continued after making the neces> 
sary substitution. 

Id the matter of an applioation under 
Beotion 25 of the Provinoial Small CauseB 
Goorts Act. 

Baba Khitish Chunder Chackrabwty (with 
him Baba Nitish Ohundra Lahiri and Baba 
Panohanon Ohosal, for Baba Kkitish Ohundra 
Sen,) for the Petitioner. — This Rale arises out 
of an applioation under section 25 of the Pro- 
vinoial Small.JGaases Coarts Aot against an 
order dismissing an applioation under rale 
9 of Order AXIl of the Civil Prooedare 
Code. The original plaintiff died on 25th 
of Deoember i9l7 On the 22Dd of Jane 
1918, i.e., two days before the expiry of 
six months, the suit was dismissed on 
the ground of abatement as the Coart 
was of opinion that no sabstitation had 
bsen made within six months fro?; the 
death of the original plaintiff. On the 
23rd of Jane 1918 the petitioner’s Pleader, 
on going to 61e an applioation for sab* 
etitation, found that the enit bad already 
been dismissed for non (ubstitulion. He 
thereapon advised the petitioner 
an applioation for setting aside the order 
of abatement, whioh was done within 60 
days as required by Artiole 171 of the Limi- 
tation Aot. 

The order of the Mansif is to the 
following effeot: — '^Tbis applioation was 
filed on 19th July 1918, i.e , more than 
six months after the plaintiff's death. 
It appears that the order abating the sait 
was made before six months had elapsed. 
This order is, therefore, bad, bat it was 
iuoumbent upon the applioant to have 
made her applioation within six months 
of the death of the plaintiff. This she 
did not do and 1 am not satisfied that 
she bad sufficient oaase for not making 
the applioation within time. The applioa* 
tion is dismissed.** 

In dismissing the applioation for setting 


aside the order of abatement the learned 
Mansif has failed to distinguish between 
Artiole 176 and Artiole 171 of the 
Limitation Aot. The order ob abatement 
was prima facie bad in law, as it was 
made before the expiry of the six months 
allowed by law. The present applioation 
was made for getting rid of that order 
and ought to have been allowed. Fur- 
ther, it appears that the petitioner had 
oome to Court for substitution before the 
six months but oould not make the ap- 
plioation for sabstitation, as the order 
of abatement had already been passed 
by mistake of the Court. 

JUDGMENT. — No one appears to show 
cause in this Rule. 

The petitioner is the legal representa- 
tive of the deceased plaintiff. 

It appears that he instructed his Pleader 
two days before the expiry of six months 
for making an applioation for substitution 
in the place of the deceased, but the 
Court made an order three days before 
the expiry of the six months that the 
suit had abated and in the oiroamstanoes, 
the Pleader for the petitioner advised 
him to make an applioation for setting 
aside the crier of abatement. This was 
admittedly done within the period of 60 
days from the date of abatement. 

The order nf the Court that the suit 
bad abated, which was passed three days 
too soon, was clearly wrong and if that 
order had not been made, the petitioner 
have made the applioation for 
within six months. After the 
abatement was passed, it is 
diffioolt to see bow the application for 
sabstitation could be made within the 
six months. The learned Mansif says: 
*'ft appears that the order abating the 
sait was made before fi months had elapsed.” 

In alt these oiroumstanees we think 
that the order of the Court below, re> 
fusing to set aside the abatement, shoald 
be set aside and the suit tried with the 
petitioner as the legal representative o£ 
the plaintiff. 

Hide made absolute. 


to make * ocald 

sabstitation 
order of 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 5S4 and 

5£5 OP 1917. 

. April 18, 1918. 

Pretent: — Mr. Justice Abdur Rahim and 
Mr. Justice Bakewell. 

In S. a. No. 584 of 1917 
PILLA KAKKADU alias BALAJI 
AND OTHERS— Plaintiffs — Appellants 

versus 

VEDULA CHBNDRAYYACHANDARI 

AND OTHERS — DEFENDANTS — RESPONDENTS. 

In S. a. No. 585 of 1917 
PJLLA RAMAYYA and others — 

Plainti ffs— Appellants 
versus 

VEDULA CHBNDRAYYA CHANDARI 

and others — Defendants — Respondents, 

f’itiud, decree obtained by — Suit for declaration 
that decree is not binding — Decree passed 61 / superior 
Court — Jurisdiction of inferior Court to take cognisance 
of suit — Court-fee payable — Court Fees Act {VII of 
1870), s, 7 (iv) (c). 

A suit to obtain a declaration that a decree passed 
by a Court was obtained by fraud and is not binding 
on the plaintiff can be laid in a Court of inferior 
jurisdiction to the Court which passed the decree, 
provided tho subject<mattcr is otherwise within the 
jurisdiction of the Court, in which the suit is 
instituted, [p. 536, col. 2.] 

Arunachellam Chetiy Sahapathy Chgtty, 41 Ind. 
Cas. 937;41 M. 213; 6 L. W. 368; 33 M. L. J. 499, 
followed. 

A suit for a declaration that a decree is not 
binding as having been obtained by fraud cornea 
within section 7, sub>eection 4, clause lo', of the 
Court Fees Act and tho Court-fee payable thereon 
is an ad valorem fee on the value at which the suit 
is valued in the plaint, [p. 636, col. 2.] 

Arunachalam Chetty v. T^an^rasamy Pillai, 28 Tnd. 
Cas. 79; (1915) M. W. N. 118; 38 M. 922; 28 M. L. J. 
118; 17 M. L. T. 154, followed. 

Second appeals against the decrees of 
the District Court, Ganjam at Berbam- 
pore, in Appeal Suit Nos. 4Vi8 and 429 of 
1915, preferred against the decree of the 
Court of the District Mnnsif, Somepeta, in 
Original Suita Nos, 147 and 148 of 1915. 

Mr. P. Narayanamurthi, for the Appellants. 

Mr. K. F. L, Narasimmam^ for the Respond- 
ents. 

JUDGMENT.^The plaintiffs brought 
these suits for a declaration that the de- 
crees in two other suits were not bindina 
on them and for a permanent injunction 
restraining tbe decree holders from exccut 
ing those decrees. The decrees were pai ee 1 
by a Subordinate Judge and the present 
suitB were Bled in tbe District MansiPs 


OASES, 


[19» 


Court. Tbe plaintiffs valaed tbe relief 
claimed by them under section 7| sab'Beo(iop4^ 
olanse (c), of tbe Court Fees Aot and §.led Ibe 
suits, as stated, in the District Mnnsif^ 
Court according to that valuation. It may 
be mentioned that they had originally filed 
tbe same suits in tbe Subordinate Jndge*e 
Court but on iosoflioiently stamped plaintSt 
and afterwards withdrew tbe plaints. Tbe^ 
does not, however, make any differenoe in 
the question we have to consider. 

It has been decided by a Bench of this 
Court, after a very elaborate discussion of 
the law, in Arunachellam Ohetty v, Sabapaihy 
Ohetty (1) that a suit to obtain a declara^ 
tion that a * decree passed by a Court was 
obtained by fraud and was not binding on 
the plaintiff can be laid in a Court of in* 
ferior jurisdiction to the Court which passed 
tbe decree, provided tbe snbject'matter is 
otherwise within the jurisdiction of the 
Court where the suit is instituted. The 
decision seems to be supported by authorities 
and nothing has been urged against the 
soundness of that view. 

Tbe real question argued is that the valua* 
tion for purposes of jurisdiction ought to be 
according to the amount of tbe decree and 
not at the option of the plaintiffs. This 
point, however, is covered by a recent Full 
Bench ruling of this Court in Arunachalam 
Ohetty v. Pangasamy Filial (2), where it is 
held that a suit for a declaration that a 
decree is not binding as having been oh* 
fained by fraud comes within section 7, 
sub-section 4, olaure ^c), of the Court Fees Act 
and that the Court-fee payable thereon 
will be on the value at which the suit U 
valued in the plaint. That is a decision 
binding on us and it cannot make any differ* 
enoe in this respect that other High Courts, 
if the contention of the respondent is correct, 
have taken a different view. 

Then, if section 7, sub section 4, olause (cX 
applies, as we hold that it does, following 
Arunachalam Ohetty v. Pang asamy Pilleti 
(2), (o a suit of this nature, another FnlJ 
Bench decision of this Court in Ramiah v. 
Ramasatvmi (3) has laid down that Courts oen» 


' • r 




wasi 90/: 




M. L J. 499. 

(2> 2S Ind. Cas. 79; (1916) M. W. N. liS; 38 1 
922; 28 M L. J 118; 17 M. L. T. 1.^4. 

T iVr, .363; (19J3) M. \7. N 105; %4 M. I 

J. 23?j 18 M. L. T. 128. 
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not rejeet for purposes of jarisdiotion the 
Talustion made by a parly for purposes 
ef Court'fee of tbe relief sought by him 
in a suit for partition of properties of 
vvhioh he olaims to be in joint possession 
along with his oo^paroeners, even if snob 
valuation is proved to be not a bona fide 
but an arbitrary valuation. That was in 
a suit for partition, hut the same priooiple 
applies to a suit like this, that is to say, 
where a party is allowed under section 7, 
suh'seotion 4, to value a suit as he chooses, 
that valuation is also good for the purpose 
of determining tbe jurisdictiwU of the Court 
in which the suit is to be filed. 

The result will be that this appeal must 
he allowed and the decrees of the lower 
Courts set aside sc far as defendants other 
than the lat defendant are concerned and 
tbe case will have to be disposed of on tbe 
remaining issues. We may mention that 
the Ist dofendant died while tbe appeal was 
pending in the lower Appellate Court and 
his legal representatives were not made 
parties to the second appeal and tbe time 
has long since passed. We do not think 
that this was a case in which tbe delay 
which was clearly due to the negligence of 
the appellants should be excused. Costs will 
follow the result. 

M.o. p. 

Appeals allowed. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 57 of 1916. 

December 15, 1916. 

Present'. — Mr, Justice Rigg. 

H. J. GREEN — Appellant 

versus 

BA LON — Responuent. 

iifgoiiable Instruments Act (XX)'! of 18S1), .h. 9— 
Holder in due course — Transaction, suspicious — Person 
taking instrument without enquiry, position of. 

A person who takes an instrument evidencing a 
transaction which excites the suspicion that there is 
something wrong in the transaction, does not act 
in good faith if ho shuts his eyes to the facts pre. 
seated to him and pats the suspicions aside without 
■ urthor inquiry and is, therefore, not a holder in due 
course, [p. 539, col 1.] 

Mr. Villa, for the Appellant, 

Mr, K, B, Banerji, for the Respondent, 


JUDGMENT.— This is a suit by Bi Lon* 
a clerk in the oflJee of tbe Official Assignee, 
for recovery of Rs. 2,000 on a promissory 
note signed by H. J. Green and C. H. Browne 
on 16th November 1914 in favour of G. W. 
Bussell and alleged to have been endorsed by 
him in blank on the ISth October 1915. 
Browne did not contest tbe suit. Green 
said that Russell, Browne and he entered 
into a partnership to bold a fancy fair. 
Russell contributed Rs. 5,000 towards the 
expenses of the fair. Two promissory notes 
were executed by Browne and himself iu 
favour of Russell, and at tbe close of the 
fair. Russell was paid off and the notes 
discharged. Green alleged that the suit 
was brought by Ba Lon in collusion with 
Russell and Browne and that Ba Lon was 
aware of the defect in tbe bona fiJes ot tha 
endorsement. 

Browne filed no written statement, but 
when the parties appeared before the Judge 
on tbe 17th December, his Pleader said that 
he bad made payments. Three days later 
Browne confessed judgment. 1 am noabh to 
apoeifcain from the record what Browne’s 
Pleader meant when he said that he had 
made payments. It is contended that a 
show of contesting the case was put forward 
merely with a view to throw dust in the 
eyes of the Court and to make it appear 
that Browne was an honest litigant. The 
Small Cause Court decreed the suit, and Green 
appeals from the decision. 

On the ii7th October 1914, an agreement 
in writting was entered into between Russell 
Browne and Green for financing a fancy 
fair. The agreement sets out that Russell 
had accommodated Browne and Green with a 
loan of Rs. 3.000 on the 26th Ootober, and 
hid undertaken to advance money up to a 
maximum of Rs. 7,000. The contracting 
parties agreed to give Russell a cne-fourfch 
share in the profits of the fair. 'I’hl.q agree, 
ment purports to have been signed by lirowne 
and Green as proprietors of (he Gaiety 
Theatre. U is alleged that this descrip, 
tion did not appear on the document as 
originally drafred and ex'^cuted. 'fhe words 
“Propiietorp, Garni v Theatre” have been 
embos&edby aiubboi stamp, and the signatures 
of Browno and Grei-nimve been hrfwlceted 
in ink ul.ijl; of a difi’^rent c d nir from 
that of the jv.t ot the document. The 
aamo alceratiou has been made, it is alleged, 
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in the pro-note for Rs. 3,000 signed on 
the iiOth Ootober and the words “Gaiety 
Theatre” appear in a lighter coloured ink 
after H. J. Green in the body of the note. 
On the note in suit no such description of 
the parties appears and it is argaed that 
these dehoriptions have been added after the 
execution of the agreement and the pro-nnie 
for Rs. 3,000, in order to lend colour to the 
story of Browne that the money seonred by 
these pro*nole3 was for the Gaiety Theatre and 
not for the fancy fair. 

Browne's story is that Rossell advanced 
about Rs. lO.OCO altogether, of wtiioh 
Rs. 5,000 were for the Gaiety Theatre, and 
the rsst for the fair. The fair was held 
in December and seems to have been a 
very probtable affair. Russell was paid 
Rs. 6,000 on the 2nd of January and a 
further sum of Re. 1,623 on the lltb. 
Browne says that nothing has been paid 
on the promissory notes for R 3 . 5,000. If 
his story is true, Rossell was content to 
wait for his money for another ten months 
though it was bearing very small interest, 
and in Ootober sold the notes to Ba Bon 
for Rs. 1,500. Russell was sub^ccjaed by 
both parties, but bis attendance was not 
procured. He is reported to be serving 
iu the army. It ie only fair to 
Russell to say that there is no reason 
to suppose that his behaviour in connection 
with the transaotions between Browne and 
himself was not straightforward. If there 
is any unfair dealing in the present case, 
it is that advantage has been taken of 
RasBeU’s absence from Burma and his inten- 
tion to join the army to secure the eucoess 

of the projected roguery. 

Browne produced accounts relating to the 
theatre and the fair. At page 26 7 of the 
theatre account occurs an entry on 26th 
Ootober, “to advance loan from Mr. G. 
RuRsell on joint signatures of H, G. and 
C. H. B. . . . 3.000.” The entry was 

deleted, but was re-entered with the addition 
of the wordu “towards H. J. G.’s capital 
account.” This entry is in a different 
coloured ink and in a different hand from 
the rest of the entries on the page, and 
baa evidently been written by the same 
person who made the entry of 26th October. 
Further the total daily credit has been 
added in pencil, and from the 26th Ootober 
till the close of the account book on the 


30th January 1915, every one of the 
totals has been altered in order to adjust 
the accounts to these two entries. It is 
obvious that these two items must have 
been entered in the book after the 30th 
January, and after Russell had been paid^ 
Rs. 7,623. But this is not all. An exami- 
nation of the accounts shows that on the 
26th Ootober there was a balance of rather, 
more than Rs. 1,000 to the credit of the 
theatre. On the 15th November, the 
accounts show an increased credit amount- 
ing to nearly Rs. 3,000. There are no 
expenses to justify the loan, and the average 
daily expenditure is small. There is no, 
explanation as to the reason for these 
loans to the theatre, or as to why Russell, 
who had no interest in the theatre, should 
have been willing ttf lend money on so 
low a rate of interest as 3 and 6 per 
cent, per annum. Moreover, the note for 
Rs. 3,000 is clearly the same ' loan as is 
referred to in the agreement with Russell 
about the fair. On these facta I hava 
no hesitation in finding that Browne’s story 
about Russell making two loans, one to the 
fair and the other to the theatre, is « fabrica- 
tion, The only evidence of the loan to 
the theatre is Browne’s statement support- 
ed by the entries in the account book, 
upon which I think further comment is 
enpeiffuous. The loan on account of tbe 
fair has been paid off. How is it then 
that these two notes have come into tbe 
hands of Ba LolP Is bis story that be 
got them from Russell on payment of 
Rs, 1,600 credible? Or is it more probable 
that advantage has been taken of the return 
of the notes to Browne, to launch this 
claim? 

Green is a book-maker who has deposited 
Rs. 10,000 with the Rangoon Turf Club, 
Ba Lon himself says that he thinks Green 
is worth double that sum, Russell was 
also a book-maker and must have had at 
least as good a knowledge of Green’s oir- 
oumstanoes as Ba Lon. Ba Lon is a clerk 
on Rs. 50 a month. He admits that he 
thought it worth while under the oironna- 
stanoes to ask Russell why be was parting 
with the notes so cheaply, but he did not 
do 80 , as he was afraid of spoiling so 
proBtable a bargain. He adds that he 
asked Russell whether anything bad been 
repaid, and was informed tht^t nothing had 
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been repaid. In view of what has been 
held above to . be . the trne facts, it is 
impossible that Rnssell said anything' of 
tbe hind. Ba Lon admits that he was 
snrprieed at Rnsseira answer, and thonght 
it advisable to get oonBrniation, bat had 
no time to find out. He goes on to make 
the remarkable admission that be thought 
that if he had enquired, the makers of 
the notes might have pleaded payment and 
there might have been a dispute. Yet the 
Court is asked to believe that Bussell was 
willing to saeridoe R«. 3,500 out of 

Rs. 5,000 together with the interest due 
in favour of a Barman olerk in the Offieial 
Assignee’s office for no apparent reason, and 
that this olerk, fully realising this extra* 
ordinary state of affairs, was willing to 
take the notes. The story is an absurd one, 
and I think it is most probable that Ba 
Lon is a mere puppet put op by Browne to 
sue upon the notes that had been endorsed 
in blank by Russell at the time he was 
paid off. Even if Ba Lon bad pleaded 
that he obtained the notes from Browne, 
I think there was on bis own showing 
notice that there was sometbirg suspioious 
about the transaction, and that be could 
not plead that he was acting in good faith. 
As Lord Herschell said in London Joint 
Slock Bank v. Simmons (1): “Rrgaid to the 
facts of which the taker of such instrumebts 
Jias notice ' is most material in considering 
whether he took in gocd faith. If there 
be anything which excites the suspicion that 
there is something wrong in the (ransBctior, 
the taker of the instrument is not acting 
in good faith if he shuts bis eyes to the 
presented to him and puts the 
Buspioions aside without further enquiry.” 
It is not Ba Lon's case that be paid Browne, 
und I do not believe that he paid Rusfell. 
He is, therefore, not a holder in due oonrFe. 
I reverse the decree of the Small Causes 
Court, 60 far as Green is concerned, and 
direct that the suit against him be dis- 
missed with costs in both Conrts. 

Appeal allowed. 


A. 0.201 atp. 221; 61 L. J. Ch, 
W L. T. 626j 41 W. R. 108; 56 J. P. 644. 
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ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 168 op 1917, 

May 30. 1919. 

Present '. — Justice Sir P. 0. Banerji, Kr., and 

Mr. Justice Ra6qae. 

DURGA PRASAD and others — Decree- 

HOLDERS — Appellants 

tersus 

SHAMBHU — JoiiGMEMT-DBBTOR — 

— Respondent. 

Civil Procedure Code {Act V of 1908), s. 60, proviuOf 
el, if ) — Execution of decree — Mahabrahman, off.ce of, 
whether can be sold. 

The office of a Mahabrahman or a Birtacharji it 
a right to perforin personal service and, as such, is 
exempt from attachment and sale in execution of a 
decree under clause (f) of the proviso to section 60 
of the Civil Procedure Code. [p. 640, ool. 1,] 


Appeal, under section 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Tudball, dated the 20th November 
1917, reported as 43 Ind. Cas. 650. 

Dr. S. N, Sen, for the Appellants. 

Mr. S’. N. Katju, for the Respondent. 


JUDGMENT, — The question raised in 
this appeal is whether in exeeation of a 
simple decree for money what is called 
Birtacbarji can be sold at the instance of 
the decree bolder. This Birt, as we under- 
stand it, is the office of Mahabrahman who 
officiates at funeraU of Hindus and per- 
forms certain ceremonies. The application 
for the sale of this description of pro- 
perty has been disallowed by the lower 
Appellate Court on the ground that it is a 
right of personal service within the mean- 
ing of clause (/) of the proviso to seotion 
60 of the Code of Civil Procedure and is, 
therefore, exempt from sale in execution of 
a decree. This decision of the Court below 
has been affirmed by a learned Judge of 
this Court. He has referred to the autho- 
lities on the subject and we deem it 
unnecessary to repeat them. The only 
case which is directly in point is the 
decision of this Court in Dnrga Prasad v. 
Genda (1). In that case a learned Judge 
of this Oonrt held that the Birt Mahabrah- 
raaiii or right to officiate as a priest at the 
funora! nori=!P:.^ 5 i 3 p '4 of Hindua dying within 
a p^-rtvin'r-r d- a right of personai 

servi’e ; *':eaning of seotion 206 

{/) c f c ^ Civil Frooeduro and aa 

aueh V j ; • if fo attachment or sale 114 


(t) A. W, 1\. 


169, 
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exQontioD of a deoree. Section 60 of the 
prefleot Code of Civil Prooednre oorre- 
Bponds to eeotion 266 of the old Code. We 
have not been referred to any oase in 
\ 9 bi 0 h this raling has been dissented from 
or the oorreotoess of it has been qaestioned. 
The policy of the section apparently is to 
prevent soch a compulsory sale as might 
transfer property of this description to 
persons disqualified to perform the duties 
of the office [see the observations of 
Ranade, J., in Bajaram v. Qanesk (2)], Refer* 
enoe has been made to oases in which it 
has been held that a Birt Jtjmani belong* 
ing to a Mahabrahman may be mortgaged 
by a Mahabrahman to another Mahabrah* 
man, but that analogy cannot apply to 
(he oase of oompnlsory eale in execution 
of a deoree, where a stranger might he the 
purchaser and be a person who can never 
perform the duties of a Mahabrahman. 
We think that the office of a Mahabrahman 
or a Birtaoharji, as it is called in the 
present instance, is a right to perform 
personal service and as such is exempt 
from attachment and sale in execution of a 
deoree under the provisions of section 60, 
clause (f). We dismiss the appeal with 
costs. 

Appeal dismissed, 
(2) 23 B. 131; 12 Ind. Dec, (n. s.) 87. 


MADRAS HIGH COURT. 

A F PEAL AGAINST ORDER NO. 221 OF 1917. 

July 18,1918. 

Present: — ^Ir. Justice Spencer and 
Mr. Justice Krisbnan. 

V. SREKNIVASA CHARIAR and ctbers 

— Pl.AlHTlKKJ Nos. 1, 4 AND .3 — APPELLANTS 

P. KUMAR A THATHACHARIAR AND 

OTbERS DeFENijAMS NOS. 1 TO 5, 1 1 AND 

I 2, 6 10 9, H AND 15 — Rtf^PONDK^TH. 

Civif 1‘i'ocedui-e Code (Act V of 1908), O. XXIII, r. 3 
— between parties tosuit to abide by decision 
in another pioceeding — Adjustment of suit — Estoppel 
— Kridence -Ic^ (i of 1 8*^^*), s. 1)6. 

All atriooriioiU between the parties to a suit to 
abidi* by Hie decision which may be made in 
unotJier jjroceciliii^ amounts to an adjustment of 
the suit when that decision is actually passed within 


the meaning of Order XXIII, rule 3, Civil J^ocedure 
Code. [p. 541, col. 1.] 

Rajah of VenJeatagiri r, Okinia Reddt, 15 Ind. Caa« 
378; 37 M. 408; 23 L. J. 447; H M L. T. 20% 
(1912) M. W. N. 393 and RuJihanhai v. Adamji, 1 
lud. Cas. 622; 83 B. 69; 10 Bom. L. B. 369, dietin* 
guishod. 

Qusre , — Whether the parties are estopped from 
contending that they are not bound by the agreemeilt. 

Appeal against the order of the District 
Court, Chingleput, in Appeal Suit No. 443 
of 1915, preferred against the decree of 
the Court of the District Mnnsif, Conjee-* 
veram, in Original Suit No. 414 of 1908. 

Messrs. 0. Narawm^ac^anor and Srini* 
vasachariaTt for the Appellants. 

Mr. T, Narasimha Atpangary for the Re* 
spondents. 

JUDGMENT 

SpBNCAR, J. — 1 am of opinion that the 
learned District Judge was mistaken io 
applying the decisions in Bafah of VenJeata^ 
girt V, Ckinta Beddi (1) to the facts of 
this case. 

In Bajah of Tenkatogiti v. Chinta Beddi (1) 
this Court had before it an agreement, ee 
to which there was no written record, of 
the exact representations of the parties, to 
pcstpone the settlement of a dispute, and 
to take a Small Cause suit out of the 
control of the Small Cause Court having 
jurisdiction to decide it, and to make (ha 
decision of (he Small Canse euit depend 
upon the decision of (he District Mnnsif 
in an original suit whose decision would 
in the ordinary course be subject to appeal* 
The effect of rforgnising such an agree- 
ment would have been to abrogate the 
nnsucoeseful party’s richt cf apr©^! 
ibe Dietiict Munsif’s deoieton and to oust 
(ke iuiisd.otion cf the Small Cause Court 
in a manner not contemplated by 
Aecotdirgly the learned Judges dtolineo 
(o give effect to such an ‘‘ucauthoriecd” 
agreement. 

We have also been referred to the caea 
of Euhhanhat v. Adamfi (2) decided by 
a single Judge. There, Beaman, J., waa 
dealitg with a caee of en agreement to 
refer the matter in dispute in an admrnis- 
trati'.u euit to the deoieicn cf en Aesietant 
Ccffimiesioner. He held that there had been 

()) J6 Ind. Cas. 378: 37M. 4C8; 22 M. L. J. 447| 
11 M. L. T. 209; (1912) M. W. N. 393. 

(2; 1 Ind. Cas. €2^; 33 B. 69; 10 Bom. h. B. S96. 
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no regular snbmissioD to arbitration and no 
aooeptanos by the parties of the so-oalled 
arbitrator's award. He Bnally made an 
order referring the* matter back to the 
very same arbitrator. The facts of that 
oace are dissimilar from those of this case. 
Now in the present case we have an 
agreement in writing signed by the Vakils 
of the contesting parties to abide by the 
final decision of another appealable suit 
in a connected case. 1 fail to see any 
valid reason why this agreement plus the 
final decision of the High Coart in Oiiginal 
Sait No. 295 of 18S6 does not conolnde 
the claims of the parties in this suit and 
operate as an adjustment of thesnit. 

The decision of the Uistriot Judge mnst, 

therefore, be set aside and the decree of the 

% 

District Mnnsif restored with costs here 
and in the District Court. 

Krishnan, J.— agree with my learned 
brother. In this case there was an agree* 
ment between the parties to abide by the 
decision of the High Court in another 
suit in which the same questions as were 
involved in this suit seem to have been 
raised. The arrangement was made by 
statements of the Vakils in Court and was 
recorded by the Court, and in accordance 
with it the Court adjourned the bearing 
of the case till the disposal of the appeal 
in the High Court. The High Court has 
now given its decision. The respondents 
before us, against whose view that decision 
apparently went, contend that they are not 
bound by the previous arrangement and 
want this suit to be tried on the merits. 
In the first Court, they urged that their 
Vakil was not authorised to enter into 
Buoh an agreement but that was found 
against. They now rely on Rajnh of Ven- 
katoffi'ri V. Ohinia Reddi (I) and contend 
that the agreement in question is not a 
valid agreement and is no bar to their 
claim lo have their suit heard on the 

merits. 

It seems to me that though the agree* 
ment was a conditional one at the time 
when it was entered into, it became 

completed as soon as . the High Court’s 
decree was passed and it amounted to a 
valid adjustment of the suit under 

Order XXIII, rule 3 of the Code of Civil 
Procedure. In the case relied on, the’ 
terms of the agreement are not found. 


The learned Jndges seem to have looked 
at it as tantamonnt to an agreement to 
postpone the settlement of the case. They 
say, *'the agr€ement did not settle the die* 
pnte but postponed the settlement and 
purported to authorise the Court to settle 
it in a certain manner.” The agreement 
in the present case was one putting an 
end to the dispute in the snit as soon as 
the High Court’s deores was passed. 
Parties not having resiled from their agree- 
ment before that decision was given, I fail 
to see bow it can now bs said that tbq 
suit has not been adjusted wholly by a 
lawful agreement, the Coart having only 
to pass a decree in accordance with the 
agreement. Whatever their position may 
have been before the High Court’s deoi* ' 
sion, it seems to me that Order XXIll, 
rule 3, clearly applies now. If the case 
of Rajah of Venkatagiri v, Gkinta Reddi (l) 
intended to lay down that all agreements 
in snit to abide by the decision in some 
other suit are ipso facto invalid, I am with 
all respect unable to follow it and if it 
is not distinguishable, I should have felt 
bound to refer the question to the Full 
Bench. But as stated above, the nature 
of the agreement set up in it is not clear. 

The decisions relating to reference t6 
arbitration are not in point, as various 
other considerations arise in them. 

It has also been argued before us that 
the respondents must be held estopped 
from contending that they are not bound 
by the arrangement in question and the 
oases of Bohir Das Chakraiarti v. Nobin 
Chunder Pal (3) and Protap Ohunder Dass 
V. Arathoon (4) were reliel on. This 
question was not considered in Ru'ah of 
Venkatagiri v. Ghinta Rei/' (1). There is 
considerable force in this ??!:tont:ori but 
it is not necessary to duoido it in the 
present case, as in n:y vifw reoiploted 
adjustment has resuUt-u. 

I agree to the < l-y my 

learned brother. 

alL a-od. 

( ^) 29 C. 306; . ; . I . 

(4) 8 C. 4>''; . ’ ’.j*: .(‘.,>1*, ^ . 

291. ^ 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 

First Civil Appsal No. 228 of 1918. 

January 21, 1919. 

Pref6n^:— Mr. Sannders, J.C. 

SOPHIA BLIN — Dafendant— Appellant 

versus 

MARIA DAVID — Plaintiff — Respondent. 

Succession Act {Xof 1865), s. 27 —‘Lineal descendant*, 
meaning of — Buddhist Law, Burmese, applicability of, 
to marriages of non^Buddhists, 

A ‘linoal descendant’, within the meaning of that 
term as used in section 27 of the Succession Act, is 
the offspring of a lawful marriage, and not the 
offspring of a union which is not that of husband and 
wife. [p. 644, col. 1.] 

The Burmese Law is not applicable to marriages 
of Frenchmen or non-Buddhist uon-Burmans cele- 
brated according to Burmese ceremonies or custom 
in Burma in the time of the Burmese Kings, [p. 644, 
cols. 1*2.] 

Mr. Lutter, for the Appellant. 

Messrs. May Oung and Swinhoe, for the 
Respondent. 

JUDGMENT, — -This was a suit by the 
plaintiff Maria David olaiming to be the legiti- 
mate daughter of one Theophile Alphonse 
Blin deceased, against the widow and ad- 
ministtatriz of the said T. A. Blin for a 
deolaration that the plaintiff is the legiti- 
mate daaghtsr of the deceased and for re- 
covery of a share in the estate, pat by 
plaintiff at one-third. The defendant as ad- 
ministratrix has denied the legitimacy of the 
plaintiff and defends the sait on this ground. 

The District Court has found for the plaint- 
iff and the defendant now comes to this 
Court in appeal. The facts are briefly that 
the deceased T. A. Blin, a Frenchman, came 
to Mandalay about the year 1874 or 1875, 
and very shortly afterwards formed a union 
with a Burmese Buddhist lady by the name 
of Ma Bwin. There were two children of 
the marriage, Matilda, since deceased, and the 
plaintiff-respondent Maria, born respectively 
in 1877 and i878. The union apparently 
continued for some years and was then 
dissolved, but evidence as to how it was 
dissolved is unsatisfactory. Subsequently 
the deceased T. A, Biin married the present 
defendant-appellant. It appears from the 
evidence that at the time of this marriage 
Ma Bwin had died. There is no doubt 
that the marriage between the defendant- 
appellant and M. Blin was a lawful 
marriage and it has been admitted by the 
plaintiff-respondent. The question is whether 


the union between M, Blin and Ma Bwin 
was that df hnsband and wife, and whether, 
therefore, plaintiff- respondent was born in 
lawful wedlock. The claim which she has 
made to one-third of the estate is based 
npon section 27 of the Succession Act of 
18d5, M. Blin died intestate, and by that 
section one- third of his property belongs to 
the widow, and the remaining two-tbirds to 
bis lineal descendants. It appears that 
Matilda Blin was married to one Joseph 
Frazer and had left children snrviving her, 
whose title to the remaining third will ap- 
parently be governed by the deoisioo in the 
present suit. 

Two issues were framed by the District 
Court: (1) Is Burmese Law applicable to 
marriages of Frenchmen or non-Buddhist 
non-Burmaos iielebrated according to Burmese 
ceremonies or custom in Burma in the 
Burmese Kings’ time? and (2) was plaintiff^s 
mother married to her father according to 
Burmese ceremonies or custom or only bis 
mistress, i. e., is plaintiff legitimate or nolP 
Both these issues were answered in plaint- 
iff’s favour by the District Court. 

The written statement was not very 
satisfactory and a not® has been added to 
the first issue that it is admitted by the 
defendant that ‘*if valid then, valid now.’ 
The first issue was first argued, and was 
decided by a Burmese Judge. After evidence 
bad been recorded and the second issue was 
ready for decision by the permanent Judge, the 
Advocate for the defendant desired to argue 
the question whether if the marriage was 
valid at the time, it is valid still; that is 
to say, he did not make the admission which 
had been made npon the framing of issues 
when the defendant-appellant was represent- 
ed by another Advocate. 

The Judge discussed the arguments and 
held apparently that it was an attempt to 
re-open the first issne, and he also held against 
the defendant-appellant. 

The main argument in this Court has been 
upon this particular point, and though the 
learned Advocate for the plaintiff-respoudent 
has drawn the Court’s attention to the fact 
that the point did not arise upon the plsafl* 
ings, he has not objected to its now being , 
raised and has been heard in reply. 

The evidence of the witnesses who were 
examined must, I think, be takeu as proving 
that there was a marriage batweeu the d9« 
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oeased M. Blid and Ma Bwin whioh satis* 
fied the r6q.iiiremeDts of Barmese Law. There 
was a pablio entertaiDment when the par- 
ties came together, to whioh a nnmber of 
gnests inolading M. D’Avera, Mademoiselie 
Denegrii Maang Kyaw E, who at the time 
appears to have oooapied an official posi- 
tion in the Hlutdate, were invited. There is 
evidenoe that the parties lived openly together 
aa husband and wife and went about together, 
and that Ma Bwin was reoeived at royal 
Court, and that persons who were not 
lawfully married were not so received, ^o- 
oording to the evidenoe of Maung Kyaw E 
only one wife, the principal wife, was 
reoeived in the palaoe. Aooording to Burmese 
Law no oeremony of any kind is necessary for 
a marriage, mutual consent is all that is 
required, and consent may be inferred from 
the conduct of the parties or established by 
reputation; Mi Me v. Mi Skwe Ma (1). 

I have no doubt that the evidenoe upon 
the record was sufficient to justify a finding 
that there was, aooording to Barmese Law, a 
marriage between M. Bltn and Ma Bwin and 
there can also be no doubt that plainti£f*re- 
spondent was the issue of that marriage. 

The law applicable is stated in section 
of the Burma Laws Act, 1898, whioh provides 
that in questions regarding snooession, in- 
heritance and marriage the Buddhist Law in 
oases where the parties are Buddhists shall 
form the rule of decision, otherwise where 
the case is not provided fop by any enact- 
ment for the time being in force, the decision 
shall he according to justice, equity and good 
.oonsoienoe. The learned Advocate for the 
plaintiff-respondent urges that the decision 
of the question as to the validity of 
^e marriage should be governed by 
Buddhist Law, which he prefers to call the 
Barmese law, and that inasmuch as 
one of^ the parties to it was a Barmese 
Buddhist the application of ~ that law will 
be in accordance with justice, equity and 
good^ conscience. I understAod that he 
admits that the validity of the marriage 
oould not be ■ supported if a claim to 


Gas. 470iU.B.R. (1912) I. 11 1 at p.I12i 
T a M. L. T. 169; ( 1912) M. W. N. 201; 16 0 

a 9 A.L. J. 276; 14 Bom. L. 

2^ 22 M. L. J, 360; 6 Bur. L. T. 65; 39 I. A. 5? 


property in England were based upon it 
in an English Court, but that is not the 
case here, and he argues that there is no 
reason why it should not be allowed in a 
Court in British India where the property 
is sitnated. The case for the appellant is 
that the term **marriage” has in Christendom 
an entirely definite and clear meaning, 
that it implies a voluntary union for life 
of one man with one woman to the ezoln- 
sion of all others, and that one of the 
parties to the union being a Frenchman 
and a Roman Catholic the parties to 
this suit being also Roman Catholics 
and the plaintiff claiming under the 

SnooessioD Act, the word '^marriage’* must 
he taken in that sense, and that if the 
union between the father and mother of 
the plaintiff- respondent does not answer to 
that definition, she cannot succeed in a Court 
in British India. In Mi Me*8 case fl) quoted 
above, their Lordships of the Privy Council 
stated that in Burma polygamy is undoubt- 
edly lawful, and this dictum must be 
accepted, although Mr. May Oung for the 
plaintiff respondent has suggested that it 
might be possible .o argue that at the time 
when the marriage was effected polygamy 
was either disaountenanoed or directly 
contrary to law. Id the case of Brinkley v. 
Attorney- General (2), whioh was a petition 
to establish the validity of a marriage 
under 21 and 22 Victoria Chap. 93, it was 
held upon the evidence that the marriage 
was valid aooording to the law of Japan 
and that by such a marriage the petitioner 
was preolnded from marrying any other 
woman during the oontinnance of the 
marriage, and that the marriage was valid 
in England. The learned Judge who decided 
that case referred to the principle which 
has been laid down that a marriage whioh 
is not that of one man and one woman 
to the exclusion of all other-, though it 
may be a marriage, is not the status whioh 
the English Law contemplates in dealing 
with the subject of marriage. I think 
there can be do doubt whatever that 
the union between the father and mother 
of the plaintiff respondent did not exoludo 
according to Lnrmaso Law his nniorj 
with other and that it was not 

therefoto, within the meaning 
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of the term as reacgnized by English 
Law. 

The question then is whether the respond- 
ent is entitlefl to a declaration by a Court 
in British India that the marriage of her 
father and mother was valid and whether 
she is entitled to a share in the property 
which she claims. The share claimed, as 
pointed out above, is that allowed by seotion 
iiV of the Succession Act of 1865, and it 
appears to me that the plaintiff-respondent 
can only succeed if she can prove that 
she is a lineal descendant of her father 
within the meaning of the term as used 
in that Act. It is true that the Act 
itself makes no distinction between legiti- 
mate and illegitimate ohildroo except in 
geotions 7 and £ which deal with domicile, 
and seotion 87 which deals with Wills: nor 
is the meaning of the term wife defined. 
But the absence of any definition of the 
term “wife” or of any distinction between 
legitimacy and illegitimacy is certainly not 
due to any intention to recognize the 
position or status of illegitimate children 
or to admit the claims of a wife who has 
not been legally married. It is due to an 
exactly opposite cause. Illegitimate children* 
that is to eay, the offspring of a nnion 
which is not that of husband and wife in 
the sense in which the term is used in 
the Act are regarded as non-existent or 
the children of no one: Smith v. Masoey 

(3) The Act itself was framed by Commis- 
sioners as part of a body of substantive 
law in preparing which the Law of England 
was used as a basis. It excludes the vast 
maiorily of the natives of the country from 
its operatio-n. It applies to Enropeanfl, 
East Indians, Jews, Armenians, native 
Christians and partly to ■ I?areie. As to 
other persons those persons may be ex- 
eluded by order of the Governor-General in 
Council if it is considered inexpedient or im- 
poseible to apply the provisions of the Act to 

them. 

I think there can be no doubt that the 
.eepondent, who is an East Indian profeeaj^og 
the Roman Catholio faith and o aims under 
this Aet a share in the intestate estate on 
the Kronnd of the marriage of her parents, 
has not shown that there was snob a 

(a) 30 B. GOO; 8 Bom. L. K. 
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marriage as would be recognized by thd 
Courts in wbiohshe makesber olaim.Tbat tbe 
deceased M. Blin was a Frenchman does not, 
in my opinion, make any difference in the 
matter of this main and most important 
requirement. 

It is urged that marriages of Frenchmen 
are governed by the Code of Napoleon by 
which publicity is the only essential ill 
form, that this publicity was present in 
tbe union between the father and mother* and 
that as to the form of marriage tbe parties 
were governed by the lex loci contractus. 
But this does not get over the difficulty 
that the marriage was not in itself a 
marriage as understood in Christendom, and 
it does not appear that either by the Code 
of Napoleon or by any other law recogni- 
tion is granted in Prance to polygamous 
marriages. On the contrary by Article 6 of 
the Code of Napoleon, it is laid down that 
private contracts cannot derogate from tbe 
laws which affect public order or good morale* 
and the contract of marriage in France as in 
other Eotopean countries is essentially 
monogamous. The Judge of tbe District 
Court appears to have interpreted the term 
**polygamou 3 marriage” as meaning a nnion 
during tbe subsistence of which the man 
and woman were faithful to each other. 

But this is not tbe correct interpretation of 

the term, which must be held to include a 
form of nnion which permits the taking of 
more than one wife. 

For the respondent an attempt has been 
made to draw a dietinotion between oases 
in which there is a personal disability 
between the parties to a nnion, e. ^ , where 
they are within the degrees prohibited by 
their pereonal law and all other oases 
in which there is no such disability, but 
this contention does not get over the difficulty 
that the marriage set up was in its nature 
polygamone. Tbe authority for tbe ^ view 
that such a marriage is no marriage in tbe 
English Law is overwhelming and is not 
disputed. But the defence attempts to get 
over it by suggesting the fact that 
tbe place where the union was effectedi 
where tbe property ie, and where the parties 
now reside is tbe same, that if tbe plaintiff" 
respondent was entitled to inherit under 
Burmese Law, she is at least similarly 
entitled by justice, equity and good con- 
science to obtain her inheritance in a British 
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OonH wbioh baa saooeeded the Barmeae 
Oonrt, and that, aa the learned Advocate 
pata it, ahe ahonld not suffer a grievoaa 
^roBg on aoeoant of the folly or iDoom* 
petenoe of the Burmese King, that in deoid' 
ing the qaestion of marriage betv^een a 
Barman Badd'hiat and a foreigner there is 
no reason whioh is not oonsistent with the 
prinoiples of jnatioe, equity and good oon* 
aoienoe why the Buddhist Law should not be 
applied and the ease of Maung Sein Kyi v. Ma 
E (4) is referred to, in which in the case of a 
union between a Chinaman and a Barmeae 
woman no strong reason was found why 
the customary law of the man should be 
applied and the customary law of the 
woman should be utterly disregard* 
ed. The case of Ma Ohain v, Ma 
Mo (5) in Chan Toon’s Leading Oases is also 
relied on. But the parties here are not 
Buddhists, and in a case bstween East Indian 
Christians wbioh depends upon the question 
whether the union between a Frenchman 
who was a Christian and a Barman Bud- 
dhist was a marriage or not, it certainly 
does not appear to be opposed to the principle 
of iuatioe, equity and good conscience that 
the law administered by a Court in British 
India should be the law of that country rather 
than that of the Burmese Courts. 

In Ahmed v. Ma Pwa (6) it was p.:)iQt6d 
out that in any litigation in whioh a foreig- 
ner found himself involvsd in Upper Burma 
before the annexation, he was obliged to 
submit to its determination by the rules of 
Buddhist Law because the Courts had no 
other law which the Sovereign power per- 
mitted them to apply, and the suit having 
been brought in a Court in British India, 
it ifas decided by Muhammadan Law which 
was the law applicable to the parties. The 
oaae. of MaOham v. Ma Mo (5) ignores the 
distinction between the meaning of the 
word marriage as used in Christendom, the 
meaniog of which is also to be applied to 
the Interpretation of the word in the Suo- 
oeaaion Act, and whioh appears to me to 
go to ihe root of the matter. Such a dis- 
tinction obviously does not exist iu the case 
pf a union between a Chinaman and a 
Burmese woman. It is hardly necessary 

^/**Ji^i** refer to the suggestion that the 

\l\ 9 Bur. L. T. 179; 8 L.B.R. 399. 

(5) Chan. Toon. L. C. II, 224. 

\fi) U. B. R. (1892.96), VoL II, 529. 
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folly of the Burmese King should not be 
allowed to lead to injustice by depriving the 
plaintiff of her inheritance, so far as this 
argument does not beg the question; the 
change in the Government of the oonntry 
to whatever cause it was attributable has, 
undoubtedly, affected the law applicable to a 
great many persons in the country. 

The defendant*app6llant relied npon a 
letter admittedly written by the plaintiff to 
her father tiled as Exhibit No. 8. In that 
letter which was written in 1904 when the 
plaintiff had been twice married — a letter 
wbioh I may here state showed a very 
proper sense of filial duty and affection— 
the plaintiff after reference to the defend- 
ant as her father’s lawful wife says: **We 
are not your legitimate children and 
without your will we get nothing.” 
No doubt this admission does not prove 
that the union of the plaintiff’s parents 
was not a lawfni marriage, but it does appear 
to me to prove that not only did the 
plaintiff regard it as no marriage, bat that 
her father held the same view since it is 
hardly credible that she would have written 
to her father in these terms if be had 
regarded his union with her mother as a law- 
ful union. 

For the reasons given I am of opinion 
that the plaintiff’s suit must fail and I see 
no reason in the circumstances why the 
ordinary role as to costs should be departed 
from. 

The appeal is allowed and the plaintiff’s 
suit must, therefore, be dismissed with coats 
throughout. 

^/^ppeal allowed. 
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Apart from any binding agreement having the 
force of a decree or operating aa an estoppel, a 
Hindu reversioner holds no right or interest in 
jtrxs&nti in the property which a female owner 
holds for her life Until it vests in him on her death, 
should he survive her, he has nothing to assign, 
or to relinquish, or even to transmit to his heirs; 
aud if he is a minor, hia guardian cannot bargain 
with it on his behalf or bind him by any contractual 
engagement in respect thereto, [p, 5A7, col. 1.] 

Appeal against thedeoree of the Additional 
Sabordinate Jadge, Hardoi, dated the Slat 
Adgast 1917, 

The Hon'ble Mr. 17a2tr Hasan, for the 
Appellant. 

Baba Bisheshwar Nath Srivastava, for 
Respondent No. 1. 

JUDGMENT. — The dispute in this ease 
relates to oertain property wbioh belonged 
to Daolat Ram who died on the 7th 
Aogast 1875, leaving a widow, Musammat 
Ganesh Kaar, and two daughters, Musammat 
Mendana and ilfasamma^ Ram Pyari. 
On the 20th Ootober 1888 Musammat 
Ganesh Knar exeouted a deed of gift by 
whiob she gave the property inherited by 
her from her husband to her daughters, 
Musammat Mendana and Musammat Ram 
Pyari, (Exhibit 4) and got mutation of 
names effeoted in their favour in equal 
shares. On the 3rd September 1890 
Musammat Ganesh Kuar died. On the 2od 
December 1894 Musammat Mendana too 
died, leaving three sons, the plaintiff and 
defendants Nos. 2 and 3. 

On the 20th July 1897 Musammat Ram 
Pyari mortgaged a half share of the said 
property with lUifat Rasul. On the 24th 
June 1904 she filed a suit for possession 
of the remaining half share, which was 
held by the sons of Musammat Mendana, 
alleging that she was, under the Hindu 
Law, entitled to the said share on the 
death of Musammat Mendana by right 
of survivorship. She also claimed Rs. 1,000 
on account of mesne profits of that share 
for the three years preceding the suit 
(Exhibit A.29). This was followed by 
a suit by the sons of Musammat Mendana 
including the present plaintiff, who was then 
minor, for a declaration th&t Musammat Ram 
Pyari had no power to make a mortgage 
of her half share beyond her lifetime 
(Exhibit A-51). Each of these suits was 
contested on various grounds, which need 
not be set forth. It is sufficient to say 

that ou the 25th May 1905 a compromise 


was arrived at, by virtue of which- ft 
half share of the disputed property was 
made over to Musammat Ram Pyari with 
an absolute power of disposal and the 
other half was allowed to remain in the 
possession of the sons of Musammat Mendana 
and both the suits were in effect withdrawn. 
An application for permission to enter into 
the compromise was made by Radhft 
Kisben, one of the sons of Mwammat Mendana, 
on behalf of the present plaintiff as his 
guardian ad litem, stating that the o^mpro* 
mise would benefit the minor and save 
him from the risk and embarrassment of 
litigation (Exhibit A*35). The Court before 
wbioh the suits were pending permitted 
the gnardian ad litem to enter into the 
compromise (Exhibit A*37) and dismissed 
the claims. 

The questions for consideration in this 
appeal are whether the permission granted 
by the Coart to the gnardian to enter 
into the compromise was soffioient to bind 
the minor and whether the plaintiff, who 
has since attained majority, is competent 
to avoid the oompromiee either on the 
ground that hie guardian ad litem could 
not have validly transferred or relinqnisbed 
his reversionary interest in the half share, 
thereby conveying to Musammat Ram 
Pyari an absolute right thereto, or that 
be had at all events acted improperly in 
doing 80 . 

On the first point, reading the applica* 
tion for permission to enter into the 
compromise with the order passed thereon, 
there is no reason for thinking that the 
Court before which the oompromtse was 
filed bad not applied its mind to consider 
whether the oompromiee was advantageons 
to the minor and saved him from the 
risk of losing the half share wbioh Musammat 
Ram Pyari was claiming forthwith. Section 
462 of the old Code of Civil Prooednre 
did not require that the order granting 
the eaootion should in express terms set 
forth the proceas of reasoning which bad 
led to the order granting the sanctiqn, 
and, however desirable it might be that 
there should be something on the record 
to indicate that the interest of the minor 
had been sufficiently considered, it cannot 
be assumed that in this case this was 
not done.l As observed iu Virupakshappa Vi 
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Shidappa (1) the form of erpreasion used in the estate left by bis maternal grand- 

for the pnrpoeo of indioatin? that the father. Daalat Ram, after the w^ow and 

Coart grants its lea^e is a matter of but daughters of Danlat Ram had died, in 
slight importance; and if the Court, after ease he survived them. On the death 
a oonsideration of the oiroumstanoes, deoides of Musammat Mendana, Musammat Kam 
to grant leave and expressly says so, Pyari beoame entitled to the naif share 

it ianot open to the minor to avoid the left by her. By virtue of the compromise 

decree, which might be passed in accord- the plaintiff was allowed to retain possession 

anoe with the compromise, except where fraud of a one third portion of that half share 

or collusion on the part of his next friend before the death oi Musammat Pyari, 

or guardian ad litem is established. which took place on the 20th June 

The compromise filed in this case did Musammat Ram Pyan had withdrawn her 
not. however, mature into a decree, except suit for possession and mesne profits on the 
in BO far as it led in effeof to the with- strength of the compromise which the 
drawal of both the suits, which were plaintiff now seeks to avoid. He ^ l«ble 
dismissed in accordance with it (Exhibits A- in the ciroumstances to refund Rs. 366.10-8 
Si and A*39), The decrees passed in on account of one-third of the claim for 
those suits are binding on the present mesne profits which Musammat Ram Pyari 
plaintiff, because no fraud or collusion is withdrew in pursuance of the compromwe, 
alleged: but it is open to him to avoid the and Rs. 1,086-4.4 on account of the 
compromise, if it went outside the scope of profits of the one-third share of the property 

those suits, and the terms agreed to were such then in dispute which he retained in his 
as to prejudice bis rights. The terms offered on possession by virtue of the coiupromise 

behalf of the plaintiff formed, however, from the 24th June 1904. the date of the 

the consideration for the withdrawal, by previous suit filed by 
Musammat Ram Pyari. of her claim. The Pyari. to the 20th June 1908, the date of 
plaintiff cannot, therefore, avoid the compro- her death. Until the above amount is paid, 
mise except on the condition that he the plaintiff is not entitled to claim 
restores the benefit received by him. that possession or mesne profits from the defend- 
is, he refunds the profits he received in ants respondents. 

respect of the half share to the possession appeal is, therefore, allowed in so 

of which Musammat Ram Pyan was en- tljg plaintiff will be entitled to a 

titledforherlifetime. Apart from any binding possession of a one third share 

agreement having the force of a decree or property in dispute subject to the 

operating as an estoppel, a Hindu reversioner of Rs. 1,452-15-0 to the defendant 

has, as pointed out in Amn't ^aral/an y. p^^g^d, being the legal representative 

Gaya Sinffli (. 2 ), no right or interest tnprAJsentt Musammat Ram Pyari deceased. The 

in the property which the female owner Jp tto oiroumstanoes. bear 

holds for her life. Until it vesta in him on coats throughout, 

her death, should be survive her, he has 
nothing to assign or to relinquish or even 

to transmit to his heirs. His right becomes Appeal allowed. 

ooDorete only on her demise; until then 

it is a mere spes successionis. His guardiau, 

if he happens to be a minor, cannot bargain 

with it on bis behalf or bind him by 

any contractual engagement in respect 

thereto. 

Under the Hindu Law the plaintiff 
would have been entitled to a one-third share 

(1) 26 B. 109 at p. 114; 3 Bom. L. R. 563. 

(3) 44 Ind. Cas. 408; 45 C. 690; 23 M. L. T. 142j 
22 0. W. N. 409; 27 0. h. J. 206; 34 M. L. J. 298; 4 
R. L. W. 221; 16 A. L. J. 265; (1918) M. W. N. 306; 

7 L. W. 581{ 20 Bom, h. R. 546; 46 1. A. 35 (P. C.). 
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ALLAHABAD HIGH COURT. 
Letters Patent Appeal No, 40 op 1918, 

May 22, 1919. 

Present : — Sir George Knox, Kt., 

Aotiog Chief Jnstioe, and Jnstioe Sir P. C. 

Banerji, Kt. 

MATHRA PRASAD — Dependant 

— Appellant 
versus 

GOKAL CHAND and another — Plaintiffs 

— RsfPONDENTS. 

Evidence Act {I of 1S72), «. 115 — Estoppel- ^Agyee- 
meyit to hold property as tenant — Eject7nent, suit /or — 
Ohjection that plaintiff is not sole owner of propeiiy, 
whether can he raised. 

^f. held a house as the tenant of two hrotheis J). 
aud L. The house was attached in execution of a 
decree obtained against/), alone. £, during the pea* 
dency of execution proceedings, applied for, and 
obtained, a preliminary decree for partition of the 
house, but before the decree was made the houso 
was sold by auction and was purchased by i2 , the 
predecessor-in. title of the plaintiff. After the sale, 
3/. executed a sarkhat agreement to hold the house 
as a tenant in favour of R. and agreed to vacate 
the house, if required by Jl. to do so, on receiving a 
month’s notice. He, however, refused to vacate the 
house when served with notice and the present suit 
waff brought to eject him therefrom. He resisted the 
suit on the ground that the plaintiff was not the sole 
owner of the premises, and, tlierofore, had no title 
to sue for his ejectment: 

Held, that in the presence of the sarkhat executed 
by M, in which he agreed to vacate the house if 
requued to do .so by R., ho was estopped from 
denying the plaintiff's title to get tlie Imuse vacated, 
[p. 548, col. 2.] 

Appeal, ander seotion 10 of Ihe Letters 
Patent, from the judgment of Mr. Justice 
Kafique, dated the 13th November 1917. 

Mr. 1). 0, Banerji, for the Appellant. 

Mr, Uma Shankar Bajpait for the Respond* 
ents. 

JUDGMENT.— The suit out of which 
this appeal arises was one for ejectment 
of a tenant from a bouse and for arrears 
of rent. The house belonged to two bro* 
thers Debt Prasad and Lalta Prasad. 
In execution of a decree obtained by one 
Inoba Ram against Debi Prasad, be caused 
the whole bouse to be attached as the 
property of Debi Prasad. During the 
pendency of the attachment a suit was 
brought by Lalta Prasad for partition of 
the house, and he made Debi Prasad 
and Inoba Ram parties to that suit. He 
obtained a preliminary decree from the 
High Court for partition subject to certain 
conditions, but before the decree of the 

High Court was made the propertV was 
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sold by auction and was purchased by 
Ram Ohand, the predeaeBSor*iD'title of 
the plaintiffs. We may mention that 
Mathra Prasad, appellant, was a tenant in the 
house having been put into it by Debi 
Praead and Lalta Prasad. After the auction* 
sale, however, on the 4tb of May 1914 
Mathra Prasad exeouted a sarkhat (that 
is, an agreement to bold the bouse as 
tenant) in favour of Ram Cbaud, and in 
that document be distinctly stated that 
he took the house from Ram Cbaud on 
a rent of Rs. 3 per mensem, and that 
if Ram Chand wanted to have the house 
vacated, he (Mathra Prased) would vacate 
it on receipt of a month’s notice. The 
present suit was brought to eject Mathra 
Prasad from the bouse, after serving him 
with the requisite notice, and for arrears 
of rent. He resisted the suit on the 
ground that the house belonged not only 
to Debi Praead in whose shoes Ram 
Chand stood but also to Lalta Prasad 
and that, therefore, the plaintiffs were not 
entitled to eject him from the bouse. 
This contention was overruled- by the 
Courts below aud the learned Judge of 
this Court has upheld the decree of the 
lower Appellate Court. 

We think that the plaintiffs' claim has 
been rightly decreed. Mathra Prasad having 
executed a sarkhat in favour of the plaintiffs’ 
predecessor Ram Chand and having agreed 
to bold the house from him and to vacate 
it cn receipt of notice from him to do 
so, he is estopped from denying the 
plaiutiffs' title to get tbe bouse vacated. 
This case seems to be similar to that 
of a tenant who has taken a lease from 
one of two oo- owners oi certain property 
and agreed to surrender tbe property if 
called upon to do so by the person who 
granted tbe lease. In such a case it is not 
open to tbe tenant to dispute bis land- 
lord’s title. We were referred to tbe case 
of Lai Mahomed v. Kallanus (1). Tbe 
oiroumstanoes of that case were different* 
Furthermore, it was considered by the^ 
Calcutta High Court in the later case of 
Eetu Las v. Swrendra Nath Sinha (2) 
and tbe view taken in it does not seem 
to have been accepted. In our opinion 
apart from the fact that there was 

(1) 11 C. 619; Sind. Deo. (n. s.) 1104. 

(2) 7 C. W. N. 506. . . 
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nothing OD the record to show that the 
partition decree made in favour of Lalta 
Praead had become ' hna), the defendant 
is precluded now from disputing the 
plaintifi’a title. We dismiss the appeal with 
eosts. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sbcomd Civil Appeal No. 126 op 1918. 

February 26, 1919, 

Present'. — Mr. Daniels, A. J. 0. 

' Babu GAYA PRASAD and anoteer — 
Plaintiffs — Appellants 

versus 

Pandit GUR DATAL — Defendant 

— Respondent. 

Transfer of Proj^rty Act {£V o/ 1882), ». 72, scope 
of — Mortgagee paying money for protection of property 
—Poascm/oti, order for delivery of — Subsequent morU 
'gagee paying money before actually obtaining possession 
•^Prior mortgagee, payment to—Prior mortgagee, suit 
by— Puisne mortgagee not made party, effect of— 
Sedemption— Money paid to prior mortgagee, whether 
must be discharged before puisne mortgagee can be 
dispossessed — Prior mortgage unenforceable for lapse of 
time, effect of— Limitation — Interest on money paid in 
redeeming prior mortgage, whether can he claimed by 
puisne mortgagee. 

The words of section 72 of the Transfer of Pro- 
perty Act aro wide enongh to cover the case of a 
subsequent mortgagee who has obtained, in tlie 
execution department an order for delivery of 
possession, and who pays up for the protection of the 
property the money duo to a prior mortgagee aftoj* 
the passing of the order for delivery of possession 
bat before he is actually put in possession under that 
order.[p. 660, col. J.] 

If a prior mortgagee neglects to make a puisne 
mortgagee a party to his suit, tlio rights of the puisne 
mortgagee cannot be affected bv tlie decree passed 
in such suit. [p. 560, col. 1 ] 

A sale which does not affect the interest of tl»e 
pmsne mortgagee is not covered bv section 72 of the 
Trajisfer of Property Act. [p. 650, col. 2.] 

Where a inortgagee makes a payment cf money 
which is not immediately necessary in order to save 
his seonrity, the payment cannot bo brought within 
the provisions of section 72. [p. 551, col. 1.] 

A usufructuary mortgagee who redeems a prior 
mortgagee can use the prior mortgage as a shield 
Against a person who wants to dispossess him by 

usufructuary mortgage, and can insist 
at the money due under both the usufructuary 
and the prior simple mortgage which he has 
6 earned must be paid before he can bo made to give 
up possession of the property. The fact tliat at the 
ua e the usufructuary mortgage was being redeemed 


the prior simple mortgage was unenforceable on 
account of lapse of time will not affect tbe matter, 
[p 66T, col. 2; p. 652, col. 1.] 

In such a case the usufructuary mortgagee is 
entitled to claim interest which has accrued due 
since the date of payment on the money paid 
by him. [p. 652, ool. 1.] 

Appeal against tbe decree of tbe Sabordi* 
Date Judge, Hardoi, dated the 4th January 
1918, modifying that of tbe Monetf, Bilgram, 
dated the 28tb February 1917, 

Mr. A, P. Sen and Baba Bisheshwar Noth 
Srivastata, for tbe Appellants. 

Tbe Hon’ble Pandit Ookaran Nath Misra, 
for tbe Respondent. 

JUDGMENT. — This is a second appeal in 
a redemption suit. Two issues have been 
argaed:— 

Whether tbe defecdant*respondent Pandit 
Gur Dayal is entitled in this snit to claim 
payment of a snm of Bs. 616>1L6 paid by 
him in satisfaction of an earlier mortgage 
on tbe same property, and 

(2) whether, if so, the lower Appellate 
Court was right in allowing simple interest 
at 1 per cent, on this amount. 

Chbater Singh, the original owner of the 
property, made three successive mortgages 
as under: — 

First mortgage, dated 14th August 1885, 
for Rs. 30C, in favour of Baldeo Singh. 

Second mortgage, dated 7th of February 
1887, for Rs. 160, in favour of Kalka and 
Sumer who transferred their rights to the 
defendant in 1894. 

Third mortgage, dated 10th August 1888, 
in favour cf the plaintiffs’ father Gopi 
Cbaran. 

Baldeo Singh obtained a decree on his 
mortgage on 2let Ju.ne 1690, which was 
made absolute on the lUh July 1891. 
He sold this decree to one Bharat, who 
took out execution and tbe property was 
proclaimed for sale, the date 6xed for ^ale 
being the 22od June 1895. In the mean, 
time, tbe defendant, under a clause in hie 
mortgage which empo^vered the mortgagee 
to take possession of tbe mortgaged proper, 
ty in some eventualities, obtained a decree 
for possession in April 169.^. In execution 
of his decree he obtained from tbe C^urt 
an order for delivery of actual possession 
{dakhldihuni) which was passed on 13th 
May IS 5. Three day.s later, on the 19th 
May 189o, delivofy of pjssession was carried 
out by Court’s otiioer. Between these two 
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dates, namely on 18tb May 1895 the defend- 
ant paid np the amoant of Baldeo Singh’s 
deoree to save the property from sale. 

The first point argued is whether this 
payment is oovered by section 72 (6) of the 
Transfer of Property Act. This is contested 
on tvvo grounds: — 

(1) that it was made before the mortgagee 
took poBBessioD, and 

(2) that the interest of the defendant 
oonld not have been affected by a deoree to 
which he was no party. 

As regards the first question, it appears 
to me that the words of the section are wide 
enough to cover snob a case as this, where 
the respondent had actually obtained an 
order in the execution department directing 
him to be put in possession of the property 
and all that remained to he done was a for- 
mal act by a ministerial officer of the Court. 
A somewhat analogous case which has given 
rise to much differenoe of opinion arises 
under clause 6 of Article 182 of the Limita- 
tion Act, where in certain oa^es limitation 
runs from the date of issue of notice to the 
person against whom execution is applied 
for. Does this mean the date when the 
Court orders notice to issue or the date 
when the ministerial officer of Court actually 
despatches it? A Full Bench of the Allaha- 
bad High Court has recently held in Ealka 
Baksh Singh v. Bam Oharan{l) that it is the 
date of the Court’s orders which counts, 
bimilarly, when a decree-holder has got an 
order from the Court in the execution de- 
partment directing him to be put in physical 
possession of the property and all that re- 
mains to be done is for a peon or other officer 
to give formal delivery on the spot, be is, in 
my opinion, entitled to take action for the 
protection of the property under the previ- 
sions of section 72 of the Transfer of Proper- 
ty Act. 

The second objection is more serious. It 
is admitted that the defendant or bis pre- 
deoessors-in-interest were not made parties 
to Baldeo Singh’s suit, though that mort- 
gage was in existence when the suit was 
brought. It is well established that the 
rights of a puisne mortgagee cannot be affect- 
ed by a decree passed on a prior mortgage, 
if the prior mortgagee neglects to make the 
puisne mortgagee a party to his suit. If 

(1) 40 InOs CbSg 5^)4; 40 A* 690j 10 A» J* 6C3< 


authority is needed for this proposition, it is 
sufficient to refer to Umes Ohunder Sircar 
Zahut Fatima (2), Bam Narain Sahoo v, 
Bandi Pershad (3), Dip Narain Singh v, Bira 
Stngh (4) and Bet Bam v. Shadi Bam (5); 
A sale which does not affect the interest of 
the puisne mortgagee is not oovered by sec- 
tion 72 [Raiendra Prasad v. Bahuria Batan 
Jot Etter (6)]. 

The learned Counsel for the respondent 
relies on the deoieion of the Bombay High 
Court in Bassanbhai v. Umaji (7) which -was 
followed in this Court in Kedir Nath v. Saiyad 
Bafiz Alt (8), in which it was held that where 
a prior mortgagee had foreolo3ed the rights 
of the mortgagor, be was entitled, as repre- 
senting the mortgagor, to redeem a puisne 
mortgagee instead of the puisne mortgagee 
being entitled to redeem him. It is argued 
from this that a deoree to which the puisne 
mortgagee is not a party may injuriously 
affect him by depriving him of his right to 
redeem the prior mortgage. It is unneces- 
sary to discuss the correctness of the ruling 
in Hassanlhaiv. Umaji (7) which has been 
doubted by some Courts, vide Gour’s Trans- 
fer of Property Act (4th Edition), page 1130, 
since if that ruling is correct it is not suffici- 
ent to bring the case within section 72. 
A mortgagee is always liable to be redeemed 
by his mortgagor or the representative of his 
mortgagor. All that has happened, if the 
Bombay ruling is correct, is that the right 
of redemption inherent in the mortgagor baa 
passed to the prior mortgagee by reason 
of the sale or foreclosure. The mortgagee is 
in DO possible danger of losing his security 
and if he gets possession of the property, 
as be would have done in this case, before 
the sale on the prior mortgage takes place, 
he can resist any attempt to oust him until 
a deoree has been passed to which he baa 
been regularly made a party and in which 
he has been allowed a right of redemption. 

(2) 18 C. 164; 17 I. A. 201(6 Sar. P. O.J. 607* 9 
Ind. Deo. (n. e.) 1)0 (P. C.). 

V3) 31 C. 737. 

(4) 19 A. 627! A. W. N, (1897) 147| 9 Ind. Deo. 
(k* 6 ) 341 • 

(6) 46 Ind. Cas. 798; 16 A. L. J. 607( 6 P. L. W. 
88:36 M. L. J. 1; 24 M. L. T. 92; 28 0. L.J. 188; 
(1918) M. VV. N 6*8: 20 Bom. L. R. 798} 22 0. W. N. 
1033; 40 A. 407; 45 L A. 130 tP. C.). 

(6) 38 Ind. Cas 2S2; I P. h. J. 689; 8 P. Ii. W. 37. 

(7) 28 B. 1R3; 6 Bora. L. R. 893. 

(8) 10 0,0.366. 
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This was direotly held by a Benoh of this 
Court in 8heo Indar Bahadur Singh v Ohati- 
tt(2-dm(9). It is clear, therefore, that the 
payment made by the defendant was not 
immediately necessary in order to save his 
seonrity and it cannot, therefore, be brought 
within the provisions of section 72. 

This 6nding, however, does not dispose of 
the case. There remains the qnestion of 
section 74 of the Transfer of Property Act 
and the principle that a puisne mortgagee 
who redeems a prior mortgage is entitled to 
hold it up as a shield against any attempt 
to oust him from the property. The appel- 
lant does not deny that section 74 applie?, 
but contends that this does not stand in the 
way of his redeeming the usufruotuary mort- 
gage separately and the prior simple mort- 
gage, should he so desire, later on. This means 
in practice that he would have no need to re- 
deem it at all. Once in possession of the pro- 
perty he would be secure and the respondent 
could not enforce his mortgage, as more 
than twelve years have elapsed not only 
since the date of the mortgage, but even 
since the day on which he paid off the 
decree. A large number of cases have 
been cited at the Bar but there are two 
which have a special bearing on this 
question. Ahd'd Qigyum v. Sair ud din 
Ahmad (10) was relied on by the lower 
Court as laying down that a usufructuary 
mortgagee who satisBes a decree for sale 
on a prior mortgage is entitled to retain 
possession until he receives the amount 
of both this mortgage and bis own. That 
case is not precisely in point, because the 
decision was speciBcally based on the 
provisions of section 72 of the Transfer 
of Property Act. The puisne mortgagee, 
having been made a party to the suit 
for sale on the prior mortgage, was 

compelled to redeem it on pain of losing 
his security. On the other hand, in 
Kirat Singh v. Debt Singh (11) the same 
principle was laid down not with re- 
ference to section 72 bat to the principle 
of subrogation. In that case two raort- 
gagei had been executed, the 6rst mort 
gage which was simple and the second 
mortgage which was usufructuary. The 

(9) 33 Ind. Cas. 24^; 18 O. C 347. 

(10) 27 A. 403; 2 A. L. J. 23; A. W. N. (1005) 11. 

(U) 27 A. 308; A. W. N. (1904) 2S8. 


Brat mortgagee brought the property to 
sale without making the second mort- 
gagee a party. The anotion-parohasera 
nevertheless enooeeded in getting possession 
of the property. They were snbseqnently 
redeemed by the holders of the puisne 
mortgage. As in the present case a suit 
was finally brought by the representatives 
of the mortgagor to redeem the usufructuary 
mortgage without redeeming the prior 
simple mortgage, the amount of which 
had been paid by the puisne mortgagee. 
The Court (Stanley. 0. J., and Banerji JJ 
dismissed the suit in these words: — 

“The defendants are in possession not 
only by virtue of the mortgage obtained by 
them bat also because they have redeemed 
the prior mortgage of 1883. They have 
stepped into the shoes of the holders of 
that mortgage and are entitled to hold 
up the amount of that mortgage as a 
shield against any claim that might be 
brought against the.-n for ousting them 
from possession of the mortgaged pro- 
perty. The plaintiffs did not in their 
suit offer to redeem the first mortgage, 
nor have they, at any later stage of the 
proceedings, ever consented to do so. Their 
Bait has, therefore, been rightly dismissed 
and we dismiss this appeal with costs.” 

That case was similar in principle to 
the present and the decision was distinctly 
based on the ground of subrogation and 
what may be called the doctrine of shield. 
In that case also the second mortgagee 
was not made a party to the suit on 
the first mortgage, it may be that in. 
the case cited the puisne mortgagee could 
not have regained possession of the pro- 
perty without redeeming the prior mort- 
gage. but it is equally clear in the pre- 
sent case that the respondent could not 
have hoped permanently to retain posses- 
sion without doing so. To a suit in 
woioh all the neces.sary parties were 
icined— aiii there was notliing to prevent 
the au ctioupuroliaser under the first 

decree fi’o.ii iustitutiiuj suoli a suit 

the reipon-lent could have no defence 
except an ofi'i):- E’-' redeem. 

X pciut mvds in argument of the 

f.i tt t!ia‘ a tuiit euforca tlie original 
lu c ‘d a-.-iiin.iug that suf’h a 

-mi t!rvi the rainedy would, 
p h hy w ly of oxboation, v/ouli 
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DOW be time*barred. Where, however, a 
|>er8on redeeming a prior mortgage is 
entitled to hold that mortgage up as a 
shield against ao attempt to dispossess 
him by a person whose rights arose sub* 
oequently, his right to do so is independ- 
ent of the question whether as plaintiff 
he oonid have enforoed the mortgage by 
sale or otherwise. A party who is in 
the position of defendant can often rely 
on rights he might have been unable to 
enforce as plaintiff. As this Court re- 
marked in Afe^ar6an Singh v. Raghunath 
Singh (12), there is in general no limitation 
against defenoe. The deoision arrived at 
by the lower Courts is in aooordanoe with 
justioe, it is supported by the ruling oited 
above, and I uphold it. 

On the question of interest I agree with 
the lower Court that the respondent was 
entitled to simple interest. The fact that 
the decree did not award future interest is 
immaterial. The appellant was in possession 
of the profits of the property against the 
interest of the usufruotuary mortgage. 
He bad to pay a considerable further sum 
and there is no reason why he should not 
be recouped. At the same time I consider 
that 6 per cent, per annum is sufiSoient 
under the circumstances. It was faintly 
suggested that the question of the rate of 
interest was rts judicata^ but this is clearly 
not the case. It was unnecessary to deter- 
mine this question for the purposes of the 
previous suit in which the question arose. 

In the result 1 modify the lower Court’s 
decree by reducing the rate of interest 
payable on the sum of Rs. 61fi-ll-6 from 
1 per cent, per month to 6 per cent, per 
annum, but in all other respects dismiss 
the appeal. As the respondent has been 
substantially successful he will get his 
costs of this appeal from the appellants. 

Ajypeal dismueed. 

(12) 49 Ind. Cas. 116; 5 0. L. J. 7C8. 


CALCUTTA HiaH COURT. 
App1£al& prom Appellate DeobeksNos. 2008 

AND 248S OF 1917. 

April 9, 1919. 

Fr6«efi^:^Jn8ttoe Sir John Woodroffe, Kt., 
and Justice Sir Sbamsul Huda, £t. 
MURALIDHAR ADITY A— Plaintiff- 

Appellant 

versus 

RADHA MOHAN HAZBA and anothrb — 

Defendants — Respondents. 

Bengal Tenancy Act {VIll B. 0, of 1685), as. 60, 116 
^Premm'ption undet s.60, whether arises after publico^ 
tion ej Record of Rights, 

After the publicatiou of a Record of Bights under 
Chapter X of the Bengal Tenancy Act in respect of 
a tenancy, the tenants are debarred by the provisions 
of section 1 16 of the Act from claiming the pre- 
sumption which is mentioned in section 60 of the 
same Act. [p. 663, col. 1.3 

Appeals against the decrees of the Addi« 
tional District Judge, Midnapur, dated the 
23rd June 1917, affirming that of the 
Officiating Mnnsif, 3rd Court at that place, 
dated the 22Dd June 1916, 

FACTS appear from the judgment. 

Dr. Dwar'ianath Mitra (with him Baba 
Man%ndranat\ Banerfi)^ for the Appellant.— 
This is a suit for arrears of rent and for 
enhancement of rent on account of the 
price of staple food crops having gone 
high. The defence was that the rent was 
consolidated for Rs. 26 and had been paid 
for over 20 years and so the defendants 
claimed bsnefit of the presumption under 
section 50, Bengal Tenancy Act. But 
afterwards there had been final publication 
of the Record of Rights under Chapter X 
of the Bengal Tenancy Act as regards the 
tenancy in suit Consequently no presnmp> 
tion as is claimed can arise. Refers to 
section 115, , Bengal Tenancy Act. The 
Record of Rights creates a presumption 
in my favour. The lower Court relies on 
Mahtraga Radha KisKore Manikya Bahadur 
V. Zmed Ali (1), but it has been overruled 
by the Full Bench in Pirthi Ohani Lai 
Chowdhury v. Basarat Alt (2). Moreover, I 
rely on the provisions of the Statute itself, 
which says one cannot get the benefit of 
the presumption once the Record of Rights is 
finally published. 

Baba Mohini l^ath Bose, for the Respond- 
ents. — Particulars under section 102 (5), 

(1) 12 C. W. N. fl04. 

(2) 3 lud Ctt8. 449 (F. B.); 37 C. 30; 13 0. W. 
1149; 10 C. L. J.843. 
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Bengal Tenanoy Aofc, are not reoorded. 

[Dr* Mtira.—li it ia reoorded that the 
tenant I'e an oooupanoy raiya^, the landlord 
is entitled to enbanoement. If be bad been 
a tenant at 6xed rate it wonld have been 
So reoorded. The status ia recorded, so 
all the inoidents thereto naturally follovr. 
PtTtht Ohand Lol Ohowdhury v. SasdTQt A.li 

(2) has fnlly oonsidered the matter. Refers 
to Harihar Persad Bajpai v. Ajub Mint (31.] 

The Record of Rights is not qnite aoou- 
rate. Partionlara under section 102 (6), 

Bengal Tenanoy Aot, being not recorded 
in the Record of Rights, it is erroneous 
and so section 115, Bengal Tenanoy Aot, 
does not apply. There ought to be a 
remand for adjudioation aooording to law. 

Dr. Mitra was not called upon to reply 

JUDGMENT. 

WoODROPFB, J. — In these two appeals it 

has been contended that the Courts below 

should have held that the Reoord-of. Rights 

having been dually published under GhapterX 

of the Bengal Tenanoy Aot in respeot of 

the tenanoy in suit, the defendants were 

barred by the provisions of section 115 

of that Act from olaiming the presumption 

which is mentioned in section 50 of the same 
Aot. 

The learned District Judge had based his 
^oision upon the case of Maharaja Badha 
Kuhore Manihya Bahadur v. Umed All {\) 
Bat having regard to the Full Bench 
deoision in Pirtki Ohand Lai Chowdhry 
y. Basaraf Alt (2) and to the decision which 
18 reported as Harihar I ersad Bajpai v. 
A 3 uh Misir (3), we think that the learned 
Judge 8 view of the law cannot be supported, 

set aside the judgment 
and decree and remit the case to him 
for re-hearing. On the re- hearing the matter 
o which the learned Judge will direct 
ftis attention is the third issue, which deals 
wi the alleged rise in the price of the 
8 ap e food crops, the claim for enhaoo6< 
on that aoooaot and th© amount of 

0n anoement which under the oiroumstances 
18 to be allowed. 

. appellant is entitled to his costs 

Q e two appeals before us, bat havingf 

appeals 

raised the same question, we think that 

re should be only one hearing fee. 

(3) 22 Ind. Caa. 604; 46 C. 980. 


All dther costs both before and after 
remand will follow the decision on the 

remand. The finding of the lower Appellate 
Court on issue No. las to there being one 
consolidated jama will stand. 

Shausdl Rdda, J,— I agree, 

Appeals alloised. 


ALLAHABAD HIGH COURT, 
Letters Patent Appekl No. 15 ok lyiS. 

June 6, 1919. 

Present;— Justice Sir P. C. Banerji. Kt., and 

Mr. Justice Rahque. 

NIADAR SiNGH — Decree-holder 

Appellant 

versus 

SABIT KHAN and others — Judgment- 
DfcBTOBS — R espondents. 

Civil Procedure Code (Act V of 1G09) s 60— 
E.i>ecution of decreej-Agriculfurisf, home belonging 
to, whether can be sold, ^ ' 

Having regard to the proviaiona of section 60 of 

the Ci7il Procedure Code, the l.ouse of an a«.ri- 

ctt tunat, which is appurtenant to kis ar^ricultm^l 

holding, is not liable to sale in execution o”f a decrei 

obtained upon a mortgage of the liouse made by the 
agriculturist. ^ ® 

Appeal, under section 10 of the Letters 

Patent, against the judgment of Justice Sir 

George Knox, Kt, dated the 23rd Novem- 
her 1917. 

Dr. S. N. Sen, for the Appellant. 

Mr. 8. A. Haider, for the Respondents 
JUnGMENI'.— The question in this case 
IS whether the bouse of an agriculturist 
which has been found to be appurtenant 
to hi8 agricultural holding, is liable to 
sale in execution of a decree obtaineH npon 
a mortgage of the house made by the 
agriculturist. The appellant relies on the 
deoision of the Pull Bench in Bhola Nath 
V. Musammai Kishori (1). I,, that oise fhe 

view seems to have been taken that the 
hoo«e of an agriculturist which was mort 
gaged by him was liable to sale in execu- 
tion of a decree, prov.'ded that it did not 
appertain to his agrionltniMj holding. As 
in this case it has been found that the 

house appertains to the agricultural holding 
of the respondoiits. it is not liable to sale 

having regard+o t^o provisions of section 

of the Code of Civil Procedure. \Vo dismiss 
the appsr.l '.vilh costs. 

(l; li 1.1-1. Cu3. 046; 34 A. 8^A 
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CALCUTTA HIGH COURT. 

Appeal froji Appellate Decree No. 2243 of 

1917. 

Maroh 19. 1919. 

Fr^seni : — Jostioe Sir Ernesfc Fletcher, 

R.T., aod Mr. Jnatice CamiDg. 
AMULLYA CHARAN DAWN— Plaintiff— 

APrELL vNT 
tersus 

ASKARl KAZI and others — Defendants 

— Respondents. 

Mortgage — Interest^ high rate of — Mortgagee, ivketker 
entitled to contractual rate of interest. 

Where it is not shown that there was any undue 
influence or coercion, interest on a mortgage must 
be calculated and allowed at the rate provided for 
by the contract between the parties in the mortgage- 
deed, even though the interest would run up to a 
large sum. 

Appeal against the decree of the Officiating 
Subordinate Judge, 2nd Court, Burdwan, 
dated the 25tb June 19i7. affirming that 
of the Munsif, 3rd Court at that place, 
dated the 4th September 1916. 

FACTS appear from the judgment. 

Babu Sarat Chandra Roy Ghotedhury (with 
him Babu Satya Oharan Stn^a),' for the 
Appellant. —This appeal is on behalf of 
the plaintiff and it arises out of a suit 
for the enforcement of a mortgage bond 
dated June 1S04. In the bond the defend* 
ants slipnlated to pay interest on the 
principal sum borrowed at the rate of 
15 per cent, per annum. The bond contains 
a further stipulation that in case of default 
of payment of interest for one year the 
mortgagee will be entitled to oompeund 
interest at the same rate. The Courts 
below have reduced the amount of interest, 
apparently thinking that interest at the 
rate of 15 per cent, per annum with 
yearly rests was too high, and, therefore, 
the stipulation for the payment of 
interest penal. The view taken by the 
Courts belo n is wrong, especially when 
there is no evidence that the rale of 
interest was inserted in the bond by 
undue inffuence or coercion. Having 
regard to the decision of tbeir Lordships 
of the Judicial Committee reported as Azi» 
Khany. Duni Chond (l>, the Co irt cannot 
reduce the interest unless it is shown that 
the creditor used his influence onthemort- 

(1)48 Ind. Cas. M3; 23 C. W. N. SOilOlP. R. 
1918; 1155 P. W. U. 1918. 
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gagor in fixing the rate of interest. In this case 
there ia no evidence that the creditor did so. 

Babu Atindra Nath Mukherjee for 
Manlvi A, K. Fuzlul Suq, for the Be- 
Bpondents. — Having regard to the fact 
that the mortgagee was a needy man and 
was compelled to borrow money at a very 
high rate of interest as well as to the 
fact that the amount of interest has come 
up to a pretty large sum of money, the 
amount of interest has been rightly reduced. 
Refers to Ohallaphroo v Banga Behary Sen (2)’. 

JUDGMENT. ! 

Fletcher, J.— The only question involved 
in this appeal is this: Is a mortgagor en- 
titled to the contractual rate of interest 
where it is not shown that he dominated 
the will of the borrower and where it is not 
shown that there was any undue influeuce or 
coercion? I am clearly of opinion that he is. 
The recent decisions of the Privy Council 
show quite clearly that if facts are established 
to bring the case within the provisions of the 
Indian Contract Act, then the mortgagee is 
entitled to the oontraotual rate of interest. 
The fact that the interest would run op to a 
large sum owing to the borrower baying 
failed for a period of 4 years to repay the 
principal or to keep down the interest, does 
not seem to be any sufficient gronnd for 
holding that the lender had dominated the 
will of the borrower. We must allow this 
appeal and direct that, in calculating the 
amount due upon the mortgage, interest be 
calculated and allowed at the rate provided 
for by the contract between tbe parties in 
the mortgage-deed. Tbe respondent must 
pay the costs of the appellant in all Courts. 

CcMiKO, J. — I agree. 

Appeal allowed. 

(2) 31 Ind. Cas. 394; 20 C. W. N. 408; 22 0. L. J. 
311. 

OUDH JUDICIAL COMMISSIONER’S . 

COURT. 

Second Civil Appeal No. 119 of 1918. 

February 3, 1919. 

— Pandit Kanbaiya Lai, A, J. 0, 
and Mr. Daniels, A. J. 0. 

BADAL SINGH and others — Defendants 

— Appellants 

versus 

MAHABIR SINGH— Plaintiff— 

U. P. Land Revenue Act (77/ o/ 1901), s. 233 (k)— 
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Juriadietion of Civil and Revenue Courts — Partition 

Plots belonging to one co-sharer assigned to another 
•“Suit to recover possession oj plots, maintainability of. 

A co-sharer claimed exclusive title to several 
plots of land in a village which was partitioned by 
the Bevenue Court. He was a party to the partition 
proceedings, but he failed to apply to the Court 
either to exclude those plots from partition, or to 
allot them to his mahal. Some of these plots were 
allotted to the mahal of another co-sharer; 

ffeld, that the suit was barred by section 233 fit) 
of the U. P. Land Bevenue Act. [p. 655, col. 2.] 

Appealagainst the decree of the Sabordinate 
Judge, Partabgarh, date! tbe 8fcb January 
1918, reversing that of the Muosif, Partab* 
garb, dated tbe 12th March 1917. 

Babu Bishoshwar Nath Srivastavot for tbe 
Appellants. 

The Hon'ble Mr. Wazir Hasan, for the Re- 
Bpondent. 

JUDGMENT. 

Sanhaita Lal, a. J. C. — Tbe questiou for 
determination in this appeal, whioh has been 
referred to a Bench for decision, is whether 
a co*8harer who claims an exclusive title 
to oerlain plots of land can file a suit in 
the Civil Court for tbe proprietary pojses^ 
eion of those plots or for tbe declaration 
of his title thereto after a partition of the 
village, in which those plots stand, has been 
effected, allotting the said plots to another 
oo-aharer of tbe village The Court of first 
instance found in tbe negative but tbe lower 
Appellate Court tock a different view. It 
appears that r uraj Baksh Singh and bis 
brother held a Ifi-pies share in two villages. 
On the 6th August 1£60 Suraj Bakhsh 
Singh made a gift if certain plots of land 
in the said villages, measuring lO bighas, 
in favoor of Ram Prasad Singh, the uncle 
of the plaintiff- respondent. Six bighas out of 
the said plot formed part of tbe shamilat 
land of the villages. The remainii g 4 
highas were apparently in the separate pos- 
session of Surai Bakhsh Singh and were 
entered in the name of Kam Pra.^ad Singh 
in pursuance of the gift. The di^pute in 
the present appeal relates to some of the 
plots whioh formed part cf the shamilat land 
of the two villages. 

Suraj Bakhsh Singh and his brother sub- 
sequently sold an 8-pies share of each of 
the two villages to Madho Singh, the 
predecessor- in-inlerest of the defendants- 
appellants, exempting 3 bighas of the shamilat 
land, which had already been given to 
Ram Prasad Singh (Exhibit 6), They similar- 


ly sold another 8-pieB share of each of the said 
villages to the predecessor in-interest of the 
plaintiff-respondent, exempting the remaining 
3 highas of tbe shamilat land, which bad 
been given to Ram Prasad Singh (Exhibit 
3). The donee was thus the proprietor of 
the 10 highas of land given to him subject 
to any rights which the oo-sharers of the 
donor might enforce at the time of tbe 
partition in regard to that portion of the 
land, comprised in the gift, whioh was the 
shamilat property of all the co-sharers. 

Both tbe villages were subsequently parti- 
tioned on tbe application of the present 
plaintiff and some other co-sharers. The 
disputed plots were allotted partly to tbe 
defendants and partly to the persons other 
than the plaintiff. The plaintiff as the heir 
and legal representative of the donee, who 
had died prior to the partition, did not 
urge at the time that those plots should 
be allotted to bis mahal or excluded from 
the partition. He now seeks to go behind 
the partition and claims the plots allotted 
to tbe defendants and compensation for those 
allotted to the other oo sharers. 

It is obvious, however, that as a party 
to the partition proceeding it was open to 
him to raise the question of bis alleged 
title to the plots in dispute under section 
111 of the U. P. Land Revenue Act (III of 
1901). The claim for partition related to 
certain fractional shares in tbe entire villages. 
According to paragraph 2 of the plaint* 
the plots in dispute formed part of the 
shamilat land of the villages; and if there 
was any arrange nent by which the plots 
in dispute were held in the separate posses- 
sion of the donor in lieu of other plots 
whioh the other co-sharers held in their 
possession, such an arrangement, not nn- 
oommonly effected to prevent constant dis- 
putes abont the profits, held good, as pointed 
out In Ram Autnr v. lhakur Jagan Nath Bakhsh 
Singh (l), till a regular partition was effected 
but no longer. In any event, the failure of the 
plaintiff to apply for the e.KoIusion of those 
plots from partition or for the allotment of 
the same to his mahnl estops him from raising 
any question of title inconsistent with the 
partition, which has already been completed. 
Section cliase (i), of the U. P. Land* 

Hoveuuo Aat (UL of It'Gl) excludes the 
jurisdioti 11 of tl)e Civil Court to deal with 
(1) lOO *J. 204ai j). 207 , 
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aoy matter arising ont of or ooDoeoted with 
the partition or nnion of mahals except as 
provided by seotions 111 and 112 of that 
Aot, The deoisioDS in Muhammad Sadiq v. 
Laute Bam (2), Lachman Das v. Hartuman 
Prasad (3) and Bi)ai Misir v. Kali Prasad 
Misir (4) enforce the view that a qaestion 
of title, whioh oonld have been raised in 
the partition proceedings, cannot be raised 
outside it except in the manner provided by 
sections 111 and 112. In Singh v. 

Rari Singh (5) a suit filed by one 
oO'Sharer for the recovery of possession 
over land allotied to another cO'Sbarer 
in contravention of an agreement entered 
into between them at the time of 

partition was held to be excluded from 
the cognizance of the Civil Court by section 
119, clause (d), of the Oadh Land Revenue 
Aot (XYIl of 1876) then in force, wbiob 
contained provisions of a similar obaraoter. 
In Thakur Sanwal Singh v. Bhikhart (6) and 
Kali Pershad v. Mvsammat Thakur Dei (7) it 
was similarly held that a complete parti 
lion had the effect in law of vesting title 
in the party in whoso favour the partition 
had been oairied out, and the Civil Court 
bad no jarisdiction to go behind it. 

The learned Counsel for the plaintiff, 
respondent, arguing on the assumpoion that 
the plots in dispute were excluded from 
fractional shares, whioh were subject-matters 
of partition, rt-fers to the decisions in 
Shamhhu Singh v. Daliit Sirgh (",) and Kalka 
Prasad Moninohan Lai (9) in support of his 
contention that the proceedings taken by 
the Revenue Court did not affect the title 
of the plaintiff to the said plot?. Buc the 
assumption made is not justified by the 
allegations made in the plaint or the 
circumstances of the case. No plot, which 
forms part of the shamilat land of the 
village, can become the exclusive property 
of any co-sharer except by virtue of a 
partition in which all the oo sharers of the 
village are parties. No such partition is 
set op in the plaint. A person who is a 
party to the partition proceeding cannot 

[ (2) 23 A. 291; A. W. N. (KOI) 86- 

(3) 8 Ind. Cns. 807; 33 A. 169 7 A. L. J. 1 ’.56. 

(4) 41 Ii.d- Oas. 912: 39 A 469; 15 A- L. J. 496 

(.5) 5 O. C. 140 

(6) 23 liid. Cub. 860; 1 O Ij. J. 38. 

(7) 23 Ind. Cas. 965; 1 0. L.jl. 81. 

(8;:'3Ind Cu3 1«5 3» A. 243; 14 A. h. J. 293. 

(9) 33 Ind. Cas. 86; 38 A. 302; 14 A. h, J. 373. 


bs permitted to enlarge the allottnent 
to him at the partition by setting up a titlb 
inconsistent with that partition to 'the land 
allotted to the mahal of another eo^sharel*. 

The appeal is, therefore, allowed and 
claim of the plaintiff dismissed With costs 
tbrougboat. 

Daniels, A. J. C. — I concur. 

Appeal allowed. 


CALCUTTA HIGH COURT. . 

Appeal pjom Original Dscree No 230 op 

1917. 

March 14, 1919. 

PrsAdnf: — Mr. Justice Greaves and Mr. 

Justice Newh^uld. 

KAILASH CHANDRA BANIK and others 
— Pluntipps — Appellants 

versus 

LATIFANNESSA ESATUN, wipe op Kazi 
ABDUL H033AIN, and cthers — 
Defendants — Respondents. 

Mortgage — Pardanasbin ladies e.vicuti'ng mortgage 
— Independent advice^ necessity of — Interest with pro- 
vision tor compound interest, whether penal-^Coniract 
Act (ir of 1872), s. 74. 

Tn order to make pardanashin ladies liable under 
a inorlgago executed by them, the mortgagee must 
take the elementary precaution of seeing that the 
ladies have independent advice with regard to the 
transaction, [p, 660, col. 2.] 

Astipulation in a mortgage-bond for interest at 
the rate of one per cent, per mensem, with a 
provision for the payment of compound interest, can- 
not in any way bo regai'ded as a penal provision, 
[p 660, col. 2 ] 

Appeal against the decree of the Sub* 
ordinate Jad.;e, First Court, Paridpore. 

FACTS appear from the jadgmeot. 

Baba Joges\ Chandra R‘>y (with him 
Babus Ramakania Bhattacharjee and Sarat 
Chandra <rVo«e), for the Appellants. — The 
Co'irt below i.4 wroog io holding that 
full consideration did net pass and that 
only Rs. 2,700 were advanced iu oa.s’i and 
on a previous bond. Three of the attest- 
ing witnesses have deposed to the effect 
that full consideration money did pass to 
the mortgagors. Moreover, one of the 
mortgagors was an Honorary Magistrate and 
a teacher for sometime and it cannot be 
believed that he parted with the receipt 
from the Regietratioo Ofifioe without fqll 
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^tisfaotioD of tbe consideration money. 
Ihe bare denial on the part of the 
mortgagors is not aaffioient to prove tbe 
fact that fall amount was not paid. The 
books of the firm show entries of the 
payment of the said amount. There is no 
reason to disbelieve them. The lower 
Court ought not to have taken them so 
lightly. Surrounding ciraumstanoes ought 
not to have been taken into consideration 
by the learned Sub Judge in view of the 
poMtive evidence in favour of tbe plaintiff. 

The Court below is wrong in re- 
fusing to allow compound interest. The 
stipulation as to charge of compound interest 
at 12 per cent, per annum is neither penal nor 
UDConaoionable. The terms were to (be 
following effect: *We promiee that till the 
realisation of the said entire amount of 
principal and interest we shall pay interest 
on the said amount at one per cent, per 
mensem or Rs. 50 every month and shall 
redeem the mortgaged properties, on pay. 
ment of tbe entire amount of principal 

month of Chait 

AU ^ r’ doable to pay off 

the whole of the interest due for each 

year within the month of Chait of that 
year, then the interest of each year will 
be added to tbe principal on the expiry 
of the year and we shall pay interest at 
that rate, from the 1st of Bysaok of tbe 
next year, till (he whole of ibe entire 
amount is realised, i. e.. we shall pay at the 
rate of compound interest.” 


I contend that all the conflicting decision 
on this point have been set aside by th 
Judicial Committee in its decisions reporte< 
MAztz Khan-v. Buni Ghand (1) and Ball 
AfaZ V. Ahad Shah (2). 

hoIdin( 

tbat the three female executants did no 
formally execute tbe documents and reoeiv. 
toe consideration nor any benefit frou 
tbe transaction and that they did not gei 
lodepeodent advice. 

U is admitted and proved tbat the tw( 
female exeontants had their hushands 
v.n* with them in the same house and 

‘"’ey did not gel 
191^ ms "5- 'y- 130; 101 p. fi 

eiirie^ Y ^ 'y- ^"-233; 35 M. L.J. 

m'p W R 25 J[. L. T. 55; 

oV^ti ■ 29 C. L. J. 165 1 L- p r r 

ai Bom. L. R. 66S {P. C.). ’ ^ ' 


independent advice. The attesting witnesses 
in their depositioos have proved that they 
understood tbe nature of the transaction 
and got the amount. The defendant No. 1. 
one of the male executants, himself admit, 
ted tbat the female defendants were as 
much liable as they wefO' 

Tbe Court below was wrong in taking 
into consideration the probabilities of tbe case 
in tbe face of direct and positive evidence. 

Babu Panchanan Ohose for Baba Jitendra 
Kumar Sen Oupta, for the Respondents.^ 
The ladies were not free agents. They 
were not benefited by the bond. They 
have simply been duped by the male ex* 
eoutanta. It is a case where undue influence 
has been exercised and confidence misplaced. 
The brothers were murahbi (sole managers 
of the estate) and tbe whole thing was done 
under their undue influenoe. 

They had DO independent advice. If 
they bad any advice it came from suspicious 
quarters. The position would have been 
different if they had got independent advice. 
Referred to KaH Bakhsh Singh v. Ba^rtf Qopal 
Singh (3) and Badiatannessa Bibi v. Ambica 
Okoian Qhose (4). 

Whether there was due attestation or 
execution by the ladies was not proved. 

[Greavks, J. — What do you say about the 
genuineness of the account-book ?J 
I have nothing to say against it. 

Baba Jogesh Okandra Roy briefly replied. 
JUDGMENT. — This is an appeal by tbe 
plaintiffs against a decision of tbe Subordi- 
nate Judge of Paridpore, dated the 12th 
Way 1917. The suit was to recover a sum 
of Rs. 13,000 odd alleged by them to be 
due upon a mortgage for Rs. 5,000 dated 
the let July 1907. 


it purports to be executed by Abdua Samad 
Kaji, Abdul Majid Kaji, AbdurabKaji and by 
three ladies, Latifannessa. Mobarakannessaand 
Jaburannessa. The first three porsousaigned 
the document but Latifannessa. Mobarakan- 
nessa and Johurannespa signed and affixed 
their mark by the pen 
The mortgage recites a 
due to the mortgage©, 

Banik, and a present advance of Rs. 3 400 
(3; 21 Itul. Cas. 9S5; 36 A. SI at p. 91; IS C. 

282: 10 O. C. 37S; Jl!)! i) M. \y. 1 12- 1*’ \ L J 1 1*5- 

i21; Jb B-jiu. L. p.. i ;7j -U I. A, 23 (P. U.>. 

Vu-i 4-)l;l3C, \Y. N. J 133 utp. 1134. 


- - — . — ii W 

of Kalai Bepari, 
sum of Rs. 1,600 
Kailash Chandra 
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taken in oash. The interest is one 
per cent, per mensem and there is a 
provision for the payment of compound 
interest. The writer of the doocment appears 
to be one Kalai Bepari and there are some 
seven witnesses to the document itself, three 
of whom have been called before ns. 

The other witnesses have not been called, 
nor the writer of the document. The dooa« 
ment was presented for registration on the 
Ist July 1907 at the Madaripur sob- 
registry ofl&3e by Abdus Simai and execu- 
tion was admitted before the Sub-Registrar 
by Samad, Majid and Abdurab who were 
personally known to the Sab- Registrar, 
Execution was also admitted by Latifan- 
nessa, Mobarakaunessa and Jahurannessa, 
who were identitied to the Sub Registrar 
by Israid HuqChowdhuri. The memorandum 
of registration contains no reference to the 
passing of the consideration. 

The plaintiffs’ case is that the balance 
of the consideration monay was paid two 
days after the registration, namely, on the 
5th July i907. The defence of all the 
defendants was that only R^. 1,100 was 
paid and that in any case the mortgage 
should only stand for this amount in 
addition to the Rs. 1,600 previously due 
and they said that the balance of Rs. 2,i00 
was never in fact paid. The ladies denied 
the execution on the Ist July and in 
any case they stated that they did not un- 
derstand the nature of the document which 
they were signing. 

The learned Subordinate Jndge has 
aeoepted the evidence of the defendants 
and has passed a decree against the 
male executants of the mortgage for a 
Bum of R^. 2,700 and he has held that 
the ladies are not bound by the mortgage 
and he has held that compound interest is 
in its nature penal and has accordingly dis- 
allowed the provision for compound interest. 
It remains for us to see whether the learned 
Subordinate Judge was juatified upon the 
evidence and upon the oiroumstanoes m 
arriving at the conclusion at which he has 


arrived. . - * 

The plaintiff gave his version of the trans- 

action and stated that Kalai Bepari wrote the 

bond and that the first three mortgagors 

signed tbeir names and the last three, that is 

to say, the ladies touched the pen and their 

pimes were written by Kalai Bepari. He 


states that the whole party was in a boat 
and that the document was written and exe- 
cuted there, and that the women touched the 
pen in the presence of the persons who ap- 
peared as attesting witnesses to the document, 
and who he states were in the boat. Ho 
states that ths writer wrote out the document 
and made everybody understand its contents 
and that the consideration of Rs, 3,400, 
that is to say, the balance due, was paid in 
the same boat but not on the same date. Ho 
says that on the date of execution the docu- 
ment could not be registered as it was late, 
that the next day was market day and that 
accordingly it was not registered until the 
3rd July. Then he states that two days 
after the registration, on the 5th July, the 
same parties and the same witnesses met in 
the same boat and that Rs. 3,400 was 
paid then; and that he was told by the 
ladies to pay the entire consideration to the 
male executants, and he says that he paid 
the amount before them and that they count- 
ed the money and took it. Ha states^ in 
cross examination that on Friday, that is to 
say, the 5 th July the three male exeouUnts 
went to his shop, told him that the docu- 
ment was ready, that is to say, it had bean 
registered and that the consideration ^ should 
be paid and that he thereupon paid the 
money, the money coming from the funds of 
his Madaripur shop. 

The next witness is one of the attesting 
witnesses Hara Lai Saba. He confirms the 
story of the plaintiff with regard to the exe- 
cution of the document and states that four 
days after the execution the consideration 
was paid, namely, Rs. 3,400 in the pre- 
sence of the witnesses, the plaintiff paying the 
money to the mortgagors, it being counted 
by Samad and the ladies stating that Abdua 
Samad might take the money. 

The nex.t witness, who is also an attesting 
witness, Rameswar Banik, confirms the plaint- 
iff’s story and states that he saw the pay- 
ment of the consideration two or three days 
after the execution when the Rs. 3,400 was 
paid. Then another attesting witness was 
called, Kali Charan Knndu, and he proved 
execution and payment of the consideration 
four days after the execution. The remaining 
witness on behalf of the plaintiff whose evi- 
dence calls for comment is his Gomasta, 
Dwarika Nath Dutta, who proves the books 
that were produced before the Subordinfttf 
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Jndge showinfi: the entries with regard to the 
payment of the Rs. 3,400. He states 
that the oasb balance on the 19th Asar was 
Ets. 2,289 and that on the 20th of that 
month Ra. 1,400 was bronght by the 
plaintiff from the fnnds at home, and no 
arosB-examination so far as we oan see was 
direoted to the genuineness of the books 
that were produced, the only comment being 

made that they had been produced after 
some delay. 

On behalf of the defence three witnesses 
were called. The drst was Abdus Samad, 
who stated that he and the two other male 
mortgagors alone executed the mortgage and 
not the three females but that he caused the 
three females to have the documents register- 
0 ay 8 that the Sub Registrar came to 
the boat in which the women were and asked 
him about the document, that he answered 
that the females were there and that 
thereupon the Sub- Registrar went away 
without asking the females anything. He 
says that no money was paid on that day 
but that two days after he went to the 
plaintiff’s shop who then paid Rs. 1,100, 
saying that the balance of the consideration 
would be paid later. He says that he went 
for this^ two or three days later, but that it was 
not paid and that it has never been paid. 
Then he states that he caused the names 
of Abdul Gani, Abdul Majid and Abdul 
•Kader. who appear as three of the attesting 
•witnesses, to be written after the execution: 
and that the other attesting witnesses 
■signed not at the time of the execution 
but later at the plaintifi’s request. He 
states that the plaintiff only agreed to 
•lend the money if the witness’s mother 
and sisters joined in the bond and that 
it was for this reason their names were 
written, and that he told his sisters and 
■18 mother that the document was necessary 
for the purpose of certain settlement 
proceedings and that they understood it 
to be a document for that purpose. In 

'Cross examination he stated that he obtained 

the receipt from the Registration Office two 
OP three days after the registration and that 
‘he made over the receipt to the plaintiff 
at the time the Rs. 1.100 was paid, 
ana he says there was no talk with the 
plaintiff when the money would be paid 
as it 18 known to every debtor that it 
must be paid as soon as the receipt of the 
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registry office would be delivered. He 
also states that he did not demand any 

paper to show that Rs. 2,300 remained 
due. 

Latifannessa also gave evidence. She 
denied that any bond was executed by her 
that she took any money or that she wae 
liable. She stated that the bond in suit 
was not read over to her or to her step, 
mother and that the purport was not 
explained. She stated that she was taken 
with her sisters and her step-mother to 
Madaripnr in a boat. She was told by 
Samad that she oonld not do businesa 
matters and, therefore, it was necessary 
for her to execute a Mukhtearnama. She 
said that she thought that it was a docu- 
ment of this nature which she executed 
and to which she affixed her thumb impres- 
sion. In cross-examination she stated 
that she had property jointly with Samad 
and that the account of all credits and 
liabilities were with her brother 

She denied that she got any money on 

aooonnt of the bond, and she denied liability 

for the bond and stated that it was 

not read over to her and that it was not 

explained— I do not think that there is 

anything else in her evidence that calls 
for commeDt. 

The learned Subordinate Judge has an. 
patently not placed much reliance upon 
the evidence of the witnesses of either side 

but in the oonolusion at which he has 
arrived he has I thiuk, been inBueoced 
by the surrounding circumstances and by 
the conclusion to which he came with 
regard to the plaintifi’s books. As to the 
surrounding oiroumetances he says that 
the plaintiff s story ,s improbable, namely, 
the three visits on three occasions in the 
boat, and he points out with some force 
that certainly so far as the ladies are 
concerned, it was much more probable that 
the transaction would have been concluded 
upon one occasion and that it would not 
be likely that they would be brought on 
three occasion.-,, when the whole matter 
might have bean ooncludod in one sitting. 
He IS also, 1 think, inflnenoed in tbs 
conclusior, that he has come to by tho 
books produced by the pluiutitf. I far 
as Kxhibitc IS ooDoerned. svh’'ah 

oil tbo h.ici: of tho same page as lishi'bii 
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3 fa), he comes to the oonolasion after 
maob eearching of heart and long de- 
liberation that the page is interpolated 
and he arrivea at this conclusion because 
he considers that looking at the writing 
it looks as if the writing had sank and 
he, therefore, draws the oanolaaion that the 
page had been steeped in water to look old 
or taken from some other hook and had 
been then put into the book itself* He 
also thinks that the page does not fit on to 
the next page, and he also draws the con- 
elusion from the writing itself, which he 
thinks looks more like a writing of the 
present day than a writing at the time the 
entry is said to have been made 

We have had the opportunity of seeing 
this book and the entries Exhibit 3 and 
Exhibit 3 (a), and speaking For myself I am 
not prepared to draw the inference which the 
learned Subordinate Judge drew therefrom. 
This being so, we have got to consider 
whether the oonolasion at which the learned 
Subordinate Judge arrived was right or wrong. 
Firstly one matter strikes me with great 
force, that Abdus *Samad, who was an 
Honorary Magistrate and for a short time a 
Bohoolmaster, was not the sort of man who 
would be likely to part with the registration 
receipt without the payment of the full 
consideration under the mortgage or at any 
rate without taking some acknowledgment 
that a further sum remained due on the mort- 
gage, and it is also to my mind extremely 
unlikely if the story of Abdus Samad 
and the other male mortgagors is true that 
there would not have been some evidence in 
writing of a demand for the balance of the 
amount to be advanced under the mortgage. 

So far as the ladies are conoarned, there 
is no evidence at all on the record that they 
obtained any independent advice with regard 
to the transaotinn itself. They admittedly, 
I think I may say, joined in the mortgage 
for the purpose of assisting their brothers, 
being instigated so to do by them. They are 
illiterate and although L think there is no 
doubt, as the learned Subordinate Judge had 
found, that they must have known that the 
document was not a Mukhtearnama but a 
mortgage. 1 think in the absence of in- 
dependent advice as to what they were 
doing and also having regard tc the fact 
that they admittedly received none of the 
consideration money, we should not hold that 
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they ar© bound by the mortgage itself. I£ 
the plaintiff had been desirous of securing 
bimself so far as tbe ladies are concerned, 
be should have taken the elementary precau- 
tion in a case of pardanashin ladies of 
seeing that they had independent advice with 
regard to the transaction. So far, therefore, 
as the three ladies are concerned, we are 
not prepared to differ from tbe conclusion of 
tbe Subordinate Judge, and as against them 
tbe appeal stands dismissed. 

So far as the male mortgagors are con- 
cerned, having regard to the view we take 
with regard to the books and to the 
matters to which I have already referred, 
namely, the absence of any demand 
while handing over the registration ticket, 
we are not prepared to draw the same 
oonolasion from the surrounding circumstances 
that the learned Subordinate Judge has 
done, and we think upon the evidence that 
it has been established. that tbe whole cf the 
consideration money, namely, Rs. 3,400 was, 
in fact paid to the male mortgagors and 

that they are liable for this amount. 

So far as the question of compound interest 
is concerned, it seems to us this cannot in 
any way be regarded as a penal provision 
having regard to the rate of interest that 
was contained in the document. In my 
view it would ba making a new contract 
for the parties, which we are not justiBed 
in doing, to say that the provision with 
regard to compound interest should not 

prevail. 

In the result, therefor?, we decree tbe 
appeal so far as the male mortgagors are con- 
cerned and there will be a decree for the 
amount due under the mortgage, namely, 
the sum of Rs. 5,000 together with compound 
interest as provided in the mortgage against 
the defendants Nos. 1 to 6. The period of 
redemption is 6xed at six months from this 
date. 

The male mortgagors do not appear at 
the hearing of this appeal and tbe only 
persons who appear to contest are defendants 
Nos. 7 and 8- 

The plaintiff is entitled to bis costs against 
defendants Nos. 1 to 6 but he will pay the 
costs of the ladies, defendants Nos. 7 and 8. 

Ordfr accordinglu^ 
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GUlAB V. LiLTU SIMGH. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SKCOjfo Civic Appbal No. 390 of 1918. 

February 21, 1919. 

Present: — Mr. Stoarf, J. C. 

GULAB AMO OTdBRS^DAFANOlMTd^ 

Appbliants 

versus 

LALTU SINGH aho AKoraSR — Plaintiffs — 

Rbsponoemts. 

Transfer of Property Act (IV of ]8S2i, .s. 64 — Sale 
of immoveable property of less than Rs. 100 in value 
bi/ unregistered deed, validity of-^Delivery of possession, 
effect of. 

Whore a transfer is effected of immoveable property 
of less value than Rs. 100 by an unregistered 
instrument and possession of the property passes to 
the vendee, the sale is valid and cannot be questioned. 

Appeal against the decree of tbe Addt* 
tional Sabordinate Jndge, Hardoi, dated tbe 
4bb July 1918, oooQrming that of tbe 
Probationary Mnnsif, Hardoi, dated tbe 26tb 
November 1917, 

Syed Alt Muhammad, holding brief of Mr, 
Na6t ul lah, for the Appellants. 

Baba Bxsheshtpar Nath Sricastava, for the 
Raspondents. 

JUDGMENT. — This appeal qaestions the 
deoision of tbe learned Additional Snbor> 
dinate Jndge of Hardoi to the effeot that, 
where property less than Rs. 100 in valne 
has been transferred by an nnregistered 
deed of sale and possession cf tbe property 
has passud to the vendee, the sale oannot 
be questioned. Tbe argument for tbe 
appellants is that snob a transfer oontra* 
venea the provisions of spotion bi. Act IV 
of 1882. It has been held on more than 
one oooasion in this Court that saoh a 
transfer is a good transfer. The latest 
deoision to that effect is of Pandit 
Kanhaiya l.al in ^aheo Dapal v. Raja Muham~ 
mad Abul Hasan Khan (l). There has 
been no differenoe of opioion on the point 
in this Court, but all the decisions so far 
have been decisions of single Judges. Tbe 
View taken in tliis Court has been tbe 
view which was taken by a Bench of the 
Calcutta High Court io Qunga ffiarain Qope 
Kali Ohurn Goala (2), The validicy of this 
view has been quesitonsd by a Bdnch of 
the Madras High Court in Muthukaruppan 


(1) 38 lad. Cas.67i!20 0. C. S3. 

{2) 22 C. 179; a Ind. Dec. fN. s )a2I. 

36 
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Samban y. Muihu Samban (3). There being 
some oondiot of authority, and a Bench 
of this Court never having yet decided 
tbe point, I sbonld refer tbe decision of 
ibis appeal to a Bench if I considered 
that there was any reasonable donbt in 
the matter, bat reading the section 1 can- 
not see that tbe view taken by tbe Cal- 
cutta High Court and this Court can be 
reasonably questioned. Tbe words of tbe 
section are— “in the case of tangible im- 
moveable property of a valne less than 
Rs. 100 such transfer may be made either 
by a registered instrument cr by delivery 
of the properly.” From this it is clear 
that if tbe property is delivered the trans- 
fer is good. The view of the Madras 
High Court appears to be that the delivery 
of a property which gives a good title to 
the transferee is nullified if in addition 
the transferor executes an unregislered 
instrument. I fail to see how, when the 
transferee has already got a good title, 
his title can bs lost by any act on tbe 
part of the transferor, and 1 have great 
difficulty in following the reasoning of tbe 
Madras High Court in view of tbe fact 
that registration of a deed transferring 
property of less than Rs. 100 is optional. 
1, therefore, do not oonnider it necessary to 
refer the point to a Bench. I ao3ept tbe 
view that has always been taken in the 
Court, which is tbe view takan by the 
learned Additional Sabordinate Judge, and 
dismiss this appeal with costs. 

Appeal dismissed. 

(3) 26 Ind, Cas. 772; 38 M. 1158; 1 L. W. 754; 16 
M. L. T. 344; (1914J M. W. N. 768; 27 M. h. J. 497. 


Calcutta HIGH court. 

Appeal from OetioixAL Decree No. 259 

OF lyI7. 

February 26, 1919. 

Present: — Justice Sir Ernest Fietober, 
Kt , and Mr. Justice Beaohoroft. 
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— Revocatioii of LetUrs of Administration ’^Sufficient 
caune — Failure to file inventory, whether sufficient 
cause. 

Where aa application is made years after the 
grant of Letters of Administration to revoke the 
Letters, cause must be shown why this should be 
done. The mere fact that the inventory required to 
be filed within six months of the grant has not been 
filed is not a sufficient cause, unless it can be shown 
that the inventory was withheld wilfully and 
unreasonably, [p, 663, col. 1.] 

Appeal against the decree of the Dietriot 
Jndge, Birbhnm, dated the I3bb Aagast 
1917. 

FACTS appear from the jodgment. 

Baba Hemendra Nath Sen (with him 
Baba Dhirendra Nath Sen for Babu Bimal 
Ohunder Sarkar)^ for the Appellant. — The 
grant of Letters of Administration ought 
to be revoked under seotion 50 of the Probate 
and Administration Aot, beoause it was 
defeative in substanoe. The widow was 
insane at the time of the death of her 
husband and she oannot inherit property 
of her husband aooording to Hindu Law. 
Henoe the citation was not properly issued 
and served aooording to law. 

1 further contend that no inventory of 
the estate has been died, as required by 
section 50 and Chapter Vil of the same Aot, 
even after the expiry of six months. The 
noD'produotioD of the inventory of the 
estate is sufficient ground for the revosa* 
tion of the grant. Referred to Walter Rehelh 
V. Maria Rebells (1). 

Baba Bankim Ohandra Mukher}ee, for the 
Respondents.^The widow was not insane at 
the time of the death of her husband and this 
fact has been sufficiently proved in the 
lower Court. 

That being so, the citation should be 
regarded as being properly served The 
order-sheet shows that the Nazir was directed 
by the District Judge to issue citations 
and special citation went to the widow, and 
general citations mast bs presumed to have 
been served in the proper and usual 
manner io the absence of evidence to the 
ooutrary. 

My learned friend has nob shown that 
the inventory was wiltully or unreasonably 
withheld and hence hie oontantion about 
revocation is not so itainable merely on the 
ground of non production of the same. 

(1) 3 C. VV.N. 100. 


[191^ 

Referred to Durgagati Debt v, i*?attra6»«* Debt 
(2) and Kali Das Ghuckerhutty v. Ishan 
Ohunder Ohukerbutty (3). 

Babu Hemendra fitath Sen, in reply.— 
No citation was issued though in the 
order- sheet the direction was to the same 
effect with the following words, Issue 
citations,** 

As regards the inventory the onus lay 
on the opposite side to show that it was 
submitted duly and it has failed to do 
that. This baa been done in express 
violation of law. Henoe the grant ought 
to be revoked on tbat ground. 

JUDGMENT. 

Fletcser, J. — This appeal is preferred 
against the decision of the learned District 
Judge of Sari, dated the 13th August 1917. 
The appellant applied for revocation of the 
Lstters of Administration with the Will 
annexed tbat had been issued to her 
brotber-indaw, one of the respondents to the 
present appeal, as the oertided guardian and 
for the use of bis wife, the other respond* 
ent. The appellant, who was the petitioner 
in the Court below, says tbat the Letters 
ought to be revoked on the ground that 
there is defect in the substance and also 
on the ground that no inventory of the 
estate has been furnished to the Court. 
The facts are these: The estate, which 
amounts to Rs. 399, belonged to the 
father of the applicant. He bad a wife 
and six daughters. Three of the daughters 
had been married during his lifetime and 
the other three were not. On bis death, 
an application was made for issue of Letters 
of Administration with the Will annexed. 
The time tbat elapsed between the date 
when the application was filed in Court 
and the date when the Letters -were ordered 
to issue was not long, beoause the data of 
filing the application was the Ist June 
1903 and the order for issue of the Letters 
of Administration was made on the 25th 
June 1903. From the proceedings in the 
original application for Letters of Adminis- 
tration with the Will annexed, it is quite 
clear tbat there was no concealment from 
the Court. The applioition stated quite 
fully what the deceased’s family consisted 
of at the time of his death. Further, the 

(2) 33 C. 1001 at p. 1007; 10 C. W. N. 955. 

(3) 31 C. 914 (P. C.)i 9 0. W. N. 49. 
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widow would ordinarily be the heiress 
of the deoeased and after her wonld oome 
in the daughters who were nnmarried at 
the date of his death and then wonld 
ootne the married danghters. In order to 
get over the diffionlty whioh met the appel- 
lantt she set np that the mother was a 
Innatio at the date of her father’s death 
andi therefore, should he ezolnded from the 
oourse of suooedsion under the Hindu Law 
and that, as this fact was not brought to 
the notice of the Court, there was a defect 
in substance, the citation having been 
issued on the Innatio. There is no reason 
to think that her mother was other than 
a sane one at the time of her husband’s 
death. As to the citation, we have got 
ths document by which the Judge directed 
the Nazir to serve certain citations. Special 
citation went only to the widow, Oeneral 
oitations were served in the proper and 
usual manner. I think in this case that 
the citation was properly issued; at any 
rate, it was issued in the manner in whioh 
the Court directed that it should issue and 
whioh the Court thought proper. There 

oannot be any defect in suhstanoe as regards 
that. 

The next point that was urged was 
that the inventory of the estate had not 
been filed. ^ As it has not been shown that 
it was wilfully or unreasonably withheld, 
there is no reason why the Lstters should 
be revoked. It seems to have been assumed 
by the learned Vakil for the appellant in 
the oourse of his argument that, if he 
could show that there had been no 
inventory, he was entitled to have the 
Lsttera of Administration revoked. Bat this 
is not BO. He has got to show that it 
was wilfully and unreasonably withheld and 
that the Court wonld have jurisdictiou to 
direct that Letters of Administration should 
be revoked. I think no cause has been 
shown in the present case why the Letters 
of Administration with the Will annexed 
ahould be revoked and it has been held 


has been shown in this case which would 
lead us to oome to the conclusion that th^ 
appellant has established any cause foP 
having the Letters of Administration revokedi 
as prayed for. I agree with the conclusion 
arrived at by the learned District Judge. 
The present appeal, therefore, fails and 
must be dismissed with costs, two gold 
mohurs, 

BsAceCAOFT, J. — I agree. 

Appeal ditmxsBedt 


LOWER BURMA CHIEF COURT. 

FULL BENCH. 

Civil RepesENCE No. 3 of 1918. 

January 7, 1919. 

PrMsnf:— Sir DaoielTwomey, Kt., Chief Judge, 
Mr. Justice Ormond, Mr. Justice Pratt 
and Mr. Justice Maung Kin. 

MA NYUN — Appell4NT 

versus 

E. E, TEXEIRA and others — 
Respondents. 

Buddhist Law, Burmese — itort^age oj joint property 
by hu$band~‘Decree on mortgage, xohether binding on 
xoife —Civil Procedure Code {Act V of 1903), O, 
XKZlV.r.X. 

Per Twomcy, C. J., Pratt and yfaung Kin, JJ. — A 
Burmese busbanrl who mortgages the joint property 
of himself and his wife with her knowletlgo and 
consent docs not act as benamidar fur the wife, and 
a decree against him alone will not aflfect tho wife’s 
interest in the property, [p. 565, cols. 1 <t 2; p. 566, 
col 1.^ 

Per Ormond, J. (Per contra ) — A Burmese husband 
mortgaging tho joint jiroperty of himself and his 
wife is a benamidar for tho wife and a decree against 
him alono will bind tho wife’s interest in the property, 
[p. 568, col. 2.] 

ORDER OF REFERENCE. 

RiqG, nth, 1919).— The 

Courts below have arrived at ooiiourreiit 
finding) of fact in this case, and the 
only point argued is whether Ma Nyuu 
is bound by the mortgage deoroo iu Suit 


on more than one occasion that when an 
application like this is made years after 
the grant of the Letter.^ of Administration, 
cause has got to be shown why the Letters 
should at this date be revoked when 
it may ba very difficult or even impossible 
to procure evidence whioh would establish 
the due execution of the Will. Nothing 


No. Id of 1915 of thy lli.strioi Court, Liseiii. 
The facts are siraplo. \V it!i tho lull kiiu .vledgo 
and oonsenl. of ! i Mauiv' Xaiing Po 

mortgaged m tiieii- joiid proporciw.i 


to the 



who 


ohfUSIlGd it 


decree oi ■ ■ :'.' j forage, did not jotii 

Mu N/ .o- i* . P^ldy to the s’lit, nor sue 
Mu'it' ■ ’•■■n; To aa her agent or lepre- 



INDIAN CASES. 


[1919 


5Ci 

MA hTDN V. TBXEIRA. 

sentafcive. Ma Nyuo then filed the present 
gait for a deaiaratioD of her title in the 
mortgaged property. Three rulioge of this 
Coart have been oited with reference to 
the point ander dieoassioo: — Ma Setn v. 
Muthucurpan Ghetty (1) in which Twomey, 
J., held that althoagh a Burmese Baddhist 
wife may sometimes be held bonnd by her 
husband’s acts as her agent in mortgag- 
ing the properly, yet the mortgagee, if he 
neglects to add the wife as a party to a 
Bait on the mortgage, cannot enforce the 
decree so obtained against her. Ma Tin 
Me V. Maung Maung (2), where a 
contrary oonclasion was arrived at by a 
Bench of this Court. The decision was 
based on the ground that in saoh oases as 
the present the wife was estopped from 
pleading tha' (he mortgage decree did not 
hind her interest, as she bad allowed her 
husband to be held out as the ostenbible 
owter. Ma Shwe Me v. P. A. R. M. 
Ohetty (3), which followed Ma Tin Me*8 
case (2). In neither of these *two 

oases was any reference made to the 
decision in Ma $ein*s case (l). It 

is argued that the doctrine of estop- 
pel cannot be applied to prevent Ma 
Nyan from pleading that she is not bound 
by a decree to which she was not a party, 
and that it has no application and cannot 
be pleaded against the directions and pro- 
hibitions enacted by Statute Law and rights 
accruing to any party by reason of such 
prohibitions. In support of this contention 
the following cases have been oited: Sham 
Lai Chatter jee v. Hazari Mai (4), Sitarama 
Ghetty v. hrishnasami Ghetty (5)andOAid- 
amhara Ohettiar v. Vaidilivga Padayachi (6). 
Rsfcrenoe has also been made to the 
alteration of the wording of what was 
formerly section 85 of the Transfer of Pro- 
perty Act, by the omission of the words 
’‘provided that the plaintiff has . notice of 
such interest” when the section was re- 
enacted as Order XXXIV, rule 1 of the 
Code of Civil Procedure, and it is urged 
that the doctrine of notice can have no 
application in a case where a party has 

(1) 25 ImJ. Ciis. 031; 7 L. B. li. 135, 

(2) 20 liid. Cas. 881; 8 Bur. L. T. 66. 

43) 27 lud, Cus. 788; 8 Bur. L. T. 97. 

(4) 13 Iiid. Cas. 326; 16 C. L J. 451. 

fr>j 21 Ind. Cua. 24; &(. L. J. 264 at p. 270; (1913) 

M, W. N. 076; 38 M. 374. 

^6) 30 lud. Cats. 408; 3b M. 510. 


not been joined in in the suit, and that the 
alteration was mad© for that reason. Far- 
ther it is argued that a Burmese Baddhist 
husband stands in a totally different posi- 
tioQ towards bis wife, from the harta or 
manager of a Hindu family, and has no 
implied authority to deal with the joint 
property, so that a decree against him is 
not binding on his wife. It has long been 
settled law that the dictum "the husband 
is lord of his wife” does not mean that 
be is entitled to deal with the joint pro- 
perty as he pleases. As Burgess, J. Co*t 
pointed out in Ma Me v. Maung Qyi (7): 
"a Barman wife and husband are for many 
purposes partners, and if the wife is not 
inoludfd in the proceedings along with the 
husband, it is much as if a decree were 
obtained against a partner individually and 
execution were brought against the part- 
nership property as his solely. Of course 
this cannot be done, and all that can be 
proceeded agiinst is the interest of the 
judgment-debtor in the partnership pro- 
perty. If it is sought to make both a 
Buddhist wife ard her husband and the 
whole of the joint property of both liable 
for a debt, the wife as well as the bus* 
band should be made a party to the pro- 
ceedings.” 

In the present case the husband was not 
sued as his wife’s representative or 
agent. 

1 am inclined to think the view of 
Twomey, J., is correct, but in view of the 
other two ootllioting judgments I refer to 
a Full Bench the following questions: 

”ln the case of Burmese Buddhists where 
the joint property has been mortgaged by 
the husband with the full consent and with 
the knowledge cf his wifW, is the wife’s 
share in that property liable to be dealt 
with in execution of a decree obtained in 
a mortgage suit, in which her husband only 
was made defendant, or is he her repre- 
sentative for the purposes of the suit, and 
is she estopped from contesting the 
decree P 

Messrs. Chayi and K» G. for the 

Appellant. 

Mr. Patelf for the Respondents. 

JUDGMENT. 

TwoiiST, C. J. — There can he no donbt 

(7) U. B. R. (1892.06), Vol. II, p. 45 at pp. 46, 47. 
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that the mortgage ^fEeoted with the wife’s 
knowledge and oonsent bDond the wife’s 
interest in the property as well as her 
hnaband’s interest. Bat it is g^ing a step 
farther to bold that the mortgagee, who 
has saed the haaband alone, can exeoate 
the deoree against the wife’s interest too. 
The genaral rale is laid do^n in Order 
XXXIV. role I of the Code of Civil Pro- 
oedare. which renders it necessary in bring* 
ing a sait on a mortgage to join as parties 
all persons having an interest in the pro* 
perty. Bot it is admitted on the part of the 
wife in this case (and there is ample aathority 
to support the view) that a deoree against 
a henamidar binds also the beneficial owner, 
the reason being that the henamidar repre^ 
sents the real owner for the parpose of 
the sait. The question for consideration, 
therefore, is whether the hnsband is henami- 
d.r for the wife in the ciroomstanoes stated 
in the reference. The joint property in 
question is stated to have been ^‘mortgaged 
by the bosband with the fall consent and 
knowledge of bis wife.” We are not jasti* 
fied, I think, in assamiug that the con- 
sent and knowledge of the wife extended 
to the husband’s action in mortgaging the 
property in his own name as sole owner, 
sappressing the fact that his wife bad an 
interest in it. And it seems to me that 
nothing less than this assamption would 
be involved in holding that the basbard 
was his wife’s henamidar as regards her 
interest in tie properly. It may well be 
on tie facts stated in the reference that 
the wife intended (be hesband to mortgage 
in bis own name only his own share, and 
as regards her share to mortgage it openly 
as her agent. It is going too far, in my 
opinion, to impnte to her an intention to 
set op a fiotitioas owner of her share. It 
is not stated that she ever in fact trans- 
ferred her share benami to her hnsband 
and, I think, we have no solid ground for 
deciding that she was privy to her hus- 
band’s action in bolding himself out as sole 
owner. I would bold, therefore, that the 
husband was not henamidar for the wife 
in the circumstances stated. And it is 
only if he was her henamidar that he 
could be regarded as representing her in 
the mortgage suit. In answer to the ques- 
tion referred I would say that the husband 
is not the wife’s representative for the 


purposes of the suit, and the wife’s share is 
nob affected by tbe decree. 

Pritt, J.— I concur. 

Mauxo Kiv, J. — Tbe question for the 
most serious consideration is whether tbe 
husband oonld, under the oiroumatances, be 
held to be a henamidar. Tbe property in 
question is the joint property of tbe husband 
and wife and the mortgage of it was made 
by tbe husband alone in bis own name, as if 
he were tbe sole owner. In view of tbe fact 
that it is not alleged that tbe husband dis- 
closed to the mortgagees that bis wife bad 
an interest in ir. or that he bad any wife at 
all, it must be held that he represented to the 
mortgagees that he was tbe absolute owner 
and that the mortgagees accepted tbe re* 
presentation as trne and took tbe mortgage. 
The property has turned out to be tbe joint 
property of tbe couple and the mortgagees 
have sought to get out of tbe difficulty 
by proving that the mortgage was made with 
the full knowledge and consent of the 
wife. Hdt the real point for oon^^ideration 
is whether there was any reason to believe 
at the time of th? mortgage that the 
mortgagor was the absolute owner. We 
are not told that the property nas in tbe 
name of the mortgagor alone but only that 
he mortgaged it in his name. So far as 
1 can see after reading a long line of 
oases on benami transactions, a henamidar 
is a person who has been clothed with 
the indicia of ownership by the act of the 
real owner ; any dealing of tbe property 
by such a person in his own name is 
held to be binding on the real owner and 
it is so held because an estoppel aiises 
against the real owner for having held 
out to the woili that some other person 
is ostensibly the owner. In the present 
case there is no evideuoe of the wife hav- 
ing held out to the mortgagees that her 
hnsbani, the moitgagor, was tlie owner. 
In my judgment we cannot draw the in- 
ference that she must have done so, merely 
because she allowed her husband to mort- 
gage her share also. It dees not neoesparily 
follow that she ufuld ha%o conrenltd 
to hie dealing sviih t.Un pioperJy as if it 
were his ''w;-, these reasone I pjr. of 

opinion that iie icoxigagor was not a 
benajn ■ ' - '.' to an*! tlie ea.'^eH udiioli 

hold ♦ee cl e, t^nuyniJur btnding npott 
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the real owner oannot be applied to this 
ease. 

My view amonnts to saying that in the 
mortgage sait the wife was not represented 
by the husband. That being the ease, the 
deoree passed therein does not bind the 
wife. 

Ormond, J. — The ease before ns is this: — 
A husband (Bnrmese Bnddhist) executed 
a mortgage in his own name as owner, 
with the full knowledge and oonsent of 
his wife (also a Burmese Buddhist) who 
was entitled to a half share in the land 
mortgaged. The mortgagees did not know 
of the existenoe of the wife at the time 
of mortgage but came to know of the wife 
before suit. Does the deoree obtained by 
the mortgagees against the husband alone 
bind the wife P 

At the hearing of the referenoe I intimated 
that the husband was in the position of 
a henamidar and Mr. Chari, who appeared 
for the wife, admitted that if so, the 
deoree would be binding on the wife ; 
and be was good enough to submit 
authorities on that point. 1 am still of the 
same opinion and 1 regret that 1 oannot 
agree with my dissenting learned col- 
leagues. 

The property acquired during the marriage 
of a Burmese Buddhist couple is the joint 
property of both ; but they oan each own 
separate property. 

In Ma Shwe Me v. P. A. R. M. Ghetty 
(3) 1 based my deoision upon implied 
authority, t. e., the authority given by the 
wife to her husband to effect the mort* 
gage in biq own name as owner implies 
an authority to the husband to represent 
her by appearing and defending a suit on 
the mortgage as owner. In Ma Tin Me 
V. Maung Maung (2) • the deoision was 
baaed upon estoppel, e., the wife having 
held out her hnsband to be the owner, she was 
estopped from saying that a deoree obtained 
against him was not a deoree against the 
owner. 

In Gopi Nath Ohohey v. Bkugwat Pershad 
(8) it WRB held that '*in the absence of 
any evidence to the contrary, it is to be 
presumed that the henamidar bad the 
full authority of the real owner to institute 
a suit as owner in his own name, and if he 

(8) 10 0. 697 at p. 705; 6 Tnd. Deo. (k. a,) 46S, 


doea'so, any decision come to in his presence 
would be as much binding upon the real 
owner as if the suit bad been brought by 
the real owner himself.” The deoision has 
been quoted with approval in subsequent 
oases, and the principle has been held to 
apply equally whether the henamidar is a 
plaintiff or a defendant in the suit. There 
was DO question in these oases of a 
fraudulent or nnauthorised transaction by 
the benamid'ir. If, therefore, the owner of 
land authorizes a henamidar to transfer 
the land in his own name as owner to a 
third party, such authority includes, or 
implies, an authority to the henamidar to sue 
or to be sued as owner in ooDneotion with such 
transfer; and the henamidar in such suit 
represents the owner. 

In the present case — as also in the case 
of Ma Sein v. Muthucurpan Ghetty (li- 
the hnsband acted with the full knowledge 
and consent of bis wife, e., the wile’s 
knowledge and oonseut extended, not only 
to the fact that her share was being mort- 
gaged, but also to the fact that her husband 
as owner was mortgaging her share. The 
husband, therefore, was the henamidar for his 
wife. 

The husband, in mortgaging as owner 
bis wife’s share, represented to the mort- 
gagee that he was the owner of the pro- 
perty and that represeniatioc was authorised 
by the wife. It was, therefore, the wife’s 
representation, made through her husband, 
that her husband was the owner. She 
made the representation intending that the 
mortgagee should believe it to be true 
and to act upon it, and she cannot now 
say that the mortgagee should not have 
believed it and should have made inde- 
pendent enquiries. The fact that the mort- 
gagee did not know at the time that the 
representation was that of the wife, does 
not affect the case. He is able to show 
that it was in fact her representation and 
is entitled to make use of it accordingly. 
The wife knew of, and consented to, the acts 
of her husband and ebe stood by and allowed 
the deoree to be made in the mortgage suit 
without applying to he made a party to that 
suit. 

For the above reasons, iu my opinion, the 
deoree was binding on the wife and the 
decision :n Ma Sein*8 case (1) is erroneous. 

diwvered in nsyattce, 


Vol. LI] 
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ABMAD V. SUKD4R SINOH. 

PUNJAB CHIEF GOUaT. 

Second Civil Appeal No. 2121 ov 1918. 

Deoamber IS. 1918. 

Fresenti — Sir Henry Rattiffan, Kt., Chief 

Jndge. 

AHfif AD AND OTHZfiS — Defendants — 

Appellants 

verstts 

SUNDAR SINGH— Piaintifp— 

RssrONDENT. 

Cufitom — Shamilat — Co~sharer cultivating portion of 
fihamilat — Remedy of other co-sharere. 

Where a co-sharer caltivates a part of the common 
land, the other oo-sbarers can apply for partition 
bat are not entitled to an injunction restraining the 
co-sharer from cultivating the land. The fact that 
a fair is held on the land every year when the land 
is free from crops and that it is reserved for 
camps of officers on tour does not affect the matter, 

Seoond appeal from the desree of the 
Distriet Judge, Mianwali, dated the 29th 
Angaet 1917. reversing that of the Mnnsif, 
let Class, Sbabpnr, date! the Slat May 
1917, dismissing the plaintiff’s suit with 
coats. 

Mr. Mukand Lai Puriy for the Appellants. 

Mr. Nanak Ohand, for the Respondent. 

J UDGME NT.— Plaintiff, one of many 
proprietors, sned for a perpetual injunction 
to restrain defendant No. 1 from cultivating 
or building on a plot of 4 highas 2 hanaU of 
land, on the allegation that the land was 
BhaTnilat and bad been used as a camping 
ground for officers on tour and for the 
purposes of an annual fair which took 
place in the month of 8awan. Defendant 
pleaded that be, as one of the proprietors, 
was entitled to cultivate part of the 
and had actually dona so in respect of 
this plot for some twenty years. The first 
Court found as a fact that defendant had 
for many years been cultivating the plot 
in Question and that though it bad b^en 
used for the purpose of the fair at a time 
of the year when laud was free from 
cultivation, there was nothing peculiar in 
the facts of the case to deprive the defeud- 
ant of the ordinary right which a pro- 
prietor has of cultivating shamilat. The 
Court aooordiugly, after discussing the facts 
in a well considered judgment, dismissed the 
suit. The District Judge, on appeal, reversed 
the order of the lower Court mainly on 
the ground that the Revenue authorities 
contemplated excluding thii pirtioular plot 
from partition and reserving it as a place 


ALLAHRAKHIO ABDULLA D. LADNIK SACBOO. 

for the holding of the annual fair. He 
accordingly granted plaintiff a perpetual 
injunction restraining defendant from calti* 
vating or bnilding cm the site in dispnte, 
hut directed that his decree should he 
contingent on the Revenne authorities 
finally reserving the land from partition as 
necessary for the purposes of the said fair. 

It appears to me after bearing arguments 
that this was not a proper case in which 
to grant an injunction. Defendant has not 
built on the land, and I am informed, 
has no intention of doing so and his 
cultivation of it (such as it has been) has 
in no way prevented the land from being 
used for. the purposes of the fair. No new 
oironmstanoe has been proved which would 
justify the Court in issuing an injunotion 
of the kind asked for and plaintiff’s proper 
remedy is obviously to apply for a parti- 
tion. 

I accordingly accept the appeal with costs 
througbont and dismiss the suit. 

Appeal accepted. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Appucatiok No. 39 of 1916. 

May 30. 1918. 

Present'. — Mr, Pratt, J.C-.and Mr. Fawcett, 

A. J. 0. 

ALLAHRAliHlO ABDULLA 

— Applicant 


versus 

L ADICl K SAC HO 0 — Opponent. 

Civil Procedure Code (Art V of I9US), (>. XXI, r. 
2 (3 ) — Adjustment of decree out of Court — Court, 

whether can rcrognize adjustment ivithont certification. 

Under rule 2 (3) of Order XXI of the Civil Pro- 
cedure Code, a Court cannot rcooi'uizo tlio payment 
and adjustment of a decree out of Courc unless such 
payment is cerlilicil to it, ultliougii the t[Ucstion ol 
paytnent is a qL'esti»m tins Court c.^ocutinjj 

the decree must, uinlei- section 47 of the Code, iai{uire 
into and deciile. [n. cv’!. I.] 

Application for rovisl-ui ngaiuflt the order 
of the Jadge. S'u-vU Oourt, KHraohi. 

Mr. C. Af. /- : tho Applicant. 

Mr. l-i ’ 'i ■■ ' • iCi/.i.. ii r the Opponent. 

JUO'' ’■U.! -i'i. is a.n uppIipatN'ri tor 

rev'isi*v . 05 del’ ma-.lo by tho 
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Gaase Conr^, Karaobi, directing ezeontion to 
issue on a money- decree for Rs. 515 obtained 
by tbe jadgment-oreditor, Ladik Sachoo, 
against Ibe applicant, AlUbrakhio Abdnllah. 

Tbe defence raised in tbe lower Conrt 
was that there was an adjnstmpnt and pay> 
ment prior to tbe execution application. 
As tbe jadgment debtor bad, however, not 
proceeded nnder Order XXI, rule 2 (1), and 
bad not required tbe decree holder to certify, 
and as ibe payment and adjustment bad 
not been certiBed, tbs Small Cause Court 
refreed to recognize it and ordered execution 
to issoe. This is tbe only point raised in 
therevisicn application. It is contended that 
ibe judgmcnt'Creditor was guilty of fraud 
in that he omitted to show tbe adjustment 
and payment in tie execution applicaiion. 
But this ground could not be established 
without proof of tbe adjustment and pay* 
ment, and as the Court is forbidden to re* 
cognize this fact under Order XXI, role 2, 
sub rule (3), tbe defence of fiaud must 
fail. 

Mr. Lobo refers to tbe oases of Trimback 
Ramkri&hna Banade y. Haft Laxman (1) and 
Hansa Qodhaji Marwadi v. Bhatca Jogaji 
Marwardi (2), which are based on tbe principle 
that Order XXI, rule 2, merely raises the 
presumption that an ni certiBed payment 
has not been made and does not aiffect 
the jurisdiction of tbe Court to ingoite 
into tbe fact of payment under section 47. 

But no question of iurisdiotion arises. 
Section 47 only requires that questions 
relating to ibe execution, discharge and 
satisfaction of tbe decree shall be decided 
by the Court executing Ibe decree and 
not by separate suit. Tbe question of pay* 
ment ip, therefore, a question to be decided 
by tbe Court executing tbe decree under 
section 47. Order XXI, rule 2, sub-role 
3, merely provides that tbe Court, when 
doing 80 , shall not recognize a payment or 
adjustment, which has not been certified. 
This I ale is a role of procedure. It is 
mandatory. Tbe ODnstruotion put upon it by 
tbe Bombay High Court is not supported 
by tbe decisions of any other High Courts 
and woold render it nugatory. 

We differ from the rulings and reject this 
application with costs. 

Application rejected. 

( 1)1 Ind. Caa 940; ."^4 B. 676; 12 Bom L. R. 680. 

(3) 33 Ind. Cas. 23?; 40 B. 3:3; 18 Bom L. U. 22. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 178 op 1917.' 

September 6, 1918. 

Presewt:— Sir Daniel Twomey, Kt., Obief 
Judfire, and Mr. Justice Ormond. 

ZA1NA6 BIBI AND OTBBRS — PtAIATlFPa — 

Appellants 

versus 

M. A. L. CHETTY FIRM, by its maniqino 
Partner ALLAGAPPA CHETTY— 
Defendant — Respondent. 

Prohate and Adminisiratitn Act {V of 1881), 8, BO — 
TTiIl restricting pouer of executors to mortgage property 
— Mwigage in excess of powers, validity of. 

Where a Will directs the executors on the death 
of the testator, to sell bis property to pay debts, 
that is a restriction on the power of the executors to 
mortgage tbe property for the payment of the debts. 
If the property is mortgaged by them, the mortgage 
is voidable under section 90 (4), Probate and Adminis* 
tration Act, at the instance cf any other person 
interested in the property, that is, voidable at tbe 
instance of any one interested in tbe estate. Cp. 669, 
col. Ij p. 570, col. 2.] 

Mr. Gt7eA (with him Mr. Lambert)^ for the 
Appellants. 

Mr. N. M. Gowasiee, for tbe Respondent. 

JUDGMENT. 

Ornond, J. — Jamaluddin died in January 
1899 leaving bis widow Asbabi, three rocs 
and five daughters. By bis Will be appoint* 
ed Kader Box an ezeontor, his wife an eze* 
outrix and lis two adult sons Abdul 
Rabman and Abdul Rahim executors of bis 
Will. The plaintiff Chetty sued on a 
mortgage, dated tbe 3rd September 1906, 
which ves executed by Asbabi in her 
personal capacity and as guardian of 
the minor children and also as executrix 
and by tbe three other executors and 
by tbe three adult daughters. He obtained 
a decree on tbe original side. Tbe three 
adult daughters now appeal in Civil First 
Appeal No. 178 and the three children, 
who were minors at tbe time of the 
execution of tbe mortgage, appeal in 
Civil First Appeal No. 177. One of those 
three (Hazara Bee) was a minor at tbe 
time of tbe institution of tbe suit but 
has since attained majority. 

Tbe grounds common to tbe two appeals 
are, first, that tbe Will restricted the 
power of tbe executors to mortgage and, 
therefore, that tbe mortgage as against 
the estate is bad under section 90, sub* 
clause 2, of tbe Probate and Adminiefra* 
tion Ac*, inaemnob as no leave of tbe 
Court vvas granted; secondly, that tbe 
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plaintiff had notios that a portion of the 
Bom advanced under the mortgage waa 
for the purpose of building and that the 
ezeoutora had no power to borrow for 
that purpose and, thirdly, that the ladiei 
who executed the mortgage were par- 
d'inashxn and were not made acquainted 
with the nature of the transaction and, 
therefore, the execution by them of the 
mortgage was a nullity. In Appeal No. 
177 there is an additional ground, namely, 
that Ashahi had no power to bind the 
minors as their guardian hecaose she had 
not obtained the leave of the Court ; but 
Mr. Giles who appears for the appellants 
concedes that, the mother having been ap« 
pointed guardian under the Will without any 
restrictions, seciion 29 of the Gaardians and 
Wards Act does not apply and that she 
had power to mortgage on behalf of the 
minors. 

As to the execution by the ladies, the 
learned Judge apparently thought they 
were not strictly pardanashin but he 
found as a fact that the termo and nature 
of the document were fully explained to 
them We must take it, 1 think, that the 
ladies were purianashin. In the written 
statements Sled by Ashahi and the three other 
ladies they admit having signed the document, 
hot they say the contents were not re id 
over and cxpUioed to them and that it 
waa not explained to them that uoder the 
Will of the deceased without the leave of 
the Court the executors had no power to 
mortgage the properly of the deceased 
and that if they had known that the Will 
forbade all such transactions, they would 
never have executed the eaid dcoument 
as it was not tbeir intention to mortgage 
their own share only but to join with 
all the heneSoiaries in raising the money 
which it waa represented to them was neoesaaiy 
for the good of the estate. They ole/trl / state 
that it was their intention by this dccu uent 
to effeot a valid mortgage of tbeir shares in 
the estate and on behalf of the estate, proviJ' 
ed the shares nf (he other heneSoiaries 
were also mortgaged ; and their only 
gronnd of fomplaint that they were not 
told that the Will restricted the power of 
the executors to morlg^ge. The questioo, 
however, as to whether they understood 
the nature of the transaction was gone 
into at the trial and an issue was raised 
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as to whether the nature of the transaction 
was explained to the defendants who were 
pardanathin ladies. Mr. S. Dbar, who drew up 
the document, says be explained the document 
to the ladies because it was bis invariable 
practice so to do and the Sub-Registrar 
who attended at the ladias’ house says the 
ladies appeared before him and admitted 
that the document bad been read over and 
explained to them. If the ladies had not 
understood the nature of the transaction 
they woalJ, I think, not have made the 
above admission in tbeir written statement. 
Oq behalf of the three appellants in 
Appeal No 177, Mr, Giles contends that 
the admission made by tbeir mother in 
her written statement is not binding on them 
inasmuch as she had ceased to be tbeir 
guardian end that It is open to them still 
to show that the plaintiffs bad not proved 
that the document was explained to their 
guardian, a pardanashin lady. That, no 
doubt, Is true, but the fact that the mother, 
who was resisting the mortgage on her 
own account, made such an admission in 
her written statement, must betaken into 
consideration when determining whether or 
not the transaction had in fact been ex* 
plained to her. There is no ground to 
suppose that the mother’s interest is in 
any way adverse to that of the then minors. 
I concur with the learned Judge in his 
Boding that the nature of the transaction 
was explained to and understood by the 
ladies. 

Under the Will the executors were direct* 
ed to sell on the death of the testator so 
much of the immoveable property as should 
snffise to pay debts and the rest was to 
be kept in trust. The learned Judge has 
held that this claose does not impose a 
restriction on the executors’ power to 
mortgage. The learned Judge says there 
is no cireotion to sell at once. I think be 
mast have overlooked the words *' on my 
death ” and the distinction between a power 
lo sell and a direction to sell. If the testator 
directs his executors to sell property iu 
order to pay debts, in my opinion, that is v. 
restriction on I he power to niortgage the 
property for tlie pa.' ’ncnt of the debts. 
The case of A'-: i'h-i'idra Uhattopadhya v. 

Kristo i , • 11) is aii authority 
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in support of this view. The authorities 
cited to ns show that where the Will 
Toerely gives a power to sell, it does not 
restrict the power to mortgage ; bat that 
a deBnite direction to sell does amoant 
to a restriction of the power to 
mortgage. In my opinion the Will did 
restrict the power of the ezeontors to 
mortgage. Bat that only rendered the 
mortgage voidable at the instance of any 
other person interested in the property 
(section 90» enb-elanse 4, of the Probate 
and Administration Act), t. e , voidable at 
the instance of any one interested in the 
estate. All the adalts who were interested 
in the estate executed the mortgage. The 
mother^ Ashahi, exeonted it as guardian on 
behalf of the minors and she had power to 
do so. None of the persons interested in 
the estate can now avoid the mortgage, 
since they have affirmed it from the 
beginning by joining in its ezeontioo. 

Of the Ro. 1,5(>,000 secured on this mort> 
gage, Rs. 35,000 was in respect of moneys 
previously advanced by the plaintiff for the 
purpose of putting up buildings on land 
belonging to the estate, which had been 
completed ; Rs. 25.000 went to pay off a 
mortgage debt originally borrowed by the 
deceased Jamaluddin; Rs. 15,000 went to pay 
off a previous mortgage of the plaintiff’s 
and Rs. 30,000 was advanced for the pur* 
pose of putting up a two*storied building 
on the estate. 1 be learned Judge has 
found that the money was borrowed for 
the beneht of the estate and I see no 
reason to differ from that Bnding. 

It is, therefore, a good mortgage binding 
on the estate and binding on all the defend* 
ants. 1 would dismiss the appeal with 
costs. The appellants ehould be required 
to pay the Court-fees on the memorandum 
of appeal which would have been paid by 
them had they not been permitted to appeal 
ns paupers. 

Twomay, C. J. — I concur. 

Appeal dismused. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Spit No. 248 of 1916. 
September 22, 1916. 
present: — Mr, Fawcett, A. J. C. 

The firm of LUDHOMAL-PURTOMAL 

& CO.— PtAINTIPPS 

versus 

The secretary op STATE for 

INDIA —Defendant. 

Civil Procedure Code (Jci V of 1908), 0. F/, r. 17, 

0. XXIH,r. I — Amendment of plaint, when can he 
allowed — Good faith of plaintiff — Withdrawal of suit, 
leave for, whether can be granted aftei' leave to amend 
has been refused — Limitation Act (IX of 190S), $. 19, 
3ch. J, Arts. 80, 31 — Aclcnowledgment, letter denying 
liability, whether amounts to — Railway Company, suit 
against, to recover compensation for non-delivery of 

goods ^Limitatton, 

* 

Ordinarily, the amendment of a plaint ought not 
to be allowed wbero the application tor amendment 
is not made in good faith, [p. 572, col. l.J 

An application made at a late stage of the suit, mere* 
ly to get an advantage over the other side in the coarse 
of argnments on a preliminary issue and raising a 
plea which clearly is an afterthought, is not an 
application made in good faith, as the effect of 
allowing the application might be to take away 
from tho defendants the defence they have raised, 
and, therefore, unjustly prejudice them.[p. 572, col. 1.] 
\Vhero a Court has refused an application to 
amend a plaint, it ought not to allow the plaintiff 
to withdraw the suit with liberty to institute a 
fresh suit, as if in such a case permission is 
grauted, it would practically be tho same as if 
tho Court had allowed the application for amend- 
ment of the plaint already refused, [p. 672, col, 2.] 
On 24th November 1913, plaintiff booked certain 
goods by the N. W. Railway consigned to himself: 
the goods were delivered to a third person under 
an indemnity bond by the Railway. In May 1916 
the plaintiff brought tho present suit, alleging that 
he had suffered monetary loss which ho claime4 
with interest. He relied upon a letter from the 
Railway to himself, as an acknowledgment of 
liability operative under section 19 of the Limi- 
tation Act, in which he was informed that the 
delivery of the goods under an indemnity bond was 
perfectly correct and that his claim, which was 
against the person to whom tho goods had been 
delivered and not the Railway, could not bo enter- 
tained- The defence was that the suit was barred 
by limitation under Articles 30 and 31 of Schedule 
I to the Limitation Act: 

Held, (ll that the suit, as framed, was one to 
recover compensation for non-delivery of goods and 
was governed by the period presoribed in Article 31, 
the cause of action being that tho defendants bad 
not performed their contract, not that they had 
performed their contract improperly so as to make 
it a case of misfeasance instead of one of non- 
feasance, and that, as the cause of action arose 
in December 1918 and tho suit was not instituted 
till May 1916, it was clearly time-barred; fp. fc78> 

001. 1.] 
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(2) tliat tho letter relied upon by the plaintiff 
from the Bailway contained no aclcnowledgment of 
liability within the meaning of section 19 of the 
Limitation Act, bnt, on the contrary, amounted 
to a denial of liability, [p. 673, col. 2-] 

Mr. T, O. El^hinslon^ for the PlaiutifFs. 

Mr. C. M. Lobo, for the Defendant. 

JUDGMENT.— Tn this suit the plaintiffs 
admittedly booked three oases of eleo* 
trioal applianoes oonsigned to themselves 
to Tando Adam by the Noith Western 
Railway on the 24th November 1913. In 
paragraphs 2 and 3 of the plaint it is alleged 
that the defendants (re., the Secretary of 
State for India in Connoil) wilfully neglected 
to deliver the said three oases to the 
ooDsignees and that owing to their failing 
to deliver them the plaintiffs suffered a 
oertain monetary loss, whioh the plaintiffs 
claim to recover with interest, etc. Paragraph 
4 of the plaint states that the cause of 
aotion arose in December 19 1 3, when the 
defendants refused to deliver the oases, 
and that the plaintiffs rely upon an aoknow< 
lodgment of the Railway authorities under 
section 19 of the Limitation Act. Tbe 
.first point taken in the defendants* written 
statement is that the suit is time*barred 
under Articles 30 and 31 of the Limitation 
Act and that tbe oaase of aotion, if any, 
arose in November 1913. A preliminary 
issue has accordingly been framed : Whe- 
ther the suit is time-barred, as alleged. 
This was framed on 7th of September 
and argnments on the point were heard 
yesterday when, as they were unfinished, 
the further hearing was adjourned till 
to-day. 

Mr. Elphinston for the plaintiffs has 
now put in an application that the Court 
should allow them to amend their plaint 
(1) Bubatituting for paragraph 2 “that the 
defendants failed to deliver the sail three 
oases in accordance with their contract and 
illegally delivered the same to other persons 
under an indemnity bond”, (2) by adding to 
paragraph 3 an allegation that tbe loss 
alleged was due not only to the defe^’d- 
ants* failure to deliver in acoordanoe with 
their contract but also their conversion of 
tbe said 3 oases, and by putting back 

tho date, when the cause of action is stated 
in paragraph 4 to have arisen, from 
December 1913 to 17th of August 1914, 
^h 9 n the defendants are said to have finally 


refused to deliver (he three oases in accord- 
anoe with their contract. Mr. -Lobo for tie 
defendants opposes the application. 

Tbe first question which I think tbe 
Coart sbonld decide is : whether this amend- 
ment is, in the language of Order YI, 
rule 17, “necessary for the purpose of 
determining tbe real qaestions in contro- 
versy between tbe parties**. Mr, Elphinston 
has strongly urged that it is necessary, 
especially as tbe defendants in their written 
statement themselveB mentioned tbe delivery 
by them of tbe goods to a third 
party, which delivery is stated in the pro- 
posed amendments lo have been done 
illegally and to amonnt to a conversion 
of the goods. Mr. Elphinston also relies on 
. a letter from the District Traffic Snperin* 
tendent of the Railway to tbe plaintiffs, 
dated 19tb May 191^, in which be says 
that this delivery cf the consignment to 
the third party was perfectly correct. It if, 
therefore, urged that the teal question 
in controversy in this suit is whether this 
delivery was justified as defecdants contend, 
or illegal as plaintiffs ocnteLd. It is, no 
doubt, the case that if tbe suit is fought 
cut that would be tbe main question in 
dispute. But, in my opinion, it does not 
follow that, therefore, the ancendmer.t8 tew 
proposed to be made in the plaint are 
necessary for tbe purpose of determining 
that question. Under Order XIV, role J, 
issues arite in a suit when a material pro- 
position cf fact or law is affirmed by one party 
and denied by tbe other, and each material pro- 
position affirmed by cce party and denied by 
the other shall form tbe subject of a distinct 
issue. Here tbe defendants in their written 
statement have pleaded that the delivery was 
justified and that plea is controverted by the 
plaintiffs. It is in no way necessary to 
have an amendment of the plaint in cider 
lo erable them to deny the proposi- 
tion whioh the defendants have put for- 
ward in their written stattiueiit. An 

issue would, tferefore, uidtr Order XlV, 
have to be frainctl iu the suit on this 

point cn lie pUadin^s as th.ey stard, 
ar.d no t u.i i;d;j tj l r.»e Ltoessary in older 
to enalle . .-it? to he rai.seii aiiu to 

enable tiio < •..» (‘eteimine that paiti- 

onlar " ), t ht ret oi e, dc' ni)tthi»il; 

that ‘ Hiuei driieiita tali withjn 

tho .•1 . . .'I'f:*, laentioned in the last 
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sentence of rule 17, where the Court is 
bound to allow them. 

The only question, therefore, that remains 
is whether the Court in the exercise 
of its discretion ehould cow allow the 
amendments. On this point undoubtedly 
a fact to be taken into consideration is 
that the application is made at a very 
late stage of the case so far as regards 
the preliminary issue now before the 
Court. And 1 think that there can be no 
doubt whatever that the real object of the 
application is to pat the plaintiffs in a 
better position than they otber^vise are in 
regard to their contention that the suit 
is not time- barred. 

It is an ordinary rule that amendments 
should tot be allowed where the applica* 
tion for amendment is not made in good 
faith, see the cases cited in Mulla’s Code 
of Civil Prcotdure, 5th Edition, page 369. 
Though I do not mean to cast any asper* 
sions on the plaintiffs or their advisers, I 
do not think that this application can 
be said to be oue made in good faith when 
it is really rrade merely in oid?r to get an 
advantage over the other side in the course 
of arguments cn the preliminary issue and 
by raising a plea which is very clearly 
an afterthought. As the case stande, 
without giving any decision on the point, 
it may be said that the defendants certainly 
have strong arguments in support of their 
contention that the suit, being one for 
non-delivery, is clearly time barred under 
Article 31 of the Limitation Act. If the 
amendments are allowed, the strength of 
these arguments, at any rate, may be 
irateiially prejudiced by the addition of this 
plea of misdelivery or conversion, since it 
will be urged that this takes the suit out of 
the category of those covered by Article 31. 
Though the case of Wildon v. Neal (I) 
is not directly applicable, yet the principle 
underlying it, in my opnion, applies to 
this case, for the effect of allowing the 
application at any rate might be to take 
away from the defeudants the defence they 
have raised under the Law of Limitation, 
and, therefore, unjustly prejudice them. In 
the circumstances 1 think there is no 
sufficient ground for allowing Hie application 
and 1 refuse it. 

(1) (18K7) 19 Q. B. D. 394j f O h. J. Q B. 621j .35 
W. H. 8LU. 


[i9id 

Upon delivery of the abDve order Mr. 
ElpbiDstoD applied to the Court for per« 
mission to withdraw the suit, vritb liberty 
to institute a fresh suit under Order 
XXIII, rule 1. Mr. Lobo objects also to 
this application. The case does not fall under 
clause (a) of sub-rule (2) of that rule, viz t 
where the suit must fail by reas m of some 
formal defect, because the point regarding the 
alleged bar of limitation is much more 
than a purely formal defect. The only 
question is whether there are sufficient 
grounds for allowing plaintiffs ^o institute 
A fresh suit under clause (6) of sub-rule 
2. As to this, it is blear that if the 
permission a^ked for is granted, it would 
be practically the same as if the Court 
bad allowed the application for amendment 
of the plaiut already refused, subject to 
plaintiffs payiog up all defendants' costs 
up to date, with only the added penalty of 
paying additional Court-fees (Rs. 15) in the 
fresh plaiot. The leave to amend was 
refused on grounds which show that it is 
not a case where any injustice to the other 
side by allowing the amendments can be 
oompensaled for by costs. And to give 
permission for the withdrawal of the suit 
would be inconsistent with this, because 
it would practically .be saying that the 
injustice to the defendants can be com* 
pen*-ated for by o''8t8 and allowing the 
plaintiffs to achieve their object by paying 
there and a little more in Ccurt fees, etc. 
I, therefore, do not think that there are 
sofficient grounds for granting the permission 
asked for, and that there is no real 
unfairness in keeping the plaintiffs to the 
allegatioDs actually contained in the plaint 
and disallowing the further additions which 
are clearly intended merely to meet the 
contention as to limitation set up by the 
defendants, not only in this Court but 
aUo in the Small Couse Court, where 
the plaint was originally 61ed. 

I now come to the merits. Mr. Elphiusion 
has very fully and ably argued the question 
for bis clients aud has saiisBed me that 
in any case the suit does not fall under 
Article 30 of the Limitation Act. Mr. Lobo 
for defendants also admits this. The only 
question, tbeiefore, is whether this is a suit 
against a carrier for compensation for 
non delivery of goods, so as to fall under 
Article 31. On this point Mr. Elphinston 
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has cited a rulins of the Panjab Chief 
Court in Fakir Ohand v. Secretary of Stute 
for India in Gouncil (2), where Mr. Jastioe 
Battigan held that the word *noD-delivery* 
in this Article does not inolade mis* 
delivery, and that the case of misdelivery 
falls within the pnrvlew of Article 115 of 
the Act. With dae deference 1 do not 
think that the grounds given are fully 
sufficient for holding that the Legislature 
did not intend to include such a case as 
the present one under the word non- 
delivery. Mr. Lobo has pointed out that, 
whatever be the manner in which the carrier 
may have dealt with the goods, whether 
he may have misappropriated them or 
delivered them to some one else, the 
complaint of the plaintifFs in both oases is 
one that they have suffered injury through 
the non-delivery to them of the goods. 
And in this plaint, as I have already 
pointed out, the cause of action is specifically 
alleged to be a failure or neglect to 
deliver. What gives plaintiff this cause 
of action is that the defendants have not 
performed their contract with him, not 
that they have performed their contract 
ImpropeHy so as to make it a case of 
misperformance instead of one of non-'- 
porformance. The fact that the defendants 
allege that delivery was given to a third 
party which the plaintiffs say was a mis- 
delivery, is, it seems to me, immaterial in 
considering whether the description of the 
suit is or is not one in which plaintiffs 
seek compensation for non-delivery of the 
goods. In this case 1 think there can be no 
doubt whatever that it is such a suit, 
and that the case, therefore, falls under 
Article 31 of the Limitation Act. 

As regards the time from which limitation 
starts, the ordinary rule is that goods have 
to be delivered by a carrier within a 
reasonable time, and such time would, at 
any rate, not be later than Deoamber 1'213, 
when aooordiog to the plaintiffs the cause 
of action arose. The suit should, there- 
fore, have been brought at any rate bsfore 
the end of 1914, but was in fact not instituted 
till May 1915. 

I must, therefore, hold the suit barred, 
unless the plaintiffs show that they are 

(2) 19 InU. Cas. 477; 170 P. L. R. 1013; 122 P. W. 
K. 1913. 


saved by some acknowledgment falling 
within tbe scope of section 19 of the 
Limitation Act. Tbe plaintiffs rely on a 
letter from tbe District Traffic Superintendent 
at Karachi of the 19tb May 1914, Exhibit 
5, as an acknowledgment of liability 
operative under that section. In that 
letter be informs tbe plaintiffs that the 
action of tbe Station Master, Tando Adam, 
in giving delivery of tbe consignment to 
tbe Electrical Trading Go. on the indemnity 
bond is perfectly correct and that he 
regrets he cannot entertain their claim, 
which is against the above firm and not 
against tbe Railway. 

Mr. Elphioston contends that this is a 
sufficient acknowledgment, having regard 
to tbe terms of Explanation (li of the 
section, and he relies on the case of Haji 
Ajam Qoolam Hossein v. Bombay and Persia 
Steam Navigation Go, (.3), as a SDmewhat 
similar case supporting this contention. 
He says that in that case there was an 
acknowledgment that 35 oases had been 
short-delivered, i.e., 35 oases which ought to 
have been delivered had not been delivered, 
and that that was held by the High Court 
to be a sufficient acknowledgment of liability. 
That., however, does not appear to me 
to be a correct statement of what led 
tbe learned Judges to bold that the 
acknowledgment in that case was a good 
one, because there was in that case a 
distinct acknowledgment that the 35 cases 
in qnestioD ought to have been delivered 
to the plaintiffs, and there was also a 
re-offer of the oases in qnestioQ to the 
plaintiff. Tha% it was said, “implied an 
acknowledgment of liability of the Company 
to aooannt to the plaintiff for the oases.” 
It is also quite clear that section 19 itself 
requires that there should be an aoknowleJg- 
ment of liability in respect of the right 
claimed by tbe plaiutiffs. In the present 
instance the letter relied on dies not 
contain any aokno wledgmsnt of liability 
to account to the plaintiffs for the 3 
cases in dispute but, on the contrary, the 
letter denies snob a liability and says that 
any claim the hat! was against 

the Tradin? Ci. not ugiinst tbe 

Railway. ) ri);.!-. tharefore, it is clear 
that tbo'^. bean uo ackao wladgmeiit) 
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of liability within the meaning of section 
19, Limitation Aob. Nor has there been 
any acknowledgment of a state of facts, 
from which it is a necessary oonseqaenoe 
that the defendants are liable to the 
plaintiffs. 

I hoH, therefore, that this letter, which 
was, as shown by sabseqaent oorreapon'lencs, 
approved by the higher Railway autbori* 
ties, is not an acknowledgment of liability 
snffioient to save the bar o! limitation 
otherwise arising under Article o1, Limitation 
Act, 

The suit of the plaintiffs must, therefore, 
be dismissed with costs. 

Suit dismiased. 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 1113 op 1918. 

January 23, 1919, 

Pres«n^:— Mr. Justice Pratt. 

PO DWE AND OTHERS — APPELLANTS 

versuB 

K. M. T. T. S. CHETTY — Respondent. 

Tranujcr of Property Act (IV of 1892>, js. 65 (c) — 
Mortgage — Mortgagor, duty of, to pay public charges^ 
Failure to perform duty— Sale of mortgaged property 

Re-transfer to mortgagor — Mortgagee, position of. 

Under section 65 of tho Transfer of Property 
Act a mortgagor is bound to pay tho revenue 
accruing due on the mortgaged property while he 
continues in possession. The mortgage is not extin- 
guished if he fails to perform that duty and the 
land is sold for arrears of revenue and tho pur- 
chaser re-sells the land to the mortgagor. The 
mortgagor, on his purchase from the auction- 
purchaser, is not entitled to plead for his own benefit 
that by reason of his failvire to pay the revenue and 
consetjuent sale there has been a statutory extinction 
of the mortgage, [p. 574, col. 2.1 

Mr. A. B. Banerji, for the Appellants. 

Mr. N. 8. Aiyar^ for the Respondent. 

JUDGMENT.— The facts are set forth 
in the judgment of the Sub- Divisional Crurt. 
Maung Po Thin mortgaged his land to the 
plaintiff K. M. T. T. S. Chetty. Snbse- 
quently the land was resumed by Government 
for non-payment of revenue. After the 
resumption Po Thin was allowed to occupy 
the land by the Collector and subsequently 
sold the land to the third, fourth, fifth and 
sixth defendants represented by the present 
eppellauts. The point for determination is 


whether the mortgage was eztingniehed 
when the land was resumed by the Rsvenue 
authorities for non-payment of revenue. The 
Court of first instance held that the mort* 
gage was extinguisbed as there bad been no 
fraud on the part of the mortgagor. The 
Judge was apparently of opinion that the 
mortgagee was also liable to pay the revenue 
and having failed to do so was estopped 
from contesting the extinction of the mort- 
gage. This view, however, has not been 
supported, and it is difficult to see bow the 
question of estoppel comes in. On appeal 
the Divisional Judge held that the mortgage 
was not extinguished and that the mortgagee 
continued to bold a lien on whatever inter- 
est the mortgagor retained in the land. The 
question of notice does not arise as the 
mortgage was by registered deed. I have 

no doubt that the view of the learned Divi- 

* 

sional Judge is correct. In Sanagpally v. 
Jntoory Bolla Reddy (1) a Bench of the 
Madras High Court held that a mortgagor 
being hound under section 65 (c) of the 
Transfer of Property Act to pay the revenue 
Bcoruiog due oo the mortgaged property, 
when be continues in possession, the mortgage 
is not extinguished if be fails to perform 
that duty and the land is sold for arrears 
of revenue and the purchaser sells the land 
to the original mortgagor. They took the 
position that a man cannot be allowed to 
take advantage of his own wrong, and 
even though the laud might have vested in 
the purchaser at the auction-sale, the origiual 
mortgagor on bis purchase from the 
auction-purchaser is not entitled to plead 
for bis own benefit that by reaeon of his 
failure to pay the revenue and consequent 
Bale there has keen a statutory extinction of 
the mortgage. 

The facts of the present oaee are even 
stronger, since there has been no sale by the 
Revenue authorities but merely resumption. 
After resumption the mortgagor was allowed 
to re-oocupy and himself actually sold the 
land. The parchasers, in so far as they 
derive their title from the mortgagor, cannot 
be allowed to plead extinction of the mort- 
gage, Under section 43 of the Transfer of 
Property Act had the mortgagor, bad no 
interest in the laud at the time of the mort- 
gage and .subsequently acquired an interest, 

(1) 26 M. 385. 
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the mortgage would have held good with 
respeot to that iuterest. 

For appellants it is urged that, they 
derived do title by the purobase from the 
mortgagor eiooa he was merely a teuaDt'at* 
will of the Goveroment without any title to 
the landi and the purchasers have suooeeded 
to his position and are now tenants of the 
Government. In other words, they plead a 
paramount title. The plea is speoioaa and 
no doubt the mortgage can only affect such 
interest as the mortgagor had in the land 
at the time of the sale to appellants. It 
cannot operate to affect any subsequent 
title the purchasers may have obtained from 
Government. So far as appellants are oon> 
oerned, the mortgage will hold good with 
reference to the possessory interest in the 
land which the mortgagor had at the time 
of the sale by him. That interest may 
ooDoeivably be so small as to have no 
saleable value, but that is the respond^ 
ent’s bad luoh. The appeal must be 
dismissed with costs. There appears to be 
a slight ambiguity in the judgment and 
decree of the Divisional Court owing to the 
misplacing of a comma. All that can bs 
sold is the right, title and interest of the 
defendant Po Thi in the land at the time 
of the sale by him to the appellants. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2706 of 1918, 

February 12, 1919. 

Present; —Mr. Justice Broadway. 

Musammat GULAB DEVI — Defendant — 

Appellant 

I'ersus 

MONJr RAM, MINOR, Taaooaa GI4NO 

—Plaintiff and AJUDHIA PARSHAD 
— Dependant — Respondents. 

AdvfrtsepossessioK^U'ie of vacant tsit-i as "convenient 
Hiljuact", effect of —Title bu pm-chnse, p/o>/ of. 

The use of land iu a village .a-, a ‘‘coiivcMiieut 
adjunct cannot bo regarded aii indication of au 
assertion that the land so mod iA the property of 
the person using it. ;Jp. 576, col. 1.] 

A person who sets up a title to property by 
pwchase must prove that his veudor had a title in 
the property sold. [p. 57o, ool. 2.1 


Second appeal from the decree of the 
District Judge, Karnal, dated the ISth June 
1918, affirming that of the Mnnsif, 1st 
Class, Rohfak, dated the 4th January 1918, 
decreeing the claim with costs. 

Lala 'Shamiar Chand, for the Appellant. 

Mr. Brij Lalt for the Respondents. 

JUDGMENT. — On the 27th June 1916 

one Hamath ezeonted a deed of sale in 
favour of Cbhelu, whereby be sold to him 
an okata kham for Rs. 400. Chheln erected 
a chhappar and other structures thereon 
and when he proceeded to make a door 
to the sontb, he was turned ont by the 
defendants who claimed to be mortgagees 
in possession. Chhelu thereupon instituted 
this suit claiming to be restored to posses* 
sion and was granted a decree, which 
decree was affirmed on an appeal filed by 
the defendants to the District Judge. The 
defendants have tberenpon come np to this 
Court on second appeal through Mr. Sbamair 
Chand and I have heard Mr. Brij Lil for 
the respondent. The case has been render* 
ed difficult by the findings of the learned 
District Judge, which are to the effect thatthis 
ahata was part of the property mortgaged 
to the appellants in 1882, but that Hamath 
(who is a noc-proprietor) acquired a title 
to it by taking hold of it as an ooenpanoy 
tenant and holding it adversely for more 
than 12 years. The oral evidence baa 
been disbelieved by both Courts and it is 
therefore, difficult to understand on what 
material this finding has been arrived. 

It seems clear that when this ahata was 
mortgaged to the appellants in IS83, there 
was a public way forming ils western 
boundary. Hamath has built on the 
western portion of the ahata and has sold 
the eastern part tc Chhelu, but thero is 
nothing to show when Harnatli eieuted his 
house or in what way be acquired poseeasicn 
that can be regarded as having been adverse 
qua the portion sold. Admittedly when 
Chhelu purchased this uUtu, it oonUiued 
no buildings of any kind on ifc.. Hamath 
has not been eKammod hy either side, but 
his sister 3;v m ;.■???'■' '..T-jIitb Kaur’j evidence 
is againsv Cuheic. ..'-..-w li incumbent 
on the pi iintiit f-. tt wo th.ac- hm vendor 
had a tit!* i.» tJui propPi-ty t iJsha v 
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ooDoeruedfbe bas failed to establisb. His 
boase is to the north of this dhata and the 
learned Distriot Judge seems to think that 
either he or Hamath had been using this site 
as a ‘'oonvenient adjunct.'’ Such user in a 
village, however, cannot be regarded as an 
indication of an assertion that the land so 
used is the property of the person so using 

it. 

1 am unable to Bod any evidence on the 
record which can be legirded as proving 
that Harnaih held possession of this site 
for over 12 years. 1 accordingly accept 
this appeal and setting aside the decrees of 
the Courts below dismiss the pi untiff’s suit 
with costs throughout. 

Appeal accepted. 


AbLA^HABAD HIGH COURT. 
Lettehs Patent Appeal No. 38 of 1917 

June 2, I 919. 

PresenU — Justice Sir P. C. Banerji, Kt., and 

Mr. Justice HaBque. 

Musammat RUKM.INA K.UAR and others 
— O ejfiCTORS — A ppellants 

versus 

SHEO DAT RAT and anotber — 

Decree HOLLERS — Respondents. 

Act (/X of 1903^ Sch, f, Avt, 182 — 
Execution oi decree — Decree for possession of property 
on payment of money without fixing time for payment 
— Limitation for execution. 

A decree directed that upon payment by the 
plaintiff of a certain sam of money “in any year in 
the mouth of Jeth" he was to recoivo possession of 
certain property. The decree ^yas passed on the 
22iid January 1894, the money was deposited on the 
loth June i9l6 nnd an application to execute the 
decree was made on the 29tli June 1916. llie 
defendant objected that the application was barred 

by limitation: , . , . 

Held, (1) that the decree, bomg jndonnito ns to 
the date on which payment was to be made, was 
incapable of execution on the date on which it was 
passed and was, theroforo, not goyernod. as to the 
period of limitation for its oxcoution, by Article 
182 of Schedule I to the Limitation Act; 

\2) that the right to execute the decree could not 
arise unless payment was made and that the 
plaintiff was, therefore, entitled to execute the decree 
within three years of the date >vhon he made the 

pavBicnt, 

Appeal, under section 10 oi the Letters 
Patent, from a judgment of Justice Sir 


George Knox, dated the 14th cf March 
1917. 

Mr. K. K, Parma, for the Appellantp* 

Mr. M. L. Agarwala^ for the Respondentfl. ■ 

JUDGMENT.— We agree with the 
view taken by the learned Judge of this 
Court. The decree was one for deliveiT of 
poeeeseion passed on the 22nd of January 
1894 on the basis of an arbitration award. 
It provided that the plaintiffa-deoree holders 
were to get possession upon payment of 
Rs. 7oO to the defendants in any year in 
the month of Jeth. The money was 
deposited oh the 15tb of June i915 and 
the application for execution was made on 
the 29th of June 1916. It was contended 
that the application was time barred. The 
learned Judge of this Court has held that 
the application was not barred by limita- 
tion. Artfcle 182 of the Limitation Act 
applies ta^ oasns in which the decree is 
capable of execution on (he date on which 
it was passed, except in the oironmstanoes 
mentioned in some of the special clauses 
to the Aitiole The decree in this case was 
not capable of execution on the date on 
which it was passed. Therefore, if Article 
181 is applicable to the present case, limita- 
tion would run from the date on which 
the right to apply accrued. It is oleir that 
the right to apply did not accrue until 
Rs. 750 was paid and the right to pay 
the money was given to the decree* holders 
in the month of Jeth of any year. The 
decree is, undoubtedly, indefinite as to the 
date on which payment was to be made, 
but it certainly did not direct that pay- 
ment was to be made in the month of 
Jeth following the date of the decree. The 
Court executing the decree had to give 
effect to the decree as it stood and could 
not go behind it. Taking the decree as 
it stands, the decree-holders had the right 
to pay Rs. 750 at any time they liked in 
the month of Jeth of any year. Their 
right to execute the decree could not arise 
unless the payment was made Therefore, 
they were entitled to execute the decree 
within three years of the 15bb of June 
1915 when they made the payment. We 
dismiss the appeal with costs, including fees 
on the higher scale. 

Appeal dismmed. 
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riRIAKAN CHBriT V, KUDDPOODT MALLATA. 

LOWER BURMA CHIEF COURT. 

Civil Rsvision No. 91 op 1918. 

Deoember 9, 1918. 

Present -Mr. Jastioe Pratb. 

0. P.R. PERI AN AN C HETTY— PLAiNTijrp 

— Appellaht 
versus 

KC7DUP00DY MALLAYA — DsFBiiDiNT 

— Respondent. 

Jfegotidble xnstrumenfs-^Pro-note, whether discharged 
hy fresh prO‘note~-‘Li4hility on basis of previous pro* 
note, whether extinguished. 

A promissory-nobe may be discharged by a fresh 
nofce or by a cosh payment, and when once dis- 
charged, the original note ceases to be in force 
against a signatory who did not execute the fresh 
note. [p. 678, col. 2.] 

A, B, C and D executed a pro-note in favour of 
K. Later on K accepted a fresh note from A, B and 
O in renewal of the original note. K obtained a 
decree on this note against A, B and G and brought 
a suit against D on the first note: 

Held, that the suit was not maintainable as the 
execntion of the second note operated to discharge 
the liability of all the executants of the former 
note. [p. 577, col. 2.] 

Mr. Anklesaria, for the Appallant. 

Mr. Villa, for the Respondent, 

JUDGMENT.— On the 12tb December 
1915 Endapoody Mallaya, Knthy Sabrayado, 
Entby Mai^amma and Dhomaty Reddy 
ezeonted a promissory note in favoar of the 
plaintiff Chefcty for Rs. 500. 

On the 5th of Janaary 1916 a second 
promissory note was taken in renewa! of 
the former of the previous year from Kathy 
^abrayada and Katby Mangamma and the 
name of Kudapoody Mailaya also appeared 

signatory. 

The Cbetty saed Kathy Sabrayada, Kathy 
Mangamma and Kudapoody Mailaya in Civil 
Regnlar No. 7103 of 1917 of the Coart 
of Small Cannes oa the second note and 
obtained a decree against the first two 
named defendants only, the Coart finding 
that it was not proved that Kudapoody 
executed the second note. 

Plaintiff then institatei a saiS against 
Kadapoody Mailaya on the first note and 
the snit was disisvNsed, the lower Court 
bolding that the eA'.oation of the second 
promissory note under the circumatanoes 
operated as a discharge of the liability of 
all the executants of the first note. 

The sole question for decision is whether 
on the facts in evidence plaintiff could 
Mvive his olaioi on the old note as against 
Kudapoody. 


There can be no doubt from the Cbetty’s 
own evidence that his intention, when he 
had the new note executed, was to accept 
it as complete satisfaction of the old one. 
He stated in so many words in the first 
suit: *'Tbe promissory note in suit is a 
renewal of the other and the previcns note 
is entered as settled in the ledger. The 
discharged note was returned to defendants.'* 

Knthy Subrayadu deposed that the name 
of Kudapoody was deliberately omitted 
from the second note by arrangement with 
him. 

When his name was entered in the 
second note and by whom it is not clear, 
bat it is certain that the Cbetty accepted 
the second note as a discharge of the first 
and was content to have on it a signature 
purporting to be Kudupoody's, which he 
was unable to prove, and which may have 
been fraudulently entered under his direotion. 

I am of opinion that under the oircum- 
stances the Cbetty has in equity no claim 
on the second note as against the defend- 
ant Kudapoody. His Advocate now says 
that the Cbetty made a mistake, when 
he said the note was returned. I see no 
reason to believe this. There was no reason 
wby the Cbetty sbonld have deliberately 
stated that he retnrned the note nnless he did 
so. 

How he obtained it back from ’ the 
signatories is not clear, hut it looks as if 
they did not consider it of any value 
since they bad executed a fresh note in 
lieu of 80 left it lying ab^ut and the 
Cbetty quietly annexed it. 

It is certain that the Cbetty recovered 
it somehow since be filed it as evidence in 
his suit against Kudapoody alone. 

Mr. Anklesaria for the Cbetty quotes a 
number of rulings in support of his 
contention that defendant, having pleaded 
non execution of the new note, cannot plead 
that the old note is discharged and that 
be is liable until the debt is satisfied; 
but the answer seen « to be that the debt 
on the old note was sat-ir^Hed by the 
execution of the new, and. I .see ixj reason why, 
if plaintiff bke.i to di.- pen.so with the execu- 
tion of the nov' note b/ Kndupoody, or took n 
signature undf'- oo.i;!'. cirouinstances thac • 
the possib'li*:;’ • : if-tod at-isos, he shonl^t 
bo entitled to revert to the old note, 
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His acoounts show that he wrote off the 
original note as settled. 

In support of his aontention that the 
liabilit'y of the defendant on the Brat note 
is not extinguished by the second to which 
he was not a party, the Advocate for the 
Chetty relies on Bar Ohandi Lalv. Sheoraj 
Singh. (1). In that ease the original 
mortgagor of oertain property died after 
exeoutioD of the mortgage. In 1887 the 
widow and nephew executed fresh mort- 
gages of the property and thereupon the 
mortgagee handed over the original mort* 
gage deed of 1876 to the nephew. It 
was subsequently held that the mortgages 
of l8o7 were not binding on the widow. 

Their Lordships of the Privy Council 
held that the intention of the mortgagee 
after the two deeds of 1887 vtce executed 
was to accept in item a new security, 
but that intention was entirely frustrated 
by the fact that the deeds of K87 were 
held to be not binding on the widow and 
it was not in accordance with equity and 
good conscience that the respondents, who 
bad successfully maintained that the trau«ao* 
tion embodied in the deeds of 188^ was not 
binding on the widow, and consequently 
did not bind them as the heirs of her bus* 
band, should now claim the benefit of the 
transaction as a release of the mortgage 

of 1876. 

They held that under the oiroumstanoes 
the mortgage of 1876 was unafifeoted by 
the mortgages of 1887. 

At first sight it would seem arguable 
that the logical corollary of this ruling is 
that plaintiff, not having got what be in* 
tended at the time of the second promissory 
note, could revert to the original note, but 
on analysis I am of opinion the oases are not 
parallel. 

A promissory note is quite different 
from a mortgage and there is nothing to 
prevent the holder from accepting satisfac- 
tion in any form he chooses from any of the 
executants. 

It is clear that the Chetty accepted the 
new note in satisfaction of the old and it 
is by no means oertain that he bad any 

(1)39 Itul. Cas. 343; 39 A. l78; 32 M L. J. 241; 
15 A L. J. 223; 1 P. L. W. 330; 6 L. \V. 502; (1917) 
M. \V. N. 290; 25 C. L. J. 31G; 21 M. L. T. 292; 21 C. 
W. N. 7G5| 19 Bom. L. R. 441} 44 I. A. GO (P, C.), 
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intention of making Eadupoody a party to 
it. He may have been quite content 
originally to take the signatures of the two 
defendants only against whom he subse* 
quently obtained a decree, and afterwards 
have inserted the name of the third. 

Kudupoody’s case was that be only 
signed the first note as surety for the other 
two principals 

It is impossible to my mind to hold on 
the facts that the liability of defendant- 
Kudupoody on the first note remained un* 
affected by the second. If the Chetty chose, 
to discharge him from liability, without 
receiving any payment from him personally, 
he was at liberty to do so. 

The case of Jamna Bai Saheb Idohitai 
Avsrgal v. Vasanta. Rao Anandz Hao JJhyhar 

(2) seems to have no bearing on the point 
now at issue. 

Muhammad Askari v, Eadhe Ram Singh 

(3) refers to mortgages, which, as I have 
already remarked, are on a different 
footing. 

A promissory note may be discharged by 
a fresh note equally well as by a cash pay- 
ment ; and once discharged by such pay m ant 
the original note cannot, to my mind, be 
held to be still in force as against the 
signatory, who did not execute the fresh 
note. Had Kudupoody obtained the execu- 
tion of the second note under false pretences, 
it would have been different. 

If the Cbetty’s allegation that Kudupoody 
was a party to the second note is 
true, then clearly the first was extinguished 
thereby. 

If it was false, then the Chetty has 
been guilty of fraud, and be cannot be 
allowed to take advantage of his own 
fraud. 

If he accepted a new note by two 
in exobauge for an old one by fonr,. be 
must abide by his own action. He aanoot, 
because be is subsequently dissatisfied with 
the results of bis own conduct, go back 
to bis original security, after baying 
accepted the new note as payment for 
the old. 


(2) 34Ind. Caa. 213; 39 M. 409; 14 A. L. J. 634i 
18 Born. L- R. 432; 31 M, L. J. 18; 3 L. W. 640; 24 0. 
h. J. 74; 20 M. L. T. 31; (1918) 1 M. W. N. 452; 
43 I. A 99 (P. C.). 

(3) 22 A. 307; A. W. N. (1900) 73; 9 lud. Deo. 
(n. e.) 1236. 
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1 am fortiBed m my view by the deoieion 
Calontta High Court in Oour 
Chandra Das v. Prasanna Kumar Chandra 
W* 

In that ease after a bond had been 
executed by the let defendant and the 
2nd defendant was added as an executant 
without the assent of the first, it was 
held not only that that this alteration vitiated 
the deed against let defendant bub that 
plaintiff was not entitled to succeed on 
the basw of the original consideration. 

I dismiss the application with costs. 

Application dismissed. 

(4) 33 C. t)12j 3 0. L. J. 363; 10 C. W. N. 783, 


MBSl RAU V, KHUSHI RAH. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision AppLiCiiiON No. fi2 

OF 1917. 

August 9, 1918. 

Present:— Mr. Pratt. J.C..and Mr. Kemp.A.J.C. 
WADERO HASOOLBUX akd orHSRS — 
Plainiiifj— Applicants 
versus 

ALLAHBUX and OTasRs - DaFenoants 

^ RBaP0KuB^T6. 

ro/ 1908), 107 (2* 

y/^’ t U.— ilppeal— Court, whetUer 
can allow wtt/idrawal oj suit. 

Although section lu7 UJ of the Civil Procedure 

an Appellate Court the same 
powers and imposes the same duties, as nearly as 

Court of original jiu-isdictioii, 
no power under Order 
1 ’ ® ^ allow a suit to be 

xn appeal, as distinguished from the 
itself, with liberty to institute a fresh suit, 

tho‘ dtee inThi su-t 

Application for revision against an order of 

Judge, Larkaoa. 

lUe ^upcAand Bilaram, for the Applioaots. 

judgment — T he only question that 

Mnes in this appeal is whether the lower 
Appellate Coart had pjwer to albw the 

plaintiffs appellanU to withdraw the suit 

^ appeal under Order XXllf, rule 1 (2). 
Tn. institute a fresh suit. 

1 be lower Court relied on the Full Bench 
judgoient of the Madras High Court in 

Papayya (1). 

J. 477 ! ^ M. L. 


We agree with the Madras High Court 
that there is nothing in the language of 
Order XXIII to forbid the exercise 
of the power in appeal and that the 
change in the wording of Order XXIII 
rule 4, does not affect the question, but we 
cannot agree that this power in regard to 
the suit as distinguished from the appeal 

lUy U>. That section gives the same powers 
and imposes the same daties "as nearly ae 
may be as those of the Court of original 
jurisdiction. In respect of Order XXllI 
this power goes no further than to allow 
an appeal to bs withdrawn. The Origin* 

a suit to be 
withdrawn after decree is passed, for that 

would mean setting aside a decree. Nor 

can the Appellate Court make an order which 

would have the effect of setting aside a de- 

oree. It is clear that a plaintift-appellant 

oannot withdraw his suit under rale 1 (1) 
in appeal for otherwise he might do so 
simply With the object of wiping ont the 
adverse deoree. If rnie I (1) is in appeal 
limited to the withdrawal of the appeal, 
role 1 (2) must also be so limited 

Bombay High Court in Eknath v. Ranoji (2) 
which has been followed by this Court in 
Miscellaneous Appeal No. 5 of 1916, We 
reverse the order of the^^lower Appellate'Court 
and remand the appeal for disposal on the 
merits. Costs to be costs in the cause. 

Appeal remanded. 

Ci) 10 lad. Cas,8l3i 35 B. 261; 13 Bom. L. K. 237. 
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Civil Hevimo-^ No. oi'' 191 S 

bybrnary !7, ;9Ub 
Freseni: —Mi'. Ju9lioe Chevis. 

N K K I. K PsTiTiONEK. 

KHUSiM Hr?I---l>;,?EN'uA.NT~Ua\sroNOE^^ 

(. ; Uurccji^f.-r-d honJ 

sau .K.-L-i.-'i-vi).,;, .icnici^BKr.i^n of proof-^ 
sraui, ' 

uui-cud-teicd ijoi.a i‘- tiiM 

lies 
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the plaintiEE to prove that the bond was executed for 
conaidoratioD. 

In a case in which there is no dispute as to con- 
sideration, hut the defendant raises the plea of 
fraud, according to illustration (b) to section 102 
of the Evidence Act, the onus lies on him to prove 
the facta which amount to fraud. 

PefciticD, ander seotion 44 of Aot III of 
1914, for revision of the decree of the Senior 
Snbordintiie Judge, Rohtftk, dated the 19th 
April 1918, reversing that of the Munsif, 2nd 
Glass, Jhajjar, District Rohtak, dated the 
17th December 1917, decreeing the claim 

for Rb. 340 with costs. 

Dr, Qohal Chand Narang, for the Peti- 
tioner. 

Lala Shamair Ghand^ for the Respondent. 

JUDGMENT.— Plaintiff, sues for two in- 
stalments and interest due on a bond for 
Rg. 800. The defendant admits execution 
of the bond but denies consideration, and 
says plaintiff promised to give him the 
money hut did not do so. The onus of prov- 
ing that the bond was executed for con- 
sideration was placed on the plaintiff. The 
Erst Court gave him a decree, the learned 
Subordinate Judge on appeal dismissed the 

suit. _ , 

Plaintiff applies for revision, and it is 
urged that defendant's plea is one of fraud, 
and so the onus lies on him, and illustra- 
tion ft) to section 102, Evidence Act, is 
referred to. But this, I understand, refers to 
a cause in which there is no dispute as 
to consideration. If there is no considera- 
tion, then apart frcm fraud, there is no 
valid contract; if there is consideration 
there is a contract; though it may be 
voidable for fraud. There may be oases 
in which the plaintiff may fail on both 
grounds, vie., (1) want of consideration and 

(2) fraud. 

The general rule in India is that laid down 
in yVoztr Sivgh v. Joi Qopal (1), tit,, that 
■when a man sues on an unregistered document 
SDoh as a bond, if the defendant denies 
consideration, the onus lies on the plaintiff, 

I ooDsider the onuswaa rightly p laced on 

the plaintiff in this case. 

This is a revision, eo I need cot go into 
facts. I will only remark that the attempt 
to prove by oral evidence that Rs. 900 or 
Re. 9 l 6 was paid to the defendant in a 
lump sum in cash is a stupid lie, if there 

(1) 17 P. K. IfcSb. 
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really was consideration it must hftye.tafcen 
the form of settlement of old haki accost. 
Mr. Goka! Cband urges that the Suborfi- 
nate Judge should have found whether 
there was any consideration at all, and 
should not have confined himself to- the ^ 
question whether there was such cash 
consideration as some of plaintiff’s witnes^ 
swore to. I can only say that a man who 
produces false witnesses does not deserve 
the help of this Court on the revision 


The application fails and is dismissed, 
but I pass no order as to costa. If de- 
Pendant is telling the truth, he was a fool 
to execute and deliver the bond without 
□roftincf the consideration. 


Application diernUsed, 


DOWER BURM A CHIEF COURT. 

Civil Regular No. 212 of 1917. 

February 1, 1918. 

Freserd', — Mr. Justice Rigg. • 

PO SO Plaiktiff 

venue 

BAZAN asd another — Defendants. 

Civil Procedure Code {Act V of 1908), s. 73, 0. IXI, 

r, 62 Attachment subject to mortgage,^ effect of ^ 

Mortgage^Sdle of mortgagor's property in execution 
of decree obfained by some other creditor^IUiteable 
distribiition— Mortgagee, position of. 

The effect of an order under Order XXI, rule 6?, 
of the Civil Procedure Code directing the con- 
tiouanco of an attachment subject to a mortgage 
is that, the purchaser at the auction-sale only boys 
the judgmont-debtor’s right of redemption, [p. 681, 

A mortgagee of a judgment-dobtor who has 
obtained no decree against the latter, and has not 
made any application imder section 73 of tn« 
Civil Procedure Code, cannot claim the assets 
realised by the sale of the judgment-debtors pro- 
perty in execution of a decree held by another 
creditor, [p. 581, ccl. 1.3 , 

Messrs, Oregorg and Munshi, for the Plaint- 

iff. 

Mr, Maung Pu, for Defendant No. 2. 

JUDGMENT.— The plaintiff’s case is that 
in May 1913, he lent Ba Zan Rs. 500 at 
24 per cent, per annum on the security of a 
registered deed, whereby a room in house No. 
195, Dalhousie Street, with the chattels 
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n it were liypotheoated. Defendant Ba Zan 
only paid interest np till .April 8, 1917, 
and plaintiff saes for a deoree lor that amoant. 
Farther be claimed the sale^prooeeds of a 
part of the obattela bypotheoated to him, 
which bad been . sold at the inetanoe of 
the second defendant Sa Kwin Finer in 
ezeoation of a deoree aerainst Ba Zan. 
Plaintiff objeoted at the time of the 
attaobment to the sale of this property, and 
the Jndsre of the Small Canses Court ordered 
the sale of the eroods to proceed **8abjeot 
to the morterage.’* This was an order 
under Order XXI, rale 62, of the Civil Pro- 
oednre Code and the effeot of it was that 
the parohaser at the aaotion sale only bought 
the jadgment debtor^s right of redemption. 

Ba Zan confessed judgment, but the 
seoond defendant contested the suit on the 
grounds (1) that he bad no knowledge of 
the alleged hypothecation in favour of Ba 
Zan and (2) that plaintiff had no prior 
claim to the sale-proceeds. Two issues were 
fixed: (1) whether plaintiff lent Ba Zan 
Bs. 500 on the security alleged, and (2) 
whether plaintiff had any prior claim on the 
proceeds of the chattels sold by order of 
the Small Causes Court. The loan of 500 
on the mortgage is clearly proved by the 
evidence of plaintiff and Ba Zan, and on 
that issue I find in the afiSrmative. The 
real issue is whether the sale proceeds ought 
to be paid to plaintiff or not. 1 am of 
opinion that plaintiff has no claim on 
them. The Small Causes Court Judge bad 
discretion to refuse to continue that attaob- 
ment, but did not take that course. The 
mortgagee cannot claim under section of 
the Civil Procedure Code, as he has no 
deoree against Ba Zan and did not make 
any application before the reodipt of th3 
assets. His only remedy appears to be to 
pursue the property sold, if he thinks it 
worth while, into the bands of the purchasers. 

Plaintiff’s claim against Ba Zan is decreed 
with costs, and against Sa Kwin Ping is ' 
dismissed with costs. 


Order accordingly. 


CALODTTA HIGH COURT, 

Civil Rol* No. 79 of 1919. 

May 8, 1919. 

Preg$n/^, — Mr. JusHoe Walmsley and Justice 

Sir Shamsul Huda, Kt. 

GOBINDU DAS NATH awd othbrs 
— Plaintiffs — P axinONE ss 

versus 

Sreemati NITYA KALI DASl and others 
— Dependants — Opposite Paett, 

Civil Procedure Code (Act V of 1908), as. llfi, 149 
— Order rez^iring plaintiff to pay additional Court-fee 
— iJevision, whether lies — Remedy, ofAcr, open to plaint- 
iff, effect of. 

Aii order under section )49 of the Civil Procedure 
Code requiring the plaintiff to pay additional Court- 
fee is not open to revision under section 116 of 
the Code, inasmuch as there is another remedy avail- 
able to the plaintiff, viz,, in case of dismissal of his 
scit for non-payment of the additional Court-fee, ha 
has a right of appeal, [p 68?, col. 2.] 

Rule against the order of the Subordinate 
Judge, Murshidabad, in Declaratory Suit 
No. 505 of 1 908. 

FACTS of the case will appear from 
the following extracts from the judgment 
of the lower Court: — 

**In this case the plaintiffs pray for a 
declaration that the properties in suit are 
debutter properties, that the defendant No. 1, 
who is the shebait of the said idol, is unfit for 
the office of shebait-, it is further prayed 
in the plaint that she (defendant No. 1) 
may ba removed from the office of shebait 
and the properties may be placed in the 
bands of a Receiver, who may be ap- 
pointed by the Court to manage the 
debutter properties daring the lifetime 
of the defendant No. 1 * ♦ ♦ # * 

The suit is valued in the plaint for the 
purpope of jurisdiction at Rs. 4,20,312, 
The plaintiffs have paid a Court-fee of Rs. 10 
for the declaratory deoree and another 
Hs. 10 for the prayer for appointment of 
a Receiver, etatirtg that it is not possible 
to ascertain the value of the last prayer. 
So a total Court-fee of Hs, 2(J has been 
paid by the plaintiffs. 


The defendants’ cont 0 nti<in is that the 
Court-fee paid is iiiadcejuate. 

So the ie whether the suit 

has beer: prupn;!-/ vaiued and is tho 
plaint an li’oiiM. • i,. inifed 

■ ^ ior the purpose 

.*j this cu'C bo the 

same; .. 'co I'or the purpose ot juris- 

di-'t- • I'ir.intiffs iiaviiig valued 


The 
of Co'. 


f , 
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(he BTiit for the purpose of jarisdiotion 
at Ks. 4,20,321 ought to pay ad valorem, 
Conrt*fee on the said valuation, (bat is, 
they ought to pay a Court- fee of Rs. 3,000 
# # • # The suit is not for a 
mere deolaration. It is a suit for a 
deolaratory decree with prayers for con- 
sequential reliefs, ♦ ♦ * ♦ ♦ there- 

fore, hold that the plaintiffs are to pay 
Court-fee on Rs. 420,312, that is, Rs. 3,000 
and that the Court'fee paid is insufficient. 
The plaintiffs are directed to pay Court- 
fee of Rs 3,000, less by Rs. 20 already 
paid, within 15 days from this date ’’ 

Baba Ram Chandra Mczumdar (with him 
Babu Tara Das GhatteTiee)^ for the Opposite 
Party, in showing cause. — The order direct- 
ing the plaintiffs to pay additional Court- 
fees is not open to revision under feotion 
115 of the (^ivil Procedure Code, Section 
115 applies only where the lower Court 
has decided (be case, i.r., only in oases 
of Boal orders, uot in oases of in- 
terlocutory orders. As a matter cf practice 
the High Court does not interfere with 
interlocutory orders. See Chandi Boy v. 
Kirpal Roy (1). As the petitioner has 
another and adequate remedy, w’*., to 
prefer an appeal agairst the order rejeot- 
iog the plaint for non-payment of Court- 
fees, the order cf the lower Court should 
not be interfered with. 

Farther, interference under section 115, 
Civil Procedure Cede, can be made only 
where there is failure or excess of exercise 
of jurisdiction or wrong exercise of juriadic- 
tioD by the lower Court. In this case the 
lower Court bad jurisdiction to decide 
whether sufficient Court fees bad been 
paid or not and it has decided that 
question, and, therefore, no question of 
jarisdiotion arises. See Balakrishna 
Pdayar v. Vaaudeva Atyar (2). Nor will 
your Lordships exercise your general power 
of euperiniendenoe under eeotioii 107 of 
the Government of India Act, because 
that power should be used sparingly and in 
special cases. 

Dr. Sarat Chandra Bysah (with him 
Babu Bepxn Chandra Roje), for the Peti. 

(1) 10 Ind. Cae. 308; 16 C. W. N. 682. 

l2) 40 Ind. CaB. 060; 26 C. L. J. 143; 16A. L. J. 
04r^; 2 P. L. W. 101; 33 M. L. J. 69; 19 Bom. L. R. 
715; (1917) M. W. N. 628; 40 M.79?; 6 h. W, 601; 22 
0. W. N, 60; n Bar. L. T.4ft| 44 I. A. 201 (?. 0.). 


tioners. — The decision of the lower ponr^ 
requiring the petitioners to pay additiopil 
Court- fees is illegal and without jqrisdic- 
tioD. Refers to Ramrup Pas v, 

Sujaram Das (3), As regards the 
tion whether your Lordships’ reyisionar 
jurisdiction should be exercised in a oi^.e 
like this, I rely on Sasi Bhushan BofS 
V. Maharaja Sir Manindra Chandra Nanay 

( 4 ). 

JUDGMENT. 

WaLMSLET, J. — This is a Rule calling on 
the opposite party to show cause why 
the order requiring the plaintiff. ^ to. pay. 
the deficit Court fee of Be. 2,98p shp.n|d 
not be set aside. It appears to that 
the plaintiff has mistaken bis remedy, or 
rather he has another remedy easily avail- 
able to him and on that aocount we 
ought not to interfere under section 115, 
Civil Procedure Code. It be fails to de- 
posit the sum which he has been ordered 
to pay, his suit will be dismissed and 
then ha will have a right of appeal. 
That being so, I do not think we opght 
to interfere with (be order passed by tbe 
Court below in our revisional jurisdiction. 
The Rule is, therefore, discharged wBh. 
costs, three gold mohurst to be divided, 
between tbe defendant No. 1 and the, 
defendant No. 2. 

Let tbe record be sent down without, 
delay. 

SsiMSOL Hodi, j. — I agree. 

Rule discharged, 

(3) 7 Ind. Cas. 92; U C, W. N. 932 at p. 986; 12 0. 
L. J. 211. 

(4) 38 Ind. Ca8.835; 24 0. h. J. 449; 21 C. W. N. 
310; 44 C. 690. 


LOWER BURMA CHIEF COURT. 
Civil RB7i3tON No. 103 op 1918, 
December P, 1918. 

Present'. — Mr. Justice Pratt, 

GOR LUM HPAW — Applicant 

versus 

OAMILLO OAMILATOS — ResPONDgST. 

Trincip-xl and agent ^Bnker employed to regotiats 
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sale cf property at certain price-Principal failing to 
convey— Damages for lose of broifeeraye, /crafty 
broker, maintainability of. ^ ^ 

Where a broker is employed to negotiate the sale 
of a houTO and he finds a purchaser at the stipulated 
pnce, Md arronges for his brokerage, to be paid by 

ction is not completed owing to 
to convey, the broker is entitled to 
• 1 ^ on the basis of the brokerage which Ke 
would have received bad the sale been, cfmpleted. 

Mr, Ohari, for the Applioaot. 

Mr. Higxnbotham, for the Respondent. 

A Plaintiff was engaged by 

defendant as a broker to negotiate the sale 
of bis hon-»e foi Rs. 85.000, on the under- 
standing that he should get brokerage from 
toe purohaaer. 

Plaintiff foond a pnrohaser at the stipu- 
lated price and arranged for his brokerage 
to be paid by him. Defendant failed to 
convey and plaintiff sued for damages on 
the basis of the brokerage, which he would 

have received, had defendant completed 
the sale as agreed. 

••ema'ked that the 
of damages olaimed was not qass- 
tioned and appsarsd to be properly 

a“gry“‘' R'- “0 

as ““ '"ould lie 

th.r® ““ll’ority given was revooable and 

is fL?- ‘'’® “easore of damages 

plabtir® erpendel by 

trar^ing® PO'-forned his part of the eon- 

agi b^H ‘loP'-ivad of his broker- 

by defendant’s failore to sell. 

hisdlm."'’ ''®‘T why he shoQld rot get 

as^dtm!„s ““““ority for awarding 

would ^“onnt of brokerage that 

j earned. In Elias v. 

where a h* b High Court that 

found a lend^*^ ^ aod 

the •tran!l^,f brokerage, although 

of the inabir?*^ ^ complete 1 hy reason 

menf ^ fo that jadg- 

caw of Pn^Ae^ to the English 

h-J. 1 C. B (.N-. ».) 96i 2fi 

<0.‘9.) 65j 107 E.it. 66S.' '*• 'i'- 
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was held that, where an agent employed 

for an agreed commission to sell land at 

a given pnee snooeeds in finding a pnr- 

ohwer at the stipulated price, bnt the 

prinoipal. from whatever oanse, declines to 

sell, and resoinds the agent’s authority 

the agent is entitled to ene for a reason^ 

able remuneration for bis work and labour 

In aourse of his Judgment in this’ 

ease Willes, J., observed: The plaintiff would 

have been entitled to receive the oommis- 

Sion agreed on. if the defendant’s oonduot 

had not prevented his earning it. I must 

confess I do not see why the Jury should 

not have given him the full amonnt.” 

With this observation I am in full accord 

and It applies exactly to the facts of the oase 
under revision. 

FMer v. DrtwiU (3) is another authority 

in support of the view taken by the lower 

Court In Simpson v. Lamb (4) the facts 

wera different and I see no reason to eon- 

aider it a snflioient authority for interfer- 

enoe with the decree, of the Small Cause 
Court. 

I hold that plaintiff was entitled to 

damagoa on the facts proved and that 

the basis for assessment of damgea was 
reasonable. 

The application fa dismissed with coats. 

Applicotic»i dismissed. 

(3) (1379) 4S L. .T. Kx. r2; 39 L. T. ^53; 27 \V H 1* 

p j-V" 

P. 113: 2 Jiir. (N. S J 91; 4 W. H 329; 1(3 f, T m s 1 
203; 101 R. K..S06. *. I (n s J 


CALCUTTA HIGH COURT. 

iFPEAL KR0.'.I AppELLaIB DeCKSE Nu 7^^'^ 

ce 1917. 

(Civiu Rule No. ^59 ck 1917.) 
January 20, 1919, 

L*? 6S6u(; r. •lustloe llsaoiicrof* 
ERFANUDDIN aMOLLA andan(ituek— 

O t KE N f)-» N'r.s — . I f E r. ft J-.; 

f'ery7/s 

BAD AN SHEI ■'< !! — Fi,* t , ; ip;.- — R ksfondrht 

t'/ ' •. -i /Jf'. ,• l-.rrr.- f.,.. ’ 

of—Relicfn'-rlt!---r ; , Cu.i^ tj]' ' ,'!)• 

1908 ), (> A'a'.x II, . ^ 

i’ll SH it — Af*i • • . ( 
dcct'ce — K i 
Vakd of IV ! \ f ■ 
of . Ibi. 


. < I f\ 

■ ■ ■■; ■csr,.(r.'l 

;• ^ " -. 7 , .-vf (t.,-,./,. 

• •'.'■'•■'I !•/ — , 1 ,./ 
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In a suit by the plaintiff for a declaration that 
the defendant No. 1 was bis wife and for posBcs- 
Sion of her as well as for any other proper relief, 
tho defence was that the suit was not maintainable, 
that the defendant No. 1. who was a minor was not 
properly represented m the suit, and that the 
marriage hetwoen the plaintiff and the defendant 
No. 1 was not valid, because the Vakil who acted for 
the wife at the marriage was a 

ceremonies necessaiT for a valid marriage had not 
been performed. The lower Coiirts gave the 

Sarution asked for and directed the other defend- 

ants not to put any obstruction in the way of the 
wife coming to the plaintiff, and added that the 
plaintiff would get tho defendant No. I as Ins uife; 

^ Reid ( 1 ) that the suit was in substance one for 
restitution of conjugal rights and the Court could 
in such a suit, give the plaintiff a declaration that 
the defendant was his wife and direct the other 
defendants not to obstruct her in returning to her 
husband, but that it was not 

decree the husband possession of the wife aod the 
decree should have merely directed the uifo to 
return to her husband, [p. 586, cols. 1 & 2.] 

Whore it appears to an Appellate Court on examina- 
tion of the record that a minor has not been pro- 
perly represented in the suit, it cannot aUow the 
decree to stand, even though there has been no 
appeal by the minor, which in the absence of proper 
representation it was obviously impossible for him 

to present, [p. 586, col. 2.] ^ „ .i . • 

For a Muhammadan marriage all that is necessary 
is a proposal and acceptance in the presence of 
witnesses. Tho fact that the Vakil who acted for the 
trirl at the marriage was a minor would not affect the 
validity of the marriage, inasmuch as section 184 of 
tho Contract Act permits a minor to act as agent bcU 
WOOD the principal and a third person, [p. 587, col. 2; 

p. 588. col. 1.] * Ajj- 

Appeal agaiDst the decree of the Addi- 
tional District Judge. Jessore. dated the 
18th January 1917, affirming that of the 
Munsif, let Court, Narail, dated the 2-nd 

February 1915. 

FACTS appear from the judgment. 

Babu Prohodh Kumar Das, for tho Ap- 
pellants.— This appeal is on behalf of the 
defendants Nos. 2 and 3. and it arises 
out of a suit by the husband for recovery 
of possession of his wife (the defendant 
No 1) on declaration of plaintiff s right 
over the latter, The defendant No. 1 was 
given in marriage to the defendant No. 
No 3, and from the time of her marriage 
with the defendant No. 3 she has been 
living with him. Plaintiffs ease is that 
he had married the girl (defendant No. 
1) and that the defendant No. 2 in 
ooilasion with others got her married 
again to the defendant No. 3 and wrong- 
fully kept her in his house although 
he bad no right to do so. The suit has 
been decreed by both the Cooris below, 


which directed that the plftintiff ahonld 
get the girl as hia wife, and that the 
other defendants must not put any obrttnoi 
tion in the way of the girPs coming to 

the plaintiff. ^ , 

My Bubmission is that the suit is one 
for possession and not for an injiinotiini 
or restitution of oonjngal rigbtSi ' and, 
therefore, the decree in the form of ininnotitm 
is bad in law. The law does not permit a 
human being to be treated as a chattel, 
and so a suit by the husband for the recovery 
of possession of a wife is not maintain- 
able. Refers to Ohotun Bebee y. Ameer 
Ohund (1). The suit by tho plaintiff or 
the decree that has been passed by the 
Coarts below is not for restitution of 
conjugal rights. The Courts below have 
erred in law in giving a decree in favour 
of the husband for the possession of the 
wife. It is not open to the Court to 
pass any such decree. The utmost tha 
it can do in a case of this nature is to 
pass a decree for restitution of conjugal 
rights. See S'oo6ttr Kkansama v. Jon 
Khansama (2) and Melaram Nudial v. 

Thanooram Bamun (3). 

But having regard to the fact that the 
girl in this case is a minor, even a 
suit for restitution of conjugal rights is 
not maintainable because it is evident that 
she is unable to perform the duties of a 

My next point is that the minor hM 
not been properly represented in the suit. 
She is represented by Johuruddi, who, as 
appears from the Bnding of the Ip^er 
Appellate Court, is helping the plaintiff 
and, therefore, cannot be said to be a 
disinterested person fit to represent th« 
girl as required by Order XXXiI, 
rule 4, of the Civil Procedure Code. SeS 
Sudhir Ohandra Das v. Kamal Ohandra 
Dutia (4), 

Farther the question of the validity of. 
the plaintiff’s marriage with the defendant 
No. I has not been properly considerea . 
by the Courts below. Before passing ft 
decree in favour of the plaintiff, the 
Court should have considered properly a* 

(1) 6 W. R. 10.5; I Ind. Jur. (n. b.) 817. 

(2) 8 W. E. 467. 

(3) « W. R. 652. « n c-jft ■ 

(4) 41 Ind.CaB. 603; 81 0. W. N, lQt3j 4i> 0, 638, 
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to whether all the rites and ceremonies 
of marriage as required by Muhammadan 
Law had been performed: see Ameer Au s 
Muhammadan Law, Volume 11, page 364. 

In a case of restitution of conjugal rights 
it is necessary to find that there was a 
valid marriage between the parties and 
that the necessary ceremonies were per* 
formed, and unless the validity of the 
marriage is proved, there can be no 
decree in favonr of the plaintiff; see 
Swjvamoni Vast v. Kali Kanta 5L 

In this case it appears that the Vakil 
for the marriage was a minor, and so 
there could be no valid marriage. |eo 
Wilson’s Digest of Anglo-Muhammadan 
Law, 3id Edition, pages 106-107. Prom 
ell these facts and circumstances it appears 
that the decree of the Courts below cannot 

Baba Hemendra Chandra Sen, for the 
BeBpondent.— Both the Courts below have 
disbelieved that there was any marriage 
between defendant No. 1 and defendant 
No. 3, and have found that a valid 
marriage took place between the plaintiH 
and defendant No. 1. The evidence, which 
has been fully considered by the Courts 
below, shows that all necessary rites and 
eeremonies requisite for a valid Muhammadan 
marriage were performed. The 
who gave the consent on behalf of tna 
bride, was competent to give her away 
in marriage. The fact that the Vakil was 
a minor does not invalidate the inarriage, 
because the presence of the Vakil is not 
essentially necessary. Refers to Ameer Ah a 
Muhammadan Law, Volume II, pages S6b, 
347. See also Wilson’s Digest of Anglo- 
Muhammadan Law. 3rd Edition, page lOo. 
Even under the Oontiaot Act the 
can act as an agent. Refers to section lo4 
of the Contract Act. The decree has been 
passed on a finding that there was a 
valid marriage between the plaintiff and 

defendant No. 1. . 

The point that the suit le not mam* 

tainable has got no sabatanoe in it. Tjie suit 
is for a declaration that the defendant 
No. 1 is the legally married wife of the 
plaintiff and also for restitution of conjugal 
rights, and merely because the word posses- 
sion” has been inadvertently used in the 
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plaint, that cannot alter the nature of 
the suit. The decree gives in effect a 
declaration that the defendant No. 1 is 
the wife of the plaintiff and directs that 
she is to return to her husband. The 
form of the decree is in accordance with 
law. Refers to Order XXI, rules 32, 33, 
of the Code of Civil Procedure. 

The point that fche minor has not been 
properly represented in the suit is taken 
for the first time in this Court, There 
is nothing on the record to show that 
Johuruddi, who was allowed by the 
Courts below to act as guardian ad litem, 
has got any interest adverse to those 
of the minor. See Order XXXII, rules 
3, 4 of the Civil Procedure Code. The ap- 
pellants, however, cannot seek to get 
the decree set aside on that ground. 

Babu Prohodh Kumar Das briefly replied. 
JUDGMENT. — The appellants are the 
second and third defendants. The suit has 
some remarkable features, which are 
evident on a perusal of the judgments of 
the lower Courts, but the feature which 
principally attracts attention, though perhaps 
it ought not to be styled remarkable iu 
a country which is notorious for tb® 
protraction of litigation, is that the suit, 
which is virtually one for restitution of 
oonjugal rights and, therefore, essentially one 
for speedy disposal, has lasted for 6 years, 
and the practical effect of this is that 
though the person principally interested, 
the alleged wife, was a mere child of 7 
at its inception, she has now reached an 
age when she will be in a position, if 
indeed she has not already attained it, 
either at once or in the near future, to 
nullify, if she so chooses, any findings of 
the Courts as to the fact of her marriage 
and consequent directions based thereon by 
exercising her right of repudiation under 
the Muhammadan Law. 

The plaintiff is the first cousin of the 
girl, who is the defendant No. 1, the 
Beoond defendant is the uncle of both and 
the father of the tliird defendant. The girl’s 
father is dead siud her mother has dis- 
appeared. H^r ganriiia'i 'ul litem was 
one Johti' ad *i, In-other of the second 
defend I. •!, '■ girl’s fatter and of the 

pi ‘ • 

ilesoribed in the plaint as 
wMys-aioii on dooltVialion ot' hg 


(6) 38 0. 37; 6 0. W. N. 195. 
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plaintiff’s right over his wife. It was 
alleged in the plaint that thoagh the first 
defendant had married the plaintiff, the 
seoond defendant, in oollasion with six others, 
had got her married again to the third 
defendant and oonfined her in his boase. 
It was asserted that the plaintiff was 
entitled to possession aoaording to law and 
in the prayer olanse the plaintiff asked 
for a declaration that the first defendant 
was his wife and for possession of her 
and for any other proper relief. The 
Munsif gave the deolaration asked for and 
direoted the other defendants not to put 
any obstrnotioo in the way of defendant 
No. 1 coming to the plaintiff. He added: 
"the plaintiff will get defendant No, 1 as 
his wife.” This order was re prcdaoed in 
the decree, and an appeal to the D.stiiot 
Judge was dismissed without variation of the 
decree. 

One of the grounds taken in the memo- 
randum of appeal to this Court was that 
the Munsif had no jurisdiction to entertain 
the suit. The appellantb’ Pleader, however, 
conceded that he could not argue that 
ground in view of some of the decisions 
of this Court regarding the competence of 
Courts to try suits for the restitution of 
conjugal rights. The points urged were 
Cl) that a suit for the possession of a 
wife is not maintainable, {2) that the first 
defendant was not properly represented, 
(3) that as there was a question of the 
validity of the marriage, it was necessary 
for the Court to tioO what were the 
essentia! ceremonies of a valid marriage 
and whether those ceremonies had taken 
place, which the Court bad not done, (4) 
that the Vakil who acted for the first 
defendant at the alleged marriage, being 
a minor, was incompetent to act and, there- 
foie, the marriage was invalid. 

The first point taken involves an accurate 
statement of the law, ti^., that a suit for 
the possession of a wife is not maintain- 
able. But that is not enough to justify 
dismissal of the suit which, as I have 
already remarked, is in substance one for 
restitution of conjugal rights. It was 
open to the Courts to give the plaintiff a 
declaration that the first defendant was 
bis wife and it was also open to them to 
direct the other defendants not to obstruct 
her returning to her husband. But it was 


not open to them to decree the buaband 
possession of his wife. The decree should 
have direoted her to return to her husband. 
There was some discussion in this Court 
as to whether a decree for restitution of 
conjugal rights can be made in the case 
of a wife who is a mere child as, obviously, 
a child of 7 is not capable of performing 

all the duties of a wife. Having regard 

' 

to the time that has elapsed sicoe the 
suit vias instituted, the question has not 
now the same importanoe as it might 
have had 6 years ago. But, in any case, 
the husband is the guardian of the wife 
and as such he would be entitled to the 
order, subject to any provisions which the 
Court might make for the protection of 
the wife: Eaieeram Dokanfe v. Musammat 
Qendhenee (6). To make the deoree con- 
formable with law it would, therefore, h^ 
necessary, in any event, to vary the decree 
of the lower Court, though the point taken 
is one which does not interest the present 
appellants. The interest of the third 
defendant arises by reason of the fact that 
be is alleged to have married the first 
defendant, lut that interest is no longer 
maintainable in view of the finding that 
the fiist defendant bad previously bfen 
married to the plaintiff. 

The eeccnd point, it?., that the first 
defendant was not properly represented is 
one which does not concern the present 
appellants and, eorsequently, does not affect 
their po^^ilion in any way. But it raises 
a question cf very great importanoe to the 
minor, ar.d if it appears on eximination 
that the minor has not been properly 
represented, it is obviously impossible to 
allow the deoree against the minor to 
stand, even though there ha? been no appea)^ 
by the minor which, in the absence of 
proper representation, it was obviously, 
impossible for her to present. It is the 
duty of the Court to appoint a proper 
person to be the guardian ad litem. The, 
person appointed in this case was Johpr- 
uddi, the giil’a uncle, who was primafacie 
the proper rerson to appoint in the absence 
oE the minor’s parents. It was alleged 
in the written statement that the suit had 
been brought on account of the quarrel 
between Johurnddi and the second defend-, 

(6) w. It 178. 
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Bnt regarding tbe posseBsion of the miDor’s 
land hy Johnraddi. The dtnesa of Johnruddi 
to be guardian was made tbe sobjeot 

^ 4 

of the fifth isBoe in tbe Mansif^s Court, and 
ttie Muneif appeara to have oonsidered 
t^bat bis fitneas was established by tbe 
fast of bis being tbe girVa nnole. It ia 
q^nite possible that the allegation in tbe 
written statement was made beoanse 
JobQrnddi was anpporting a case which the 
Courts have found to be true, ti'r., that 
the first defendant was married to tbe 
plaintiff. Bat tbe learned Judge on appeal 
has fonnd facta which show that Johnraddi 
was not a disinterested par^y. He aay^: 
**it may bs taken almost as an axiom in 
these oases that the girl’s property is raally 
wbab the parties v^ant and the present 
snit ia no exception. Her father died in 
1312 and her ancle Erfannddin (». e., third 
defendant) and Jobaraddi want tbe proper* 
ty.*’ Then, after disoaasing tbe qaestion of 
possession of the land, be finds that Johar* 
nddi’s evidence aboat tbe girl and her 
mother having lived with bim is untrue, 
as also was tbe ooanter*allegation of their 
having lived with Brfanaddin. Tbe Judge 
is clearly of opinion that Joburuddi was 
playing only for his own band, and iu that 
view it cannot be said that bis interest 
was not adverse to that of tbe minor, 
within tbe meaning of Order XXXU, 
rale 4. That being so, tbe minor 
has not been proper]/ represented. The 
view might be taken that the learned 
Munsif, in appointing Johuraddi as guard'an 
ad litem, did so as ha was prt/na facie tbe 
proper person to appoint in tbe absence 
of anything to shotv that he was disquali- 
fied from aoting as guardian, providad that 
the appointment was made after proper 
enquiry and proper notice. I have referred 
to the original record to see what was 
done in the matter. The aoplio vti on to 
mike Johnraddi gaardian al litem was 
made with the plaint. There ia no trace 
of any order on the application itself or 
in the order-sheet. There is nothing to 
show that the Mousif evjr applied hij 
mini then to tbe question of the appoint- 
ment of a gaardian ad litem, or that be 
did iu fact make any appointment. So 
far as can be gathered from the record, 
the appointment was taken as a matter of 

ooorse. 


That being tbe case, and tbe learned 
District Judge having fonnd facts which 
show that tbe minor was not properly re- 
presented, the decree as against the minor 
mast be £et aside. Tbe respondent 
has rob keen taken by surprise as 
tbe want of representation was made a 
ground of appeal, though not a good 
ground of appeal in tie case of tbe present 
appellants, and respondent’s Pleader did argue 
the point. 

There is no substance in tbe third 
ground urged, Ic was urged on the autho- 
rity of the case of Surjyamoni Dasi v. Kali 
Kanta Das (5) that tbe Court was bound 
to find what tites and ceremonies were 
eEseutial to a marriage and whether those 
had been duly performed. Now, in that 
case, the rites and ceremonies necessary to 
a marriage of Hindus of a certain caste 
were in qaestion. Tbe present is a case 
of a Muhammadan marriage. For that, all 
that is necessary is proposal and acceptance 
in the presence of witnesses. The learned 
Judge says the necessary ceremonies were 
proved and be was prepared to accept 
tbe evidence of two witnesses whom he 
names. 

Tbe argument on tbe fourth point is 
pot in this way. Matrimonial agency is 
true agency within tbe meaning of tbe 
Indian Contract Act (Wilson’s Digest of 
Anglo-Mubammadan Law, 3rd Edition, pages 
106-107) and, therefore, the agent who acted 
for tbe first defendant at the marriage 
being a minor was inooiupetent to act. 
Now, in Ameer All’s Muhammadan Law, 4tb 
Edition, Volume II, at page 364, it is stated 
that the proxy need not be an adult. From 
tbe context it might, perhaps, be inferred 
that this applies to the proxy who carries 
the proposal. Assuming that to be so, and 
if minority is a disqualification, it might 
perba ps be argued, if necessary, that by virtue 
of section 2 of tbe Indian Majority Act and 
of the fact that under Mahammadan Law 
personal emancipation of a minor ooours 
on the attainment of puberty, that the 
agent was not cliMiualihed, there being no 
finding as to lirs actual age in this case. 
Bat it ia not neoe^sa.-'v fur astuiuing the 
soundness d£ appeli inLi’ fti-guinont that 
matrimonial • gt-i.-w 's true ueoncy v/lthin 
the luQ'^uio.: Act. JSsotiui 

ib-I of that ve-miis a minor to bo 
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an agent, as between the prinoipal and a 
third person. There is, therefore, no substanoe 

in this point. 

The result then is that the appeal must 
be dismissed with oosts, but there will be 
this variation in the decree that the clause 
directing that plaintiff shall get defendant 
No. 1 as his wife will be struck out, and 
the decree will be set aside as against the 
first defendant. The setting aside of the 
decree against the first defendant will not 
have any practical effect for, if she wishes, 
she can go to her husband, while, if she 
does not, she can on attaining pubertj re- 
pudiate the marriage. 

Appeal dismissed; 

Decree varied. 


LOWER BURMA CHIEF COURT. 
Special Second Civil Appeal No. Il4i of 1918. 

December 13, 1918. 

Present : — Sir Daniel Twomey, Kt., Chief 

Judge. 

*' MA LAY AND ANorsER— Defendants — 

Appellants 

versus 

tun SHWE — Plmntifp — Respondent. 

Buddhist Law, Burmese—Succession^Shaics of 
tvidoiy and children from different marriages^Appeal, 
second — Hew point, whether can be raised. 

Whore a Burmeso Buddhist marries two wives 
successively and dies leaving a widow, children l>y 
her and children by his earlier wife, the widow is 
entitled to a ono-foorth share of the deceased 3 
property, her children to onc-eighth and the children 
of the former wife to five-eighths, [p 590, col. 1.] 

A new point may bo raised for the first time m 
aeconil appeal, provided it ie purely a question of law 
arising on the findings of the Courts below and not 
affected by any facts outside those findings. LP- '^88, 

col. 2.] ^ ^ 

Mr. MayOung, for the Appellaute. 

Mr. Maung Pu, for the Respondent. 

JUDGMENT.— Maung Pan Di married 
two wives Bocoessively. His first wife Ma 
Po had a son Maung Wa by a previous 
husband. Ma Po died about 1899 leaving 
a daughter Ma Lay by Maung Pan Di. 
After Ma Pyo’s death Maung Pan Ui 
married Ma Pyu. He died abDut 1904 aod 
after his death his widow’Ma Pyu gave birth 
to a posthumous son. Tun Shwe, the 
plaintiff in this case who is still a minor 


and sued through a next friend. He sued 
his stepsister Ma Lay and her stepbrother 
Maung Wa for a share of the joint pro- 
perty of Maung Pan Di*a first marriage 
and he joined as 3rd defendant his own 
mother Ma Pyu, who did not oppose his, 
suit. It may be noted that at the time^ 
when the suit was brought any claim that 
Ma Pyu herself had to share in the joint 
property of her husband Pan Di*8 first 
marriage was barred by limitation, a period 
of more than twelve years having at that 
time elapsed from tbe death of Pan Di. 
The tiub-Divisional Court dismissed the suit 
on the ground that the joint property of 
Ko Pan Di and Ma Po had been parti- 
tioned among hij heirs before Pan Di’s 
death and before his marriage with Ma 
Pyu. On appeal, however, the Divisional 
Court found that there had been no valid 
partition in Ko Pan Di*a lifetime and 
after a remand to the trial Court for the 
determination of further issues in the case, 
the learned Divisional .ludgs decided that the 
plaintiff Tun Shwe was entitled to one-aixth 
share of the joint property of his father's first 
marriage. 

The defendants Ma Lay and Maung 
Wa appeal to this Court under section 30 
of the Lower Burma Courts Act. The 
grounds of appeal are that the Divisional 
Court erred in holding that the plaintiff 
Tun Shwe was entitled to any share in 
Ko Pan DPs estate and erred also in not 
holding that Tun Shwe was excluded by his 
mother (the widow of Ko Pan Di the 3rd 

defeudant) 

The latter point is entirely new and the 
question arises whether this point o%d now 
be raised in this special appeal under section 
.3C, Lower Barma Courts Act, seeing that it 
was not raised in the (rial Court or in 
the lower Appellate Court, but there is 
good authority for allowing even on second 
appeal onder the Civil Procedure Code a 
new point to be raised for the first time 
provided it is purely a question of law 
arising on the findings of the Courts below 
and not affected by any facts outside 
the?6 findioBS, [See Nagesh v. Oururao 
(1;.]' The learned Counsel for the respond- 
ent does not dispute the correctness of this 
view. 

CO 17 Bora. 303; 9 luci. Deo. (n. s.) 198. 
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It is urged by Mr. May Oung for the 
appellants that on a proper appreciation of 
the Dhamviathats the children of the first 
marriage during which the property was 
acquired nere entitled to three- fourths of 
the property and the second wife or step- 
mother who survives is entitled to the 
remaining one-fourth share, bather children 
are not entitled to anything. He argues 
further that even if it is held that the 
child or children of the second marriage 
are entitled to a share in addition to their 
mother’s share, the children cannot claim 
their share during the lifetime of their 
mother. The only authority cited in support 
of the latter argument is Parlett, J.’s ruling 
in Mi Chit Lu Ma v. Wi Win Ma U (2). 
The learned Judge said that it appeared 
to him that during the lifetime of the 
mother the children were not entitled to a 
share. I regret I am unable to adopt that 
opinion. I can find nothing in the Dham* 
maihats to support it. It seems to me 
that where the Dhammathais give a definite 
share to the offspring of the second 
marriage in addition to the share given 
to their mother, the offspring cannot be 
said to get that share as representatives 
of their mother. The offspring of the 
second marriage as well aa the offspring 
of the first marriage and the surviving 
widow have definite vested rights to their 
respective shares from the date of the father’s 
death. 

It appears that neither the Chief Court nor 
the Judicial Commissioners have yet deBnitely 
decided the question whether in a case like the 
present the offspring of the second marriage 
are entitled to a share in the joint proper- 
ty acquired during their father’s first marri- 
age, The texts dealing with the subject 
are given in section 229, Kinwun Mingy’s 
Digest, and the substance of them is set 
out in Mr. Justice Moore’s judgment in 
Mo Ldk V. Maur,g Nica (3). The learned 
Judge pointed out that there was a fairly 
general consensus of authority for the propo- 
sition that of the property taken by the 
lather to the second marriage the children 
of the first marriage shall receive three, 
fourths and their stepmother one-foortb. He 
had not to consider in that case whether 


the stepmother’s own children were or were 
not entitled to a share to themselves in ad- 
dition to her one-fcurth share. But four of 
the Bhammathats extracted in section 229 
of the Digest, viz., Kungya, Yakatkatf 
Vinicchaya and Bayajja, expressly give the 
children of the second marriage a share 
in addition to their mother’s one-fourth 
share. Kungya and Vinicchaya give the 
children one-eighth, the Yazathat gives them 
one-fonrtb. The Baya^ja has two contra- 
dfotory texts. The first gives a share to the 
stepmother only, the second gives a one- 
fifth share to the stepmother and one fifth 
share to her children. Section 229 gives 
extracts from various other Dhammathats 
which allot a share iu the property of the 
first marriage to the stepmother but do not 
mention her children. There is one Bhatn* 
matkat Mann Yin which expressly declares 
that none of the property of the first marri- 
age is to be given to the offspring of the 
second union, and it goes on to say that none 
of the properly of the second marriage shall 
be given to the children of the former marri- 
age. This isolated Bhammathat has not 
been followed by the Courts in oases dealing 
with property acquired during the second 
marriage, and it is clear that no more weight 
can be attached to its provision regarding 
property of the, first marriage. It is unfor- 
tunate that the Manukye, the Bhammathat of 
pre-eminent authority, has no provision deal- 
ing with this matter but the Kinwun Mingyi’a 
compilation, the Attathankhepa, section 220, 
attempts to reconcile the conflicting Bhamma- 
tkatti extracted in section 229 of the Digest.. 

It was pointed out in Ma Ba }Ve v. Mi Sa 
V (-i), that although the Attathankhepa is 
not an original Bhammathat, it is a work of 
very considerable weight because the ex- 
Kinwun Mingyi was a well-known authority 
on Burmese Buddhist Law. According to 
this authority the rule under which the 
stepmother takes one-fourth and the children 
of the former marriage three-fourths is 
applicable only v/hen tljero is no issue by the 
second marrm.'^e. ^isofion of the AttU' 

thaiihhepti (.'099 oil to say: If, however, 
children are b' rn >vlte.v the second marriage, 
let the nr:.oeT-t; by the father or 

mother I'o divvievi I’UO eight »haro8, and let 
the childi’ v-: li e toruier marriage ti:ko live 


(2) 35 Ind. Caa. 423; 10 Bur. L. T. 41. 
^3) 4 L.B. R. 110. 
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shares, the stepfather or stepmother two 
shares, and the obildren of the second marri- 
age one share.” Tbas, the Kinwuo Ming;! 
adopted the rnle given in the Kungya and 
Yinicchaya DhammathoitB and treated the 
Bhcimmathats which allow a share to the 
stepmother alone as being applicable only to 
a childless 8tep>mother. 

It was dihnitely held in ^la Ba We v. 

Sa U (4) that the widow is entitled as 
against the children of her husband by the 
former marriages to one-fourth share of the 
property which her husband bronght to his 
marriage with her. In that case the surviv- 
ing widow was childless. Hut having 
regard to the provisions of the Atiathankhepa 
and the Dhammathats cited above, I think 
that the same rule should apply when a 
widow has children, that is to say, the 
widow should in any case get her one-fourth 
share and the one-eighth share of her child- 
ren should come cut of the three fourths 
which the obildren cf the former marriage 
would have received if the widow were child- 
less. In other words, the share of the child- 
ren of the earlier marriage or marriages 
^8 reduced from tbree-fcorths to five-eighths 
jf their father leaves issue surviving by his 
gsooud marriage. 

1 have now disposed of the two grounds 
set forth in the memorandum of appeal. The 
share of the property to which the plaintiff 
appears to be entitled, under the Buddhist 
Law of inheritance appears to be one eighth 
and not one-sixth, the fraction allowed by 
the Divisional Court, but 1 find that the 
parties agreed as to this fraction in the Divi- 
sional Court and I have not been asked to 
reduce it in this appeal, in the event of my 
finding that the plaintiff is entitled to share 
in Ko Pan Di^e estate. The appeal is, there- 
fore, dismissed with costs. 

Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civio Appeals Nos. 363 a»d 364 

OF 1918. 

February 20, 1919. 

Present', — Mr. Daniels, A. J. C. 

Thakur RAM SAHU — Plaintiff — 

Appellant 

versus 

Sped IMDAD HUSAIN and others^ 
Defendants— R s.-^po. 4 i)£i>Ts. 

Limitation AcflIXof i90S), a. 14— Time spent in 
proceeding in wrtmg Court, exclusion of— Pleader's 
adiu'c^, efect of — Due care, exercise of. 

The fact that a litigant acts on the advice of a 
Pleader is not of itself sufficient to entitle him to 
the benefit of the provisions of section 14 of the 
Limitation Act, uoless the error is one into which 
he might have fallen notwithstanding the exercise 
of due care. [p. 691, col. 2.} 

Appeals against the decree of the Distriofc 
Judge, FjzVbad, dated the 3Lst May 1918, 
confirming that of the Munsif, Akbarpnr, 
dated the I7tb December 1917. 

Mr. H. K, Ohosh, for the Appellant. 

The Hon’bld Pandit Qokiran Nuth MtVra, 
for Respondent No. 3. 

JUDGMENT. — These are two connected 
appeals in two rival pro emption suits 
relating to the same property. The sole 
question raised in both appeals is one of 
limitation. 

The sale which was the subject of pre- 
emption took place on 30fch July 1915 and 
was produced for registration on the same 
day. One suit for pre-emption was filed by 
the plaintiff-appellant Thakur Ram Saba 
on 29th July 1916 and the other by the 
other appellant B. Balak Ram on 3Ut 
July 1916. Both suits wers filed within 
a very short time of the close of the 
period of limitation, and indeed the latter 
was only brought within the period of 
limitation by the fact that the registration 
was not completed by copying the deed 
into the Sub Registrar’s registers until 14th 
August. 

The property sold was an equity of 
redemption which purported to be sold for 
Rs. 1,000, but in each case the plaintiff 
asserted that the real price was only 
Hs. 650. Nevertheless both suits were filed 
in the Court of the Subordinate Judge who 
on the lOch November 1916 ordered the 
plaints to be returned under Order Vll, rule 
10, for presentation to the MuuBtf. lustsad 
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of taking baok tbeir plaints, the plaintiffs 
appealed against this order to the Oistrlot 
Judge who dismissed their appeals on the 
1st February 1917^ They then made an 
applioatioD in revision to this Court whieh 
was rejeoted on 30th Maroh 1917, The 
records do not appear to have been returned 
to the Subordinate Judge until 18th April 
1917, on whioh date the plaintiffs took 
baok their plaints. The plaints were 
presented before the Munsif of Akbarpnr 
on the following day, lytb April 1917. 

• The plaintiffs rely on the provisions of 
seotion 14 of the Limitation Aot. The 
learned Munsif held that seotion 14 did 
not apply, inasmuoh as the error made by 
them in 61ing tbeir suit before the Sub- 
ordinate Judge was so patent an error 
that it oonld not be said to have been 
made in good faith as deSoed in seotion 
2 (7) of the Limitation Aot (“il'othing 
shall be deamed to be done in good faith 
whioh is not done with due oare and 
attentioo”). He farther held that even if 
seotion 14 did apply, the only period whioh 
the plaiotiffs were entitled to exoluie was 
the period from the filing of the suits before 
the Subordinate Judge to 30th Maroh 19 17, 
Exoluding this period limitation expired in 
the oase of one plaint on 13th April 1917 
and in the oase of the other on 16tb 
April 1917, the 15th of April having 
been a Sunday. As the plaints were not 
presented till 19th April they were both 
time>barred. 

The learned Uistriot Judge oontines 
himself to the seooud point, on whioh he 
upheld the Munsirs deoision. He held, iu 
my opiui:in justifiably, that the appellants 
did not show due diligenos within the 
meauiog of the seotion in waiting till the 
reeords were received back from the Sub- 
ordinate Judge's Court before taking any 
steps. The plaintiffs knew that limitation 
was about to expire. If they had moved 
this Court for the immediate return of 
the plaints to them, whether direotly or 
through the Subordinate Judge, in order 
to save limitation, there is little d>abt 
that their request would have beeu 
oomplied with. The oaae ohietl/ relied on 
^ the appellants, Bisheshar Singh v. Ham 
Vaur Stngh (1), is not really parallel. 

(0 A. W. N. (1887) 302. 



In that oase the delay whioh ooourred 
between the order for the return of the 
plaint and its aotual return was only seven 
days, and this was proved to be due to 
the aotioD of the Court whioh required a oopy 
to be made and plaoed upon the reobrd 
before the original was returned. It was 
distinctly found, therefore, that there was 
no want of due diligedoe on the part of 
the plaintiff or those representing him. 

On the first point also I am disposed 
to agree with the respondent that the error 
made was a very patent error whioh was 
hardly entitled to claim the benefit of 
seotion 14. The appellants having empbatieaU 
ly urged that the real prioe of the pro- 
perty sold was only Re. 550, it is diflionlt 
to see how they oonld, if they had exer- 
oisi.d due oare and attention, have thought, 
as they did, that tha suit was oognizable 
by the Subordinate Judge. It is urged 
that one of them acted on the advice of a 
Pleader and that the other is himself a 
Pleader; but it was held by this Court in 
a, oase oited by the appellants themselves 
\,Ncwah Mirza Muhammad Bakar AH Khan 
V. Muhammad Bakar (^J)] that the faot that a 
party is acting on the advioe of a Pleader 
is not in itself suffioient to protect him, 
unless the error was one into whioh he 
might have fallen notwithstanding the 
exercise of due oare. 

The appeals fail and they are aooordingly 
dismissed with costs. 


(2) 10 0. C.29I. 


Appeals dismifsed. 


LOWER BURMA CHIEF COURT. 
Civil Mibcxllaneoos Appeal No. 72 of 

1918. 

Deoember 16 , 1918, 

Pretfent:— Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Jnstioe Pratt. 

Thk official ASSIGNEE— Appellant 


versus 

M, C. BHAM — Hy.spoNDENT. 

rrcsidi:KCfj .ln.v/!vc^irij Act {III of 1909), d 

5Q—yra:i L * oj 

proof. 

II 0/ j'ia' til'.* cV'^ ui bRiiki'ujjic '/* iiuikcj ll 

Vdyni^.zit X. j p. ; civUitor, thj i^rcjuuiptiou 

iiaiiiu Liidw iiv iiayuieni, 
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with the dominant view of ^ving preferouco to 
that creditor over his other creditors. Where, 
however, it is found on tho evidence that the 
dominant motive was not to give preference, but 
to save his stock in trade from attachment and sale, 
the transaction cannot bo annulled under section 
66 of tho Presidency Towns Insolvency Act as a 
fraudulent preference. 

Tho burden of proving the intention of tho debtor 
lies upon tho Official Receiver who contests the 
payment, even if the debtor was insolvent at the 
time when ho made the payment. 

Mr. N. M. Sen, for the Appellant. 

Mr. N. M. Ootoasjee, for the Respondent, 

JUDGMENT. 

Twomry, C. J.-^Tbe qaestion in this ease 
is whether a certain payment of Rs. 753 
made by an insolvent to one of bis oredit* 
ore, the respondent Bbam, within three 
months of the date of the petition for 
insolvenoy was made with a view of 
giving that creditor a preference over the 
other creditors” (section 56, Presidency 
Towns Insolvency Act, 1909). The insolvent 
was a shopkeeper in the Iron Bazaar 
and the value of his stock plus book debts 
was between Rs. 5,000 and Rs. 6,0C0, while 
bis liabilities were over Rs. 15,000. He 
admittedly bad no hopes at that time of 
paying bis creditors. The respondent Bbam 
threatened to sue for bis debt and to attach 
the stock. It does not appear that any of 
the other creditors were pressing for pay- 
ment or that the debtor had any intention 
of Oling a petition in insolvency. Bat sob* 
seqnently one of the other creditors filed a 
petition and the debtor was adjndioated an 
insolvent. 

The learned Judge has found that the 
dominant motive for the payment was not 
the devsire to prefer this creditor Bbam, but 
the fear that his stock in trade would be 
attached and sold. It has, therefore, been 
held that the case does not fall under 
section 56 of the Act. TbeOfficial Assignee 
appeals. Section 56 follows word for word 
the provisions of the English Bankruptcy 
Law and we are bound, therefore, to attach 
very great « weight to the interpretation 
which the English Courts have put upon 
the corresponding English provision. The 
English rulings were fully considered in a 
recent Calcutta case of Nripendro Nath Shahoo 
V, Ashutosh Ohosh (1) cited by the learned 
Judge. They show that the burden of 

(l) 29 Inti. Cas. 128; 19 C. W. N. 157; 21 C. L. J. 
167. 


proof as to the intention of the debtor 
lies upon the Official Receiver who contests 
the payment, even if the debtor was 
insolvent at the time when be made the 
payment. If there was real pressure 
operating on the debtor’s mind as 

the dominant influence and if there is 
nothing to show that the debtor bad any 
motive or desire to favour the particular 
creditor in preference to the other creditors, 
the transaction cannot be annulled as a 
fraudulent preference. In the present case 
the creditor Bbam is Secretary of the 
Suratee Bazaar Company, which is closely 
oonneoted with the Iron Bazaar where the 
debtor had his shops. The debtor states 
that be made over the shops to Bbam 
for Rs. 1,600 on Bbam promising that 
he would deduct the amount which was 
due to him and pay the balance to the 
debtor. This is denied by Bbam, and the 
witness called by the Official Assignee to 
support the debtor’s statement shows that 
the sale was to this witness and not to 
Bham, though the sale proceeds were paid 
to Bham’s son. The evidence of this 
witness does not go to show that the debtor 
acted spontaneously. It rather supports the 
view tbat he was acting under pressure from 
Bham. 

In my opinion the learned Judge decided the 
question correctly and I would dismiss the 
appeal with costs. 

PaitT, J. — T am inclined to agree with 
the view expressed by Vaughan Williams, 
L.J.t in In te Lake, Ex parte Dyer (2) 
that '^if a man on the eve of bankruptcy 
makes a payment to a particular creditor, 
the presumption immediately arises that he 
makes that payment with the dominant 
view of giving a preference to that creditor 
over bis other creditors.” 

In the present instance, however, the 
learned Judge on the original side has 
found on the evidence tbat the dominant 
motive of respondent was not to give a 
preferenoe but to save his stock in trade 
from attachment and sale. 

This finding was justified. 

I agree that the appeal should ba dis- 
missed. 


Appeal dtsmussi. 

(2) (1931) I K. B. 710 at p. 7l7j 70 L..J. K. B. 
399; 8i L. T. 430; 49 W. R. 291; 3 Manson 145; 17 X» 
L. H. 200. 
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oaijCutta high court. 

Appeal pbom ORiaiBAL Decbbb No. 1 

OP 1917. 

Febrnary 24>i 1919. 

Present', — Jostioe Sir Ernest Fletoher, Kt , 
and Mr. Jnstioe Beaoborott. 

PRAFULLANANDA GOSWAMI 

• AVD OTHERS — Pl&IMTIFPS — 
Appellants 
versus 

BROJENDRA NANDAN GOSWAMI 

AND OTHERS — DePENDAKTS — 

Respondents. 

Prohate and Administration Act (V of I88IJ, s. BO— 
Letters of Administration \oith Will annexed — Revoca, 
tion, application for — Selay^ long^ effect of — Burden of 
iproof. 

Where Letters of Administration with the Will 
annexed have been granted to the widow of a 
deceased person, an application, made more than 
thirty years afterwards, to call in the Letters 
and prove the Will in solemn form ought not to be 
(•Dtertained, especially where the object of the 
application is to pi'event the terms of the Will, 
standing for so many years, from being carried into 
effect as in the case of an intestacy. In any case, it is 
for the applicant to establish why the Letters should 
be called in and the Will proved, having allowed an 
.undue length of time to elapse, [p. 594, col. 2.] 

Appeal against the deoree of the Distriot 
Jadge, Bardwan, dated the 19th Septem' 
ber 1916. 

FACTS appear from the jadgment. 

Dr. Dwarakanatli Mitter (with him Babu 
^Harsidhan Ohatterjee) ^ for the Appellants.— 
‘The appellants’ maternal grandfather is 
alleged to have left a Will by which his 
brother was made an executor while the 
frandaons were altogether dispo^se^ded. 
The testator left a widow and a married 
daughter. lu the Will it is stated that the 
deceased bad no grandson during his life* 
lime. But he bad at least one grandson 
horn at that time. In the application for 
'the Probate, which was granted some two 
years after the death of the testator, the 
▼alue of the property was set down to be 
R)« 500, while the actual value of the 
property would be at least Re. 10,000. 
Proper notioes were suppressed. The first 
Court did not believe that the notioes were 
properly served. The testator is alleged to 
have executed the Will two days before his 
death in 1883 and the Probate was granted 
in 1885. 

My first contention would be that I 
have got soQljidnt interest as a reversionary 


heir and 1 ought to have been - given a 
notice. See Brinda Ohotedhrain v. Radhica 
Ohowdhrain (I). 

Notices were issued on the mother hat 
no notioes were served npon the sons, who 
must he regarded as the next reversioners: 
Newell V. Weeks (2), Moniram Kolita v, 
Keri Kolitani (3), Kunja Lai Ohowdhury 
V. Kailath Chandra Ohowdhury (4), 
Nistariny Dabya v. Brahmomoyi Dabya (6) 
and Shyama Oharan Baisya v. Prafulla Sun» 
da?i Qupta (6). 

Sections 50 and 69 of the Hindn Wills Act 
were referred to. 

(.Fletcher, J.— I wonld have been satisfied 
bad any special citation been reqaired.] 

Special citations are generally issued to 
all who have any interest. 

Section 64 is the section applicable here. 
The notice oogbt to have been issued accord* 
ing to section 62. 

[Fletcher, .T. — See Nalini Sundari Oupta 
V. Bejoy Rumar Roy Ohowdhury (7), Hoffman 
V. 2^ orris (8), Prem Chand Das v. Suren- 
dra I^alh Saha (9) and Nistariny Dabya 
V. Brahmomoyi Dabya (5). You are not en- 
titled to have the revocation as a matter of 
righit Brinda Chowdhrain v. Radhica 
Ohowdhrain (1),] 

But 1 invite your Lordship’s attention 
to Walter Rebelles v. Maria Rehells (10). 

They had a contingent interest and could 
not have succeeded till the death of the 
mother. 

An enquiry should be made before the 
presence of my client. As a reversioner he 
is entitled to contest; Brindaban Ghunder 
Shaha v. Snreshwar Saha (11). 

Babu Mohendranath Roy (with him Babus 
Sa^ani Rant Sinha and Gopendranoth Das), 
for the Respondents, was not called upon. 


(1) 11 C. 492; 5 Inrl. Ueo. (n. s.) 1087. 

(2) (1814) 2 PhilliHH.iv 224; 101 K. U. llliO. 

(3) 5 C. 776 (P. C.)j 0 (J. L. K. 322; 7 I- A. 115, 
4 Sar. P. C. J. 103; .3 Sufh. W U. J. 7G5; 4 lad. Jur. 
363; 3 Shonio L. It 103; 2 iiul. !)■.*'■. (n. a.) 1102. 

<4) 7 Iiid. Cas 74V'; t-l C. W. N. lOOS. 

(5) 18 C. 4">; y Iii'l. D'.'o (x. a ) 31, 

(6) 30 IiiU, Ca-j. 161; 21 C. n. J. OiT; 19 C. W. N. 
8S2. 


(7) 30 111.’ (’: . !2; 'J. L. -T. 5>5. 

(8) (1805) -2 riiM:;. !!. « .oOn.j* ’, 161 1129 /iorc. 

(9) 9 C W' N. . 

(10) 2 ( . ',v'. > Jv/O . t’- 

(11) 3 i:r!. •. . }.. j. 201. 
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PRAFOLLANANDA V. BROJBNDRA NAMDAN. 

JUDGMENT. 

Fletcher, J, — This is an appeal against 
the judgment of the learned Distriot Judge 
of Burdwan, dated the 19th September 1916, 

and it is preferred against an order declin- 
ing to direct that Letters of Administra- 
tion granted in respect of the Will of one 
Premanund Goswami should be called in and 
that the administrator should prove the Will 
in solemn form. What happened is this: The 
deceased Premanund Goswami was the 
maternal grandfather of the present applicants. 
He died on the 28th Sraban 1283. The Will 
is dated two days before and it seems to 
have been banded over to the Sub Regis- 
trar shortly after his death. The deceased 
left him surviving his widow Srimati Basan 
Coomari as his heiress according to the 
Hindu Law and an only daughter Rajani 
Coomari who was the immediate rever- 
sioner. Rajani Coomari had two sons, 
Profulla and Atulanund, tien born and 
there was another son born to her subse- 
quently. These three sons of Rajani 
Coomari are the three petitioners in this case. 
In 1885, an application for Letters of Ad- 
ministration to the Will of the deceased 
Premanund Goswami was made and that 
application was granted. The first point 
that has been raised in this appeal is that 
proper parties were not cited. It is said 
that the widow Basan Coomari who was 
the immediate heiress of the deceased Prema- 
nund, and the daughter Rajani Coomari, 
who was the immediate reversioner, were 
not the only parties necessary to be cited 
because they were women and taking a 
woman’s interest and that it was essential 
to go on citing people until a male was 
cited. No such rule has been established 
by any text-book that we have seen. The 
case that has been made really rests on 
this, that these appellants had an absolute 
right to be cited and ought to have receiv- 
ed special citation to bo before the Court. 
Doubtless they are persons entitled to in- 
tervene. This case turns on this. The 
petitioners are no doubt entitled to make 
an application like this. But the Court is 
not bound to grant it without cause shown, 
1 am of opinion that no cause has been 
chown in this case. These three petitioners, 
the eldest one being about 43 or 44 years 
of age and the youngest being of about 

the age of 31, applied to have their grand- 


OASiiS. [^919 

father’s Will, made 41 years ago, proved 
in solemn form. The finding of the learned 
Judge, which is in accord with the probabili- 
ties of the case, is that they must have 
known about this Will of their grandfather 
many years ago. It is also established that 
their mother predeceased their grand- 
mother and that their grandmother died 
two years before they dreamt of ooming 
to Court. The reason why they came to 
Court is not far to seek according to the 

learned Judge. They were originally people 
of some little property and recognised 
(with their father who was a Brahmin of a 
particular sect whose name 1 do not 
remember but the learned Judge mentions 
it in his judgment) for the worship of the 
family idol and until the appellants got 
into difficulties, they never thought of 
questioning the disposition that had been 
made by their grandfather. Now 40 
years after their grandfather has been dead 
they come forward and say that they want 
to have the Will proved per testes. It ' is 
quite obvious that there are no testes now 
to prove the Will and the case has been 
brought for the purpose of preventing 
the terms of the Will, which has been 
allowed to stand for so many years, from 
being carried into effect as in the case of 
intestacy. 1 think in this case the present 
applicants have shown no cause why the 
Court should grant their prayer. It is 
not a matter of absolute right. That has 
been held in many oases. The applicants 
have got to establish cause why the Letters 
should be called in and the Will proved 
in solemn form having allowed this length of 
time to elapse. I think no cause has been 

shown wby we should interfere with the judg- 
ment of the learned Distriot Judge. Id 
the result, the appeal fails and must he 
dismissed with costs. 

Beaohcboft, J. — I agree. 

Appeal di8miss6d$ 
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BAAGWaH OAS ALLAH BAKHSH. 

PUNJAB CHIEF COURT. 

CiviL Rbviblon No. 337 of 1915. 

Aagnat 5, 1918. 

PreMn^:^Mr. Jaatioe Soott- Smith and 
Mr. Jaatioe Martineaa. 
BHAGWAN DAS — Dlfenlamt — 

Petitiombr 

' versus 

ALLAH BAKHSH— Plaintjff — 

Respomoemt. 

Civil Procedure Code {Act V of 1908), O. ZXT, »t. 
91, 92, 93 — Execution of decree — Sale — Suit for refund 
of purchaf!€~money by auction-purchaser, maintain- 
ability of — Refwnd of purchase-money, when allowable, 
A salt brought by a pui'chaser at a sale in execu- 
tion of a decree for the refund of a portion of the 
purchase-money is not maintainable where it is 
fonnd, as required by Order XXI, rules 91, 92 and 
93 of the Civil Procedure Code, that the judgment- 
debtor had a saleable interest in the property sold. 

It is only where a sale is set aside under rule 92 of 
Order XXI of the Code that the auction-ptu'chaser 
can obtain an order for the refund ef the purchase- 
money under rule 93. 

Rsvision from the deoree of the Jodge, 
Small Caaae Coart, Lahore, dated the 7tb 
April 1915. 

Mr. Parduman Das, for the Petitioner. 

JUDGMENT. — The plaintiff pcrohased 
a hoase in ezeoation of a deoree obtained 
by Bhagwan Das against Abdar Rahman 
and paid the price. On a sait brought by 
the jadgment'debtor’s sons it was held 
that they were the owners of 3/4th8 of 
the honse. The plaintiff has consequently 
sued for the refund of 3/4ths of the prioe, 
and the Judge of Small Caase Court has 
given judgment in their favour, following 
Fazal Ilahi v. Muhammad Jan (1). 

Bhagwan Das has applied to this Court 
for revision, and it is oontended on his 
behalf that the suit is not maintainable. 
This oontention is supported by Qurdit 
8ingh v. Ohanaya Lai (2), in wbioh it was 
held that a suit brought by a parohaser 
for the refund of a portion of tbe pur' 
ohaso'money was not maintainable when it 
was not found, as required by section 315 
of tbe Civil Procedure Code (old), that the 
judgment-debtor had no saleable interest in 
the property. 

In tbe case followed by tbe lower Court, 
which was decided by a single Judge, tbe 
learned Judge pointed out that whereas 
U) 16 Ind. Cas. 795} 76 P. W. R. 1913; 79 P. L. K. 
1913. 

(3) IH ?, R. 1903. 


section 315 of the old Civil Procedure Code 
contained a stipulation that it must be 
found that tbe jndgment-debtor had no 
saleable interest in the property sold, no- 
thing was said about this in rule 93 of 
Order XXT of the present Code; and he 
held that nnder the preaeut law an auo- 
tion>parobaser was entitled to recover his 
pnrohaBe*mon6y, or some part of it, even 
wbeo tbe judgment-debtor bad some sale- 
able interest in the property. 

That finding was really an obiter dictum, 
as the auction- purchaser’s petition for revi- 
sion was dismissed on account of the delay 
in presenting it. Moreover, in coming to 
that finding the learned Judge omitted 
to notice that tbe effect of rule 9-5 of Order 
XXI of tbe present Code, read with tbe 
two preceding rules, was really the same 
as that of section 315 of the old Code. 
Order XXI, rule 93 of the present Code, 
entitles the purchaser to an order for pay- 
ment of his purchase money where the sale 
is set aside under rule 92. Rule 92 pro- 
vides for tbe sale being set aside where 
an application under rule 89, rule 90, or 
rule9i is made and allowed. Rule 91 pro- 
vides that tbe purchaser may apply to the 
Court to set aside the sale on the ground 
that the judgment- debtor had no saleable 
interest in the property sold. Reading rules 
91, 92 and 93 together, it is clear that the 
present Code has made no change in the 
law, on the subject of a purchaser’s right 
to a refund. We hold, therefore, following 
Qurdit Singh v. Qhanaya Lai (2), that the 
suit is not maintainable. 

We hold further that the suit most fail 
also by reason of tbe fact that the sale 
has never been set aside. As has been held 
in Nannu Lalv. Bhagwan Das (3), it is only 
when tbe sale bas been set aside undor 
role 92 that tbe auction-purchaser can 
obtain an order for the refund of the pur- 
chase money under rule 93. 

We accordingly aooopt the application, 
set aside the decree of tbe lower Court, 
and dismiss the suit. As the case is a hard 
one for the purclmser, who has been do- 
prived of 3/ilbs. o; the houso whilo be has 
paid the pries c:i the whole, we direct 
that the bear (hyir owu coats 

throu^^bcat, 

Applicatioii a<\'4/yte<l. 






lUi i l A. L. J. 
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PO KIK V. MA. 8BIN TFK. 

LOWER BURMA CHIEF COURT. 
Civil Miscellaneous Application No. 26 op 

1918. 

January 13, 1919. 

Prfi«en^- — Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Maung Kin. 

PO KJN — Applicant 
versus 

MA SEIN TIN — Respondent. 

Civil Procedure CoiU (Jcl V of 1908^, «. 109 — 

Probate and Administration Act (V of 1880, 60 

Order 'passed by High Court upon appeal under s. 86 — 
Appeal to Privy Coun^ii^ whether permissible. 

An order passed by the High Court upon au 
appeal made to it under section 86 of the Pro- 
bate and Administration Act is final and is not open 
to further appeal to the Privy Council. 

Mr. Ormiston, for the Applicant. 

Mr. Lentaigne, for the Respondent. 

JUDGMENT. — This is an application for 
leave to appeal to the Privy Council against 
an order passed by this Court in appeal 
under section 8J of the Probate and Ad- 
ministration Act, 1881. There appears to 
be no precedent for granting leave in such 
a case. The right of appeal to the High 
Court is a special right conferred by sec- 
tion 86 of the Act and is analogous to the 
special appeal to the High Court allowed 
by section 54 of the Land Acquisition Act, 
1894, In the case of Rangoon Botatoung 
Company, Limited v. Collector of Rangoon (1), 
their Lordships of the Privy Council held 
that in land acquisition oases no appeal 
lies to the Privy Council under the Land Ac- 
quisition Act. With reference to section 54 
they remarked as follows; —“That section 
seems to carry the appellants no- further. It 
only applies to proceedings in the course of 
an appeal to the High Court. Its force is 
exhausted when the appeal to the .High Court 
is heard. Their Lordships cannot accept the 
argument cr suggestion that when once the 
claimant is admitted to the High Court be 
has all the rights of an ordinary suitor, 
inoluding the right to carry an award made 
in an arbitration as to the value of land 
taken for public purposes up to this Board 
as if it were a decree of the High Court 
made in the course of its ordinary jurisdic- 
tion.” These remarks appear to us to apply 
with equal force to orders passed by the 

(1) 16 lud. Cas. 188; G L. B. E. 150; IG C. W. N 
961; 12 M. U T. 195: (1912) M. W. N. 781; 16 C. L. 
J. 245; 23 M. L. J. 276; 14 Bom.L. R. 833; 10 A. L 
J. 271i 5 Bur. L. T. 205 & 207; 40 C. 21; 39 I. A. 197 
(I*. C.). 


High Court in appeals under the Probate 
and Administration Act. Mr. Ormiston 
argues that section 109 of the Civil 
Procedure Code gives every appellant in 
the High Court tbe right to a further 
appeal against tbe High Court’s .decree or 
Snal order, and urges that the ''final order” 
mentioned in the section is not neoesspily 
a final order” in a suit or proceeding 
under tbe Civil Procedure Code. We con- 
sider, however, that the matter is oonculded 
by their Lordships’ decision in the case 
cited above. If tbe appellant’s right is 
exhausted in tbe High Court in oases 
under tbe Land Acquisition Act, it is also 
exhausted in oases under tbe Probate and 
Administration Act. It is true that the 
words '*or final order” in section 109 of 
the Code were introduced only in the 
Code of 1908, which did not come into 
force till the Ist January 1909, and the 
appeal to tbe Privy Council in Bangcon 
Botatoung Oompany^s case (1) was presented 
before that date. But it is clear that the 
Privy Council decision dii not proceed on 
the ground that the wording of section 
109 had not yet been enlarged so as to 
make final order” appealable as well es 
decrees. It proceeded on the ground that 
the right of appeal in section 54, Land 
Acquisition Act, was a special right distinot 
from that of an ordinary appellant from a 
Civil Court’s decree or order, and their 
Lordships construed tbe right as being 
restricted to the appeals to tbe High Court, 
which is the only Appellate Court mention- 
ed in section 54. There is no room for 
doubt that their Lordships would interpset 
seolinn 86 of the Probate and Administra- 
tion Act in the same manner, and the 
absence of any precedent for an appeal to 
the Privy Council in such oases supports 
the view that no such appeal lies. 

The application is, therefore, dismissed 
with costs; Advocate’s fee 3 gold mokurs. 

Application dismissed* 
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KRISHMADHAM BANCRJl V. BANTiai CHABAN, 

?■ CAIiOUTTA HIGH COURT. 

Appeals from Obigiital Decrees Nos. 138 and 

140 OP 1916. 

January 31, 1919. 

PrtfSfinf:— Mr, JustioeN. R. Chatter jea 
and Mr. Justioe Newbonld. 

RRISHNADHAN BAN'ERJI — PLAiNTiPP 

Appellant 

versus 

SANYASI CHARAN MANDAL— 

Dependant — Respondert. 

Htndit Lavj-^—Daydbhaga — Joint /amj'iy— -Karta, 
^oxver of^ to bind infant tnembers by act — Trade, 
anceatral-^iTtnor members, liability of — Karta, whether 
can start neiv irade-^Karta appointed guardian of 
minor member, powers of~~Quardian and minor — 
Guardian, powers of, extent of— Contract Act {IX of 
1872), 38. 11, 247, 24!S~‘Partner8hip— ‘Minor, whether 
can become partner — hiubility of minor partner-^^ 
Firm, liability of, for debt contracted by partner— 
Civil Procedure Code (Act V of 190S}, 0. XXI, r. A9. 

An ancestral trade like other property is descen* 
dible upon the members of a Hindu undivided family, 
and in carrying on such a trade infant members 
of the undivided family are bound by all acts of 
the manager incidental to and flowing out of the 
carrying on of that trade, including loans contracted 
for the purposes of the trade, [p, 699, col. 1.] 

The guardian of a minor has no power to start a 
new business on behalf of his ward so as to make 
him liable for debts inourred in carrying on such 
business, [p. 699, co). 1.] 

The manager of a joint Hindu family has no 
power to start a new business so as to bind infant 
members of the family, [p. 600, col. 1.] 

The powers of the Jearta of an undivided Hindu 
family in respect of a trade started after the death 
of the ancestor for the benefit of the joint family 
are not the same as those in respect of a tmUo 
started by the ancestor and carried on after his 
death by the Jearta of the joint family, [p 600, col. 1.] 
The embarking on a new and speculative trade 
by the karta of a joint family cannot be said to be 
for the benefit of the estate, [p, 600, co!, 2.] 

The powers of the guardian of a minor appointed 
under the Guardians and Wards Act of 1890 are 
more limited than those of tho karta of a joint 
family in respect of tlie property’ of infant im*nil>or3. 
[p. 600, col. 2.] * 

If the karta of a joint Hindu family chooses to 
apply under tlie Guardians and Warcl.s Act to bo 
appointed guardian of a minor member and is 
so appointed, ho comes under tlie control of the Court 
and can no longer o.verciso tho powers of a karta. 
[p 600, col. 2; p. 601, col. 1.] 

The position^ of a guardian is that of a trustee In 
relation to his word, he cannot embark on a, new 
rade on behalf of tho yvard; at any rate, without the 
sanction of the Court, [p. 601, col. 1.] 

Asa minor cannot make any contract at all, he 
^nnot really enter into a contract of partnorsh:p. 

^ut under section 247 of the Contract Act a min:)r 

♦ '^ admitted to the henelits of a partner.ship and, 

tnough he cannot bo personally liable, the share of 
suen minor in the property of the tirm is liable for 
the obligations of the firm. [p. 602, col. 1.] 


To make a firm liable for a debt it is not necessary 
that the money should have been borrowed in the 
name of tho firm. It is sufficient if tho debt was 
taken by one of tho partners for the firm and was 
appropriated to it. [p. 603, ool. 2.] 

The liability of a minor member of a joint family 
in respect of a family trade under section 247 of 
the Contract Act does not depend upon the powers 
of the kar.ta or the guardian, but upon tho 
question yvhether the minor was admitted to the 
benefits of the partnership, and his liability under 
the section is limited to his share of the partner* 
ship properties. His liability under section 248 of 
the Contract Act depends upon the fact of his having 
been admitted to the benefits, of the partnership 
and his not having repudiated the partnership on. 
attaining the age of majority. He cannot repudiate 
the partnership merely by saying so, unless he 
relinquishes tho properties of the partnership 
received for him by his guardian. Bub his retention 
of those properties will not make him personally 
liBbleforthe obligations of the partnership unless 
it is proved that he retained them with full know* 
ledge of tho facts, [p. 605, ool. 2j 606, cols. 1 & 2.] 

Appeals against the deoreea of the Sabordi- 
nate Judge, Ist Court, Alipnr, dated the 
28th February 1916, 

Sir Rash Behary Qhose, Babas Samatul 
Chandra Butt, Harendra Nath Mookerjee, Satish 
Chandra Mookerjee Khetra Qop'il Banerjee, 
for the Appellant. 

Baba Panchanan Chase, for the Respondent. 

JUDGMENT. — These two appeals arise 
out of two suits to reoover money, one on 
a hand-note and the other on a hath chitta. 
Id the lower Court four suits were tried 
together. Appeals have been preferred 
against the decrees in two only, Suit No. 
b i of 1914 corresponding to Appeal No. 138 
of 1916 and Suit No. 243 of 1914 correspond- 
ing to Appeal No. 140 of 1916. 

It appears that one Bhuban Mohan had 
two Karbars, one for fuel wood at Munshi- 
gnnge, and another for rice and other articles 
at Kaliba^ar. He died in Kariiok 1306 
(November 1899) leaving five sons, vtz., 
Nilratan, Amullya, Sattya Charan, Fatik and 
Sanyasi Charan. The last two were minors, 
and Nilratan, the eldest brother, was appointed 
guardian of the minors under Act VIII of 
1890. The ancestral Karbars, tiz., the 
Munshigunge and tho Kalibazir business 
were carried on, on behalf of the joint 
family, by Nilratan as Karta, a.ssisted by the 
other twi adult brothers. A new Karbar 
in rice ut Df’plif^ncrcnge was started after the 
death of l>;iab«.i! Mohan and carried on on 

behalf cl t -e ioint family. The plaintiff 
in Suit N'). b'-'y alleges that for the purposes 
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o! the joint family Karbars Rs. 5,000 was 

borrowed from him on a hand-note on the 
7th Jane 1908, whioh was exeonted by 
Nilratan, Araullya and Sattya Charan. The 
plaintiff in Snit No. 243 bases his claim on 
a hath-chitta for Rs. 19.700, dated let October 
1909.and executed by the four elder brothers. 
Fatik having then attained majority. 

It appears that the family Karbars failed 
and the other sons of Bbuban Mojan have 
been declared insolvents. Some of the credi- 
tors attempted to have the defendant 
Sanyasi Charan also declared an insolvent 
but were unsuccessful. In the course of 
the insolvency proceedings, Nilratan was 
replaced by the one Motilal Roy as guardian 
of the minor Sanyasi Charan. The plaintiffs 
have shared in the distribution of the 
assets of the insolvents and they seek to 
recover the balance of debts, dae to them 
from the defendant Sanyasi Charan alone. 
The Court below has held that the defend- 
ant is not liable and the plaintiffs have 
appealed. 

There can be no doubt, that the Or- 
phangunge business was not an ancestral 
business. The two ancestral Karbars, Vi* , 
those at Munshigncge and Kalibazar were 
carried on under the style of Bbuban 
Moban-Nilratan, and the Orphangunge 
business stood in the name of Nilratan alone. 
The plaintiff’s own witness No. 7 stated 
that it was started 3 years after Bhuban’s 
death, and upon the whole evidence there is 
no doubt that it was started by Nilratan 
after Bhnban’s death. It was suggested 
that the Orphangunge business was merely 
a branch of the Karbars at Munshigunge 
and Kalibazar, but the mere fact that some- 
times money used to be taken from one 
firm for the other firm does not show that 
the Orphangunge 6rm was a branch of the 
other two. 

Then the question is whether the money 
raised on the hand note and hoth’Chittd in 
suit was borrowed for the ancestral business 
or for the Orphangunge business. The 
money raised by the katk-chitta is credited 
in the Orphangunge accounts. The hand- 
note money is not credited in any of the 
account books produced in the case. Some 
interest paid to the plaintiff appears to have 
been debited to the accounts of the Katgola 
business but the learned Subordinate Judge 
observes: “I have been asked to infer 


from it tbat tbe loan was taken for this 
6rm. No snob inference ought to 
arise and this for two reasons. Firstly* 
beoanse tbe Exhibits noticed [Erbibbs 2 
(4). 2 (5), 3 (1) and 3 (3)] do not say that 
it was for a particular band-note tbat the 
payments were made, and secondly, because 
we find it debited in the same accounts as 
interest paid upon hath-chiita money^ un* 
doubtedly taken for Orphangunge business. 
The reason for such anomaly seems to be 
that the Orphangunge business having been 
started for the benefit of the family, 
Nilratan did not consider it of any im- 
portance whether the interest was paid 
from the fund of that bnsiness or any 
other ijfnah' fond. The band-note and the 
hath'Chitta do not show that the loans were 
on the credit of the ancestral firm, and 
when the defendant denied that they were 
taken for the ancestral firm, it was incumbent 
upon the plaintiffs to prove the affirmative. 
This they failed to do. The oonolusion, 
therefore, is that the loans in question were 
not taken for the benefit of tbe ancestral 
firms. That they were taken for tbe Orphan- 
gunge firm can be accepted as established. 

It may be that the exhibits referred to 
above relate to payment of interest to the 
plaintiff on account of tbe hand-note in 
suit, but we agree with the Court below 
in holding that the Orphangunge business 
bavingibeen started as a joint family bnsiness, 
it was of no consequence tbat the interest 
on tbe band-note was paid from the Katgola 
business, and the said fact does not prove 
that tbe money borrowed on the hand note 
was required for the ancestral business. 

Exception is taken to the finding of the 
learned Subordinate Judge that the ancestral 
Karbars did not require any borrowing, 
and we are referred to tbe mortgage bond 
dated 3rd April 1901 (2lBt Ohait 1307), 
by which Rs. 6,000 was taken and in 
which it was stated "there being necessity 
for money for our business.** It was recited 
that moneys had been taken on hath chitta 
on several dates from the 23th Magh 1307* 
tbe last item of Rs. 500 having been taken on 
the date of the bond. It is pointed out that 
Bbuban Mohan died in Kartxok 13^6 (No- 
vember 1899) and the mortgage bond was exe* 
onted after the death of Bbuban bat bafoM 
the Orphangunge business was started in 
IHOS. Tbe learned Sabordinate Judge may 
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be wrong in eaying that no money was 
required for the anoeatral business but it 
does not prove that the loan taken under 
the hand*note was required for the anoeatral 
business, and it was for the plaintiff to 
prove affirmatively that it was so required, 
in order to bind the minor. We need not 
disonss the evidence in detail. We agree 
with the Conrt below in holding that it is not 
proved that the money under the hand-note 
and kaih'Chitta was required for the ancestral 
business. 

The next question is, whether the defend* 
ant is liable for the debts incurred by 
Nilratan for carrying on the Orphangunge 
businesB. We have been referred to various 
authorities in support of the proposition 
that a member of a joint Hindu family is 
liable for debts incurred by the manager for 
the purpose of carrying on a family trade. 
But they are cases where the debts were 
contracted by the manager for carrying on 
an ancestral family trade. An ancestral 
trade like other property is descendible upon 
the members of a Hindu undivided family, 
and in carrying on such a trade infant 
members of the undivided family are bound 
by all acts of the manager incident to 
and flowing out of the carrying on of that 
trade, including loans contracted for the 
purposes of the trade. [See Sauase, 0. J., 
in Bamlal v L'ikhmichand (1), Johurra v. 
Sreegopal (2), Joykisto Oowar v. 'iiJitiyanund 
Nundy (8), Bemola Dossee v. Mthaun Dossee (4) 
and Bampartab Samrathrai v. Foolibai (5), 
see also Sakrahai v. Maganlul (6).] But the 
Orphangunge bnainess was not ancestral 
trade and was started by Nilratan sometime 
after the death of the father. Nilratan 
was appointed guardian of the defendant 
who was then a minor under Act VIII of 
1890. We do not think that a guardian 
has any power to start a new business on 
behalf of the ward so as to make him 
liable for debts incurred in carrying on 
such trade. It is contended that Nilratan 
was Karta of the family, and that the 
powers of a Karta in respect of a trade 
started after the death of the ancestor for 

(1) I B, II. C. R. App. 51. 

(2) 1 C. 470; 1 Ind. Dec. Cn. s.) 293. 

(3) 3 0.738 (F. B.); 2C. L. R. 440; 3 Tad. .Tin*. 117; 
1 Ind. Deo. (n. s.) 1053. 

(4) 5 C. 792; 6 C. L R. .34; 2 lad. Dec. (n. s.) J 112. 

(5) 20 B. 767; 10 Ind. Dec. (n. s.) 1082. 

(6) 26 B. 206j 3 Bom. L. R. 738. 


the beneflt of the joint family are the same 
as those iu respect of a trade started by 
the ancestor and carried on after bis death 
by the Karta of the joint family; bnt we 
do not think that they stand on the same 
footing. In the latter case the trade is 
started by the ancestor, and the Karta of 
a joint Hindu family has power to manage 
such a trade like any other family property 
which has descended from the ancestor. 
As pointed ont by Sansse, G. J., in Bamlal v. 
Lakhmichand (1) cited above: “Were such 
a power not implied, property in a family 
trade which is recognized by Hindu Law 
to he a -valuable inheritance would become 
practically valueless to the other members of 
an undivided family wherever an infant 
was concerned, for no one would deal with 
a manager, if the minor were to be at 
liberty on coming of age to challenge as 
against third parties the trade transaotiona 
which took place during bis minority. The 
general beneSt of the undivided family is con* 
sidered by Hindu Law to be paramount to any 
individualinterest,and the recognition of trade, 
as inheritable property, renders it necessary 
for the general benefit of the family that 
the protection which the Hindu Law gen* 
erally estenda to the interests of a minor 
should be so far trenched upon as to bind 
him by acts of the family manager necessary 
for the carrying on and ooDsequent presei'va* 
tion of that family property : but that in- 
fringement is not to be carried beyond the 
actual necessity of the case.” Can the same 
principle be applied where a new trade 
is started by the manager of the family 
after the death of the ancestor? The mana- 
ger may embark on a new and a 
speculative trade on behalf of the joint family 
which in one event may be highly beneficial 
to the family, but may also result in ruin 
to the family, and to hold a minor member 
of the family liable for debts incurred in 
carrying on such a trade would be to place 
the interests of minors at the mercy of the 
Karta. In tho present ease the father left 
two profitable Karbar-^, tic, the Mnnshi- 
gunge and the FCalilmz ir Karbars, and the 
starting of the 0<Tnann:un;7H business cannot, 
therefore, pop ih’7 jimtihed on tho ground 
of neoessity. th^c tho starting of 

a Karbir c.mi j'a.'itioed on such a ground 

in any ■•U- ■ 

The roiiad upon tlie cadio3 
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ot Makhun Loll Butt v. Bam Loll Shaw (7) 
and McLaren Morrison v. Verschoyle (8) 
in support of the proposition that the 
manager of a joint family has no power to 
start a new business so as to bind the 
infant members. It is contended on behalf 
of the appellant that those oases, far from 
Bupporting the proposition for which they 
are cited by the Court below, really 

support the opposite contention. It is 
pointed out that in the Brst case, the 
father left a gold and silver basiness, and the 
two elder sons started a new basiness in rice 
in partnership with others, and the profits of 
the new basiness were appropriated exclusively 
by the eldest brother Und the other part- 
ners who were strangers to the family). 
The learned Judge in that case observed: — 
“it is difficult to see what power the elder 
brother had to start this new business so 
as to bind the infants, for it is not suggested 
that the eldest brother did so as Karta of 
the family or that there has been any 
subsequent ratification by the minors.” Re- 
liance is placed upon the observation that 
there was no suggestion that the eldest 
brother started the new business as Karta 
as indicating that a Karta has the 
power, and also upon the fact that 

the new business was a new line of busi- 
ness. In the second case, Me. Laren Morrison 
V. Verschoyle (8), Stanley, J., after referring 
to the case of Ramlal v. Lakhmickand (1), 
observed : — “The business, however, which 
Bepin embarked on was not the ancestral 
business but an entirely new basiness. The 
advances made by the plaintiffs to Bepin 
•were not made in the course of the ordinary 
transactions of the ancestral business, and 
were not, so far as I have been able to 
discover, made for the benefit of the joint 
family. Therefore, I am unable to hold 
that the other members of the family are 
bound by his acts or responsible to the 
plaintiffs for the advances made to him.” 
We are of opinion that the observations 
in the first case that there was no suggestion 
that the eldest brother started the new 
basiness as Karta, and in the second that 
the transactions entered into by Bepin were 
not made for tbe benefit of the joint family, 
were additional grounds for holding that the 

(7) a C. w. N. 134. 

iH) G C, W. N. 429. 


other members were not bound by the aete of' 
the eldest brother and in any case were ohiter,^ 
As for the fact that the new business in> 
tbe two oases was a now line of business,- 
wo do not think that that makes any 
difference in principle. Suppose the father 
leaves a small business in rice (say worth 
one thousand rupees) and the eldest son 
as Karta starts a new business in rice on an 
extensive scale dealing with lacs of rupees, 
would tbe minor brother be bound by debts- 
incurred for carrying on snob trade on the 
ground that it is in tbe same lino of 
business? We think the distinction is to 
be drawn between an ancestral trade and 
a new trade started after the death of 
tbe ancestor by the manager of the family, 
and not one between the same line of 
bosiness and a new line of business. 

It is contended that tbe new rice business 
was started for the benefit of the family, 
and was for a time a very lucrative one, 
and that the minor, therefore, should be' 
held bound by debts incurred in carrying 
on snob business. In the recant case of 
Palaniappa Ghelty v. JDeivasikamony Pandara 
(9) Lord Atkinson held that the phrase 
“benefit of the estate”, as used in the deci- 
sions with regard to the circumstances 
justifying an alienation by the manager 
for an infant heir or by the trustee of 
a religious endowment, cannot be precisely 
defined, but includes the preservation 
of tbe estate from extinction, its 
defence against hostile litigation, its protec- 
tion from innnndatioD, and similar circum- 
stances, and we think that tbe embarking 
on a new and speculative trade by the 
Karta of a family cannot be said to be for 
tbe benefit of tbe estate. 

Bnt whatever tbe powers of a Karta may 
be, tbe powers of a guardian are more 
limited. Nilratan, as already stated, was ap- 
pointed guardian of tbe minor Sanyaai 
Gharan under Act Vllt of 1890, and his 
powers as guardian are governed by tbe 
provisions of that Act. If tbe Karta of a 
joint Hindu family chooses to apply under 
Act VIll of 1890 for being appointed a 
guardian of a minor and has been appointed 

(9) 39 Ind. Cas 722; 44 I. A. 147; 26 0. L. J. 153 
at p. 162; 21 C. W. N. 729; 15 A. L J 486; 1 P. L. Wr 
697; 33 M. L. J. 1; 39 Botu. L. R. 567; 22 M. L. T. 1; 
(1917) M. W. N. 477 & 607; 40 M. 709; 6 L. W, 
222(P. C.). 
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%s snoh sraardiac, he 6ome6 under the 
eontrol of the Gonrt and oan no longer 
exeroise the poweru of a Karta. We wsre 
referred to the oase of OharibuUah v. 
KhaJak Singh (10), where one of the three 
brothera oonstitnting a joint family was a 
minor in respect of whom his mother was 
appointed guardian. In a suit upon certain 
mortgages executed by the Karta, the adult 
brother and mother of the minor, it was 
held by the Judicial Committee that the 
mortgages must be considered to be mort- 
gages by the family entered into by the 
Karta of the family with the concurrence 
of the other adnlt member of the family, 
and could, so far as they were found to 
have been made for the benefit el the 
family and for legal necessity, be enforced 
against all the members, and the objection 
raised that the guardian of the minor had 
not obtained sanction of the Court for the 
mortgage was overruled. But that was a 
case of a Mitakshara family, and it was 
pointed out by their Lordships that a 
guardian of the property of an infant 
cannot property be appointed in respect of 
the infant*8 interest in the property of an 
undivided Mitakshara family, such interest 
not being individual property, and, therefore, 
not property with which a guardian, if 
appointed, would have anything lo do. 
Moreover, that oaso had nothing to do with 
the powers of a Karta to start a new trade. 

In the present oase the family is govern- 
ed by the Dayabhaga, and the minor had 
a definite share in the ancestral property 
in respect of which a guardian oonld be 
appointed. Section 27 of the Guardians and 
Wards Act (VII i of 1890) provides that 
a guardian of the property of a ward is 
bound to deal therewith as csrefullly as a 
man of ordinary prudence would deal with 
it if it were his own; and subject to the pro- 
visions of this chapter, he may do all acts 
which are reasonable and proper for the 
realization, protection or benefit of the pro- 
perty,” That section deals with the powers 
of a guardian with respect to the property 
of the minor, m'?., the property of which 
the guardian assumes charge and it cannot 
he said that the starting of a new trade 
is reasonable and proper for the benefit of 


30 I- A. 16o; 6 Bora. L. R. 
478; 7 0. W. N. $81; 8 Sar. P. C. J. 4S3. 


the property. The position of the gnardian 
is that of a trustee in relation to the ward; he> 
cannot embark on a new trade, at any rate 
without the sanction of the Court; and it is 
not possible for the Court to keep control over 
the doings of a certificated guardian if be 
is allowed to carry on a trade. On the- 

whole we are of opinion that a certificated 

gnardian cannot start a new trade for the 
benefit of hia ward, at any rate, without the 
sanation of the Coart. 

The last contention is that the defendant, 
having received certain properties acquired* 
from the funds of the Orphangunge busi- 
ness, on partition with hia brothers, is 
liable for the debts of the firm, at any rate, 
to the extent of the properties so received! 
It appears from the account-books of 
the Orphangunge firm, Exhibit i (i) that 
certain properties [74, 74 (1) and 75, 
Mansatola Lane] were purchased with the 
funds of that firm, part of the purchase- 
money having been borrowed. It also appears 
from Exhibit (4) and the evidence of 
Sbib Chandra Banerjee, witness No. 5 for 
the plaintiff, that a sum of Rs. 50 was 
paid from the Orphangunge firm to a credi- 
tor of the ancestral business. Exhibits 5 
(3), 5 (6) and 5 (9) show that certain 
monies were borrowed from Hirendra Nath 
Mondal (son of Nilratan Mondal) for the 
Orphangunge firm, and the identical currency 
note was paid for purchasing another 
property 27, Gurbari Road, which was also 
partitioned by the arbitrator. 

The decree in the partition suit (No. 
136 of l9l2), dated the 7th January 1913 
(Exhibit 41). brought by the Receiver to 
the estate of the insolvent brothers (Nilratan 
and others) against the defendant 

by his certificated guardian, Motilal Roy, 
shows that No. 75, Mansatola Lane, 
along with other properties were 
allotted to the share of the defendant, and 
Nos. 74 and 74 (1) together with other 
properties were allotted to the share of the 
insolvents. The defendant was a minor 
then, but it is contended that after attain- 
ing majority he did not ropudiate the act 
of hie guardiin, but elected to ratify it by 
retaining eunh properties, and that having 
done so. he is liable I’ijr the debts of the 
firm, i < of ttie Contract Act 

provides tl.fii \ minor may ho admitted to 
the a partnership, and though 
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he oannot be made personally liable for 
any obligation of the firm, the share of 
snob minor in the property of the 6rm is 
liable for the obligations of the firm. 

In the ease of Mohori Bibee v. Dharinodas 
Ohose (11) it was. settled by the Jadioial 
Committee that a minor oannot make any 
qontraot at all. In view of that deoision a 
minor oannot really enter into a oontraot 
of partnership. Bat section 247 lays down 
that a minor oan be admitted to the benefits 
of partnership and thongh be shall not be 
personally liable, the ''share of saoh minor in 
the property of the firm is liable for the 
obligations of the firm.*’ This statutory 
provision is not the less imperative by 
reason of the now established interpreta' 
tion of section ii and that interpretation 
oannot take away the force of section 
247. The Judicial Committee itself, referring 
to sections 247 and 248 in support of the 
proposition that a minor is incapable of 
entering into a oontraot, observed: 'Again 
under sections 247 and 248, although a 
person unler majority may be admitted io 
the benefits of a partnership, he cannot 
be made personally liable for any of its 
obligations altbongh be may on attaining 
majority accept those obligations if be thinks 
fit to do so.’* 

Several contentions have been raised on 
behalf of the respondent against the ap* 
plioability of the provisions of section 247 
to the present case. The first is that a 
case under seolion 2t7 of the Con' 
tract Act was not made in the plaint nor 
was any issue raised upon the point. It 
is true that the plaintiff alleged that all 
the Karbars were ancestral, but it was 
distinctly alleged in the plaint that the 
"Karbars were carried on for the benefit 
of the defendant and the defendant has 
been benefited therefrom, and from the 
assets of the said Karbars considerable, 
moveable and immoveable, properties have 
been acquired. The said defendant has 
been enjoying the same as partner thereto 
and his ancestral debts have also been 
paid off and be has thus got his share in 
ancestral properties free from incumbrance,” 
So that altbongh section 247 of the 
Contract Act was not referred to, the fact 

(11) 30 C. 639; 30 I. A. 114; 7 C. W. N. 441; 5 Bom. 
L. R. 421; 8 Sar. P. C. J. 374 (P. C ), 


of the defendant having been admitted to ' 
the benefits of the Karbars was alleged in ■ 
the plaint. The defendant denied the al- * 
legations and asserted that be bad nothing 
to do with the Karbar. The fourth issue 
raised the question: **Ib the defendant ' 
liable for the debts sought to be recovered? 
If BO, what would be the extent of his 
liability?" and it was wide enough to coyer 
a case under section 247. The question \ 
was gone into by the Court below, and 
we are not satisfied that the defendant 
has been prejudiced by the omission to 
frame a specific issue on the point. 

The next contention ' is, that a minor 
cannot be said to be "admitted to the 
benefits of partnership" unless there 
is some consentient act on bis pert, in 
other words, that he must enter into an 
agreement, although such an agreement is 
invalid according to law. Wo were referred 
to certain observations of Sale, J., in the 
case of Lutchumanen Gheity y. Siva Prohaea 
Modeliar (12), tn?,, that a Hindu infant can 
only become a member of the partnership 
by a aonsentient act on the part of himself 
and partners” and similar observations in 
the judgments of some of the learned Judges 
in the case of O^ctaZ Assignee of Madr<u 
V. Palaniappa Ohetty (1'^). No doubt, it ie 
necessary that there should be some con- 
sentient act on the part of the adult 
partners but it is diflBouIt to see bow a 
minor, who is incompetent to contract, oan 
enter into an agreement or give his con- 
eent to an agreement. In the Calcutta 
case, however, what was actually decided 
was that a minor member of a joint 
Mitaksbara family need not be joined as a 
CO* plaintiff in a suit by the father to 
recover a trade debt and that decrees 
obtained in snob suits by or against the 
managers of the business are presumed to 
have been obtained by or against them m 
tbeir representative capacity and are binding 
on the whole joint family. In the Madras 
case, Spencer, J., observed "a definite and 
conscious act on the part of other partners 
is needed for admitting a minor to the 
benefits of partnership. I do not find that 

(12) 26 C. 349; 3 C. W. N. 190; 13 Ind. Deo. (l?. b.) 
826. 

(13) 49 Ind Cas. 220; 41 M. 824; 24 M. L. T. 2l6j 
35 U. L. J. 473; 8 D. W. 6c0; (1918) M. W. N. 72li 
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It has been anywhere defined what are the 
aota whioh would oonatilate admieston to 
the benefits of partnership. Mr. Jastice 
Abdar Rahim considers that it implies 
some definite act each as the allotment of 
a share or the distribution of a part of 
the profits or something of an analogons 

oharaoter.., 1 am clearly of opinion 

that admission to the benefits of partnership 
means something more than the mere 
incident of birth in a partionlar family.’* 
Sadasiva Aiyar, J.,on the other hand, was of 
opinion that partnership in a family bnsiness 
does not depend upon the consent of the 
partners in many oases, bat npon the 
family being a trading family and the 
bnsicesB being condnoted for the benefit of 
the family, persons born into the family 
from time to time becoming partners as a 
matter of coarse. 

In the present case the Karbar vvas 
started long after the birth of the minor, 
and we are of opinion that the defendant 
was admitted to the benefits of the part* 
nersbip, The Karbar was started and carried 
on as a joint family basiness. So long 
as the family is joint, no specific allot- 
ment or distribntioD of profits is made 
among the members, bat the aoooants 
show that family expenses and even litiga- 
tion expenses of the joint family of whioh 
the defendant was a member were met 
from the funds of the Karbar, the miner 
was joined as co plaintiff in salts for 
recovery of money dae to the Karbar, 
and lastly the deorae in the partition suit 
(already referred to) shows that properties 
acquired from the foods of the Karbar 
were allotted to the minor. It does not 
appear that the minor stood on a different 
footieg from the adalt members of the 
family for the benefit of which the Karbar 
was started and carried on. All these go 
to show that the minor was admitted to 
the benefits of the partner^^hip, and this 
disposes of another contention raised on 
behalf of the respondent that he was not ad- 
mitted to all the benefits of the partnership. 

It is farther contended on behalf of the 
respondent that even if section 247 of the 
Contract Act applies to this case, the debts 
due to the plaintiffs are not shown to be the 
debts of the partnership beoaase the hand- 
note sued upon was executed by the adult 
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brothers not in the name of the firm, nor was 
it shown that the loan was necessary for the 
purposes of the firm. But each partner is an 
agent for the others, and it is not necessary 
that the name of the firm should be used in 
order to make it a partnership debt, provided 
it is shown that the debt was taken for, 
and appropriated to, the firm. The money 
on the hand- note is not credited in the ac- 
count-books produced, but interest on it 
was paid from the Orphangnuge firm. The 
plaintiff stated in his evidence that the loan 
was taken for the Karbars, and the Mohurir 
of the defendant himself admitted that loans 
were taken for the Orphangunge bnsinees 
though he did not refer specifically to the 
loan raised on the hand- note. The money 
raised on the hath chitta in the other case 
(Appeal No. 140) i- credited in the books 
of the Orphangunge firm. The controversy 
between the parties in the Court below was 
mainly with reference to the question whe- 
ther the loans were taken for the Orphan- 
gunge Karbar or for the ancestral Karbars 
and the Court below held; "That they were’ 
taken for the Orphangunge firm oan be 
accepted as established.” We agree with 
that findirg of the Court below. 

It is also contended that any proper- 
ty whioh might have been received by the 
defendant on partition ceased to be partner- 
ship property after partition and is, there- 
fore, not liable for any partnership debt 
We were referred to Bindley on Partnership 
(pages 397, 398) where it is stated: “it is 
competent for partners by agreement amongst 
themselves to convert that which was 
partnership property into the separate pro- 
perty of an individual partner or tice versa 
And the nature of the property may be thus 
altered by any agreement to that effect.” 

The partnership properties in the preUnfc 
case, however, were partitioned after the 
ba«ireF3 had failed and the shares of the 
adolt partners had vested in the Receiver 
There were debts due by the firm. In 
these oiroumstanoes the partners could not 
by the mere expedient of dividing the proper- 
ties among thempoh-es prevent the oreditora 
from following the partnerahin properties 
It is said i.h,, that the Receiver " 

insolvencv wm i'iniFoif the plaintiff in the 
partitiOTi =nir preohidee any suggeation of 

fraiv;. ^ - took place pending 

the apojM proforred by the defendant 
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against the Receiver and the appeal by 
oertain oreditors agrainst the defendants: 
see Sonyasi Oharan Mandal v, Asutosh 
Qhosh (14). In that ease it was held 
upon the objeotion of tbe defendant 
that the Receiver ooald not deal with 
the share of the defendant, and that 
the ‘‘creditor also may, if so advised, 
purane his remedy, if any, against tbe infant 
in a suit properly framed for the purpcee.** 
The appellant in Appeal No. 140, a creditor, 
was a party to the aaid appeals. In these 
oiroumstanoes we think that tbe mere fact 
that there wai a partition of the partnership 
properties does not absolve the properties 
received by the defendant from liability 
for the debts of the firm. This brings ns 
to the question whether any particular 
creditor can follow the properties received 
by the defendant as tbe properties of the 
partnership. It was contended before the 
lower Court, as well as in this Court, that 
such properties, if aoneidered as partnership 
properties, are liable to the whole body of 
tbe oreditors of tbe firm represented by the 
Receiver in insolvency and not to any 
particular creditor. This contention was 
upheld by the Court below and we were 
inclined to accept that view before these 
appeals ware redargued. It appears, however, 
from tbe insolvency proceedings that the 
District Judge in those proceedings, on tbe 
objection of the defendant, then an infant, 
dismissed the application of tbe creditors 
for adjudication of tbe infant as an insolvent, 
but granted it, with regard to the four 
other partners, and appointed a Receiver 
of all the four busiuesseB and of all the 
properties purchased since the death of 
Bhnban, and four-Bfths only of the other 
properties alleged to have been inherited 
by all the brotherp from their father. Two 
appeals were preferred against the said 
order, one by the infant and the other by 
the oreditors. The infant objected to the 
validity of the order on the ground that 
tbe Receiver was not competent to realize 
tbe aesetsof the Karbarsand of the properties 
acquired since the death of his father, as tbe 
property cf his four insolvent brothers alone 
had vested in the Receiver who was on- 
Bcquently competent to realise a four fifths 
share only cf the assets of the partnership 

( 14.) 2() Tnd. Cas. 836j 42 C. 226. 


business as also of the after-acquired proper^ 
ties. Tbe objections urged by the oreditors wer9 
that tbe infant should have been adjudged air 
insolvent, and that in any view tbe Receiver 
was entitled to realise the whole of the pro* 
parties inherited by the five brothers from their 
father. 

This Court, aooapting tho contention of the* 
infant, held that the Receiver merely replaced* 
the insolvent partners in respect of the^ 
business of tbe firm, and that be oonld^ 
not deal with assets other than those 
belonging to the persons who had been 
adjudicated insolvents. Tbe learned Judges 
further observed: — “The essence of the.' 
matter is that tbe share of tbe infant: 
has not vested in him, and he is con* 
sc quently not entitled to deal with it. The 
Receiver may, if so advised, institute a 
suit for dissolution of the partnership in 
which appropriate prooeedingj may be 
taken for realization of tbe assets. The- 
oreditor also may, if so advised, pursue 
bis remedy, if any, against tbe infant in 
a suit properly framed for enforcement of 
his claim. But whatever remedies may 
be available hereafter to the Receiver or 
to tbe creditor, it is clear that the pro- 
perties of tbe infant cannot be dealt with 
by either of them in these proceedings,^’ 
In tbe result tbe creditors’ appeal was 
dismissed and the infant’s appeal allowed. 
The Receiver, who was examined in tbe 
preeeut case, says that the minor’s one- 
fifth share of the after-acquired proper- 
ties had to be given up to him under tbe 
orders of tbe High Court. 

The position thus taken up by tbe 
minor in those proceedings was that tbe> 
Receiver could not deal with bis share,. 
and he cannot now contend that it is only 
the Receiver (and not any individual 
creditor) who can deal with his share of 
the partnership properties, it is urged, 
however, that according to the observations 
made by the learned Judges in that case, 
it is open to the Receiver as representing 
the insolvent partners to apply for 
dissolution of the partnership and then 
to get tbe assets realized, aud to insist 
upon payment of the partnership debts, 
and that tbe Receiver as trustee for tbe 
body of the creditors can distribute tbe 
assets. Tbe Receiver has not up to date 
taken any stops for diesolution of part* 
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nership and the debts due to the 6rm 
have been barred by limitation. Had not 
the defendant opposed the Heoeiver in 
those prooeedinge, the Receiver oonld have 
realised and distributed the entire assets. 
The learned Judges in these proceedings 
(to which one of the creditors, the ap. 
pellant in ^Appeal No. 140, was a party) 
observed; The creditor also may, if so 
advised, pursue his remedy, if any, against 
the infant in a suit properly framed for 
enforcement of his claim.’* We think that 
in these oiroumstances the plaintiffs can 
follow the minor’s share of the partner- 
ship properties. Then it is said that in 
any case the minor alone cannot be sued, 
and that the Receiver also must be 
joined in a suit relating to the partner- 
ship, But although a minor who has been 
admitted to the benefits of a partnership 
does not stand on the same footing as 
an ordinary partner, hie share of the 
partnerehip property is liable for the 
obligatione of the 6rm. That being so, 
pe becomes jointly and severally liable 
like adult partners, though that liability 
18 Itmited to bis share of the partnership 
property. The Receiver, therefore, is not a 
necessary party to the suit. 

It is also contended that in order that 
a partnership property may be made liable, 
the suit must be brought against the firm, 
and reliance is placed upon the provisions 

-XXI, rule 49 (1), which provides 
that property belonging to a parlnership 
shall not be attached or sold in execu- 
tion of a decree other than a decree 
passed against the firm or against the 
partners in the firm as such. But the 
rule is subject to the proviso: “Save as 
otherwise provided by this rule,” and 
olanee (2) of the rule lays down that 
tde Court may on the application of “the 
bolder of a decree against a partner” 
oharge the interest of a partner in the 
partnership property with payment of 
me decretal amount, appoint a Receiver of 
finch share, direct accounts and enquiries 

® ® of finch interests. So 

ibat a decree against an individual partner 
18 olearly contemplated by the rale. 

t is impossible, however, to say whether 
be properties acquired from the funds of 
e Urphangunge business allotted to the 
aefendaut on partition represented his 


share in that business, or represented his 
share generally in the ancestral proper- 
ties and the properties acquired from the 
funds of the ancestral business, without taking 
a general account of the estate left by 
Bbuhan Mohan and the Karbars. There 
is no prayer in the plaint for taking 
such accounts, but there is the general 
prayer, and in the case of Joykisto Ootcar v, 
Ntttyanund Nundy (.3) accounts were directed 
to be taken though there was no claim for 
accounts. We think that in the oiroum- 
stanoes of the case, and for the ends of 
justice, the accounts should be gone into 
for determining the said questions. 

We ought to have noticed another con- 
tention raised on behalf of the respond- 
ent, vtz,^ that once it is found that the 
Karla or guardian had no power, there 
is no liability of the minor even to the 
extent of his share of the partnership 
properties under section 247, nor is he 
personally liable under section 248 of the 
Contract Act. But the liability of a minor 
under section 247 does not depend upon 
the powers of the Karta or guardian, but 
depends upon the question whether the 
minor was admitted to the benefits of 
the partnership, and his liability under 
the section is limited to his share of the 
partnership properties. The liability under 
section 248 depends upon the fact of 
his having been admitted to the benefits of 
partnership and his not having repudiated the 
partnership on attaining the age of majority. 

Then the question arises whether the 
defendant is personally liable for the debts 
of the firm having regard to the provisions 
of section 248 of the Contract Act. It is 
contended on behalf of the appellant that 
the defendant, having been admitted to the 
benefits of partnership during his minority 
became liable for all obligations incurred 
by the partnership, as he did not give 
public notice of his repudiation of the 
partnership. As stated above, the guardian 
of the defendant did take some properties 
acquired out of the funds of the Orphan- 
gunge Karbtir undbi ( he partition decree. 
When the present suit was brought the* 
defendant wa^ atill a minor, and his 
guardian in the w.-ittea f’tatement repudiat 

ed all conneoiiLU. with the Orphanguuge 
Karbar. 1 - s h.rceo.i o.t on attaining majority 

aocepfeu i'-o s,. d written statement. Hut 
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it is contended on behalf of the appellant 
that there was no publio notioe given by 
the defendant of hia repudiation of the 
partnership, that the defendant retained 
some properties aoQQired out of the funds 
of the Orphangunge Karbar, and there oould 
be no repudiation of the partnership so 
long as the benefit obtained was not 
given op by the defendant, and that the 
defendant so long as be retained the proper- 
ties could not be said to have repudiated 
by merely asserting in the written state- 
ment that he had no concern with the 
Karbar. The defendant, on the other hand, 
contends, first, that at the time when he 
attained maiority the firm bad ceased 
doing any business, secondly, that by ac- 
cepting the written statement filed by his 
guardian he bad repudiated the partner- 
ship and that it was not necessary to give 
up what had been already received by 
his guardian in order that the repudiation 
might be complete, and lastly, that there 
is nothing to show that the defendant 
retained any such property with full know- 
ledge of the facts, so that it might be 
said that he had exercised the option of 
accepting a personal liability by retaining 
auob property. 

As regards the first point, vta., that the 
firm bad ceased to do any business at the 
time when the defendant attained majority, 
there is no doubt that the Karbars had 
failed at that time and business was 
stopped. But. although the Karbars had 
failed, they had not been wound up, and 
the partnership, therefore, cannot be said 
to have come to an end. With regard to 
the second point, we think that the de- 
fendant cannot be said to have repudiated 
the partnership merely by saying so, unless 
he relinquiehed the properties received for 
him by his guardian. The last ground, 
however, appears .to be one entitled to 
consideration. We have already seen that 
it is not clear whether the properties ao- 
naired out of the funds of the Orphangaoge 
Karbar and allotted W the defendant were 
BO allotted aa his share of the said Kar* 
bar or as part of hia share generally of 
the* ancestral properties, and that question 
will have to be gone into. But even if it 
be -found that the properties were obtained 
by his guardian as the minor’s share of the 
Orphangunge Karbar, it does not follow 




that the defendant retained them with the 
knowledge that it was his share of the 

Orphangunge Karbar. 

It is to be borne in mind that the 
plaintiff’s ease in the present suit was 
that all the Karbars were ancestral. Evep 
now an enquiry is necessary and accounts 
will have to be gone into in order to 
determine whether some of the properties 
allotted to the defendant under the parti- 
tion decree were allotted to him as his 
share of the Orphangunge Karbar or as 
part of his share in the ancestral proper- 
ties generally. The defendant was a minor 
even when the written statement was 
filed in the present suit by his guardian 
and he accepted that written statement 
shortly after attaining majority. The ques- 
tion in whether the defendant had knowledge 
of all the facts and retained the benefit 
with knowledge that it was on account 
of the Orphangunge Karbar, was not gone 
into the Court below, as the question was 
not specifically raised in the pleadings. 
It would be inequitable to hold that the 
defendant made himself personally liable 
for all the obligations of the firm merely 
because he retained some property acquired 
out of it. without finding whether he elect- 
ed to affirm the partnership with knowledge 
of the facts. In all these circumstances, 
we thiuk that for the ends of justice an 
enquiry ought to be made as to whether 
the defendant retained the properties with 
the knowledge that it was on account o 
the Orphangunge Karbar, and not on ac- 
count of the ancestral Karbars and proper- 
ties. . 

In the result we direct a general account 

to be taken by the Court below with res- 
pect to the Karbars and the properties left 
by Bhuban Mohan. The Court will deter- 
mine on taking such accounts whether any 
property was allotted to the defendant as 
hie share of the Orphangunge Karbar or 
as part of his share of the ancestral 
parties aod properties acquired Qut of the 
funds of the ancestral Karbars generally* 
In the first case any such property reoei^d 
on behalf of the defendant will be liable 
for the claim of the plaintiffs. In the 
latter case the plaintiffs’ claim will 
to be dismissed. If the finding on the 
above point is in the plaintiffs’ favour, the 
Court below will have also to fiod whethw 
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the defeodant on his attaioing the age of 
majority retained any snob property with 
fall knowledge of the faots and with the 
knowledge that saoh property was received 
by his guardian on bis behalf as his 
share of the Orphangunge Karbar, in which 
event only the defendant will be liable 
personally for the plaintiffs* claim. 

It appears that the issnes other than the 
4th issue were not dealt with by the Court 
below, as the decision on the 4th 
issne alone wa? snfficient for the dis* 
posalof the oases. The Coart below will, 
therefore, try all those other issues. 

The decrees of the Court below are set 
aside and the suits remanded for disposal 
in accordance with the remarks made above. 
Costs to abide the result. 

AppeaU allowed \ Oases remanded. 


j, 


PUNJAB CHIEF COURT 
U1SCGLL4NEOU8 FlSST ClVlL AfPElL No. 1223 

OP 1918. 

Jane 21, 1918. 

Present: — Mr, Justice Broadway. 
Musammat GAURAN — JunoaKNT-DfiBTOR — 

Appellant 

tersus 

BRIJ RAJ SARAN — Decrbg-Holder — 

Respondent. 

Givil Procedure Code {Act V of 1908), 0. XLl, r. 19 
(iis7rttssal o/", for default — Re^admUsion — 
Su^cient cause — Bona tide mistake of Pleader. 

An act of negligence or a mistake on the part of 
an appellant’s Pleader cannot be regardcil as a 
sufficient cause within the meaning of the law, to 
set aside an order dismissing an appeal in default of 
appearance. At the same time, it is discretionary 
with the Court to pas.s an order of restoration, if it 
considers that a case for such an order is made out 
although the case may nob amount to a “sufficient 
cause”, [p. 607, ool. 2.] 

Thus, where an appellant was uotitied that his 
appeal would be heard on the 16tU July, but his 
Pleader by an error noted in his diary tlxo date of 
hearing as the 17th July and on that date appeared, 
and learnt that the appeal hail been dismissed in 
default on the previous day and immediately applied 
for restoration of the appeal: 

Heldf that as the defauk was not intentional and 
was due to an error on the part of the appellant’s 
Pleader, the case was one in which an order for the 
restoration of the appeal should bo made. [p. 608, 
Ool. 1.] 

MisoellaaeouB 6rst appeal from the order 
of the District Judge, Ambala, dated the 
4th January 1918. 


Lala Fakir Ohand, for the Appellant. 

Lala Jagan Nath, for the Rsipondeot. 

JUDGMENT, — The faots of this appeal 
areas follows:— In April 19 i 7 the District 
Judge of Ambala fixed the 16th of July 
1917 for the hearing of an appeal 
filed by the present plaintiff. The appeal 
was to be beard at Simla and the notioa 
of date was sent to Ihe appellant’s Counsel 
only. On this notice the date was clearly 
given as the 16th of July 1917 and it was 
served on the appellant’s Pleader on the 
2lBt April 1917. By an error the Pleader 
entered the date in his diary as the 17th 
of July 1917, and on that date, i, e., the 
17th of July 1917, he appeared at Simla 
before the learned District Judge to find 
that his appeal had been dismissed in default 
on the previous day. He at once filed an 
application for restoration of the appeal 
which was, however, dismissed on the 
4th January 1918 and against, this 
order of dismissal the present appeal has been 
preferred through Mr. Fakir Chand and I 
have beard Lala Jagan Nath for the res- 
pondent. LaJa Fakir Chand contended that 
the non appearance of his client as well 
as of his Pleader was due to a misunder- 
standing and was in no way intentional. 
In this I agree, for there can be no doubt 
that the appellant would not have gone to 
the expense of taking Counsel to Simla 
the day after the hearing of the appeal 
itself, I do not, however, think that this 
negligence or mistake on the part of the 
appellant’s Pleader can be regarded as a 
sufficient cause within the meaning of the 
law. At the same time it is within the 
discretion of the Court to pass “an order 
of restoration, if it considers that a case 
for such an order is mado out although 
the case may not amounc to a auffioient 
cause. ” In this view I am supported by 
Somayya v. Subbamma (1) cited by Lala 
Fakir Ohand. Lah Jagan Nath contended 
that on the moiitj uf the appeal itself 
restoration should not be ordered. I ajjj 
however, not prepared to go into the merits 
of the ‘‘ppeHl, ittp.^ma.'h as that is for the 
learned Distri.d Judge to consider, Jn my 
opinion, ina.snvjcf; e.ii the default 
inteiitiuni' aiid clearly -Jae fco an error 
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on tbe part o£ the appellant’s Pleader I 
think the appeal should have been restored, 
and I accordingly accept this appeal and 
setting aside the order of dismissal in default 
return the case to the learned District 
Judge for disposal on the merits. The 
appellant will, however, have to pay the 
sum of Rs. 32 to the opposite party before 
his appeal is heard ; and the learned Dis* 
triot Judge should Hz a date for the pay- 
ment of the costs 1 have ordered in bis 
Court, Should the costs be not paid by 
the date 6xed by the learned District Judge 
be will dismiss the appeal. 

Appeal accepted. 


LOWER BURMA CHIEF COURT, 
Miscellaneous Civil Appeal No. 69 ok 1917. 

February 5, 1918, 

Present : — Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Ormond. 

GYAN SHI — Appellant 
versus 

KIN TWE — Respondent. 

Lrtir, Chinese — i4<?opn'yn — Letter^ of 
Adminir^tration to estate of deceased ChinesCy whether can 
be granted to widow for henejit cf adopted son. 

k. T. Rp]>li<*d for Letters of Administration to the 
estate of T. i*’., a Cliineae Buddliisi, alleging that she 
was the deceased’s widow and that A. IV. was their 
adopted son. 0. S. opposed the application on the 
ground that slio was the deceased’s widow and not 
K. T t who was merely a concubine. The District 
Judge granted if. T’s application leaving the (|ue8tion 
of the status of G. S. to be decided in a regular suit. 
G. S. ai>pealed to the Chief Court objecting that A. 
W. was n^t entitled to inherit: T. Y., a paternal uncle 
of the deceased, also objected to A. TF.’s adoption: 

Held, that among Chinese Buddhists a person 
belonging to the same clan as the deceased and 
with the same surname may be regarded as an 
agnate; that as A. belonged to the same clan, 
audhisfather had the same surname as the deceased, 
prima facie he fell within the clan of agnates of the 
deceased; that so far as the question of Letters of 
Administration was concerned, the objection to Ins 
adoption should not prevail; and that, in the circuni, 
stances, K. T. was entitled to Letters of Adminis* 
tration for the minor A. TV’-s use and benefit, [p. 6C9, 
col. <i.] 

Mr. J. B. Das, for the Appellant. 

Mr. P. N. Ohari, for the Respondent. 

JUDGMENT. — The respondent Kin Twe 
applied for Letters of Administration to the 


- [im 

y 

estate of Tan Foke Sbaing, a Ghinamaa 
deceased, alleging that she was his widow 
and that during their married life they had 
adopted a minor son, At Wah. The applica- 
tion was opposed by the present appellant 
Gyan Shi, who alleged that she was the 
wife of the deceased and that Kin Twe was 
merely a oonoubine. The Distriot Court 
after bearing the evidence granted Letters 
to Kin Twe as widow and left the question 
of Gyan Shi’s status to be decided in a 
regnlar snit. 

No evidence was recorded as to the re- 
ligion of the deceased. If be was a Confucian 
only, then the case would be governed by 
the Indian Snooession Act and th.e 
widow or widows would be entitled to a 
share, but if he was a Bnddhist the widows 
under the Chinese Cnstnmary Law would 
apparently he entitled only to maintenance 
and the adopted son, if his statns were 
proved, wonld be the sole heir of the deceas- 
ed. 

It is inexpedient to grant Latters of 
Administration without coming to a oonolasio'P 
as to whether the estate is to be ad- 
ministered under the Probate and Administra- 
tion Act or the Indian Succession Act. 

The case will, therefore, be remanded to 
the Distriot Court for further enquiry 
iu accordance with the above observations* 
The evidence already taken may be treated 
as evidence in the case. The points to 
be decided are, whether Tan Foke Shaing 
was a Confucian only or whether he was 
a Bnddhist as well and, in the latter 
case, whether the boy At Wah was bis 
adopted eon, and if so, who would be the 
proper person to be granted Letters under 
section 33, Probate and Administration 
Act, for the minor’s use and benefit. 

The record with the additional evidence 
and the findings with reasons, therefore, 
should be submitted to this Court for final 
orders. 

A copy of a recent judgment of this 
Court [in Civil First Appeal No. 68 of 1916 
Eyin Wet v. Mu Qyok (1)] is annexed to this 
judgment for the guidance of the Distriot 
Court in dealing with the question of the 
deceased Chinaman’s religion. 

The Distriot Court has found that this 
deceased was a Buddhist. We consider 

(1) 47 Iml. Cos. 148; 9 L. B. E. 179, 13 Bur, L. T. 

21 . . 
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that the evideDoe is saffioleni to establish 
the faot and we oonoar in the Ondiag. 

The Distriot Conrt shoald not have re- 
submitted the record to this Conrt before 
deoiding the farther qaestions whether At 
Wah is the adopted son of the deoeaeed 
^nd if so, who shonld be granted Letters 
of Administration under section 33, Probate 
and Administration Act, for the minor’s use 
and bene&t. 

The case is again remanded to the 
Distriot Conrt for further enquiry and hnd- 
ings as above. 

PINAL JUDGMENT. 

Twombt, 0. J.— The Distriot Court has 
now found that the minor At Wah is the 
adopted son of the deceased and that 
Kin Twe, his adoptive mother, is the proper 
person to administer the estate for the 
minor’s benefit. It is objected on behalf 
of the caveator (and counter-applicant) 
Gyan Shi (who claims Letters as widow 
of the deceased) that At Wah is not 
entitled to inherit. It ia urged that 
according to Cbinesa Customary Law the 
agnates can object to the adoption of a 
person who is not an agnate, that the 
minor At Wah is not an agnate, and that 
Tam Yit Phang, a parental uncle of the 
deceased, objects to At Wah’s adoption. 

The evidence leaves no room for doubt 
that At Wah was adopted when be was a 
small child by the deceased Tan Poke 
bbaing and was treated by him as his 
son up to the time of Tan Poke Shaing’s 
death. Kin Twe, who claims to be Tan 
Poke bhaing’s widow and who certainly 
lived with the deceased for several years 
at Ma-nbin, brought the child At Wah, 
then about a year old, from Singapore at 
Tan Poke Sbaing’s request. Tan Poke 
Sbaing had no natural children and 

vibhed to adopt a child. Tan Poke 

Shaing brought up the child and put him 
to school as his son. Kin Twe produces a 
document which purports to be a record of 
^e transaction by which she acquired At 
Wah from his natural parents at Singapore. 
In this document Tan Poke Shaing is 

fellow clansman of the 

child 8 father, who had the same surname 
or olan-iiame. Tan. The Distriot Court 
considered the document to be of doubtful 
Mthentioity and declined to rely on it. 
Km Twe states on oath that At Wah’s father, 

29 


though not related to Tan Poke Sbaing, 
belonged to the same clan. 

According to the summary of Chinese 
custom given in Parker’s Comparative 
Chinese Family Law an adopted stranger 
is liable to exclusion by the agnates of bis 
deceased adoptive father, and any person 
who is not an * agnate” would be regarded 
as a stranger (1). Jarnigan in '*China in 
Law and Commerce” (2), however, states 
the rales somewhat differently. According 
to this writer children ont of families who 
bear the same family name may ha adopt- 
ed. It appears by no means certain that 
if the person adopted belongs to the same 
clan he is liable to exclusion by the 
paternal relatives of the deceased. A 
person belonging to the same clan as the 
deceased and with the same surname may 
be regarded as an agnate, though he may 
not be what Parker refers to as a "pure” 
agnate. 

We have evidence in this case that At 
Wah is of the same clan as Tan Poke 
Shaing and that the boy’s father had the 
same surname. It is not strong evidence, 
but I think it is sufficient to show prima 
facte that At Wah fell within the some- 
what elastic class of "agnates” of Tan 
Poke Sbaing. I would, therefore, bold that so 
far as the question of Letters of Administra- 
tion is concerned, the objection of Tan 
Poke Shaing’s paternal unole should not 
prevail and that Letters may be granted, as 
proposed by the Distriot Court, to Kin 
Twe for the minor At Wah’s use and benefit. 

The costs of this appeal should be borne by 
the appellant. Avooate’s fee — 5 gold inohurs, 

Ormond, J. — I concur. 

Appeal dismissed, 

(1) Fai'koi', pages 23 and 25. 

(2) Jernigan, page 125. 


PATNA HIGH COURT. 

Second Civil Appeal No. 376 of 1918, 

May 23. 1919. 

Present : — Mr. Justice Das and 
Mr. Justice Adami. 

ISWAR DAS MARWAIU and vraEKs— 
Plain riKfj — AppELLASTsi 
versus 

RAGHUNANDAN MAHTON and others 
— Defendants — Rb-ipondents. 

Civil Vrov-Anre C'jdc f.LcI V oj lOObJ, 0. II, r. 3— 
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ISWAR DAS MARWARI t). RAGHUNAWDAN MAHTON. 

Afjsjotnder o/ causes o/ nation and parties— Multifa- 

riousness, test of. . 

The question of multifanousness can «nly wo 
decided on an allegatiou made in the plaint. 1 ho 
roal test in determining whether a suit is bad for 
multifarioiisness or not is to see whether there is 
a common question to be tried between the parties 
on the facts disclosed in the plaint, [p 610, col. 2.J 
Where a suit was brought for recovery of a sum 
of money on the basis of two roH-as with^ an 
allegation that all the defendants were benefited 
by the loan, although one of the rokkas was executed 
by two and the other by one only of the several 

Held, that the suit was not bad for muUifanous- 

ness. [p. 611, col. 1.] T^• i i 

Appeal from a deoieico of the JJiatnot 

Jedge, Santal Parganaa 

Mesara. Naresh OhanJra Sinka and Benarst 
Prasad Jhnnihunwala, tor the Appellante. 

Meaare. 0. C. Paul and Oajendra Prasad 
Das, for the Respondentp. 

JUDGMENT. 

Das, J.— This appeal oomea before us from 
the judgment of the District Judge of 
Santal Parganas. The substantial question 
which we have to determine in this appeal 
is whether the plaint filed in the suit out 
of which this appeal arises ia bad for 

muUifariousnesH. 

Now the suit was brought upon two 
Rokkas. The plaintiffs allege, first, that all 
the defendants are members of a joint 
Mitakshara Hindu family, secondly, that on 
the 3rd of Jeth 1321 F.. the defendants 
Nos. 1 and 6 for the necessary expenses 
of the family took a loan of Rs. 200 

from the plaintiffs, and thirdly, that on the 
2l8t of Sawan 1321. they, meaning by that 
word, as wo think, the defendaotP, the 
members of the joint family, took another 
loan of Rg. 726 from the plaintiffs on 
another Rokka. On these allegations the 
plaintiffs asked for a decree against all 
the defendants. 

The Court of first instance found that 
the money borrowed on the first Hokka 
was undoubtedly for the benefit of the 
whole of the joint family but it also found 
that the second Rokka was executed only by 
Raghunandan and that it was not shown 
that the money covered by that 
Rokka was for the benefit of the joint family. 
In that view, the Court of first ipstanoe, after 
having recorded the evidence in the case, 
dismissed the plaintiffs' suit on the ground 
of multifariousneas. 


[ 1 * 91 ^ 


The plaintiffs appealed, and the lower 
Appellate Court did not consider whether 
the money borrowed on the second Rokka 
was for the benefit of the joint family 
or not but, without considering that point, 
it came to the oonclnsion that the plaint- 
iffs’ suit was clearly bad for multifanoua- 
ness and in that view dismissed the plaint- 
iffs’ appeal. 

In our opinion the judgment of the 
lower Appellate Court is wrong and can- 
not stand. The rule as to multifarioasnesfl 
will ba found in Order H, rule 3. That 
rale provides that any plaintiffs having 
causes of action in which they are jointly 
interested against the same defendants, or the 
same defendants jointly, may unite such causes 
of action in the same suit. Now in this 
case the plaintiffs do allege in their plaint 
that they have a cause of ao’ion against 
the defendants jointly. Their case may be 
true or it may be false, bat at any ra e, 
80 far as the allegations are ooDoerned, 
they nndoabtedly make a case that they 
have got a cause of action against all the 
defendants jointly. No donbt the Court of 
first instance after a complete investigation 
has come to the ooncloeion that the 
ants other than Raghunandan are not liable 
on the second Rokka. but in our opinion 
that finding does not dispose of^ the qaes* 
tion whether the plaint itself is bad or 
multifariousness. The question was debated 
in the case of Ramandra Nath Rau V» 
Brojendra Nath Dass (1). That was 
a case against various defendants, an 
Chitty, J., held that the suit was clearly 
bad for multifariousness and gave t e 
plaintiff a fortnight’s time to elect how 
be would proceed with the suit and whio 
of the defendants be would retain upon 
the record. The plaintiff declined to elect 
and preferred an appeal from the judgmen 
of Chitty, J. That appeal was heard by 
Woodroffa and Mookerjee, JJ., and tHeyoame 
to the ooDolosion that the question of t e 
maltifariousness could only be decide 
on the allegation made in the plain . 
They point out that the real test in deter- 
mining whether a suit is bad for multi- 
farionsness or not, is to see whether there 
is a common question to be tried 
the parties. Now if it ia the plainti s 

(1) 41 lad Caa. 9A4i 27 C. L- J. 158| 31 0. W.N. 

794^43 C. Ul. 
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0 ft 86 thftt all the defondaots are equally 
liable oo the Rokka, then it eeeme to ue 
that there undoubtedly is a oommon qnestion 
to be tried between the parties. If he 
believed in his ease and if he institated 
two enits on the two Rokkas, the defendants 
would be the same in eaoh suit beoanse 
his case nndonbtedly is that they are all 
liable on the Rokkas. Mookerjee, J., says 
at pa?e 172* that "As regards the second 
test, it is olear that if different saits 
were institated, at least one oommon 
question of faot will arise, namely, the 
exact nature of the act imputed to Bro- 
jendra Nath Das which would have to be 
investigated preaumabV on the same evi< 
denoe separately adduced in the several 
suits”, and then he points out that one of 
the principal tests is to see whether, if 
different suits were brought by the plaint- 
iff on the different oausei of acfioo, all 
the defendants would, on the allegations 
of the plaintiff, have to be joined as de* 
fendants in eaoh suit. If they have to be 
joined as defendants in each suit on the 
allegations of the plaintiff, then clearly no 
question of misjoinder of causes of action 
can arise. He says that such a question 
can only arise on the allegations made 
in the plaint. In my opinion the decision 
of Woo Ipjff 3 , and Mookerjee, J., is 

clearly right on principle and we respect- 
fully follow that decision. If the test pro- 
posed by the learned Judges is applied here, 
clearly there is a common question to be 
tried between all the defendants and, 
if the plaintiffs were driven to bring 
two different suits on the two Rokkas 
then, on their own allegations, they would 
still have to implead as defendants the same 
persons in eaoh suit. We are of opinion that 
the plaint filed in this case is not bad for 
mnltifariousnesa. We would, therefore, allow 
this appeal and remand the case to the 
lower Appellate Oourt with a direction that 
that Court ebonld remand it to the Court of 
first instance for disposal according to law. 

The appellants are entitled to the costs 
of this appeal and of the appeal to the 
lower Appellate Court. The costa incurred 
in the Court of first instance will abide the 
result and will be disposed of by that Court. 

Aoaui, J, — I agree. 

Appeal accepted. 


LAHORE HIGH OOURT. 

Fir>t Civil Appkal No. 2114 op 1915. 

April 28, 1919. 

Preeentx^^T. Justice Sbadi Lai and 
Mr. Justice Martineau. 

NIZAM AL-HAQ akd otjer?-— Plainpipps 

— APPBLL4NTS 
versus 

MUKAMMAD ISHAK AMD others— 
Dspsndants — Rb iPOHDBMTS. 

Civil Frocedti,re Code (Act V of J908), s. 92-^Suit 
relating to public truft -- Sanction — Court, whether can 
grant relief not included in sanction. 

A suit brought under aeciion 92 of the Giril Pro- 
cedure Cole must be limited to matters included in 
the sanction and it is not competent to the Court to 
enlarge the scope of the suit and to grant reliefs other 
than those included in the terms of the sanction, 
[p. 612, col. I.] 

Prc»i Singh v. Labk Singh, 69 P. R. 1901, followed. 

First appeal from the dec''ee of the 
District Judge, Delhi, dated the 3rd May 
1915, decreeing plaintiffs’ claim. 

Lala Mott Sagir, R. S , for the Appsllants. 

Mr. U. 0. Halli for the Hon’ble Mr. 
Fathi-Hussian, for the Respondents. 

JUDGMEN r. — This was an action brought 
by three persons interested in the mainten- 
ance of a graveyard of the Punjabi Muham- 
madans situate in Shidipur, a snburb 
of Delhi. The reliefs for which the plaint- 
iffs prayed were the removal of the 
trustee, Muhammad Ishaq, the appointment 
of one or more new trustees, the vesting 
of the property in the new trustee or 
trustees, the settling of a scheme, and the 
rendition of aooonnts by the present trustee. 
The action was directed mainly against 
Muhammad Ishaq, who was according to 
the plaintiffs managing the trust property, 
and had been guilty of breach of the 
trust. 

The case was clearly one coming within 
the purview of section 92, Civil Procedure 
Code ; and the allegations made by the 
plaintiffs in their application for obtaining 
the consent in writing of the Collector 
and other oircnmstaiioos of the case make 
it absolutely clear that the trust is one of 
a public nature ; and indeed, no suggestion 
was ever made in the trial Court that it 
was a private trust. The Collector, while 
granting sanction for the bringing of a 
suit for the other reliefs claimed by the 
plaintiffs, declined to give his consent to 
a suit for an account. Now, there can be 
no doubt, and indeed it ip admitted by 
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Mr. Moti Sagar for fcbo plaintiffs, that the 
enit must be limited to matters included 
in the aanotion, and that it is not com- 
petent to the Court to enlarge the soope 
of the suit and to grant reliefs other than 
those included in the terms of the eano- 
tion, tide, inter alia, Prem Singh v. Labh 
Singh (i). The District Judge has, there- 
fore, rightly dismissed that portion of the 
suit whioh related to the rendition of 
aoooante. 

Coming now to the reliefs covered by 
the sanction, we find that the learned Judge 
after disposing of the preliminary issues 
on the 13th January 1915 adjourned the 
case *'for framing of other issues.” On 
the 10th ■February 1915 Muhammad Ishaq 
with two other defendants, however, made 
an application stating that they were not 
in possession of the graveyard and that 
one Muhammad Shafi was in possession 
thereof^ and they accordingly prayed that 
as against them the suit be dismissed in 
toto. The learned Judge, instead of fram- 
ing issues on the pleadings of the parties, 
and recording such evidence as they wanted 
to produce, held that as the defendants 
had withdrawn from the management and 
disclaimed personal interest in the matter, 
**tbe only step now remaining is to call 
a meeting of the Punjabi Muhammadan 
community and ascertain the wishes of the 
members as a whole as to a scheme of 
management for the future and the appoint- 
ment of trustees, if necessary ” Accordingly 
after ascerlaining the wishes of the 
Punjabi Muhammadans he appointed a 
committee of three trustees including 
Muhammad Ishaq; and directed that one of 
them should retire annually, and that a 
successor should be appointed at a meeting 
to be convened for the purpose. 

Now, Mr. Moti Sagar for the plaintiffs 
contends that Muhammad Ishaq retired 
only temporarily from the management of 
the trust in order to stitle an inquiry into 
the allegation that he had been guilty of 
mismanagement and was unfit to be a 
trustee; and that he really intended to come 
back again as soon as be had succeeded 
in successfully shutting out all inquiry into 
his management of the trust properly. 
The learned Vakil consequently contends 

U) &9 P. H. 1901. 


that the District Judge has erroneously 
deprived his clients of an opportunity of 
satisfying the Court that Muhammad Ishaq 
was wholly unfit to discharge the duties 
of a trustee. After bearing arguments on 
both sides we are of opinion that the 
plaintiffs* complaint is fully justified, and 
that the District Judge should have framed 
issues arising in the ease and allowed the 
parties to produce their evidence. It seems 
to us that the so called retirement of 
Muhammad Ishaq was a mere device in 
order to evade an inquiry into his con- 
dnot as a trustee, as is clear from the fact 
that he got himself elected as a trustee 
again, and that hie Couneol, when questioned 
by us, was not prepared to say that his 
client would not hereafter seek election as 
a trustee. The District Judge should not 
have accepted the seemingly plausible 
excuse put forward by Muhammad Ishaq 
to put an end to the investigation demanded 
by the plaintiffs. 

It is clear that there has been no pro- 
per trial of the case; and we must, there- 
fore, accept the appeal and setting aside 
the decree of the lower Court remit the 
case foi re-decision with reference to the 
foregoing remarks. 

The Court-fee on the memorandnm of 
appeal shall be refunded, and other costs 
shall abide the event. 

Appeal accepted. 


BOMBAY HIGH COURT. 

Fiest Civil Appeal No. 157 of 1917. 

December 20, 1918. 

Present ; — Sir Basil Scott, Kt,, Chief 
Justice, and Mr. Jnstioe Shah. 

HANMANT KASHINATH JOSHI 
AMD amotbeb — Appellants 

versus 

GANESH ANNAJI PUJARI— 

Rbspomdent. 

Hindu Laiv — Debt contracted hi/ father — Creditor, 
remedies of, whether ajfected ty death of father— Pious 
dntij of sons, extent of — Jjnmorai or illegal debt — Barden 
cf proof — Trustee failir^f to account for trust funds'^ 
Liabilitg, whether immoral. 

Under the Hindu Law a creditor's remedies agoinsb 
ancestral property arc as oxtonsivo while the judg- 
juent-debtor is aliro as after his death, [p, 616i col. 
1,- p. bis, col. 2.] 
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^ The pious obligatiop past upon sons and grand- 
sons bj the Hindu Law to pay- their father’s debts 
admits of an exception "whore the debt was con- 
tracted (or an illegal or an immoral purpose, [p. 617, 
ool. 1; p.618, col. 1.3 

A. Hindu father, acting as trustee under a Will, 
failed to account for some of the trust property, and 
a decree was obtained against him for the value of 
the property he had failed to account for: 

Held, that the debt was neither illegal nor 
immoral and that the onus of proving that any 
criminality attached to the debt was upon the sons, 
[p. 614, bol. 1; p 616, col, 2.] 

Appeal from the deoision of the First 
Glass Sabordinate Judge, Satara, ia 
MisoellaneonB AppUoation No. 51 of 1916. 

Mr. J. R. Qharpure, for the Appellants. 

Mr. Jayahar (with him Mr, V. V. 
Bhadkamkar)^ for the Hespondents. 

JUDGMENT. 

Scott, C. J. — The exeoation proceedings 
in which this appeal has been preferred 
were instituted by decree-holders under a 
decree passed in the Court of the Nyayadhish 
of the Sangli State for Rs. 14,403-2-1 
against Kashinath Ramohandra Joshi, the 
father of the appellants. The decree falls 
within the class of decrees mentioned in 
section 44 of the Civil Prooednre Code as 
capable of execution in British India as 
if passed by a Court of British India. 

Tbe appellants applied in the Court of 
the First Class Subordinate Judge of Satara 
for tbe raising of an attachment which 
bad been levied under tbe Sangli decree 
upon their ancestral family property situate 
in tbe jurisdiction of tbe Satara Court, 
on tbe ground that tbe money debt in the 
decree agaiost their father was tainted 
with illegality and immorality and, there- 
fore, the sons’ shares were not liable in 
execution. 

The learned Judge held that the appel- 
lants’ father had bsen guilty of a breach 
of civil duty as troslee but that there 
was no evidence that the monies for which 
the liability was imposed by the decree 
were due on account of immorality under 
the decisions in Venugopal Naidu v. i?nma- 
nadhan Ohetty (1), Gk'ikouri Mahton v, 
Qanya Froshad (2) and Durbar Kkachar 
V. Khackar Hareur (3). The application was on 
this ground rejected. 

(1) 14 Tnd. Cas. 705; 37 M. 45S; 23 M. L. J. 61; U 
M.L. T. 4i7. 

(2) 12 Ind. Gas. 609; ?9 C. 862; 16 C. W. N. .*>19; 15 
C. L. J. 228. 

(3) 32 B. 34S; 10 Bom. L. R. 297. 


The 6 rst serious question in this appeal 
is whether tbe decretal debt is Avyavaha- 
rika. Tbe debt is clearly not within tbe 
categories mentioned in Manu, VIII, 159, 
or Yajnavalkya, II, 47, being neither con- 
tracted for dissipation nor for a 600 , tax 
or doty, but it is not so certain that it 
may not fall within the text of XTaanas 
(See Mandlik’s Mayukha, page 113) as 
Avyavabarika. Acoordingto the best authori- 
ties oited by Mookerjee, J., in Gkakouri Mahton 
V. Oanga Proshad (2), Vyavaharika may mean 
'sanctioned by law or custom”. Durbar Khachar 
V. Khachar Haraur (3), 'customary 
or usual’ (Bohtlingk-Roib, Wilson, 
Monier Williams) proper’ (Mandlik), not 
repugnant to good morals’ (Colebrooke). 
Mookerjee, J. sums up tbe result of the text^, 
page 869*: "if the provisions of all these 
texts are summarised, tbe result appears 
to be that tbe debts which a son is not 
under any obligation to pay may be grouped 
as follows: (t) debts due for spirituous liquor, 
(u) debts due for lust, Uii) debts due for 
gambling, (tu) unpaid fines, M unpaid 
tolls, (t ‘0 useless gifts or promises without 
consideration or made under the inflaence 
of lust or wrath, (tft) suretyship debts, 
(vm) commercial debts, aud {ix) debts that 
are not Vyavaharika, i, e., debts that are 
not lawful, nsnal, or customary, or, if we 
accept tbe version of Colebrooke, debts for 
a cause repugnant to good morals. This 
list, it must be conceded, is comprehensive; 
and as the terms used are not accurately 
defined, there is considerable room for 
divergence of opinion as is indicated by 
tbe extracts from tbe commentaries, quoted 
by Jagannatb in bis Digest. This diver- 
gence is faithfully refieoted in the judicial 
decisions to which reference was made in 
tbe course of argument, and which 1 shall 
now proceed to examine.” Mookerjee, J. cites 
seven reported cases as to tbe pious obligation 
of the son to discharge tbe debt of bis 
father when such debt consists of money 
misappropriated by the latter: Mahabir 
Prasad v. Basico Singh (4), Paremm Dtas 
V. Bhattu Maht'in (5), Me Dowell v. Ragava 

Ohetty (d), Satas-iuyan v. Ponnus uni (7), 

(4) 6 A 2JJ.; A. W. S. 47; 3 XulI. Dec. 

(n*. s.) 8^2. 

1 Mi.'l D'’C. (.V. s.) 1117. 

(()) 27 

(7i IG n. '.I - M h. J- 1; 5 Itul. Dec (n. ) 776. 
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Kanemar Venkappayya v. KnsJtnachanya (8), 
Ourunatham Chetiy v. Tiaghavalu Ohetty (9), 
Tirumalaiyappa Mudeltar v. Veerahudra (10), 
and oonoindes that the son is only im> 
mane from liability if the money has been 
taken by the father and misappropriated 
under oiroomstanoes wbiob rendered the 
taking itself a oriminal ofFenoe. To the 
oases referred to above may be added 
Venugopal Naidu v. Bamanadhan Ghefty 
(1), where the Court dealing with a ease 
of misapplioatioD of funds of a Devastba* 
uam for an improper litigation aooepted 
the Qonolnsion of Mookerjee, J , as to the 
meaning of Avyavaharika and observed 
that: 

*'The third defendant clearly owed a 
legally valid debt to the Devastbanam even 
if be bad really misappropriated the moneys 
which be had taken from the Devastbanam 
funds (instead of having merely sanctioned 
tbeir expenditure hona Hde on inappropriate 
objects) and bis descendants are bound to 
repay that debt according to the decision 
in Natasayyan v. Ponnusami (7) where it 
is observed, upon any intelligible principle 
of morality^ a debt due by the father by 
reason of his having retained for himself 
money which he was bound to pay to 
another would be a debt of the most 
sacred obligation and for the non-diEcharge 
of which, punishment in a future state 
might be expected to be ir dieted, if in 
any. 

There is thus ample authority for the 
conclusion of the learned Judge in the 
lower Court. There was no proof that the 
money not accounted for, for which the 
appellants’ father was found liable, was 
criminally misappropriated and in these 
oiroomstanoes the liability of the sons would 
be the same as their liability for their 
father’s debt in respect of any other sums 
had and received by him for the use of 
another. 

On this appeal another point was raised 
which was not taken in the lower Court, 
namely, that the sons or their shares could 
not be made liable during the lifetime 
of their father. It was based upon oer. 


tain dicta in a recent judgment deliyered 
by Lord Shaw in the Privy Gonuoil in 
Sahu Bam Ghandra v. Bhup Singh (U). 
In that case the suit was on a mortgage 
executed by the father alone not (or 
any antecedent debt. The creditor had 
sued and obtained a decree against the 
father. The sons brought the suit. The 
dicta are as follows: — 

'While the father, however, remains 
in life, the attempt to affect the sons' 
and grandsons' shares in the property in 
respect merely of their pious obligation 
to pay off their father’s deb^s, and not 
in respect of the debt having been truly 
incurred for the interest of the eetafe 
itself, which they with their father jointly 
own, must fail; and the simplest of all 
reasons may be assigned for this, namely, 
that before the father's death he may 
pay off the debt, or after his death there 
may be ample personal estate belonging 
to the father himself out of which the 
debt may be discharged. In short, res- 
ponsibility to meet the father's debts is 
one thing and the validity of a mortgage 
over tie joint estate is quite another 
thing. Accordingly the case founded 
merely upon pious obligation, and so 
strenuously argued before (be Board, 
fails in the present instance by reason 
of the fact that Bhup Singb, who con- 
tracted the debt, is still alive, and that 
there are concurrent findings by both of 
the Courts below to (he effect that the 
plaintiffs have failed to prove that the 
debt of Rs, 200, for which the mortgege 
was granted, was incurred for any legal 
necessity nr benefit to the estate." 

This refers to the effect of a mortgage 
as collateral security for a contemporaneous 
debt, not to (be personal covenant of 
the father which in execution proceedings 
on a decree in a suit within six years 
of the covenant might result in sale 
of the sons' interests in satisfaction during 
the father's lifetime. This is clear from 
the later passage: 

The importance of the case being free 
from oomplioatioiis is this: that except under 


( 8 ) 31 M. I 6 I 5 17 M. L. J. 613; 3 M. L. T. 353* 
2M. L.T.629. 

31 M. 472. 

(10) 4 lud. Cos. 1090; 19 U. 1^. J, 7.59. 


(U) 39 Tnd. Cob. 280; 19 Bom. L. B. 499 at p. 606; 
21 C. W. N. 698; 1 P. L, W. 667; 16 A. L- J. 487; 26 0. 
L. J. I: 33 M. h .T. 14; (1917) M. W. N. 439; 22 M. h. 
7'. 2 r L. W. 2).**; 30 A 437; 44 A- 126 at p. 131 
\v ■ C.). 
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the mortgage all other remedies have long 
ago disappeared, and the appellants rear it 
np and claim under it now, there being no 
right in them to invoke the doctrine of the 
pious obligation to discharge the debt incur- 
red by Bhup Singh, because that debt as 
such cannot bo successfully sued for. Ac- 
cordingly, unless the mortgage validly affects 
the joint family estate, the appellants must 
fail. In the view taken by the Board the 
mortgage was not granted in respect of an 

antecedent debt, and was invalid.** 

A8r6i&&rked by Kamftraswami Sastriyari J f 
in Vinjanampati feda Venhanna w. Sreenivasa 
Veelcshaiulu (12). the passage “indicates that 
their Lordships had in view the oases where 
a suit on the debt evidenced by a mortgage 
not illegal or immoral would lie against 
the sons even though the mortgage was 
not for an antecedent debt: [Surja Prasad v. 
Oolab Ofcand (13) and other oases.] If there 
was no pious obligation at all during the 
fath6r*8 lifetime and the father was in the 
position of any other oo parosner, it is 
difficult to see how any suit would he 
against the sons except for debts incurred 
for necessary family purposes and it wouid 
be perfectly immaterial to the sons whe- 
ther the debt is birred or not ** 

The judgment thu», so far from throwing 
doubt on the well established remedies of 
the creditor in execution, impliedly recog- 
nises them. 

We have the highest authority for tbs 
proposition that creditors’ remedies against 
ancestral property are as extensive while 
the judgment-debtor is alive as after bis 
death. The two anpeals of Qirdknree Loll 
V. Kanioo hall and Maddan Thahoor v. ICantoo 
hall fl4) arose out of a suit in which two 
grandsons of Knnhya Lai deceased sued 
their respecti-e fathers various alienees 

of the ancestral property to obtain posses- 
sion of the lands as having bsen sold to 
pay debts of the fathers incurred through 
extravagance and immorality, Girdhareelal 
took under a sale-deed executed by the 
two fathers to raise money to discharge 
antecedent debts. Maddun Thakior had 
purchased at a sale under an execution of 


a decree against the two fathers. The 
. sons failed to prove that the debts of the 
fathers had been incurred for immoral 
purposes ; the Privy Council, therefore, held 
that neither kaIo could be ^^set aside. It 
was there laid down that ‘ ancestral pro- 
perty which descends to a father under the 
Mitakshara Law is not exempted from 
liability to pay his debts bsoause a son is 
born to him. It would be a pious duty on 
the part of the son to pay his father*s 
debts, and it being the pious duty of the 
son to pay his father’s debts, the ancestral 
property, in which the son as the son of 
his father acquires an interest by birth, 
is liable to the father’s debts. The rule 
ia, as stated by Lord Justice Knight 
Bruce:— ‘The freedom of the son from 
the obligation to discharge the father’s 
debt has respect to the nature of the 
debt and not to the nature of the estate, 
whether ancestral or acquired by the creator 
of the debt. ” 

In 8ripat Singh v. Prodyot Kumar Tagore 
(15) the father against whom the decree was 

obtained was still alive at the date of the 
execution proceedings. Yet the Privy Council 
down without qualification that: By that 
(Mistakshara) Law a jadgmont against the 
father of the family cannot be executed 
against the whole of the joint family pro- 
perty, if the debt in respect of which the 
jodgment has been obtained was a debt 
incurred for illegal or immoral purooses. In 
every other event it is open to the execu- 
tion creditor to sell the whole of the estate 
in satisfaction of the judgment obtained 
against the father alone.” 

The remedies of the decree-holder against 
ancestral property of a Mitakshara judg- 
ment-debtor with sons are fully recognised 
by the Legislature in the new Civil Proce- 
dure Code which not only, as in the previ- 
ous Code, includes property over which the 
judgment debtor has a disposing power 
which he may exercise for his own benefit 
as liable to attachment and sale, but further 
provides (section 53) that ancestral property 
in the hands of the sons shall be deemed to 
be property of tlie deooasod whicli has come 


(12) 43 Ind. Cas. 2'Z^i 41 M. I3li; 22 M. L. T. 334; 
33 M. I.. J.619; 6 L. W. 6*9; (1918) M. W. N. 65. 

(13) 2r 0.762; 14 Ind. Dec s.) 499. 

(U) I I. A. 321; 22 W. R. 66; 14 B. L. R. 187 

(P. 0.)} 3 Sar. ?. C. J. 380. 


(15) 30 T't'l i'- - --M 
T. 222; 32 M. L •). 13 
\V. N'. lO.^; 21 C N. 
521; It \ A- 1 


10 Boin.L. K. 290: 21 'SI. L. 
l.-> A. t. J. 147; (1017) M. 
■llli 2") C. L. J. 220; 4t 
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to the bands of tbe sobs. The Code does 
not limit the liability of the aocestral estate 
to eases of ooBolnded sales. 

We dismiss the appeal with oosts. 

Shab, J. — It is oonteoded in support of 
the appeal, jirUt that the sons are not liable 
for tbe deoretal debt of their father aooord- 
ipg to Hindu Law, and, secondly^ that the 
liability of the SODS does not arise during 
the lifetime of the father and that their 
shares in the property cannot be proceeded 
against so long as tbe father is alive. 

It is common ground that the property 
attached is ancestral, and there is no sug* 
geslion that the sons are liable on the ground 
of any benefit to the estate or to the family. 

As regards the first point, tbe decree 
and the judgment show that the defendant 
No. 1 acted as a trustee for the plaintiff 
under the Will of one Gopalbhatta. He 
admittedly received the property and sub- 
sequently failed to restore it to the benefi- 
ciaries, The plaintiffs sued to recover tbe 
property, which the trustee had failed to 
account for. The defence was that he had 
restored the trust property and had duly 
accounted for it. It was found that the 
defendant had not returned the ornaments 
which he had received and that be had 
otherwise failed to account for certain 
other property. In the result a decree was 
passed against him for Rs. 14,403-2.1 by 
the Sangli Court. Tbe breach of trust had 
taken place in Kolhapur, the suit was filed 
in the Sangli Court and tbe decree is 
under ereoutioo in British India. It is 
not suggested that there was any criminal 
proceeding taken against the trustee at any 
of these places and there ie nothing in 
the circumstances of the case to show that 
there was any act or omission on his 
part which would amount to a criminal 
breach of trust under tbe Indian Penal 
Code. A false plea of the restoration of 
property and proper acoounting ie not 
sufficient to make the retention of the 
property as a trustee criminal. He through- 
out admitted his position as a trustee 
and the receipt of the property. The taking 
of the property was perfectly lawful and 
proper. Under tbe oiroumetanoes tbe decre- 
tal debt must be treated in my opinion as 
the debt incurred by him in consequence 
of his having lawfully and properly received 
the property as a trustee and having 


failed afterwards to account for it. Tbe 
■ onus of proving that there was any, 
criminal breach of trust on the part of the 
father would be on the sons, who seek to 
establish that the debt is tainted with 
illegality or immorality. I do nob think 
it can be inferred from the judgment, and 
certainly it cannot be assumed, that there 
was any criminality attaching to the debt. 
Tihe ratio decidendi in Natasayyanv, Ponnnsami 
(7), Kanemar VenJcappayyi v. Krishnachariya 
(B), Ourunatham Ohetty v. Baghavalu Ohetty (9) 
and VenuQopal Naidu v. Bamanadhan Ohetty 
(1) would apply to such a debt, and not the 
ra^to decidendi in Makahir Prasad v. Basdeo 


Singh (4), Pareman Doss v. Bhattu Mahton 
(5), Me Dowell v. Bagava Ohetty (6). 

It is urged, however, for the appellant, 
that tbe sons are not liable for such a 
debt, first, as it is in tbe nature of a 
fine (dand), secondly, as it is a debt 
incurred out of anger {krodh), and, lastly, 
that it is not Vyavaharika. 

Tbe general liability of the sons and 
grandsons to pay the father’s debt is men* 
tioned in Yajnavalkya’s verse No. 50 and 
yijnanesvara’s commentary thereon: and 
the exceptions thereto are stated in verse 
No. 47 and the commentary thereon (see 
Gharpure’s Translation of the Mitaksbara, 
Yyavahara Adbyaya, pages 76, 77 and 73 and 
74). 

Tbe other Smriti texts bearing on these 
exceptions have been quoted by Mr. 
Jnetice Mookerjee in Ohakouri Mahton v. 
Qanga Proshad (2): and I do not consider it 


necessary to quote them here. 

The word *fine’ (dand) ocours in most 
of the Smriti texts bearing on the exceptions 
to tbe general duty of tbe sons and the grand- 
sons to pay tbe father’s debt. I do not think 
that the debt such as we have in tbe 

present case can possibly be held to be a 
fine. 

The argument that the debt is due to 
anger must also be rejected The texts 
of Brihaspati and Narada (Sacred Books 
of the East, Volume XXXIII, pages 329 and 
45 respectively), the text of Katyayana 
(Culebrooke’s Digest, Volumel, page 212) and 
Apararka’s commentary on Yajnavalkya’s 
verse No, 47 (Anandasrama Series, Volume 
XLVI, Part II, pages 647, 648 in Sanskrit) 
have b“en relied upon in oonnection with this 
argument. It is needless to consider them 
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in dst&il. Tho debfc in the present ease 
is in no sense attributable to anger. 

As to the contention that it is not 
Yyavaharika, the observations of Knight, J., 
in Durbar Khachar v. Khachar Harsur (3) 
as to the meaning of Yyavaharika have 
been relied upon. The meaning of the 
word is disonssed also in Ohakourt Mah- 
ton*8case (2) by Mr. Justice Mookerjeeand in 
Venugopal Naidu^s case (l> by Sadashiv 
Aiyar, J. There has been some difference of 
opinion as to the exact meaning of the 
word Yyavaharika. 

Whatever may be the true meaning 
of the word, the debt such as we have 
in this case cannot be said to be Yyavaharika. 
It is clear that it is quite proper for a 
man to accept a trust; such acceptance cannot 
be treated as being outside Yyavahara. And 
any liability directly arising out of such 
acceptance, and not attributable to any 
act or omission amounting to a oriminal 
breach of trust cannot be held to be 
Avyavabarika. 

In this view of the case it is needless to 
discuss the texts of Usanas and Yyasa on this 
point wherein the expression navpai;a^ari^am 
is used to indicate generally the debts, other 
than fine and toll, not payable by the 
sons and grandsons. I may, however, refer 
to two general considerations, which, in my 
opinion, point to the propriety of interpret- 
ing the word in a restricted and precise 
sense as far as possible. In the first place, 
Yijnanesvara refers to the text of Usaoas 
in his commentary on Yajnavalkya^s verse 
^0* after explaining the meaning of the 
words used by Yajnavalkya indicating the 
exceptions. He refers to it for the purpose 
of establishing the proposition that the 
whole and not only a part of fine or toll 
is payable. He does not cite it for the 
purpose of explaining the meaning of any 
word used by Yajnavalkya nor for in- 
dicating that any exceptions not covered 
by Yajnavalkya’s text and his ex- 
planation thereof is meant by Usanas. 
This would rather show that Yijnanesvara 
at least did not think that anything more 
^an that indicated by him in explaining 
Yajnavalkya’a verse was msant by Usanas; 
otherwise hs would probably have proceeded 
^ explain the msaning of the word 

Yyavahirakam, as is not unusual with 


him when he quotes an important SmritiV 
text. 

Secondly, this exemption from the liability 
of the sons and grandsons to pay the father’s 
debts is an exception to the genera] rule 
stated by Yajnavalkya in verse No. 50, and 
Yajnavalkya’s verse No. 47 has been in 
terms described by Yijnanesvara as laying 
down exceptions to the general .rule. Any 
word of general import used to indicate an 
exception ought to be strictly construed, 
according to the recognised rule of con- 
struction under the Hindu Law. This 
rule of construction has been referred to by 
Chandavarkar, J., in Qangu v. Chandra- 
hkagabai (16) and in West and Buhler’a 

Hindu Law [3rd Edition, page 8S0, foot note 
Ic)]. 

The next point urged is that the share 
of the sons in the ancestral immoveable 
property cannot be attached and sold during 
the lifetime of the father for the satisfac- 
tion of his personal debt not tainted with 
illegality or immorality. In support of this 
argument the observations of their Lord- 
ships of the Privy Council in Sahu Bam 
Chandra v. Bhup Singh (11), particularly 
the observations relating to the obligation 
of the sons and grandsons to pay the 
debts of their father arising after the 
death of the father at page 131* of the 
report, and the observations of Sir John 
Stanley, 0. J.. relating to two propositions 

enunciated in Suraf Btinsi Koer v. Sheo 
Persad Singh (17) quoted with approval 
at pages lai-34* of the report, are relied 
upon on behalf of the appellants. It ia 
urged for the respondents that as a corol- 
lary of the right of the father to alienate 
the sons’ interests in the ancestral estate in 
which the sons would have a vested interest 
under the Mitakshara by birth, to satisfy 
his antecedent debts not tainted with illegality 

or immorality (using the expression generally 

to indicate the exceptions which the Smriti 
writers specify), «o as to make the aliena- 
tion binding udoii the sons, it is recognised 
in several decisions that the creditor’s 
right to bring the ancestral property to 

sale for the realisnti-)!! of a decretal 
(10) 32 B. 275; 10 Boi:i. h. K. 149. 
n)^ C. ) IS (P. O.);-; C. L. R. 2^6j6I A Ss. ^ 
Sav. l\ C.J. S .S.itl,. P. C. .T. 680. 2 Shomo' r It 
24V; 2 lud, i;-c 
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which would be an antecedent debt at the 
date of the Court-sale, is co extensive with 
the father’s power to alienata the ancestral 
immoveable property. It is further urgfd 
that the observations in Sahu Ram Ghandrd'a 
case (11) must be read with reference 
to the facts of the case and cannot be taken to 
have overruled these decisions. 

The India'^ decisions in which the creditor’s 
right is held to be oo-extensive with the 
father’s power to satisfy his antecedent debts 
not tainted with illegality or immorality are 
based upon the earlier decisions of the Privy 
Council in Oirdharee Jjall v. Kantoo hall (14), 
Suraj Bunst Eoerv, Sheo Persad SinQh (17), 
and Nanomi Babuasin v. ModKun Mohun (18). 
These Indian decisions are referred to in 
the recent case of Virtianampati Feda Venkanna 
v. Sreenivasa Beek&hatvJu (12) and I do not 
propose to refer to all of them again. I may 
only mention the decisions of this High 
Court in Jagabhai Lalubkai v. Vijhhukandas 
Jagjuandas (19), Ghtntamanrao Mehendale v. 
Kaehinath (20), Umed Haihising v. Ooman 
Bhaiji (21) and Qoiindv. Sakkaram (22). On 
the facts these decisions would be distinguish* 
able but their ratio decidendi is in favour of 
the view, which the respondent contends for. 

It is significant that the view taken in 
Umed Bathising v. Ooman Bhai i (21) 
as to procedure has received a legislative 
reoognitioo in section 5-1 of the Civil 
Procedure Code of 1208. It is true that 
the section refers to the liability after 
the death of the father and not daring 
his lifetime. 

It is also significant that in Several 
oa^es the OflSoial Assignee, in whom the 
inpolvent debtor’s estate is vested, is 
htldtobe entitled to alienate the property 
on behalf of the creditors exactly as 
the debtor would be entitled to alienate 
the ancestral immoveable property so as 
to affect his son’s interest: and this power 
of the Oflaoial Assignee is recognited quite 
independently of the oiicumstanoe whether 
the father is alive or dead at the time. 
[See Fakirchand Motichand v. Motichand 

(18) 13 I. A. 13C. 21 (P. C.);4 Sar.P. C. J. 682; 
10 Ind.Jur. 161; 6 Tnd. Dec. (n. s.) 510. 

(19) 11 B. 37: 6 Ind. Dec. (N. s.) 24. 

(20) 14 B. 310; 7 Ini Dec. iN. e.) 674. 

(21) 20 B ?85; 10 Ind. Dec. (n.s.) 820. 

(22) 28 H. 383; 6 Bom. L. R. 344. 


Humtekehand (23), Rangayya OheUi V. 
Thanikachalta Mudalt (24) and Nunna 
Brahmayya SetH v. Chidarahoyina FewWffl- 
gwamy (25).] In Rangayya OhettVs case (2^) 
the father was in fact alive. It may be said 
with reference to this class of oases 
that the father can be held to be immersed 
in difficulties” (^vyasanavipluta) on account 
of his insolvency within the meaning of 
Xajnavalkya’s verse No. 50 and that, there- 
fore, the sons and grandsons may he 
liable during the father’a lifetime. That, 
however, is not the ground upon which 

these decisions are based. 

Apart from these decisions, the observa- 
tions in Ba^omPs case (18) show 
that the sons could not set up their 
rights against their father’s alienation 
for an antecedent debt or against his 
creditor’s remedies for their debts if not 
tainted with immorality. The father was 
alive in this case, and their Lordships 
held that the purchaser bought the entirety 
of the estate 'which could lawfully be 
sold to him.’ This shows that the Court 
can sell the larger iniereat if the debt 
is not tainted with illegality or immoralityi 
as the purchaser can acquire it only i* 
it can be properly sold; and ^ it can bo 
properly sold during the lifetime of th® 

father only if the right of the decree-holder 
is held to be co extensive with the father s 
power to deal with it for an antecedent debt 
not tainted with illegality or immorality. 

The recent decision in Sripat J. 

Prodyoi Eumarn Tagore (15) also^^ suppo^s 
view. Their Lordships observe that by 
the 'Mitaksfaara a judgment against the 
father of the family cannot be executed 
against the whole of the joint family 
property, if the debt in respect of which 
the judgment has been obtained was a 
debt inonrred for illegal or immoral po"*' 
poses. In every other event it is open to 
the execution creditor to sell the whole 
of the estate in satisfaction of the judg- 
ment obtained against the father alone^ ■ 
Further, after stating the effect of a eertain 
order, their Lordships observe: that is 
what the order meant, and had it effected 
anything else, the result would have been 

(23) 7 B. 438; 8 Ind. Jiir. 93; 4 Ind. Deo. (k. b.) 
294. 

(24) 19 M. 74; 0 Ind. Deo. (n. s.) 757, 

(26) 26 M. 2)4. 
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that, without any reason at all, the Judge 
would have deprived the execution oreditur 
of the undoubted right that be possessed, 
except upon the happening of one event, 
whioh, in the result, has never arisen, to sell 
the entirety of the estate.’* In this case 
the father was alive. It is true that the 
High Court had found the debt to be 
binding upon the joint family and that 
the sale had in faot taken plaae. Bat I 
do not see how the ra^io decidendit which 
IB apparently independent of these facts, 
can be affected by them. 

Thus there is ample authority for allow* 
iug the creditor to attach and Fell the 
ancestral immoveable property of the debtor 
including the sons’ inteiests during the 
lifetime of the debtor, provided the debt 
IS not tainted with illegality or immora* 
lity : and it is obvious that it is oonveni' 
eut to settle the question whether the 
debt is so tainted or not in execution pro- 
ceedings if the sons iutervene, instead of 
leaving it to be determined by a separate 
suit and of allowing the Court sale to take 
place before it is determined. It is to the 
advantage of all the parties conoerned to 
have it determined, if possible, before the 
property is put up for sale. 

The contention for the appellants based 
ou the observations in Sahu Ram Chandra's 
cose (11) can be allowed only if they are 
read as overroling the decisions above 
referred to. In the 6rst place, the<:e obser- 
vatiors must be taken to have been made 
with reference to the facts of the case ard the 
main point that was order consideration. The 
main point in the case related to the 
antecedency of the mortgage deb^ the debt 
not having been incurred prior to or inde- 
pendently of the mortgage. Undoubtedly 
that point is decided and the coi Hiet 

on that point is fettled. Hut 
there was no question in that cafe of the 
remedy of a decree-holder durirg the 
lifetime of the father; and the judgment 
cannot be read as deciding that point in 
the manrer soggested by the appellants, 
beoondly, there is no express reference 
to the pasfage in the Mitakshara which 
® under oeitain oiroumstanoes 

“ay arise during the lifetime 

♦ iv “ there any reference 

to the decisions bearing on the question of 

m ereditor’s remedies during the lifetime of 


the debtor. It would not be reasonable 
to treat these decisions or rather their 
ratio decidendi as overruled or dissented 
from by their Lordships in the absence of 
any express reference to the point. Lastly, 
I do not see how such a reading of the obser* 
vations in Sahn's case (11) as is suggested 
by the appellants would be consistent with 
the ratio decidendi in NanomVs case (18) 
and Sripat Singh's case (15). 

I am, therefore, of opinion that, in the 
absence of a definite and explicit pronounce* 
ment on the point, this Court is bound, in 
spite of the obssrvations in Sahu's case (ll), 
to follow the Indian decisions and the 
decisions of the Privy Council, to which 
1 have referred, and to hold that the 
decree-holder’s right to proceed against 
(be ancestral immoveable property in 
execution during the debtor’s lifetime is 
oo-extensive with the debtor’s power to 
alienate it under the Mitakshara for the 
satisfaction of his antecedent debts not 
tainted with illegality or immorality. 

This result is justified by the provisions 
of section 60 of the Code of Civil Procedure. 
Under this section the propeity, over which 
the debtor has a disposing power which 
he may exercise for his own benefit, can 
be attached. And the expression is cap- 
able of being read as inolnding the shares 
of the SODS in the ancestral immoveable 
property, which the father under the 
Mitakshara has power to sell for the 
satisfaction of his antecedent debts. It 
may be that the true view according to 
the strict Hindu Law is that which found 
favour with Innes and Muttusami Ayyar 
JJ., against the opinion of the majority of 
the Full Bench in fonnappa Pallai v. 
Pappuvayyangar (26), But since then the 
accepted view has been that the creditor’s 
right is CO extensive with the father's 
power during his lifetime. 

[ fully recognise that the power of the 
father to alienate the ancestral immove- 
able property for an antecedent debt is 
an exception to the general rule of the 
Mitaki-liara that the father cannot alienate 
the f.neeFtral iinfiioveabJe property vested 
in Ihe .^oi.s anJ jnaudsons so as to bind 
their inteofstS: aud that tbo exception 
should iii«t Ilf extHiided and should be 
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oftrofuHy guardod. It may bo that in 
thus giving effect to the creditor’s re- 
medies the exception may have received 
an extension which is not quite justified 
by the Hindu Law. But just as the 
exception is firmly established, I think this 
extension of the exception must be taken 
to be equally established, at least so far 
as this Court is concerned. It may be 
anomalous that while the sons and grand- 
sons are allowed to establish that the 
debt is tainted with illegality or immorality 
according to Hindu Law, they should not 
be allowed to show that according to that 
law their liability has not arisen at all. 
But it must be taken as a part of the 
anomaly involved in the exception itself. 

1 do not think that the provisions of 
Bombay Act VII of 186*i conflict in any 
way with this view as to the right of 
the deoree*boldei to execute the decree 
against the shares of the sons in the 
ancestral immoveable property during the 
lifetime of the father. 

We are not concerned at this stage 
with the question, whether the decree- 
holder should first proceed only against 
the father’s share in the ancestral immove- 
able estate, and then against the interests 
of the sons, if necessary. The point has 
not been argued, and I express no opinion 
about it. 

I, therefot^, agree that the appeal should 
be dismissed with costs. 

Appeal diimtssed. 
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Second appeal from the decree of the 
District Judge, Gurdaspur, dated thrf 
28th June 1918, reversing that of the. 
Subordinate Judge, 1st Class, Gurdaspur, 
dated the 26th November 1917. ^ 

Bhagat Oovind Das, for the Appellants. ^ 
Lala Moti Sagar, R. S.. for the Respondents 

JUDGMENT.— This is a second appeal 
from the judgment of the District Judge of 
Gurdaspur, dated the 28th June 1918, Fo^ 
the respondents a preliminary objection is 
raised that no second appeal lies 

Mr, Moti Sagar urges that the sole qnes'j 
tions which arise are ones of fact and the 
inference to be drawn from them. The lower 
Appellate Court was not satisfied that the 
plaintiff’s claim had been substantiated f<w 
the reasons stated by him, namely, that U 
was most improbable that large sums would 
have been advanced without any signature, 
of the borrower, that the fact that Bioham* 
bar Das made no attempt to recover tbe^ 
alleged debt oast considerable suspicion on 
tbe whole case, that the explanation advanced 
by defendants’ Counsel (tbou^Eh iuoip* 
able of any definite proof) certainly fitted 
in with the fact and that it was easy for 
the Raceivers to produce false evidence 
the alleged loans. He also urged that the 
Court was entitled to draw inferences from 
the faot of a suit being pending against 
Bishambar Das for accounts. He relied on 
Pharayt ifal v. Ilahi Bakhsh (l), DurgaOkour^ 
dhrani v. Jewahir Singh Ohowdhri (2) and 
Balkishen v. Rai Bihadur (3). Bhagat Govind 
Das for the appellants submitted that aeeooDd 
appeal lies if evidence is Ignored and * 
reliance ie placed on evidence or matter not 
on the record. Ae to the former he urge 
that tbe Receivers sent a demand for payi 
ment to the respondent on the 8th Septemt 
her i9l5 and the respondent sent no reply 
and that the lower Appellate Court haq 
ignored this faot and should have drawn an 
inference adverse to the respondent. / 

Though the notice by the Receivers is 
on the record, Bhagat Govind Das is unable 

(1) 40Ind. Cas. 772; 89 P. R. 1917; lOi P. W. 

« o T, 

(2) 18 0. 23 (P. 0.); 17 I. A. 122; 6 Sar. P. 0. J. 

660; 9 lud. Deo. (r. s. ) 16. ^ 

(3) 37 Ind. Ca3.439| 3 O li, J. 
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to indioate how it has been proved. I must 
hold it anproved. Farther, it has not been 
proved that no reply was sent. Ko Bpeoi6a 
ground of appeal with regard to this point 
is set oat in the grounds of appeal. 

• With regard to the seoond point it is 
urged that delay in demanding repayment 
is not evidenoe of the non-ezistenoe of a 
debt, nor ooald the lower Appellate Gonrt 
legally draw any inference adverse to his 
client from the fact of a sait having been 
institoted against him for aooonnts. Reliance 
is placed on Nahendra Kishore Roy v. 
Srimati Rakima Banu (4), Ram Snbhag 
Ohauhe v. Eesho Frasad Singh (5), Lakhi- 
chand Ohatrabhuj Marwadi v. Lalchand 
Qanpat Patil (6) and Case No. 1564 of 1916 
reported as Sher Singh v. Balxp Singh (7). 

Nahsndrti Kishore Roy v. Srimati Rahima 
Banu (4) is not in point. In that case the 
lower Appellate Court had assumed that 
certain were public doonments and it 

was, therefore, impossible for the High Court 
to say how far the lower Court was influ* 
enced by that idea, 

In Lakhiehand Ohatrabhuj Martoadi v, 
Lalchand Oanpat Patil (6) the lower Court 
had inferred from the mere fact that the 
plaintiff delayed bringing bU suit that he 
must have been receiving interest all that 
time and on that oaloulation it reached the 
coDolasion that the debt bad been fully 
satisfied. The High Court held that the 
inference in question was one not drawn 
from any evidence and the drawing of it 
was an error of law which could be rectified 
in seoond appeal. But in that case no pay- 
ment of interest had been alleged and the 
case was decided solely on the inference. In 
the present case other facts are relied on 
and the inference drawn is not analogous. 

In Ram Subhag Ohauhe v. Kesno Prasad 
bingh (5) the lower Court bad gone so far 
as to hold that, though the oral evidence did 
not break down in any way, it would accept 
no evidence short of documentary evidence 
of adoption coming from the hand of the 
person who bad a right to adopt. This 
ruling does not help the appellant. 

(4) 31 Ind. Cas. 695; 19 C. W, N. 1015. 

(6) 29 lod. Cas. 673. 

(6) 46 Ind. Cas. 655; 42 B. 352; 20 Bom. h. R. 354. 

(7) 42 Tad. Cas. 282; 100 P. L. R. 1917; 89 P. \V. 
Si 19] 7i 


Sher Singh v. Balip Singh (7) is also beside 
the point. In that case the lower Appellate 
Court had not referred to or discussed the 
evidenoe and the judgment consisted of one 
sentence. 

The preliminary objection must snooeed, 
1 dismiss the appeal with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sbcokb Civil Appeal No. 109 of 1918 

May 16, 1919, 

Presewf:— Mr. Lyle, A. J. 0. 

DURGA PRASAD-^Plaintikp— 

Appellant 

versus 

DEBT PRASAD — Defendant 

Respondent. 

Aties^Uon, effect of^Witness, whether affected with 
Icnowledge of conUnts of doctiment— Appeal, seconds 
Question of knowledge of contents of document, whether 
can be raised. 

The attestation of a document does not involre 
the witness in any knowledge of the contents of the 

document nor affect him with notice of its pro. 
Ytsious. [p. 622, col. 2.] ^ 

The question whether the attestation of a docu. 
ment implies assent to the terms of the document 
18 a question of fact and must be determined with 
reference to the circumstances of each case, and 
the High Court cannot entertain such a questioii in 
second appeal, [p. 622, col. 2.J ‘ 

Appeal against the order of the Sub- 
ordinate Judge, Unao, dated the 17th 
December 1917, upholding that of the 
Munsif, Unao, dated the 15th March 1917. 

Mr. A. P. Sen, for the Appellant. 

Baba Bisheshwar Nath Srivasiava', for th« 
Respondent. ® 

JUDGMENT. — One Musammat Muna 

executed a sale- deed of certain property in 
favour of the plaintiff on the 6th March 
1916. In the sale-deed it is recited that 
if for any reason the purchaser loses 
possession of the property owing to claims 
made by any heirs of the vendor, then 
the purchaser will he entitled to recover 
the purchase price and any profits 
which he m^y be oorapeiled to nav from 
Debi Pras-ad. his surety, and from his pro- 
perty hypothecated as surety. The plaintiff 
came into Court alieging that the defendant 
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Debi Prasad executed a surety bond in 
bis favour in pursuance of the agreement 
mentioned in the sale-deed, but that surety 
bond was not registered and that Dabi 
Prasad thereupon executed a second snrety 
bond. The plaintiS brought his suit for 
epecifio performance of the oontraot of 
surety. 

The Court of first iostanoe held tkat 
though the first surety bond had been 
executed, the story of the execution of the 
second surety bond was false. It has further 
held that the first surety bond was in 
possession of the plaintiff and there was 
nothing whatsoever to prevent him from 
presenting it for registration and having 
it registered under the provisions of the 
Registration Act, that the plaintiff could 
have compelled the defendant Debi Ptasad 
to have the deed registered and relying 
on the ruling in Venkatasami v. Rristayya 
(1) has held that the plaintiff's suit was not 
maintainable. 

The lower Appellate Court has found that 
the defendant Debi Prasad never executed 
any surety bond at all, that be was unaware 
of the indemnity clause contained in the sale- 
deed and that it was inserted in the sale deed 
without hie knowledge. 

In second appeal it is argued that there 
was a contract of security and that the 
plaintiff appellant is entitled to specific 
performance. The plaintiff- appellant came 
into Court alleging that two separate 
security bonds were executed and the lower 
Appellate Court has found as a fact that 
these allegations are false. The learned 
Counsel for the appellant, while accepting 
the finding of fact with regard ter the 
alleged security bonds, would fall back 
upon the indemnity clause in the sale deed 
itself and would argue that although he 
has failed to establish the allegations made 
in the plaint, yet he is entitled to n decree 
for specific performance. But the lower 
Appellate Court has also found that the 
indemnity clause contained in the sale- deed 
was inserted in the sale- deed without the 
knowledge of the defendant respondent. It 
is urged that the defendant respondent has 
admitted that the sale was negotiated by 
him and that in view of this admission 

(1) 16 M. 341; 3 M. L. J. 169; 6 lud. Doo. (n. b.) 

943. 


and of the fact that the defendant-rd^pood- 
ent himself attested the sale-deed, thtf 
lower Appellate Court should have held that 
there was a contract of seonrity and should have 
given a decree for specific performance of that 
contract. In the oaseof Nanda DHurBiiioai 
V. Jagat Kishore Acharjya Ckowdhuri (3) 
their Lordships of the Privy Oonrioil havti 
held that attestation of a document does 
not involve the witness in any knowledge 
of the contents of the document, ^ nor 
affect bins, with notice of its provisions* 
and in the case of L'lkhpati v. Bamhodh 
Singh (3) it has also been held that the 
question whether attestation of a doouiaent 
implies a69ent to the terms of the doouiuent 
is a question of fact and must be deter- 
mined with reference to the oiroumstanoeS 
of each case and the High Court oaunot 
entertain such a question in second apj^kl. 
The lower Appellate Court has taken th® 
fact of attestation into consideration and 
has held that the indemnity clause in the 
sale deed was inserted without the knowledge 
of the defendant-respondent. It has also 
held that the contract which it is now 
sought specifically to enforce was never 
entered into by the respondent. This is^ e 
finding of fact which cannot be interfered with 
in second appeal. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed* 

(2) 36 Ini. Cas. 420; 14 A. L. J, 1103; 20 M. h. T. 
335;31M.L.J. 663} (1916)2 M. W. N.336;4L. W. 
45?; 18 Bom. h, R. 868; 24 0. h. J. 487; 1 P. I'- W. 
1; 21 C. W. N. 226} 44 C, 186; 43 I. A. 249; 10 Bur. L. 
T.177 (P. C.). 

(3) 29 Ind. Cas. 218; 37 A. 3B0; 13 A. L. J. 616. 


LAHORE HIGH COURT. 

Sbcond Civil Appeal No. 472 of 1919, 

April 30, 1919. 

Present:— Mr. Justice Broadway. 
ASMATULLAH — Defbmdamt — 

Appellant 

tersus 

MAJID KHAN— Plaintiff — 
Musamtnai MARYAM and OTHERS— 
Defendants — Respondents. 

Appeal, eecoad— QueafVon of— Dectaion of cesi 
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on iechnical j>oint — Expression of opinion' on other 
points — Appeal^ second, whether competent. 

A second appeal is competent on a question of costs. 

Moshingan y. ilfozari 8ajad, 12 C. 271; 6 Ind. Deo. 
(n. 8.) 184 and i'aza2 .^^ur y. Muhammad Hassan, 45 
Ind. Cas. 948: 97 P. W. R. 1918, followed. 

In deciding an appeal on a technical point the 
District Judge expressed opinions on rarious points 
that had arisen but on which the decision of the 
appeal in no way depended. The defendants pre- 
ferred a second appeal objecting to these opinions: 

fold, that a second appeal was not competent. 

Seoond appeal from the decree of the Dis* 
triot Judge, Delhi, dated the 30th December 
1918, affirmiDg that of the Mausif, 2nd Class, 
Delhi, dated tbe 27th JuDfi 1918, dismissing 
the suit, the parties being left to bear their 
own costs. 

Lala Moti Sagar, R. S., for the Appellant. 

Lala Shamair Ohand^ for the Respondents. 

JUDGMENT. — The plaintiff respondent 
icstituied this enit against the defendants- 
appellants claiming certain rents from 
them. 

The learned Distr'ot Judge, on appeal 
to him, dismissed the suit on a technicil 
point which went to the root of the case 
as it stood. At the same time he expreseed 
bis opinion on various other points that 
had arisen but on which the decision of 
the appeal in no way depended in view 
of the decision on the technical point. He 
also directed the defendants to pay the 
plaintiff’s costs on appeal, holding that the 
defence raised was false. 

The defendants'appellants have preferred 
this appeal, complaining of the order as 
to costs and also objecting to the opinions 
expressed on the other points in the case. 
As to these opinions it is clear that no 
appeal is competent. They are mere expres* 
bions of opinion and were not strictly neces* 
sary in the ciroumstanoes. 

Mr. Sbamair Cband for the respondenti 
contended that no seoond appeal was com- 
petent on the question of costa and he cited 
Ma Lon Ma v. Maung Tun if (1), Dwarka 
Nath Missir y. Fralhad Ram Tewari (2) and 
Muzaffar Khan v. Qhulam Muhammnd Khan 

M.a Lon Ma v. Maung Tun U (1) certainly 
supports this contention, but in Dwarka 
Nath Missir v. Pralhad Ram Tewari (2) 

(1) 15 Ind. Gas. 429j 5 Bur. L. T. 104^. 

(2) 13 Ind. Cas. 201. 

(3) 28 Ind. Cas. 466; 62 P. R. 1915; 83 P. D. R. 
1916; 137 P. W. R. 1916. 


the High Court of Calcutta merely declined 
to interfere and did not hold that the 
appeal was not competent In Muzaffar 
Khan v. Qhulam Muhammad Khan (3) the 
competency of the appeal was not decided. 

Such an appeal was held to be oompe> 
tent in Moshingnn v. Mozari Saiad (4) and 
Shah Din, J., took a similar view in Fazil 
Nur V. Muhammad Hassan (5). The appeal, 
therefore, must be regarded as competent. 

The order of the learned District Judge 
appears to me to be somewhat harsh in 
the ciroumstanoes. Both sides appear to 
have attempted to bolster up their oases 
with evidence that has been held unreliable 
and the fairest order would, I think, have 
been to leave the parties to bear their own 
costs. 

I accordingly accept the appeal and I 
direct that the parties bear their own coats 
in this and in the lower Appellate Court. 

Appeal accepted, 

(4) 12 C. 271; 0 Ind. Dec. Cn. s.J 184. 

(6) 45 Ind. Cas. 948; 97 P. W. R. 1918. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 620 

OF 1918. 

March 25, 1919. 

Present : — Justice Sir Ernest Fletcher, 
Kt., and Mr, Justice Cuming. 

ALIJAN BIBI AND OTHEBS — DEFENDANTS 

ApPE LLAN1.S 
versus 

Srimati SAFIA BIBI, wiooiv of MOHAMED 

YOUSUF— Plaintiff ANoorflERs 

Respondents. 

Muhaminadau Laiu—Dotver — TTit^yJo in possession of 
estate in lieu of doiujr, lahether liable to accomit for 
profits. 

A Muhuinmadati widow in possession of her 
doccasd<l liusbiiud’s estate in lieu of the dower- 
debt due to nor is not liable to account for the 
prolits of Lho ostaie in lier hiuuls, if the income of the 
estate does not oxcfrcd tins amount growing due for 
intcre.st on tlio arrears of dower, [p. 624, coU. 1 & 2.J 

Appeal again.st the decree of the Sub- 
ordinate Jadge, Ist Court, Burdwan, 
dated the lith December 1917, affirm- 
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iug that of the Munsif, 3rd Court at that 
place, dated the 19th Deoember 1916. 

FACTS appear from the judgment. 

Moulvi A. K, Fuzlul Huq, for the 
Appellants. — The defendants are the appel- 
lants, The plaintiff sued us for her dower- 
debt, whioh she was entitled to be paid 
from her deceased busband^s estate, with 
interest thereon. The defence was that as the 
dower-debt was paid by the usufruot of 
the property which is in her possession, 
she was bound to account for the income 
of the property whioh is in her posses- 
sion. She cannot get any interest for the 

dower*debt. 

I Fletcher, J. — Is interest payable accord- 
ing to Muhammadan Law?] 

No, they do not generally take interest. 
Bat where interest is allowed it is done 
under the ordinary law of the country. 
She must account for the proBts received. 
See Sahian Bewa v. Ansaruddin (1). 

Moulvi NuTuddin Ahmed (with him Moulvi 
A. S. Akram)y for the Respondents. — The 
whole of the property of her husband is 
not in the widow’s possession. Reads 
Sa6jan Bewja v. Ansaruddin (1). There 
is nothing in the Muhammadan Law whioh 
prohibits a Mohamedan from taking interest. 
She would have b3eo accountable for the 
profits enjoyed by her, had she been in 
possession of the whole of her husband’s 
property. 

Moulvi A. K. Fuzlul Huq, in reply.— My 
grievance is that tbe Jnd^e has laid down 
that tbe widow is not liable to account for the 
profits received by her. This, I submit, is a 
wrong principle. 

JUDGMENT. — The only question in this 
appeal ia whether the statement of tbe 
law as made by the learned Judge of the 
lower Appellate Court is correct. What 
is found ia this: Tbe plaiotiff-respondent 
is a Mabomedan widow. She ia entitled 
to a dower from her late husband’s estate. 
She is in possession of a small piece of land 
of about 7 bighast and the Judge seems to 
consider that the income of that land 
would not exceed the amount growing due 
for interest on the amount of arrears of 
the dower. In that view of the case, the 
learned Jndge declined to decree the appeal 
before him or to direct the plaintiff-re- 

(l) 9 Ind. Cas. 1031; 36 C. 475 at p. 480; 13 C. L. J. 
427. a 


spondent, the widow, to account for the 
profits that she received from tbe land. 
1 think that is right. Of course, the 
appellants have their matter in their hands. 
They can pay to the widow her dower 
and get rid of her and the sooner they 
pay tbe dower the quicker they get rid of 
her. That ia the only remedy for the appeL 
lants to pursue, that is, to pay off the widow 
and to get the land. 

The present appeal, therefore, fails and 
is dismissed with costs. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 62 op 1916. 

May 28. 1918. 

Pment:— Mr. Justice Piggott and Mr. 

Justice Walsh. 

Musammat SHABBAN BIBI— Plaintipp— 

Appellant 

versus 

Babu KHALIQ SHAH and another — 

Defendants — Respondents. 

Muhammadan Lato — Marriage, proof of“OohabiUi‘ 
tion, long — Presumption — Dancing girl, position of. 

Where a person in the position of a dancing pn 
of questionable antccedonte, whoso connootion with 
her employee was illegitimate from its inception, seta 
up a valid marriage at a particular time and place, 
such marriage cannot be inferred from mere oircutn- 
stantial evidence, nor from evidence of long-con- 
tinued and exclusive cohabitation on the ostensible 
footing of a lawful wife. [p. 636, cols. 1 & 2.] 

First appeal from the decision of the 
Subordinate Judge, Azamgarh, dated the 29th 
September 1915. 

JUDGMENT. 

PiQQOTT, J. — In this case the two de- 
fendants are the brother and nephew 
of tbe late Raja Muhammad Salamat 
Khan of Azamgarb, who died on April 
3rd, 1912. He had made an arrangement 
in his lifetime intended to secure the 
Bucoession of bis nephew, the younger de- 
fendant, to his title and tbe bulk of his 
estates: this arrangement seems to have 
been given effect to, with the sanction of 
Government, as regards the title. The 
plaintiff, Musammat Shabban Bibi, claims 
to be the sole surviving widow of the 
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late Baja; she brings this suit to reoover 
her dower debt stated at Rs. 40,000 and 
olaims at the same time subsidiary relief 
by way of declaration as to the property 
from which this dower-debt is recoverable. 
She reserves her claim to possession 
of one-fourth of the estate, as an heir 
of the deceased under the Muhammadan 
Law, for a separate litigation. The 
defendants replied that the plaintiff was 
never married to Baja Muhammad Salamat 
Khan, and consequently no dower was 
ever fixed for her, or could be due to 
her; she was merely a dancing gi^"! who 
had secured the favour of the late ^*3* 
and had been “kept in a separate house” 
by him. They pleaded further that, as 
long ago as February 22nd, 1856, Raja 

Muhammad Salamat Khan had made full 
provision for the plaintiff by executing in 
her favour a deed of gift conveying to her 
his proprietary rights in village Salamatgarh, 
of which the plaintiff was still in possession 
and enjoyment. At the same time, the Raja 
had taken the precaution of obtaining 
from the plaintiff a deed under which the 
latter formally relinquished all claims against 
the estate of Raja Muhammad Salamat 
Khan. With respect to this deed of re- 
linquishment, the plaintiff’s rejoinder was that 
she had never executed it, or at any rate 
had never set her name to it with any 
knowledge or understanding of its contents. 
It has also been contended, with reference 
to the terms of this document, that it baa 
in any case no bearing on the claim for 
dower debt, whatever might be its effect 
on a claim to a share in the inheritance. 
The learned Subordinate Judge framed a 
number of issues, the majority of which he 
did not find it necessary to decide. On 
the main question in dispute he has held 
that ”it has not been proved that the 
plaintiff is the married wife of the deceased 
Raja Muhammad Salamat Khan. With 
regard to the deed of relinquishment of 
February 22od, 1856, he has held that it 
would not, on its terms, operate to bar a 
suit for dower supposing, of course, that the 
plaintiff were a lawfully married wife and 
that a dower had been fixed for her and 
remained unpaid. He finds, however, that 
the plaintiff did execute this document 
“after bearing and understanding it,” but 
dBolinea to determine a technical objection 

4.0 


as to the validity of its registration. 
He holds that the plaintiff would not, 
in any event, be entitled to obtain in this 
suit a declaration as to the property from 
which her dower-debt, if proved, could be 
realized. 

In her memorandum of appeal to this 
Court the plaintiff challenges all the find- 
ings of the Court below which are against 
her; but, of course, the main questions 
before os are whether the plaintiff was or 
was not married to Raja Muhammad Salamat 
Khan, and, if so. what was the amount of 


her dower-debt. The plaintiff attempted 
to prove her case on both these points by 
direct evidence. She was herself examined, 
on commission, and she caused to be examined, 
also on commission, two witnesses, Nawab 
Shnjayat Ali Khan and Sayyid Izhar-ud-din 
Ahmad, residents of Patna; these depose to 
a marriage at Patna in or about the year 1862 
A.D. between the plaintiff and Baja Muhammad 
Salamat Khan at which a sum of Rs. 40,000 
was fixed as the dower-debt of the foimer. 
The plaintiff also relies on a mass of 
circumstantial evidence as proving cohabita- 
tion between herself and the late Raja, 
ostensibly on the footing of lawful marriage; 
ehe also undertakes in this connection to 
prove acknowledgments on the part of the 
said Raja, both express and by implication, 
of her status as bis wife. The defeudants 
on their side could scarcely be expected to 
produce much in the way of direct evi- 
dence iu proof of their negation of the 
marriage; they impugned the veracity of 
the plaintiff’s witnesses and suggested 
explanations of the circumstantial evidence 
relied on by the latter. They also put 
forward certain ciroamstanoes as supporting 
their contention that the position of the 
plaintiff in the late Raja’s household was 
rather that of a favoured mistress or 
oonoubine than of a wedded wife. On one 
point, however, and one of considerable 
importance, they ioiiied issue with the plaint- 
iff in the most direct fashion and pro- 
duced a body of evidonoo directly oontra- 
diotinij that of tho plaiiitiff and of heo 
witnesses. To- t-. ’count of horseii: 

daughter of one Sadiii 
a residant of i>olhi^ 
tjofiiQ period not very 
tu the city o£ Pa.tua. !5h-o 
abc:at th^ uge uf 


is that 
HuFaio 
who r 
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to ODB Abad Husain, a Saiyid byraoe, an4 
lived with bim for a little more than two 
years, when be died, leaving her with an 
infant son, who reoeived the name of Nanbe 
Khan. Some three or four years after the 
death of her Brst husband, her parents arranged 
for her seoond marriage with Raja Muhapa* 
med Salamat Khan, This took plaee at Patna, 
but the Baja took her home with him to 
bis anoestral Fort at Azamgarh, iotrodueed 
her there as his honourable wife and she 
lived with bim as suah for very nearly 
6fty years up to the time of the Raja’s 
death. She makes a partieular point of the 
kindly treatment of her son Nanhe Khan 
by his step father, Raja Muhammad Salamat 
Khan, and of the aSeotion evinoed by the 
latter for Afzal Khan, son of the said 
Nanhe Khan. On the other hand, the ease 
for the defendants is that the plaintiff is 
the daughter of a disreputable woman of 
the name of Chhuttan, who was originally 
a Brahmini, but was oonverted to Muham- 
madanism, adopted the profession of a prosti> 
tute and lived for many years in Azimgarh 
in the keeping of one Nanak Bakhsh (a 
Hindu, apparently a Kbatri by oaste) to whom 
she bore a number of children, inoluding 
the plaintiff. The Utter hrst attracted the 
notice of Raja Muhammad Salamat Khan 
when she was appearing in public as a 
dancing girl and was presumably also 
followin'? the less reputable branch of her 
mother’s profession. There was an illicit 
connection between the plaintiff and the 
Raja which continued for some years 
before the Raja took this favoured mistress 
to live with him in his Fort. The conflict 
of evidence on this point has a twofold 
importance. The witnesses Shnjayat Ali 
Khan and Izbar-ud-din Ahmad have com- 
mitted themselves to the support of the 
plaintiff’s own account of herself, her 
family and her antecedents; if on these matters 
they have deliberately elected to give evi> 
denoe which is false in fact, which they 
probably know to be false and which they 
most certainly do not know to be true, the 
Court most necessarily 6nd it very difficult 
to accept their testimony as sufficient to 
prove that the plaintiff’s dower-debt really 
amounted to Rs. 4t0,000. In the 
second plea, much of the circumstantial 
evidence relied upon by the plaintiff takes 
on different colours and is susceptible of 


divergent interpretation aooordin^ |8 t&e 
is Batisfied that the plaintiff 6^8^ inei 
Muhammad Salamat Khan ea ^ ' 

of a respeotabte family and unble^ip^^ 
antecedents or as a danoing p;irf apd 
illegitimate daughter of a prostitutp. 

Before dealing with the evidence pn thj^ 
point, I wish to make a few prpliipmBry 
remarks as to (he manner in which fh? 
case for the plaintiff- appellant was 
in ibis Court. I do not think the ow 
could have bpen more delicately 
skilfully handled than it was by 
O’Conor for the appellant. His openip^ 
struck me as a very subtle piece of a4vppaj»y. 
He went straight to the main issue pf 
marriage or concubinage; and proceeded tp 
argue his client’s oase a]most entirely on 
the circumstantial evidence. 1 thinh 1 
not doing bim an injustice when I say thpi* 
it was only under some pressure from thp 
Court that he even read to us the evi* 
denpe of Shnjayat Ali Khan and Izhar ud-4ip 
Ahmad at all. On the question of the dowPf" 
debt he practically asked us to assume that 
a verdict in favour of the plaintiff must 
follow, as it were automatically, upon a 
Ending that the marriage was proved. He laid 
stress on the fact that the defendanfpi 
denying that there had evep been any 
marriage at all, were of necessity preoludeg 
from setting up any alternative sum ag 
the amount of the dower debt. Sp 
it to us that the plaintiff’s evidence op this 
point was the only evidence we hays to 
go upon and might be said to ho{d the flel4* 
If 1 am not mistaken, he went so far ap 
to claim that the finding of the trial 
Court was in hia favour on this point. I 
have thought it necessary to lay stress op 
this point. I have thought it nepeasary fp 
lay stress on this presentation of the caW 
for the appellant in order to repudiate it 
emphatically and to explain my reasops for 
approaching the conaideration of the evldep®? 
on totally different lines, The decision pi 
the Court below requires to be appreciated 
as a whole. In finding against the plaihtjS 
on the question of marriage the 
Subordinate Judge has necessarily rejeptp^ 
the evidence of Shnjayat Ali Khan and Izhay 
ud-din-Ahmad and has disbelieved theplaipt* 
iff’s sworn statement as to the pirpo^* 
stances of her wedding ceremony and ft? 
fixing of the dower debt, pe has expyp^ppR 
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himself a little olamsily in recording his 
Bnding on the issne as to the dower-debt; hot 
what he says amounts in reality to no more 
than this, that if he had believed Sbujayat 
Ali Khan and Izhar-ud-din Ahmad about 
the marriage, he oould have given no valid 
reason for disbelieving them as to the amount 
of the dower-debt. His finding is in sub- 
stance and effect against the plaintiff on 
both points. Now, in spite of Mr, O’Conor’s 
ingenious advocacy, it is after all sufl&oiently 
obvious that a careful examination of the 
circumstantial evidence might lead the Court 
to the conclusion that there must have 
been, at sometime or other, a lawful 
marriage between Raja Muhammad Salamat 
Khan and the plaintiff, without such a 
finding enhancing in the very slightest 
degree the credit of the witnesses Shujayat 
Ali Khan and Izhar-nd-din Ahmad. The 
Court caight feel quite certain that the 
marriage took place considerably later than 
the year 18G2 A. D., that it did not take 
place at Patna and that these witnesses 
were not present at the ceremony. To 
put the point quite bluntly, Mr. O’CoQor’s 
circumstantial evidence may or may not 
satisfy the Court that there must have been 
a marriage; but it can scarcely be said that 
it even begins to prove the amount of 
the dower-debt. The olaim before ns is 

one for dower debt, and not one for a 

share in the inheritance as widow 
of the late Raja. There is no presump- 
tion in favour of a sum of Ri. 40,000; 

the plaintiff does not say that Raja 

Muhammad Salamat Khan always fixed 
his wife’s dowry at this amount, or that 
be did so as a special act of favour towards 
herself. What she says is that in the 
very respectable family from which she 
came the females were never given in marri- 
age unless the bridegroom consented to a 
dower-debt of Rs. 40,0J0. The Court will 
believe or disbelieve her on this point ac- 
cording as it accepts or rejects her account 
of her own antecedents generally. On the 
other side, the defendants have preferred 
evidence, which I see no reason to distrust, 
that the dower-debt of Raja Muhammad 
Salamat Khan’s first wife was Rs, 5,000 
and that in their family this was the amonnt 
which the bridegroom ordinarily consented 
to give. I do not think this commits them 
to any admission that the plaintiff, if mar- 


ried to the late Raja at all, must have been 
married for a dowry of Rs. 5,000; they deny 
both the marriage and the dowry, and 
it is quite conceivable that a gentleman 
like the Raja of Azamgarh might marry 
a favourite mistress, a former dancing girl 
and prostitute, without fixing the dower- 
debt at the sum customary in his family 
in the case of an ordinary bride from 
a family of good position and repute. 

I propoBS, therefore, in the first instance, 
to take up and discuss the evidence on 
the question of the plaintiff’s parentage 
and antecedents. From this I can pass on 
to estimate the credibility of the witnesses 
Sbujayat Ali Khan and Izhar-ud-din Ahmad, 
and to come to a finding as to whether it 
is proved that the plaintiff’s dower-debt 
was fixed at Rb. 40,000. When this ques- 
tion has been disposed of, it will bs time 
enough to consider whether any further 
finding is necessary to the decision of this 
appeal. 

The account which Husammab Shabban 
Bibi gives of herself has been already in- 
dicated. If her statement stood alone, it 
would be open to comment on at least 
three points. About the migration of her 
family from Delhi to Patna the plaintiff 
was vague and sqjf-oontradiotory; she seem- 
ed not to be sure herself whether it was 
her father or her father’s father who first 
came to Patna. This might be excusable 
enough in an old lady of eighty; but it so 
happens that more than a year before the 
date of Shabban Bibi’s examination the 
defendants had pressed for definite details 
as to the plaintiff’s case regarding her 
parentaere and history. They were given 
certain names in reply, and were told 
definitely that the plaintiff’s father was a 
resident of a certain Mohalla of the city 
of Patna; nothing was said about any mi- 
gration from Delhi. One is left with a 
certain suspicion that the story of this 
migration was introduced at a later stage to 
frustrate the result of the inquiries which 
the defendants haJ in the msantime been 
mikin? at Patrn. It i.s certainly unfortu- 
nate for the phiintiff that she should have 
osntradiotei herjelt on the presise question 
of this migration and that she should have 
bean unublo tj name any surviving relative 
of her fatiior or of bar lirat husband, 
Siojndly, it tenuis to mo dilficult to read 
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the plaintiff’s aooonnt of the manner in 
•which her marriage with Raja Muhammad 
Salamat Khan came about and not feel dis- 
satisfied and snspioioQB of the good faith of 
the story told. On a fair comparison of 
dates it would seem that Shabban Bibi 
must have been just about twenty-five 
years of age at the time of her alleged 
marriage with the Raja at Patna. She 
was living there at her father’s house, the 
young widow with a child four years old 
or more. On her own showing, she bad 
bad singularly little to do with her first 
husband, Saiyid Abad Husain, and I should 
have liked some further explanation as to 
why that gentleman’s family took no further 
interest in his widow, what became of the 
dower debt of Rs. 40,000 fixed at the time 
of this marriage aod so on. What chiefly 
strikes me, however, is that ^should like to 
know bow Raja Muhammad Salamat Khan 
came to know of the existence of this eligi- 
ble young widow, how the question of a marri- 
age between (hem was first mooted and 
how Shabban Bibi’s consent was obtained. 
The plaintiff admits that she does not know 
what connection Raja Muhammad Salamat 
Khan had with Patna. She does not know 
if he ever visited her father’s house, but 
she remembers having hea^d that correspond- 
ence was going on between the Raja and 
her father. She deposes: — do not know 
the contents of the letters, but 1 heard 
that letters were received from the Raja 
Sahib. When the day for marriage was 
fixed, I heard that the marriage had been 
settled with the Raja Sahib.” 1 cannot 
persuade myself to believe that this is the 
way in which the marriage of a widow of 
twenty-five is arranged, the family of the first 
husband ignored and the lady herself offered 
no option in the matter aod only told about 
it when the very date of the proposed 
marriage had already been settled. Thirdly, 
the defendants succeeded in obtaining from 
the plaintiff a number of admissions which 
go far to support their case. The plaintiff 
deposed that her father had a mistress or 
concubine whom she calls “Ohhutkan.” This 
woman he kept for eight years or so in a sepa- 
rate house; but eventually she ‘became dis- 
pleased” with him and went away to Azamgarh 
where she lived with man named Nanak 
Bakbsh.” To this Nanak Bakhsh she bore 
two sons and a daughter, whom the plaiutiff 


calls Hashmat Ali, Babar AH and Masuma* 
These people visited Shabban Bibi while she 
was at the Port as the wife of the Raja and 
the latter took Hashmat Ali and Babar Ali 
into his service This onrioua story is not 
improved in orose examination, The plaint- 
iff represents herself as asking the Raja, 
"Has Chhutkan come here?” (meaning to 
Azamgarh), and on his returning an affirma- 
tive answer, receiving his permission for 
Chhutkan to visit her at the Port. On the 
plaintiff’s version of the facts, I cannot 
nnderstand her interest in this runaway mis- 
tress of her father’s or how she could come 
to speak to the Raja about * Chhutkan” 
as if she were naming a person neoessarily 
known to both of them, or why the Raja 
should befriend the family of this disreput- 
able woman merely because she had once 
been the mistress of bis wife’s father, es- 
pecially when she bad quarrelled with him 
and run away from his keeping. Por cor- 
roboration of her story as to her parentage 
and antecedents the plaintiff has to rely 
entirely on the evidence of the two Patna 
witnesses already mentioned. Par and away 
the most reputable and satisfactory witness 
on her side on the question of marriage is 
the Pleader, Shah Salimullah (P..4A et seqji 
bat be knows nothing of her antecedents* I 
have to discuss these two witnesses more m 
detail presently, but it may he said at once 
that on the question of Shabban Bibi s 
parentage and antecedents the witness 
Shojayat Ali Khan palpably broke down. 
He began by committing himself to a detail- 
ed support of all the plaintiff’s assertions, 
professing throughout a first band knowledge 
of the family of Sadiq Husain and was de- 
posing to his own presence at the first, as 
well as at the second, marriage of the plaint- 
iff. In cross-examination he committed 
himself to the following statements. He 
(the deponent) bad never been to Patna in 
his life until he came there on the occasion 
of bis first marriage; it was then that be 
settled down in the house of the father of 
the lady whom he married in the Diwan 
Mohalla of Patna city. Shabban Bibi’s mar- 
riage with Raja Muhammad Salamat Khan 
took place ‘nearly a year after” the afore- 
said first marriage of the deponent, and four 
or four and a-balf years after the Mutiny 
1. e., in 1861-2 A. O, Therefore, this witness 

first came to Patna about 1860 A. D, ZToWi 
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it ia an essential part of the plaintiff’s ease 
that Shabhan Bibi’s two marriages were 
separated by an interval of at least five 
years, and that her alleged first marriage 
with Saiyid Abad Hasain took place before 
the Mutiny; it cannot be dated later than 1856 
A. D, It follows that this witness oannot 
have been present at the plaintiff’s marriage 
with Abad Husain, in that the plaintiff had 
been a widow for at least two years when 
the witness first came to Patna, and that 
he can have had little or no first hand 
knowledge of the facts to which be had 
cheerfully sworn in examination-in-obief. 
I really think that if Nawab Shujayat AH 
Khan had been undergoing examination in 
open Court, in a suit tried with the aid 
of a Jury, the defendant’s Counsel might well 
have shrugged his shoulders, glanced at the 
Jury and sat down, as soon as his cross exa- 
mination had reduced the witness’ evidenoe 
to the hopeless tangle in which it stands 
at about the bottom of page 20A of our 
printed record. I am confident that he 
would have done so. if not at this point, 
then about one page further on, when he had 
tied up the witness into another hopeless 
knot over the question of the age of the 
plaintiff’s child by her first husband. The 
witness Izhar-ud-din Ahmad, being a perma- 
nent resident of Patna, was not liable to 
attack on these lines. The question of the 
general credibility of this witness I reserve 
for discussion at a later stage: for the 

I A ^ 1 I arrive at is that the 

plaiDtiS B aoaonnt of her pareDtage aod 

antecedents rests upon her own testimony, 
plus that of this one witness, Izhar-ud din 
Ahmad, another witness on the same point 
havirg palpably broken down, and the 
plaintifi’s evidence being liable to the com- 
ments already made. 

In turning to the defendants’ evidenoe on 
this point. I may say at once that they have, in 
my opinion, done their case agood deal of harm 
T f candour on one question of detail, 

1 take it that some one has been frighten- 
ing them about the ioferenoe of law- 
ful marriage which the Court might draw 
from long continued and exclusive oohabi- 
tation, they have accordingly made up their 
minds to refuse to admit that there was 
ever any exclusive cohabitation, in the 
strict sense of these words, between the plaint- 
1. apd the late Raja, They asked the 


Court to believe that Shabhan Bibi was 
a light of love of Raja Muhammad Salama 
Khan in the days when she followed the 
profession of a dancing girl and common 
prostitute, and that the Raja only received 
her into his house and made provision for 
her there, out of pity, at a time when 
the lady and himself were so advanced 
in years and in such a declining state of 
health that there could be no question 
of sexual intercourse between them. The 
theory involves many improbabilities and 
oannot be fitted into the established facts 
of the case. It has compelled the defendants 
to speak of Shabban Bibi as now about 
a hnndrfld years old, whereas the date 
given in the passport at page 46A fits in 
very well with the rest of the evidenoe 
and fixes the date of Shabban Bibi’a 
birth at about 1837 A. D. I have no 
doubt the lady herself was pretty near the 
mark in speaking of herself as “a little 
below eighty years of age”, when she was 
examined in the month of July 1915. This 
is all of a piece with another error com- 
mitted by the defendants, and suflSoiently 
exposed in the judgment nnder appeal, 
in patting forward another lady (said to 
be long since deceased) as the first per- 
manent mistress or oononbine of Raja Mq- 
hammad Salamat Khan. It is nnfortanate 
that the defendants should not have elected 
to be perfectly candid and straightforward 
in the presentation of their case; but after 
making every reasonable allowance for 
these considerations, I am satisfied that 
they have produced a very formidable body 
of evidence as to the parentage and an- 
tecedents of Musammaf Shabban Bibi The 
defendant Baba Khaliq Shah deposes that 
he knew Musammat Chhuttan as the kept 
woman of Nanak Ifakhsh, Khetri. living 
in a certain quarter of the town of Azam- 

garb this woman had two eons and two 

daughters besides the plaintiff; their names 

hegivesas Babar Ali (n/w Eabban),Hashmat 

All (or Hashinat', (also called 

Mamman) and Uam-dun (n.h'a.v (CubaiJa) 

He professes to the plaintiff,' 

ohabban IJm- u- * 

appeariiuf i;. r, . ’ 

be was pi • 
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between them for ten or twdlvd years aid 
that the Raja finally received the woman 
into his Fort and assigned her qaarters 
there, under oiroamstanoea already sug* 
geated. He gives a mass of details about 
Chhuttan’s children, and especially about her 
son Babban, many of which are borne out 
in a striking manner by evidence presently 
to be noticed. At a late stage of the ar- 
gument in our Court it was made matter 
for strong criticism against the deponent 
that he propounded no theory as to the 
parentage of the plaintiff*s son Nanhe 
Khan; what strikes me as really significant 
on this point is that he was not asked a 
single question on the subject in the course 
of a lengthy cross-examination. The 
defendants caused to be examined on com- 
mission the widow of another brother of 
Baja Muhammad Salamat Khan, named 
Sakina Bibi. She says that the plaintiff 
was to her knowledge the daughter of 
Musammat Chhuttan and that she and her 
mother were professional dancing girls and 
prostitutes, when the late Raja made her 
acquaintance and eventually brought her 
into his Fort and assigned her qoarters 
there. She says Nanhe Khan came with 
his mother, and was at that time about 
eight years of age. Of course, this witness 
asserts that Shabban Bibi was never re- 
ceived by tbe other ladies of the family 
on the footing of a lawful wife; but I 
do not attach much importance to this part 
of her evidence. She has stultified herself 
by professing ignorance on tbe subject of 
tbe plaintifi’s journey to Mecca; and 1 should 
not be much surprised to learn that a 
certain amount of reserve bad marked tbe 
social intercourse between an ex-dancing 
girl and tbe other ladies of tbe household, 
even though the former might have suc- 
ceeded in wheedling the Raja into a marri- 
age. The other oral evidence for the de- 
fendants on this point consists of the 
depositions of Sayyid Zair Husain, son in- 
law of the elder defendant; of a household 
servant named Baqridee and an ex servant 
named Sabir Khan; of Sharif Khan, a nephew 
of Raja Muhammad Salamat Khan’s first wife; 
of Sheikh Bakhtawar, a cloth merchant 
of Azamgarh city, and of Mathura Parsad 
Singh, a land-holder of the neighbourhood. 
Some of this evidence is obviously partial, 
and portions of the statements of the 
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variods witnesshri ttre lit) dtftibt Id 

oritioism; but I km bdiiEld lb iajf H 
seems to me to eoiictituidi aB a 8 

formidable body of evidence ib flubtihfl 
of the propositions thkt the plaixitifE 
Shabban Bibi lived for SOHidtitiid id 
Azamgarh as the daughter of MusaMni<^ 
Chbuttan, and that she herself hftd daiidBd 
in public before Baja Muhammad SilkthW 
Khan withdrew her into the sSfilndiori m 
bis Zenana. The oroSsexamiilkftibll of 
Mathura Prasad Singh, for inatandOj dlj- 
oited nothing calculated to Shake WiB 
testimony on these Specific poiUtB; thd 
appellant’s Counsel was reduced to maWng 
the most of a somewhat remarkable ad- 
mission by the witness at tbe Ctid of bid 
cross-examination, to the effect that bB 
‘*had been fined once or twice in 
tion with murder and fishing fOrdibljf* i 
In tbe absence of further details rekard^ 
ing these curiously asserted and inadequate- 
ly punished crimes, I oanbbt say tbit 
the witness stands discredited itl 
estimation by tbe admission. It sO hat>i>ehB, 
however, that the defendants are able td 
produce documentary evidence as to state* 
ments made, long before tbe commence- 
ment of the present dispute, by a person, 
siuoe deceased, who undoubtedly possessed 
special means of knowledge aB to thd 
matters in question. It has been stated 
that this woman Chbuttan had a son by 
Nanak Bakbsh called Babar AH or Babban. 
Incidentally, I note a document printed 
at pages 54 and 5.5B, which shov^B 
beyond doubt that in tbe year 1906 thiA 
man described himself as “Sheikh Babban” 
in certain proceedings before the Beveiifib 
Courts, and that his mother’s nanSC WSB 
entered in certain village papers with the 
appellation “Tawaif” quite frabkly added 
as a description of her profession. When 
Shabban Bibi in the course of her examiba* 
tion stated that she did not know thk§ 
Babar AH was also called Babbati,^ I 
am confident that she was not spksking 
the truth and her want of candour on 
this point impresses me unfavourably. 
Now it appears that this Babar AH dv 
Babban married a woman of the name 
of Sakina, and that in the year 
there was a scandal in connection witu 
the allegeil abduction of this Sakina by 
the servants of the Rdja at 
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Babar AH deposbd that the woman was 
B§ized irblle going along tbd streets in a 
closed palinqtiib, that the abdaotion 
took place close to Baja Salamat AH 
Kban^d house and that Nanbe Khan 
(the son of the plaintiff of whom we 
hear so maob in the evidence) was one 
of the eye-witnesses and was himself 
wounded in an attempt to rescue the 
woman. It is clear that the aocaaed in 
the case made it part of their defence 
that this Sakina was no more than a 
oonimon t>t'OStitnte, and they cross-examined 
Babar AH severely as to his own 
parentage and antecedents. He had to 
admit that his mother (Ghbuttan) was 
hot married to his father and he gives 
us the interesting details that she was 
originally of the Brahman oastCf but was 
cobveHed to Mahatninadanism before be- 
coming the mistress of Nanak Bakhsh. 
I attach no particular importance to the 
fact that he denied that she had ever 
been a professional prostitute, a man may 
be excused for stretching the truth a 
bit in defence of his own mother’s charac- 
ter. The really ioteresting part of 
Babban’s statement is to be found where 
he comes to speak about his sister. 
He says he bad three sisters of whom only one 
was alive in October 1877, the date of 
bis deposition. Two of these sisters he 
names as "Masuma” and *'Zubaida” and 
alleges that they were married into res- 
tieotable families. Then be goes on: — 

'^My third sister’s name is Shabban 
She is married to Raja Salamat Shah. 
Nanbe Khan is Shabban’s son. She was 
matHed 22 or 23 years ago. Nanbe 
Khan was not born then.” 

It mast be remembered that this re- 
markable statement was made in a case 
in wbidb this same Nanbe tiban was 
being put forward as the principal wit- 
ness for the deponent, and in oonneotion 
with an affair of which Raja Muhammad 
Salamat Khan cannot possibly have been 
ignorant. The pleadings and evidence in 
the present suit make it quite certain 
that Shabban Bibi was not married to 
the Raja as early as 1854 5 A. D., yet 
this date is approximately that given by 
the plaintiff and her witnesses for her 
alleged 6rst marriage. No later date 
could be given in a case in which it 


was proposed to produce Nanbe Kh&n 
before the Court, but it could be con- 
tradicted by the man’s apparent a^e. 
Nor does Babban say in so many words 
that Nanbe Khan was the bod of Raja 
Mohammad Salamat Khan, still les^ that 
he was his heir presumptive, born in 
lawful wedlock. Nevertheless, be dues 
swear that Shabban Bibi is bis own sister, 
that she is married to Raja Muhammad 
Salamat Khan, and that this '^marriage” 
took place before the birth of Nanhe Khan. 

Now as regards this question of the 
parentage of Nanbe Khan, I am afraid 
of saying either too much or too little. 
It is DO one’s case in this suit that be 
was the son of Raja Muhammad Salamat 
Khan; and it is quite certain that he 
was not born to the said Raja in la^wful 
wedlock. Yet, in the discussion of various 
items of evidence in this case, all sorts 
of arguments were addressed to ns in 
which the question of the parentage of 
Nanhe Kban was indirectly involved. 
Amongst the items of circumstantial evi- 
dence relied upon on behalf of the appellant, 
a ffood many were concerned with the 
late Raja’s treatment of this Nanbe Khan 
and also of Afzal Khan, son of the saiid 
Nanhe Kban. Both these men were 
allowed to arrogate to themselves the 
designation of **Baba”, commonly used in 
this family for the younger sons of the 
house, as, for instance, the Grst defendant 
himself. There are letters on the record 
in which Raja Muhammad Salamat Khan 
displays a remarkable fondness for Afzal 
Khan as a young child; and it is proved 
that as this young man grew up, the late 
Raja went out of his way to push him 
forward into positions of responsibility 
and public dignity. From all this we 
are asked by the appellant to infer, not 
merely that she herself must have been 
the lawful wife of the Rija, but that 
Nanbe Kban must have been born to her 
in lawful wedlock by her marriage with 
a respectable gentleman whom she calls 
Saiyid Abad Husain. New, I am quite 
satisfied that the second of these inferences 
is wholly excluded by any fair considera- 
tion of the weight of the evidence. The 
direct oral testimony on behalf of the 
defendants as to the parentage and 
antecedents of M?isammat Sbabban Bibi 
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far outweighs the evidence of that lady 
herself and of her witness Izhar-ud*din 
Ahmad, and all the circumstantial evidence 
is against the plaintiff. I would almost 
go so far as to say that, if there were 
nothing else in the case, I should be 
prepared unhesitatingly to act on my firm 
belief that ‘'Nanhe Khan” is an im- 
possible name for any legitimate son of 
“Saiyid Abad Husain.” The name, on 
the face of it, claims a Patban origin, 
inconsistent with the alleged Saiyid” 
parentage. Moreover, if Sbabban Bibi had 
borne Nanhe Khan in lawful wedlock 
to a respectable Saiyid gentleman, there 
was no earthly reason why Babar Ali 
should not have said eo in October 1877, 
instead of venturing upon an audacious 
falsehood as to the date of his sister 
Sbabhan’s *'marriage” with Raja Muhammad 
Salamat Khan. It follows, that there 
must be some other explanation of the 
late Baja’s attitude towards Nanhe Khan 
and Afzal Khan, not based upon the 
respectability of Nanhe Khan’s parent- 
age. That explanation, in face of the 
reticence observed by both parties, cannot 
be given with certainty; I can do no more 
than venture on a suggestion in summing 
up what 1 bold to be the established 
facts on this part of the case. 

I am quite satisfied that the plaintiff 
was the daughter of Musammat Chhuttan, 
the mistress of Nanak Bakhsh and 
mother of Babar Ali atlas Babban, the 
lady frankly described as a professional 
prostitute in the village papers. It does 
not follow that her father was Nanak 
Bakhsh; indeed, I incline to the opinion 
that the plaintiff has correctly given her 
own father’s name, the difference being 
that she was born to Sadiq Husain Khan 
of bis mistress Chhuttan, and not of his 
lawful wife, if he had one. 1 hold it 
proved that the plaintiff was living in 
Azamgarh as the daughter of Musammat 
Chhuttan, while the latter was there 
under the protection of Nanak Bakhsh, 
Kbatri, and carrying on the profession 
of a danoirg girl. I aooept as true the 
evidence for the defendants that Shabban 
Bibi was trained as a dancing girl and 
first came under the notice of Baja 
Muhammad Salamat Khan while appear- 
ing in public ip this capacity. I haye 
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no doubt that the date of this may he 
fixed, on the etrength of Babar All’s 
statement, as about 1854 A. D. I am 
satisfied that the oonnection between the 
plaintiff and Raja Muhammad Salamat 
Khan was in its inception nothing more 
than ordinary illicit intercourse between 
the Raja and a dancing girl who had 
taken his fancy. 1 take it that Nanhe 
Khan was born under ciroumstanoeB 
which made it impossible for anyone to 
feel quite certain as to his paternity; 
reading between the lines of the evidence 
I strongly suspect that Baja Muhammad 
Salamat Khan came gradually to believe 
that the child had really been his own 
and that his subsequent attitude towards 
the plaintiff, towards Nanhe Khan and 
towards Afzal Kban was largely governed 
by this belief. That he did take Sbabban 
Bibi to live with him in his Fort is ad- 
mitted; that he did so after illicit intercourse 
between them bad continued for some 
years I bold to be proved. On the other 
band, 1 find it also proved that he provided 
her with respectable quarters in bis Fort, 
that he corresponded with her on terms of 
extraordinary confidence and intimacy; that 
he allowed her to be spoken of as bis wife,” 
and that he put her forward on several 
occasions, in matters involving public and 
official correspondence, under the designation 
of my second wife.” Nevertheless, it cannot 
be shown that he ever hinrself spoke or 
wrote of her as bis "Rani”, or that be 
ever committed himself to the statement 
that she was his "wedded wife.” As to the 
date on which Shabban Bibi passed under 
the exclusive protection of the late Raja, 
becoming a veiled lady inside bis anosstral 
Fort, the evidence leaves me in some little 
doubt. It was certainly anterior by several 
years to Babar All’s statement of October 
1877; it may have taken place as early as 
1861-2 A. D,, the date given by the plaintiff 
for her marriage at Patna; but it was 
probably about 1866 8 A.D, according to 
the statement of the first defendant, who 
puts it ten or twelve years” after the com* 
menoement of the illicit connection. 

In recording these conclusions, I have 
anticipated the result of the further analysis 
which 1 undertook to make of the state- 
ments of the plaintiff’s witnesses Sbnjajat 
^li Khan and Izbar ud«dip Ahmad* J 
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quite definitely disbelieve these two witnesses. 
It is not merely that I consider their 
testimony heavily outweighed by direct and 
circumstantial evidence on the other side, 
my opinion is that a careful consideration 
of their statements shows them to he un> 
worthy of credit. 

I am afraid I must begin by saying that 
I am very little impressed with the argu* 
ments addressed to us regarding the respect* 
ability and social position of these witnesses. 

' I do not want to hurt their feelings or 
anyone else's; hot when we are told in argu* 
ment that it is inconceivable that gentlemen 
of snob independent position should come 
forward to holster up a false claim, we are 
obliged to consider precisely what this 
argument is worth. Jzhar ud>din Ahmad 
is an eZ'Suh Inspector of Police, who 
somehow found it expedient to resign his 
post, after seventeen years’ service, without 
pension or gratuity. Nawab 8bnjayat Ali 
Khan is a needy scion of the ancient royal * 
family of Ondb living on a pension of twenty- 
five rupees a month: his own assertion that 
he is and has always been in a position 
to live in comfort and afitoence by the 
sale of bis ancient hoard of family jewels 
deserves no particular attention. How the 
evidence of these witnesses was obtained and 
why they support the plaintiff’s case must 
remain matter for conjecture, but Musammat 
Cbhuttan had been the mistress of a res 
peotable Muhammadan gentleman of Patna 
and there is a great deal of free- masonry 
amongst ladies of her profession. The 
witnesses were examined under oiroumstanoes 


I find it difficult to speak with patience. 
The Counsel representing the defendants 
adopted in bis cross-examination a bnllying 
tone, which may have been jnstified by his 
instrnotione and might possibly have been 
effective before a Jnry, but which certainly 
did no good nnder the oironmstanoes. The 
learned gentleman who represented the 
plaintiff before the Commissioner in Calcutta 
is not snbject to the disciplinary jnrisdio- 
tion of this Court. I cannot call npon 
him for an explanation of his conduct and 
I, therefore, refrain from characterizing it 
in the terms which it seems to me to 
deserve. The only conolnsiou I can draw 
from it is that be had instrnotions that 
the witnesses oonld not stand cross-examina- 
tion and must be protected at all hazards from 
any question calculated to elicit the truth. 

The cross-examiner in our Indian Courts 
suffers under one grave disadvantage in 
that be has to regnlate his questions 
by the pace at which the answers can be 
taken down in long band. It has often 
oooarxed to me to wonder how many of the 
classical instances in which false witnesses 
have been exposed in the English Courts 
under the stress of really able cross-ex- 
amination could have been successfully 
duplicated before a Subordinate Jndge out 
here, distracted by the paramount necessity 
of compiling a *Veoord” as the basis for 
a future appeal. Nevertheless, 1 have 
known a good cross-examiner work wonders 
even under this handicap; but to give him 
any chance at all, be must at least be 
allowed to exercise bis art under the 


singularly unfavourable to the elucidation 
of the truth; and for this 1 am satisfied 
that they themselves, and those responsible 
for the conduct of the plaintiff’s case, are 
wholly to blame. The first application on 
behalf of the plaintiff was that they should 
be examined on oommiesion at Patna, and 
this was very properly rejected by the trial 
Court, The witnesses were admittedly served 
in Patna with summonses directing them to 
attend and give evidence before the Court at 
Azamgarh. Thereupon they both discovered 
some flimsy excuse for removing themselves 
to Calontta, ont of reach of the process of 
the Azamgarh Court, and compelled the 
trial Court to direct their examination on 
commission at that place. Of the manner 
ip wbigh tbc^t examination conducted 


protection of a Court capable of enforcing 
the ordinary decencies of professional con- 
duct on his learned opponent. As a 
sample of what took place in this suit 
before the helpless (and, I have no donbt, 
disgusted) Commissioner, I take the follow- 
ing from page 21 A of our record. 


Nawab Shujayat Ali Khan was asked 
whether, at the marriage of Shabban Bibi 
with Saiyid A bad Husain, ho had heard 
the formula known as tho "Sigba” recited 
in Arabic. T!-*; 'lutHtion wus objected to: 
the uttoi of i'ic objection was 

disclosed a when the question 

was allow:-' : n- f-itod in th' » ffjriii, 

wbethei' ^ ’vus recited tliio 

nKUfii ' ' . .:--j qat-stion as 

' C a proper onC; it was 
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quiW clear. The -witness stood oommitted 
tb the statement that this marriage with 
the gentleman of Saiyid race ^took place 
in the Stinni form; and the Sigha is 
recited at Shia, but not at Sunni, weddings; 
when therefore this legal gentleman inter- 
posed with bis groundless, but by no 
means purposeless, objection, he might 
just as well have stood up and shouted 
to the witness: "Be careful how you 
answer that; there is a catch in the 
question.” He would not have done the 
thing twice in the Court of any Judicial 
Officer fit for the position of a Subordinate 
Judge; but before the unfortunate Com- 
missioner he did it again at page 22A, 
again at page 23A, and twice more under 
aggravated oircumstances in the course of 
the cross-examination of Hhar-ud-din Ahmad 

at page 34Ai though it is interesting to 
note that on the second occasion he was 
just too late, the witness had' put his foot 
in the trap before he could be stopped. 

One can only wonder what opinion they 
hold in Calcutta regarding the competence 
and intelligence of the Courts in these 
provinces, if they really suppose us capable 
of decreeing a claim for Rs. 40,000 
on the practically unsupported tes- 
timony of two witnesses whose orosa exmina- 
tion was conducted under these oondi- 

After having said this, it is really idle 
for me to discuss further details in this 
evidence. I might comment on Izhar- 
ud. din’s remarkable statement that he is 
positive as to the amount of the dower- 
debt in this case because no woman is 
married in Bebar for any lesser dowry; 
or point out that, according to his ad- 
missions on page 34A. be either knows 
nothing about the three gentlemen named 
as having acted as "£azi” and formal 
witnesses to the plaintiff’s marriage with 
Raja Muhammad Salamat Khan, or else 
really believes them to be still alive and 
residing in Patna city, whereas it is an 
essential part of the plaintiff’s case that 
they are dead. Nor need 1 insist on the 
witness’ obvious belief (.before he hastily 
corrected himself, page ^6A) that there 
was railway communication open between 
Azamgarh and Patna at the date of the 
alleged marriage. I am, therefore, not 
particularly impressed with the fact that 


this er-Polioe Officer was plflver enough (ftlio 
page 36A) to turn on his oroaa-exmiuer, 
by asserting that it was not any, agent 
of the plaintiff’s who had arranged with 
him about the evidence, he was to give, 
but, on the contrary, the general ^attom^ 
of the defendants had brought him their 
compliments and a polite request not to^ jrive 
evidence in the case. Once th®,- witneM 
had been named, the defendants knew 
quite well that he would have to give 
evidence; if they had decided to iamper 
with him, their request would have takpn 

a very different form. 

I have given reasons enough for oonouning 
with the Court below in rejecting the 
direct evidence for the plaintiff^ 
subject of her marriage at Patna in lo6i-2 
A. D. This involves the failure of. the 
claim for Rs. 40,000 on account of dower- 
debt. It has not been suggested before 
ns in argument that we are bound ip 
come to some finding on the question ^ 
marriage or concubinage in order that, if 
we find a marriage of unknown place or 
date established by the circumstantial 
evidence, we might decree in favour qf 
the plaintiff the minimum dower debt 
prescribed by Muhammadan Law. One 
reason why the point was not taken may 
be the provision made for the plaintip by 
the deed of February 22nd, 1886, which is 
very far in excess of the minimum dowry* 
1 feel serious doubts whether we ought 
to discuss further the oiroumstantial evi* 
denoe in favour of the proposition that a 
marriage mast have taken place, on some 
date or other, aud probably inside ^ the 
Fort at Azamgarh, between the plaintiff 
and the late Raja Muhammad Salamat 
Khan. The plaintiff has elected to rtseiV® 
the question of her claim to a share 
in the estate to a separate litigation; 
in such a litigation she woold have to 
take the opinion of the Court as to the 
effect of her deed of relinquishment of 
February 22nd. 1886 (P. 44R) and altfo a« 
to the validity of the dispositions of bis prO' 
perty effected by the late Raja in bis lifo" 
time. If the plaintiff desires to carry the 
matter farther, even a finding in favour 
of the marriage in the present euit would 
not operate so as to conclude the litigation. 
In the case now before us, the plaintiff 
stands oommitted to the plea that her 
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with Raja Mahaiilitiad Salamat 
Khih tboh tilSoe inside the house of Sadia 
HhAiih Khan, in the oity of Patna, in or 
dtfbiit the yeSt 1861-2 A. D. My Sadtng ia 
that no siioh marriage took place. The 
dirdumBtantial evidenoe relied on by Mr. 
O’Conor is evidenoe that a marriage took 
plaob eOtiiewhere, perhaps before 1877, or 
1880 A. D. but certainly before the plaint- 
iff went on pilgrimage to Mecca in 1837 
A. D. ostensibly as the 'second wife” of 
Bkja Muhamm&d Salamat Khan. The evi- 
dence about this pilgrimage is a strong 
point in the plaintiff’s favonr; read in con- 
nection with the evidence of Sbah Salimullah 
(P. 4- A), who strikes me as a tmthful wit- 
ness, it becomes even stronger. This gentle- 
tnaii’s father was a religious teacher of 
i^ome local renown; he had made disciples 
of the late Baja and of his niother, as 
'^ell as of the plaintiff. The pilgrimage to 
Mecca mnst have taken place under the 
influence of this conversion and, so to 
speak, under the auspices of this spiritual 
guide. It seems equally hard to believe 
that Baja Muhammad Salamat Khan would 
have deceived his spiritual guide as to 
the plaintiff’s position, or that the latter 
would have allowed him to make the 
pilgrimage in the company of bis mistress, 
passing her off as his wife, yet there are 
arguments on the other side, and more 
particularly the wording of the Baja’s 
deed of February 22nd, 1386. It is true 
be once more calls Musammat Sbabban 
Bibi "my second wife”, but he avoids call- 
ing her his "Rani” or bis "wedded wife,” 
and the whole tone of the document is 
inconsistent with the idea that he regarded 
her as heir to a substantial share of bis 
estate under the ordinary rules of Muhamma- 
dan Law. 

1 do not propose to pursue this matter 
further. It is one thing for a lady in the 
position of this plaintiff to ask the Court 
to infer from evidenoe of long continued 
and exclusive cohabitation, on the ostensible 
footing of a lawful wife, that there 
must at some time or other have been 
a valid marriage between herself and the 
late Baja Mohammad SalamatKban; it is not 
quite the same thing to set up a marriage 
ut a particular time and place, and then 
to fall back on the circumstantial evidenoe 
when the case uotually set up has been 


disproved. Moreover, when once the Court 
has come to a clear finding, as I think 
must do in this case, that the ooDUeotion 
between the parties was ib its inception 
an illegitimate one, it is a vUry difficult 
matter to infer a subsequent marriage 
from the sort of evidence which we are 
asked to rely upon in this case. On the 
evidenoe as it stands, I think the proper 
course is to dismiss the appeal upon a 
finding that neither the marriage set up 
by the plaintiff, nor the dower debt claimed 
by her, is proved by the evidence. 

Walsh, J. — I agree that this appeal 
must be dismissed. 1 am satisfied that the 
story of the Rs. 40,000 dower debt is a 
myth, and that the plaintiff’s claim in this 
suit must fail. 

It would, I think, be unfortunate if we 
were to leave our own opinion on the 
question of the plaintiff’s marriage in doubt 
after this protracted and expensive litigation. 
It may be that our view will not in 
law irrevocably bind the parties. But I 
think that the parties, after all tfee able 
argument to which we have listened, are 
at least entitled to my opinion for what 
it is worth. If the documents and the 
admitted facts of the case, such as the 
acceptance of the plaintiff as a disciple and 
the subsequent pilgrimage to Meood, stood 
alone, 1 should unhesitatiDgly find it pt-ovdA 
beyond doubt that at some time or aboih^r 
the Raja eventually married this woman, 
but that, being the class of wontan she 
was, she freely and with full understarid- 
ing relinquished all her rights in exchange 
for the present transfer which was made 
to her, and which gave her a certain 
independence. But I have oonls to the 
conclusion, having regard to the false case 
of the Patna marriage, and the extravagant 
dower which she has foolishly set up in 
her old age, that she is unable to prove 
anything better, and that any Court odght 
to hold that such a ridionlons story is 
hopelessly inconsistent with the existence 
of an honest one. or of any real marriage 
at all. 

I would add tht.t I entirely agree with 
all that iny h-4\ ihor Ims said about the 
general ocrcac. vi the examination of the 
Patna before the Commissioner 

at CftJordtf'.. ,Sr;eh prooeodings only bring 
tho law into discredit and contempt, They 
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re»ot upon those who are reflponsible for 
them. The impression left upon my mind 
by ihe proceedings adopted for getting 
the evidenoe of these witnesses on to the 
record, and by the oonduot of the plaintifE a 
representative while they were under exami- 
nation, is that the evidence given by 
these two men is quite worthless. 

By thb Court. — The appeal is dismissed 
with costs, including fees in this Court on 
the higher scale. 

Appeal dismissed. 
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LAHORE HIGH COURT. 

MlSCBLIilNROCS PiBST ClVIL APPEAL NO. 

818 OF 1917. 

May 3. 1919. 

Present : — Mr. Justice Soott-Smith and 
Mr. Justice Dundas. 

SRI RAM — Defekdant — Appbllart 

versus 

K SORABJI—Plairttff— Respondent. 
Civil Procedure Code {Act V of 190R), Sch. II, para. 
Arbitration — Agreement to refer dispute toarbilra’ 
iion^llefueal oj one arbitrator to act^Power to 
appoint another— Failure of arbitrators to fftfe nimnl 
Within specified time — Agreement, whether can he filed 

ill Court. 

An agreement to refer a dUpato to arbitration 
does not become incapable of performance by the 
refusal of one of the arbitrators to act, where there 
is a distinct provision authorising a party to appoint 

another arbitrator in his place, [p- y o 

Mohan Lai v. Damodar Das, 44 Ind. Cas. oto; 71 r. 

R 1918, distinguished. 

The mere fact that the award is not given within 
a specified time is nota suflicient reason for refusing 
to file the agreement in Court, especially where 
there is a provision in the agreement allowing an 
extension of time. Cp* col. 2.3 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Lahore, 
dated the Ist March 1917, direotiug that 
an agreement to refer to arbitrators be 

filed in Court. ^ i 

Lula Moii Sagar, R. S., for the Appel- 

Lala ShamaiT Ohand for Bhagat Oovtnd 

Pas, for the Respondent. 

JUDGMENT.— This is an appeal from 
an order of the Senior Subordinate Judge 

pf Lahore upder elapse (17), Schedule II, 


[19W 

Civil Procedure Code, direotiug that an 
agreement to refer to arbitrators he filed 
in Court. The agreement is printed at 
pages 3 to 6 of the paper- book. Bai Moti 
Sagar on behalf of the defendant-appellant 
has raised four points in arguing the. 

(1) That one of the arbitrators Lala 
Mul Ohand named in the agreement haying 
deolined to act, the agreement cannot he 

made a role of Court. 

(2) That the award was to be given 
within a month of the arbitrators entering 
upon the reference [clause 6 (it) (6) of the 
agreement] and that as it was not filed 
within that time, the agreement has become 
inoperative. 

(3) That plaintiff respondent has not 
carried out the stipulation entered in 
clause (3) of the agreement, and, therefore,, 
is not entitled to ask that it should be filed 
in Court. 

(4) That the letters of the 12th and 
13fch Jane (pages 8-11 of the paper-book) 
should in any case be filed along with the 
agreement. 

In support of the first point Counsel 
relies upon Mohan Lai y, Damoiar Pas (D, 
which followed the case reported as 
Ma Ba Uv. Maung Pe Lan (2). It was 
held there that an agreement to refer the 
matter in dispute to several specified arbi* 
trators becomes incapable of performance 
when one of those arbitrators dies, and if 
snob death takes place before an application 
is made under clause 17, Schedule II of the 
Code of Civil Procedure, this is sufficient 
reason for refusing to file the agreement 
in Court and the Court could not make an 
order of reference under sub-clause (4) 
of the said clause. *In the present case, 
however, there is a distinct provision [see 
clause 6 (*i) (t) of the agreement] that in 
case of disability, resignation or death of 
any arbitrator, the party which had selected 
snob arbitrator would be competent to 
appoint another in such arbitrator’s place* 
It is stated in the present case that one 
Ram Riohbpal has been appointed as 
arbitrator in the place of Mul Gbaud, but 
whether (his be so or not, it is clear that 
some one can be appointed in Lala Mul 

(1) 44 Tna. Cas. 866; 71 P. R. 1918. 

(2) 42 lud. Cas. 911; 11 Bur. L. T. 16Q. 
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Oband’s place, and, therefore, it cannot be 
said that the agreement to refer the dis- 
pute to certain arbitrators has become void 
and of no effect. No doubt, if the agree- 
ment was to refer to certain speoiBed arbi- 
trators, one of whom died or resigned, 
and there is no provision for appointing* 
any one in his place, then the agreement 
would become void and the decision report- 
ed as Mohan Lai v, Damodar Das (1) 
would bo in point. Under the oironm- 
stances of the present case, however, we 
hold that the agreement has not become 
void by reason of the resignation of Lala 
Mul Ghand. 

With regard to the second point, it 
was no doubt provided that the arbitra- 
tors ^ should make their awards in writing 
within one month after entering upon the 
reference or after having been called upon 
to act by notice in writing by any party 
to the submission or on or bsfore any later 
day to which the period for making the 
awards had been enlarged. Now it does 
not appear to us that any notice in writing 
T-? within the meaning of clause 6 

j agreement. Attempts were 

made to geft the arbitrators together and 
they were got together in Lahore towards 
the end of October 1915, but there is 
evidence on the record to show that they 
never entered upon the reference within 
the meaning of the agreement. Lala Mul 
Uhand (page 30 of the paper-book) says: 

1 did not begin arbitration proceedings 
Again at page 32, Hoe 23, Rai Bahadur 
Lala Narsi^h Das, one of the arbitrators, 

* * 1 - begin the proceedings 

tor which we were appointed arbitrators, 

out we made new proposals to bring about 
a oompromise. ” At line 33 of the same 
page he says: The parties did not press 

tor the beginning of prooeedinge for award 
on the original agreement and they were 
piewed with the new propoaals. ” The third 
arbitrator, Nnssarwanji Jamasji’s statement 
win be fonnd at pages 36 et $eq. In his 
answer to qnestion No. 12 of the interro- 
gatoriM (page 39) he no doubt says; "We 

entered upon the referanoe in about end 

to question No. 25 he states; "Wb were 
^rking as mediators and not as arbitrators. 

Zm ‘0 bring about 

Mttlement with the oonsent of both parties,' 


From the above it is quite clear that the 
arbitrators never entered upon the referenoe 
but merely tried to make the parties agree 
to some terms proposed by them. In anv 
case we think that tbe mere fact that the 
award was not given within a month of 
the arbitrators entering upon their duties 
would no be a snffioient ground for refu“ 
ing to Sis the agreement in Court, espeoially 

that the period within whioh the award 
mig^t bo made could bee*tonded. 

With referenoe to the third point, the 
plaintiff has not supplied Rs. 40,000 worth 

etipelated in olause 

Latlh* We do not ooneider 

that this would be any reason for not 
Sling the award. The duty of the arbitra- 
tors ID respeot to wines and liqnors sn^ 
plied was that in ease of a dispute as to 
their value they were to make an award 
on the point. Some Bs. 25,000 worth of 
wines and hquors a^e said to have been 
supplied and the arbitrators can make an 
award as to tbe value of these. 

As to the fourth point, we oonsider that 
there was no necessity to Sis tbe letters 
n question in Court. These letters so” 
tamed proposals prior to tbe agreement 

them TL 1 eePerseded 

® ““e agreement is 

that the points not expressly herein or 

tion by both parties shall not bs adjudioat. 
ed upon by the arbitrators or the umpire 

This shows that the agreement is oonolnsive 

and supersedes all previous agreements 
We are, therefore, of opinion that there is 

that th® l'° Sagar’s contentions and 

that the lower Conrt’s order Sling the agree- 

ment in Conrt 18 correct. The appeal*^fai!s 
and IS dismissed with co 3 *p, 

dtsmU'sed, 
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ALLAHABAD HIGH COURT. 

Civil Appeal No. 21 of 1916. 
December 5, 1917. 

Present:— Sir Henry Richards, Kt., Chief 
^uetioe, and Justice Sir P. C. Banerji, Kt, 
Sheikh FAZAL AHMAD and anotbbb — 
Defendants — Appellants 


versus 


RAHIM BIBI andotbers— Plaint- 
iffs AND OTHER DEFENDANTS — RESPONDENTS. 
Muhavimadan Lniv — Maraz-ul-maut, v'hat h — Gift 
in javour of heir during maraz^uLmaut, o/— 

Applicability of doctrine to sales and wakfs. 

Where a man, who bad been suffering from con- 
sumption for more than a year, made a ^ft of 
certain property in favour of bis mother, and it was 
found that there had been a rapid increase in the 
disease about the time when the gift was made and 
that the deceased was under apprehension of the 
near approach of death: 

Held, that the rule of maraz-uUmaut applied to the 
transaction and that the gift, being in favour of an 
heir of the deceased, was altogether void.[p. 642, col. 1 .] 
The doctrine of maraz-uUmaut is founded on the 
Koran, which ordains that the heirs must inherit. 
It does not apply to a sale. [p. 642, col. 2 ] 

A wakf created during maraz^nl-maut is valid only 
to the extent of one*third of the entire estate of 
the deceased, [^p. 642, col. 2.] 

A gift made during maraz-uUmaut in favour of one 
of the heirs of tho deceasedis altogether void, [p.642, 

col, 2.] 

First appeal from the decisiou of the 
Subordinate Judge, Pilibhit, dated the 4th 
Janp^ry 1916. 

Mr. B. O’Oowor, Sir Sundar Lai and 
Dr. 8. U, Sulaiman^ for the Appellants. 

The Hon’ble Dr. Tej Bahadur Sapru, Messrs. 
Preo 2^ ath Banerji Iqbal Ahmed, for the 


Respondents. 

JUDGMENT,— This and the connected 
appeals arise out of two suits which relat- 
ed to certain property, moveable and im- 
moveable, which belonged to one Manzur 
Ahmad, who died on the 2nd of September 
1912. Manzur Ahmad, although he bad 
been warried (four times it is stated), never 
had any children. His heirs were, Brst, 
Fazal Ahmad (his paternal uncle), secondly, 
his mother Musammat Rahim Bibi, and 
thirdly, his two widows Musammat Qamar- 
nnnissa and Musammat Jilani Begam. Under 
the Muhammadan Law of inheritanoe hazal 
Ahmad would have been entitled to 10 

sihamsoatot 24. Rah.m Bib. to 8 
and the two widows to 6 sthams between 
them. Fazal Ahmad was not only nnole to 
the deoeased bnt he was also the father of 
Musammat Jilani Begam, his youngest wife. 


Before his de^th M^n^ui? Ahipad PQ9? 
sessed of a considerable atpoi^Qt of property- 
He bad deposited in the bopse of Lala l^bpb 
Oband (banker) the sum pf Rs* 16,876. Ho 
bad also in cash in bis house tbo Q( 
Rs. 8,500 and 4,000 sovereigps (equal to 
Rs. 60,000) which was buried in a bouse wbipb 
was pooupied by Jilani Begam. He had a)sQ 
Re. 58,000 on 6zed deposit with tbe Al- 
lahabad Bank. Besides this pash, tbe deceas- 
ed was possessed of some bouse propoFt; 
and a considerable amount of Zemindari 
property, including two villages called Mauza 
Bitbanra Kalan and Manza Amkbera> Tbe&e 
two villages were worth about two lakbs 
of rupees. The property of thp deceased 
was worth probably between 5 and 6 lakbs 
(if jewellery, ornaments etc., be included)* 

Very shortly before his death, Manzur 
Ahmad bad transferred tbe two last men* 
tioned villages to bis mother Musatntnal 
Rahim Bibi. He bad also given her tbe 
4,000 sovereigns. He caused the Rs. 16,876 
deposited with Lala Kbub Chand to be trana- 
ferred to her name. The Rs. 8,500 in cash 
had also been brought to the house of Lala 
Kbub Gband and placed to the oredit of 
Musammat Rahim Bibi. It thus appeare 
that the deoeased transferred, very shortly 
before bis death, property and money to tbe 
extent of Rs. 2,85,376. 

After the death of Manzur Ahmad there 
was litigation in the Revenue Court as to 
mutation of names with regard to tbe two 
villages to which we have referred, with tbe 
result that Fazal Ahmad sDOceeded in hav- 
ing his name recorded as one of the heirs 
of Manzur Ahmad, and he was appointed 
Lambardar. This suit was thereupon in- 
stituted in the Civil Court and Musammat 
Rahim Bibi claims against tbe other heirs 
that she is entitled to tbe villages by virtue 
of a deed, dated the 29tih of August 1912. 
In the other suit Fazal Ahmad u plaintiff 
and seeks therein (amongst other things) 
his share of the four thonsand sovereigns, of 
Rs. 16,876 and of Rs. 8,5C0. 

The defendants in the suit brought by 
Rahim Bibi pleaded (1) that Manzur 
Ahmad was so ill that he knew nothing 
about the transfer at all, (2) that if be was 
capable of understanding the transaction, U 
was in truth and in fact a gift and that tha 
gift being to an heir, was void, having regard 
to the Muhammadan Law of Maraz ul-mautt 
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Babim Bibi answBred these pleas by oon- 
tendiDS (1) that the transeption was not a 
gift bat a sale* iQ whioh oase *M.araz al* 
maat*’ did not apply, (2) that having regard 
to the natPE'9 pf the illness whioh was long 
protracted* the dootrine of Maraz-al*maut 
did not apply, and (3) that even if the 
dpptrioe of Maraz-al^maot did apply, the 
transaotion was a waqf and was valid to 
the extent of one*tbird of the entire property 
of Mentor Ahmad* In answer to the suit 
broaght by Fazal Ahmad, Bahim Bibi plead- 
ed that the gift of the money was valid 
beoaase Maraz-nl-maat did not apply and 
that the money was transferred not as a 
gift but in disoharge of a debt dne by the 
deceased to her. 

Both salts were tried together apon the 
same evidence* We have come to the oon- 
olasion, for reasons whioh we shall state 
later on, ^hat the transfers of the villages 
and of the money, etc., to Rahim Bibi were 
in truth and in faot gifts to Rahim Bibi, 
made by the deceased because he wished to 
benefit her more than his other heirs. In 
this view of the case, the alhimportant issue 
is whether or not the illness of Manzor 
Ahmad was each as to render the gifts 
void according to Muhammadan Law that 
gifts made io Maraz-ol maut are invalid. 
Rahim Bibi has, since Manzor Ahmad’s 
death, attempted to make a waqf of the pro- 
perty (perhaps more or less illusory) and 
she has given away most of the money to 
her own relatives who are not heirs of 
Manzor Ahmad. We may mention here that 
the learned Counsel for Fszal Ahmad in the 
appeal before us abandoned the contention 
that the deceased did not know and under- 
stand what be was doing when he made 
the transfer and learned Counsel laid no 
stress on the evidence of Faza] Ahmad or 
his witness, 

We propose, in the first place, to deal 
with the evidence relating to the illness 
of Manzor Ahmad. He was a man of vici- 
ous habits. He lived at a place called 
Dbondru, about six miles from Pilibhit. 
Dr. Nil Rafan Banerji was Civil Sargeon 
at Pilibhit in the year 1909, and in that 
year Manzor Ahmad was treated by him. 
Manzur Ahmad was then suffering from 
urinal complaints due to venereal disease. 
Dr. Banerji operated bat the operation 
was not altogether successful. Some of the 


urine oontinned to come throngh the wound 
instead of the natnral obannel. The deceas- 
ed oontinned to suffer from fistnla but he 
was much better and be dedicated some pro- 
perty as a thank offering for his recovery, 
(making himself, however, the Mutwalli). 
In 1912 Dr. Banerji was transferred to 
Bara Banki (a long way from Pilibhit) 
but the deceased came to him on the 26th 
of June 1912 and remained under the 
doctor’s care till the 7th of August pre- 
ceding his death* Deceased was then 
suffering from an abscess or fistula in the 
anns and consumption had commenced. 
Dr. Banerji later in bis evidence says that 
consumption had clearly developed. Dr. 
Banerji again operated and the wound 
caused by the abscess in the anus had 
nearly healed, but not quite, when the 
deceased returned home on the 7th of 
August. Between the 26th of June and 
the 7th of August consumption made rapid 
progress; and, when the deceased left for 
home, the second stage of the disease had 
almost passed. The doctor says, **when I 
sent off Manzur Ahmad from Bara Banki 
his oase was hopeless.” The doctor says 
that be had not impressed upon Manzur 
that he would not recover but "he (the 
deceased) had come to understand that 
hs would not recover.” When be went 
to Pilibhit from Bara Banki he was hope- 
less of his recovery. "He could not get up 

He required assistance to rise or 

to sit.” 

Dr. Banerji gave Manzur Ahmad, when 
he was leaving, a certificate, stating that 
he was not suffering from any contagious 
or infectious disease. The doctor gave him 
this certificate so that he might not be 
troubled on the journey by reason of the 
authorities thinking he was suffering from 
Plague or some such disease. Dr. Banerji 
was a witness for Rahim Bibi. Hs appears 
to have given his evidence in a straight- 
forward manner, and we consider that re- 
liance may safely be placed upon what he 
says. 

From Bara Binki Manzur Ahamd pro- 
oeeded to Pilibhit, a journey of about 10 
hours m the train. At Pilibhit he stopped 
for a few hours at the house of Alauddin, 
a brother of Rahim Bibi. and thence he 
proceeded to hi.s own house at Dhundru 
a journey of about six miles. Within * 
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few day he suffered from a pain in his 
side, and he sent for another doctor who 
was then Civil Surgeon at Pilibhit, named 
Baldeo Singh. Even before Manzur Ahmad 
left Bara Banki, he had felt this pain and 
complained of it to Dr. Banerji. Dr. 
Baldeo Singh considered that he had an 
absoesB near the kidneys but he was not 
very certain about the locality. He 
advised him to come in to Pilibhit to 
be operated upon. The deceased was 
lying on a bed when Dr. Baldeo Singh 
saw him at Dhundrn. On the 14th of. 
August Manzur Ahmad was brought hack 
to Pilibhit in order to be attended to by 
pr. Baldeo Singh. He came again to 
the house of Alauddin, his mother’s brother. 
Dr. Baldeo Singh assisted by another 
doctor (Dr. Chatterji) operated upon him 
on the 15th of August, No less than two 
pounds of very evil smelling pus was 
taken from the abscess. The deceased was 
very weak and Dr. Baldeo Singh con* 
tinned to treat him for some days. The 
wound was dressed daily, and the operation 
seems to have been fairly suooessful. Dr, 
Baldeo Singh ceased to treat the deceased 
after some days; hrst, because Manzur 
Ahmad would not take the medicines he 
directed and, secondly, because the doctor 
became seriously unwell himself. Dr. 
Baldeo Singh was also a witness for Rahim 
Bibi. 

Another witness for Rahim Bibi was 
Dr. Chatterji, whom we have mentioned 
above as assisting Dr. Baldeo Singh. 
When he gave his evidence he was Civil 
Surgeon at Pilibhit. He continued in 
atteodance upon the deceased after Dr, 
Baldeo Singh had ceased to attend him. 
He says that after the operation Manzur 
Ahmad never gained sufficient strength 
to move about. On the 2Dd of September 
he died. Dr. Chatterji says that he and 
Dr, Baldeo Singh, before they operated 
apon him, found that be was suffering 
from consumption, that his heart was weak, 
and they accordingly performed the ope* 
ration without chloroform. He says that 
when he first saw Manzur Ahmad, the 
apex of his lung was affected. Before 
he died about one-sixth of both lungs 
was affected. The consumption had extend* 
ed to his throat aud the deceased was 
eufieriug from tubercular laryngitis, his voice 


had become hoarse and he eventually 
died from Asphyxia, being unable to breathe • 
in consequence of the laryngitis. 

Daring all this time, and wbeh the^ 
deceased died, be was staying in the bouse ' 
of Alsuddin. In the same bouse also lived 
Wisaluddin, a nephew of Rahim Bibi, 
that is to say, the son of her deceased 
brother. Wisaluddin and his brothers 
are the persons in whose favour Rahim 
Bibi has since parted with the greater 
part of her property and they were not 
heirs of Manzur Ahmad, 

As already stated, while the deceased 
was staying in this house, be had sent to 
Dhundru to have the four thousand sove- 
reigns dug up from the house of Jilani' 
Bibi in order that they might be reburi* 
ed in the house of his mother Rahim 
Bibi. Directions were also given to bring 
the Rs. 8,500 to Kbub Chand, banker, 
The latter money duly reached Khub 
Chand, but the sovereigns, after being dug 
np, were stolen (half were afterwards 
recovered). This happened about the 20th 
of August or a little later. On the 29th 
of August the deceased executed a deed 
of transfer in favour of his mother Rahim 
Bibi in the following form: —“I, while in 
a sound state of body and mind, have 
absolutely sold of my own free will the 
entire 20 bifiU’fls Zemindari property in 
Mauza Bithaura Kalan, Parganah and 
District Pilibhit, and the entire 20 Uswa 
Zemindari property in Mauza Amkhera, in- 
cluding the hamletscalled Zahurganj, Manzur- 
gunj, Samaria, and Makruli, Pargana Rioha, 
Tahsil Baheri, District Bareilly, and with 
all the appurtenances and interests appertain- 
ing thereto, without the exception of any 
right or share, to my mother, Mmammai 
Rahim Bibi, wife of Sheikh Zahur Ahmad, 
Sheikh, resident of Mauza Dhundru, Pargana 
Jahanabad, District Pilibhit, for two lakhs 
of rupees, half of which is one lakh of 
rupees, and made over the possession of 
bath the properties sold to the vendee. 
Now neither I nor any of my repre* 
sentatives have any right in the abovo 
mentioned properties sold. Out of the 
entire sale consideration I have received 
Rs. 10,000 in cash, and have left 
Rg. 1,90,000 with the vendee with my direc- 
tions, in order that she may spend it with 
her own authority and at her own discre- 
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tion for good purposes for the beoeBt of 
my soul in the next world. Henoe I 
exeonted this doonment as a sale deed 
giving anthority in respeot of the so m held 
in deposit for oharity, on a stamp paper of 
BfS. 2|000 under Artiole 23 and on a stamp 
paper of Rs. 15 under Article 7, Schedule 
I, Act II of 1889, so that it may serve 
as evidence.’* Registration was duly effect- 
ed and the deed has the following endorse- 
ment: — 

Let it be known that the executant is 
ill and be submitted a certificate of his 
illness given by the Assistant Civil Surgeon, 
Filibhit, who is now Civil Surgeon in 
oharge of Pilibhft, with his application 
for issue of a commission, which is in the 
olffiloe.*’ 

The certificate is as follows: “l came 
to dress Sheikh Manzur Ahmad of Obundru 
at the time nben the deed was presented 
and execution admitted by him before the 
Sub- Registrar. 1 found his mental faculties 
nnimpaired and be answered to every 
question referring to the deed quite cor- 
rectly,** 

The deed was registered between 5 and 
6 o’clock in the evening on the ;:9tb of 
August 1912. This oertifioale was given 
by Dr. Chatterji at 6-30 in the evening. 
At 9-30 in the morning of the same day. 
Dr. Chatterji bad given another certificate as 
follows: Certified that I examined Sheikh 

Manzur Ahmad, Zemindar of Dbundrn, this 
morning at the request of the Sub- Divisional 
Magistrate and found bis mental faculties 
not affected yet, although his general 
condition is extremely weak.” 

It is pretty clear that the Sub- Registrar 
had some hesitation in registering the 
deed, having regard to the condition of 
the deceased, and notwithstanding the 
explanation which Dr. Chatterji gave when 
giving his evidence, we think that his 
first certificate shows that the deceased’s 
condition was very critical on the morning 
of the 29th of August. The certificate was 
given in £nglish and Dr. Chatterji under- 
stands English. The words "found his 
mental faculties not affected yet” are signifi- 
cant. Immediately after the execution of 
the deed men were sent off post baste to 
make oolleotions at the two villages and to 
apply for mutation of names. It was not 
the time of year at which oolleotions are 
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made, and the roolleotions which were in 
fact made were more or less of a formal 
character obviously the intention was to 
show that the deed bad been acted upon 
and possession taken. Certainly those steps 
were taken with the least possible delay. 

Rahim Bibi also examined Abdul Jabbar, 
a Hakim, who says that he had occasion- 
ally to see Manzur Ahmad one or two 
years before his death, and that be had 
been suffering from syphilis and gonorrhoea. 
The importance of the evidence of this 
witness is to show that the deceased had been 
Buffering from consumption for a considerable 
period. The witness would not be in a position 
to speak of the deceased snffering from con- 
sumption fromanysoientific examination of the 
sputum. There wasnobloodintbesputum. Any 
suspicion he might have about consumption 
would be the consequence of bis observation 
of the general state of health of the deceased 
and the fact that be suffered from fever. 
The fever from which Manzur Ahmad 
suffered might no doubt be attributed to 
consumption, but it also might be attributed 
to the other diseases deceased suffered from 
and bis weak state of health. Dr. Chatterji 
no doubt says that the progress of the 
consumption was slow, but we think that 
this statement is negatived by the evidence 
of Dr. Banerji, which shows that even between 
the 26th of June 1^12 and the 7th of 
August of the same year consumption was 
making rapid progress. We also think that 
the statement of Dr. Chatterji about the 
progress of the disease is negatived by the 
facts that be himself has deposed to. At 
first the apex of the lungs was affected, 
that is about the 15th of August, and by 
the time he died one-sixth of both the 
lungs was affected. Moreover, the disease 
had spread to bis throat and tubercular 
laryngitis had set in. Signs are not wanting 
in the evidence or examination and cross- 
examination of Dr. Cliatterji that he had 
become to some extent a partisan (see hia 
attempt to wittle down the signiHoanoe of 
his certificate in ‘rvhioh he says that 'the 
mental faculties ')£ tho do«3eased had not 
yet been allectod. although hia general 
condition is romoli' weak.'’) The witness 
seems to havi' lertt i)im.solf a little to an 
attempt T, !_ .va-: being made to suggest 
that the i.hivsj ul Manzur was of lung 
duratioc; wic!ijuc any rapid inoroaso. The 
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dootrioe of Maraz al-Maut does not apply 
to oaees of lingering and protraoted 
illn^se. 

Tbe Qonolnaion that we have oome to 
is that the illness of Maozar Ahmad all 
along rapidly progressed and increased 
between June and tbe 2nd of Septembar 
when he died, and that it cannot possibly 
be said that he safEered from a lingering 
disease. There is no very satisfactory evi- 
dence when consamption commenced, bat 
even if we assume that tbe seeds of the 
disease were present for some time, the 
progress of the disease was rapid between 
Jane and 2Dd September. We believe Dr. 
Chatterji when he says that when Manzar 
Ahmad left him on the 7th of Angust 
the deceased was under the apprehension 
of death — and if this view be correct, no- 
thing which sabsequently happened was at 
all likely to lessen that apprehension. The 
safferings of the deceased continued steadily 
to increase. The evidence of Rahim Bibi 
herself shows that tbe deceased apprehended 
death and that she was frequently trying 
to console him and remove his apprehension. 
We think that the two oertiBoates which 
Dr. Chatterji gave show that thofe about 
Manzur Ahmad believed that he was going 
to die, aud that this apprehension was 
shared by the Sub-Registrar. That those 
who were about him (near relations of Rahim 
Bibi) believed he was going to Ciie is also 
shown by the very great baste there was 
in sending off men to make the collections 
at tbe two villages and Bliog an application 
for mutation of names on 30th August. 
What other people thought who were daily 
seeing tbe deceased is not without some 
bearing on what the deceased was likely 
to think himself. The learned Judge refer- 
ring to the evidence of Abdul Aziz, a witness 
for FazI Ahmad, says that the deceased 
told tbe witness that be was better and 
that as soon as he would recover he would 
show him the villages that required water. 
This is not quite what the witness said. 
Witness said that the deceased said * if be 
recovered.’’ The learned Advocate for Rahim 
Bibi admitted that if there was a rapid 
increase in the disease abont tbe time when 
tbe **gift” was made, and if the deceased was 
under apprehension of the near approach of 
death, the rule of Maraz ul Mant would apply, 
even though tbe deceased had been safferiug 
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from consumption for more than a year 
before he made tbe gift. In our opinion, 
the illness of the deceased was not at 
lingering disease and be was under the 
apprehension of near approaching death 
and if the transfers of the money: and 
of tbe land ought to be regarded as 
‘‘gifts” to Rahim Bibi, they were void 
under tbe Muhammadan Law as having been, 
mad<) when the donor was suffering from 
his death illness. 'The doctrine of Maraz ul- 
Maut is founded on the Koran which ordains 
that the heirs must inherit. Even though 
our sympathies may be to some extent more 
with Rahim Bibi, the affectionate mother 
of the deceased, we are bound to administer 
tbe law. 

The next question we propose to deal 
with is, what was the real nature of the 
transaction. If tbe transaction was a sale 
tbe doctrine of Maraz ul Maut does not apply. 
If tbe transaction was the creation of a 
Waqf by the deceased, the transaction 
would be good to the extent of one-third 
of tbe entire estate of tbe deceased. If 
it was a gift to Rahim Bibi, one of tbe 
heirs, it was altogether void. Oo the face 
of it the deed is a sale-deed. But it is 
abundantly clear that Rahim Bibi bad 
nothing like 2 lakhs of rupees wherewith to 
purchase the property. At the time the deed 
was registered tbe sum of Rs. 10,000 was 
produced before the Sub-Registrar, but we 
are absolutely oonviooed that this Rs. 10,000 
did not belong to the Musammat, It was 
brought from the bouse of Khub Ohand, 
banker, and was beyond all question money 
which bad belonged to the deceased, at 
least up to the time that tbe money had 
been changed from the account of the deceased 
to the account of Rahim Bibi in tbe books 
of the firm of Kbub Ghand, and this change 
took place while the deceased was lying ill 
in tbe house of Ala-ud-din. It is said that 
the deceased owed money to his mother and 
that the sale was made in consideration 
of tbe discharge of this debt. In tbe Brat 
place, we must point oat that the sale does 
nob purport to be in consideration of the 
discharge of a debt. It is made in con- 
sideration of 2 lakhs of rupees, Rs. 1,90,000 
being left with tbe vendee. In the nex place, 
Rahim Bibi tried to make out that the debt 
due to her by her son represented a fortune 
which she bad received many years before 
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(at the time of her marriage) of Rs. 40,000. 
She eaya that her hasband kept this 
Ra. 40,000, that after bis death it was 
handed over to her eldest son to be in> 
vested, and npon his death in the year 
1906 it was banded over to Manznr Ahmad 
and that Manznr Ahmad owed her the 
original amount of her fortune together 
with a large snm aeonmnlated dnring the 
lives of her hasband and two eons. The 
leamnd Jadge in the Court below is oarefnl 
to say when he finds certain matters in 
favour of Rahim Bibi, that be must not 
be at all taken as endorsing this story of 
hers. We altogether disbelieve the story. 
There is no evidence worthy of name to 
support the allegation that Rahim Bibi 
ever had a gift of Rs. 40,000 which had 
been kept intact for her by the male 
members of the family. It is true that 
Rahim Bibi nlso states that she had some 
Zim'ndari property and that the deoeasei 
used to collect the profits, banding 
ov^ to her from time to time small same 
wbieh she required, retaining the balance 
for lior. We find that in the year 1892 
after the death of Zahar Ahmad, the 
husband of Rahim Bibi, an award was made 
nilder which she got a village called Pureoia 
whioii brought in profits of about Rs. 1,' 00 
per annum. In the year 1896 she got 
Rs. 2,000 a year in lieu of the village 
Pnrenia and in tbe year 1906 on the death 
of her eldest son she got property which 
brought her in abont Rs. 4, £00. (This was 
nob in addition, it mnst be remembered, to 
what she had previously.) We find that 
tbe bad an establishment of her 

own. She has been fonr times to Mecca. 
She had a nnmber of relatives of her own to 
whom she wonli probably make gifts from 
time to time. She would also perhaps make 
some charitable gifts. Beariog in mind that 
the Mwammat was the widow of a rich man 
and the mother of rich sons, we thick that 
her means were no more than sufficient for her 
own support and maiotenaDoe and that oer* 
tainly there was no room for large aooumula' 
tioDS, The probabilities are that one year 
with another she got from her son at least 
the amount of tbe profits of her property, 
probably a good deal more 

There are no accounts to show that her son 
bad any monies of hers in bis hands. The only 
important evidence to support tbe allegation 


that the deceased owed his mother money is 
a deposition which Manznr Ahmad made on 
the 25th of August 1912, that is to say, at 
or about the very time when he was trans- 
ferring a large amount of property to bjs 
mother. In this deposition Manznr Ahmad 
says that whilst he was lying ill in the 
house of Ala ud-din, he had sent one Amir 
Khan (his mother’s karinda) to take posses- 
sion of the four thousand sovereigns on her 
behalf and that be bad also told Amir 
Khan to get the Rs. 8,500 to deposit in the 
Kothi of Khub Chand to credit of hia 
mother. In the deposition be says: “l said 
to Amir Khan that I owed money to my 
mother.” It is contended that this ad- 
mission by Manzur Ahmad of bis indebted- 
DOSS to his mother is very strong evidence 
that he owed her money. The deposition 
came to be made under the following 
oircumstanoes. After the sovereigns were 
unearthed, they were made away with by 
the servants who were sent to get them. 
The Rs. 8,5'JO were duly deposited with 
Khub Chand but the sovereigns were 
stolen. For some time tbe loss of the 
sovereigns was kept from Manzur Ahmad, 
because it was thoqght that the news 
would have a very serious effect npon him 
in his delicate state of health. In tbe 
end, however, when the criminal law was 
set in motion against those alleged to be 
responsible for the theft, it was decided to 
get a deposition from Manzur Ahmad. 
Tbe weight to be attached to the statement 
by Manznr Ahmad that Le owed hia 
mother money is greatly lessened by the 
fact that be bad a motive for making tbe 
statement, even if it was untme. More- 
over, tbe statement was made at tbe very 
time be was handing over to bis mother a 
large portion of bis estate and when he 
knew (as we believe) that be was about 
to die. Manzur Ahmad did not even say 
he owed bis mother money. Ho says that 
be told Amir Khan that ho owed the money. 

As to the question ot Wugf, the deed 
does not 8»y that the villages were to be 
held as Waqf property. Ir the deceased 
wanted to dedicate the viUage-, there is 
no reason why he sLuuia not have ex- 
pressly dedi'jateo t^'ocu r.s l.o did tbe 
property in 1906 on the occasion of his 
previous illness h.e did not think he 
was going to du*. ho might have named 



644 


lirDiAlr OA^B. 


[1919 


FAZiL AHUID V, RiBIM BIBI. 

himself as Mutwalli as be did in 1909 or 
he might have named bis mother Mutwalli. 
The deed only says that Rs. 1,90,000 of 
the price (wbioh was not and could not be 
paid) was to be applied for charitable 
purposes at the discretion of his mother. 
Looking at the evidence of Ala ud-din, of 
Rahim Bibi herself, the condition of the 
donor and the sarronnding oiroamstanoes, 
we have come to the oonolnsion that the 
handing over of the sovereigns and the transfer 
of the Rs, 8,500, Rs. 36,876 and of the two 
villages were in tratb simply gifts made 
by the deceased to his mother and the 
provision in the deed that Rs. 1,90,000 
should be applied in obarity at the 
discretion of Rahim Bibi was a somewhat 
ingenious device to give the transaction 
the appearance of a sale so as to evade 
the Muhammadan Law, wbioh forbids a 
Musalman in his death illness to make a 
gift to one heir at the expense of the 
others. It will be seen from the evidence 
of Ala nd din and Rahim Bibi that they 
did not think that a Waqf was being 
made of Rs. 1,90.000, said to be loft with 
Rahim Bibi. We may mention here that 
neither side relied on the evidence of 
witnesses other than those we have men* 
tioned. On both sides there was, as the 
learned Judge says, a considerable amount 
of bard swearing. Fazal Ahmad not only 
alleged but stated iu his evideuoe that 
the deceased did not even know the 
contents of the deed; while we think that 
the deceased was in a very weak condition 
when he executed the deed, we agree with 
the Court below that be understood what 
he was doing. This is borne out by the 
fact that on the 25th of August he was 
able to make a deposition about the loss 
of the sovereigns. If Fazl Ahmad had 
oonBned himself to exaggerating the oondi* 
tion of the deceased, it might be said that 
one side was as bad as the other. But 
a litigant must be held responsible for 
the witnesses he produces to support bis 
case and Fazl Ahmad produced a doctor 
who stated that he bad examined the 
deceased shortly before his death. This 
witness was named Warris, who states 
that he is the moat senior practitioner in 
Lucknow. He states that be saw the 
deceased at Pilibhit after the opera* 

tion for the abscess iu the intestines. 


He went to visit him early in the morn- 
ing without informing Dr. Baldeo Singh 
or Dr. Ohatterji, He removed the band- 
age, probed the wound, came to tbe 
conclusion that the case was quite hopeless 
and decided to have nothing more to do 
with the patient. He left Pilibhit without 
seeing either of the Doctors. He gives a 
most extraordinary account of his journey 
from Bareilly to Pilibhit and from Pili- 
bhit back to Bareilly by road. The learned 
Judge was of opiuiou that this witness bad 
never visited tbe deceased at all, and we 
fear there are grave reasons for thinking 
that the learned Judge was right. It is 
almost unbelievable that a Doctor who 
had taken bis degree at Edinburgh Uni- 
versity, would have visited tbe deceased 
without informing the Doctors, who had 
just operated upon him. It was even more 
extraordinary that he should have inter- 
fered with the wound. His account of his 
journey by road in the height of the rains 
looks rather like as if he was afraid to 
say be came by train, because it should 
have been proved that be did not, Tbe 
learned Judge comments upon the evidence 
given by another witness produced by Fazl 
Ahmad. '*Manlvi Bashir-nd din, Yakili'iS 
guilty either of perjury or its abetment 
or of gross misoondaot as a legal praoti- 
tiouer. No one would believe him that 
with tbe kuowledgeof forgery and incapa- 
city iu the executant he acted as a Vakil 
for Rahim Bibi and supported her title 
on tbe invalid forged deed. He is condemned 
on his own admission. I need not' wastq 
time in commenting on his evidence be- 
yond saying that he folly deserves prose- 
cation. His story is that be was brought 
to Pilibhit to fair out the. sale>deed, but 
be refused to take part m the forgery 
after looking at Manzur Ahmad who was' 
senseless.’’ Maulvi Basbir-nd-diu undoubted- 
ly gave the evidence to which the learned 
Subordinate Judge refers. He had undoubt- 
edly previously acted for Rahim Bibi and 
we Ond (see page 70 of the respondent'^ 
book in First Appeal No. 21 of 1916) that 
he actually sent to Rahim Bibi a paper 
containing on one side a number of questions 
which he as her Vakil intended to ask 
her on examination and re-examiuation.. 
On the other side he dictated tbe answers 
which she was to give to the questioofl 
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which he intended to ask. We need only 
refer to two of these questions. One was 
'*whatwaB the condition of Manznr Ahmad’s 
senses at the time? — Answer — they were very 
good. — Qnestion—up to what time did Manznr 
Ahmad remain in his proper sensesF-^'Answer 
—be was in his senses till be breathed his 
last.** It thns appears that the witness 
waa prepared to come into Court and swear 
that the deceased was so had that he 
refneed to have anything to do with the 
deed, and with this knowledge he told 
Rahim Bihi to answer his questions exaotly> 
to the contrary. 

We have come to the oonoluaion that this’ 
appeal must he allowed. But to mark onr. 
strong disapproval of some of the evidence 
adduced on behalf of Fazl Ahmad we 
disallow all costs of witnesses in the 
Court below. The order of the Court is 
that the appeal is allowed, the decree of 
the Court below set aside and the claim 
of Rahim Bihi dismissed with costs in both 
Courts, save as mentioned above. Costs in 
this Court will inclnde fees on the higher 
scale. 

We direct the Receiver to prepare and 
bring in as soon as reasonably possible a, 
final, account with a view to his being 
discharged. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Misobllxneods Second Civil Appeal No. 808 

OK 1918. 

Augnst 5, 1918. 

Presentt — Mr. Jnstioe Soott-Smith and i 
Mr. Jnstioe Martinean. 

BHAN SINGH and others — Plaintiffs — 

Appellants 

versus 

JAGAT SINGH and othbbs— Defendants — 

Respondents. 

Punjab Land Revenue Act {XVII of lb87^, 8. 158 
(2) (xvii) — Jurisdiction of Civil uitd Rewenue Courts 
^Partition, suit for, by tenant for Jived term, whether 
cognisable by Civil Court. 

Under section 168 (2) f.ut’u') of tho Punjab Land 
Bevenue Acta Civil Courc has no jurisdiction to 
entertain a suit for partition of agricultural land 
brought by a tenant holding for a lixed term. Such 
a olaim must bo made in a Revenue Court, [p. 6-16, 
Opl. 1.^ 


Miscellaneons second appeal from the orde^ 
of the Additional District Jndge, Amritsar, 
at Gnrdaspur, dated the 15tb December 1917. 

Dr. Ookel Ohand Narang, for the Appel* 
lants. 

Mr. Lai Ohand Khoslat for the Respond* 
ents. 

JUDGMENT. — Sawan Singh, one of the 
joint owners of certain land, leased hi^ 
share to the plaintifEs for six years. The 
plaintiffs got a decree for joint posseasiop 
and obtained formal possession in exeoQy 
tion. In the present suit they ask for 
a decree for aotnal possession by partition. 
The lower Courts have concurred in bolding, 
that the Civil Court has no jnriadiotion, and 
the question is, whether that decision is 
correct. 

The contention on behalf of .the plaintn 
iffs appellants is that they are neither 
ovrners of the land nor oconpanoy tenants 
and, therefere, cannot apply to the Revenne 
Officer for partition under section 111 
of the Land Revenne Act, that their only 
remedy is to sne in the Civil Conrt, and 
that the claims for partition referred to in 
section 158 (2) {xvii) of the Land Revenne 
Act, in regard to which the jnrisdiotion of 
the Civil Court is ousted, mean only snoh 
claims as a Revenne Officer can dispose of. 

We agree that plaintiffs are not owners 
of the land since they are tenants under 
Sawan Sisgb, and the term ^'landowner*' 
as defined in section 3 (2) of the Land 
Revenne Act does not include a tenant. 

But as regards the second point, there is 
nothing in clause (xcu) of section 158 (2) 
to show that that clause includes only those 
claims for partition which a Revenne OlHcer 
is empowered to deal with under Chapter IX. 
The words used are any olaim for partition 
of an estate, holding or tenancy” without any 
qualification. 

The appellants’ oontentioii appears at 
first sight to be supported by the words 
“and in particular”, which occur just before 
sub-section (2). Sub-aeotiou (1) pruvide:^ 
that a Civil Court tihall noL have jariedio- 
tion in any matter v/hich llij Govern- 

ment or a Revenue Odioer is empowered 

by this Act to dispose of, or take cognizance 

of the manner in -.vhijh thu Local Govern- 
meat or any Rjv.uu'i exercises auy 

powers vested i-t or hiiu by or under 
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this Aot, Then oome the words "and in 
partioular’* followed by snb-seotion, (2), a 
Civil CoDrt shall nob exeroiee jarisdiofiion 
over any of the following matters, namely 
eto. 

If the words "and in parfcionlar** implied 
that the speoiBo matters ennmerated in the 
varions olaoses of sab-seotion (2) are all 
ineladed in the geoeral olass mentioned in 
Bub-seotion (1), the appellants’ contention 
would be oorreot, Bat wa think that 
this was not the meaning. Had the 
intention been to sabordinate the words a 
Civil Oonrt shall not exercise inriadiotion 
over any of the following matters” and 
the 23 olanses which follow to snb section 
(1), it would have been natural to include 
them in that sub-section. The fact that 
they were not so included, but form a 
separate sob section, would show that they 
are to be treated as independent of, and 
not as subordinate to sub section (1). 
AUboDgh cases coming under most, if not 
all, of the clauses of sub-section (2) would 
ordinarily also fall within the general category 
described in sub-section (1), it is not 
necessary that they should do so. 

With regard to partition oases in 
particular, we thick it would be very 
improbable that it could have been 
intended that, whilst a claim for partition 
of agricultural land when made by a 
landowner or an occupancy tenant sbouli be 
dealt with only by a Revenue Officer, the 
Civil Oonrt should have jurisdiction to dispose 
of (uoh a claim when made by a tenant 
holding for a 6xed term. The reason for 
the omission to provide in section 111 
that an application for partition might be 
made to a Revenue Officer by a tenant 
holding for a 6xed term was probably, not 
that it -was thought proper to reserve to 
the Civil Court jurisdiction in respect of a 
claim made by such a tenant, but that it 
was considered that such a tenant should 
not be entitled to apply for partition 

at all. . ^ , 

We, therefore, hold that the Courts below 

are right in deciding that the Civil Court 
has no jurisdiction in the present case and 
we dismiss the appeal with costs. 

Appeal dismtssed. 
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ALLAHABAD HIGH COURT, 

First Omti Appbal No, 21i4 op 1915. 

April 6, 191S. 

freeent : — Mr. Justice Piggott and 
Mr. Jnstioe Walsh. 

Musflmma/PATIMA BlBI and OTHBBF 

— Defend ints — Appe l an rs 

versus 

RAM NARAIN SAHQ and otbebs — ' 

Plaintiffs and Defendints— Respondents. 
CiviJ Procedure Code {Act Fo/1908), O.XLIf r. 
22 — Cross-objectiona, whether can be preferred against 
co-res pendents. 

Plaintiff instituted a suit upon a mortgage-deed, 
purporting to bare been executed by four males 
and two ladies and to convey an 8-anna share out 
of 16 annas in 3 villages and certain bonee pro- 
perty and a grove, the share of the ladies in the 
property being 2/6ths of the whole and of the male 
executants !-/5tfas of the whole; the suit was for 
realisation of the mortgage-debt from an 8-anna 
share of the defendants in a single village and 
also from the house and the grove. The trial 
Court, finding that the execution of the deed by 
the ladies was not proved, gave a decree against 
the male executants for the sale of an S-anna 
share on the ground that, after deducting the share 
of the ladies, they owned between them mure than 
an 8-anna share out of the entire 16 annas. The 
defendants against whom the decree was passed 
appealed, the plaintiff and the ladies being made 
respondents. The plaintiff filed a petition of cross- 
objections, contending that execution was proved 
against the ladies. The dofendants-appellants 
objected that the plaintiff was not entitled to 
challenge the order of the Court below dismissing 
the suit against the ladies, by way of a petition of 
cross-objections: 

Held, that it was open to the plaintiff, as respond- 
ent to the appeal, to support the decree of the 
Court below, in so far as that decree ordered the 
sale of a share of 8 annas, upon a ground that had 
been decided against him by the trial Court, 
namely, upon the allegation that the document 
in suit had been executed by the ladies, and that as 
soon as an appeal was filed on the plea that in any 
event only s/oths out of an S-anna share should be 
ordered to be sold, the plaintiff had a ground for 
asserting his original claim, and it was within the 
competence and discretion of the High Court to 
pormit the petition of cross-objections to be beard, 
even as against those defendants to the suit who were 
arrayed as respondents to the appeal, [p. 648, ool. 1.] 

First appeal from the deoieioD of tbe 

SesaioDfl and Subordinate Judge, Jannpnr, 

dated 30th March 1915. 

The Hon’ble Dr. Tej Bahadur Sapru (with 

him Dr. 8. Af, Sulaiman)^ for the Appellante* 

Mr. B, E. 0*Conor (with him Mr. Qokul 

Prasad), for the Respondents. 

JUDGMENT. 

PiGQOTT, J —This is a puit on a mortgage 

of tbe 17th of September 1900, The eseoot* 
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&nts of this deed were BIZ persona. Jamil 
TTllah and Jalil Ullah, the two sons, and 
Musammat Kbatnn Bibi, the surviving widow 
of one Khalil Ullah, deoeaaed, were the first 
three. The other three ezeontants, Johra 
Bibi, Mohammad Shibli and Mohammad 
Makki, were membeija of the same family, 
oonneoted more or less distantly according 
to a pedigree which is to be found at page 
2 of the printed record. The only point 
I desire to make about these three ezeout- 
ants at present is that the pedigree does 
not show that they could have inherited 
any property from the deceased Khalil 
Ullah so as to be liable for payment of 
any portion of that gentleman’s debts. 
The suit as brought is against the ezeoutant 
Jamil Ullah in person and the heirs of the 
remaining five ezeoutants, all of whom are 
since deceased. The Court below has found 
ezecntion proved as against the four male 
ezeoutants and not proved as against the two 
ladies, Kbatnn Bibi and Johra Bibi. The 
mortgaged property as specified in the deed 
in suit ooDsists of shares in three villages 
and certain bouse property and a grove, 
but the present soit is for realisation of 
the entire mortgage-debt from an S anna 
share of the judgment debtors in a single 
village, the came of which is variously 
written as Qowai or Gowaipur, and also 
from the dwelling house and the grove. 
We have no infcrmation before us as to the 
respective shares of the various exeoatants 
of the deed in the dwelling house or in 
the grove ; but as regards the principal 
item involved in the plaintiffs* claim, namely, 
the share in village Gowaipur, an extract 
from the register of proprietary rights is 
printed at page COR. This shows tliat in 
the village in question the six executants 
of the deed owned in the year lOCO an 
entire Mahal of 16-annaa and that they 
owned the same in certain speoiBed shares. 
For our purposes it is soffioient to note 
that the shares of the two ladies came to 
2/5th8 of the whole and the shares of the 
four male executants to S/oths of the 
whole. The deed in suit purports to mort- 
gage an 8 anna share out of the whole Id 
annas, the said mortgaged share being the 
property of all the executants, but without 
any further speoifioatinn. Now the learned 
Subordinate Judge, while finding it not proved 
that tb^ two ladies, Musammat Kbatun Bibi 


and Johra Bibi, had executed the deed in 
suit, has nevertheless given a decree for the 
sale of an 8-anna share, on the ground 
that the male executants of the deed in 
suit did own between them more than an 
S anna share out of the entire lo annas, 
even after excluding the shares owned by 
the two ladies. 

We have before us an appeal by those de< 
fendants against whom the suit was decreed, 
and a petition of oross-objeotioos under 
Order XIjI, rule 22, Civil Procedure Code, 
has beeo filed by the plaintiffs. The 
appeal raises in the main three points : — 

Firstly, it is contended that execution of 
the deed in suit is not proved as against 
any of the executants other than Jamil Ullah, 

Secondly, it is contended that, even if 
execution be proved agaiost any or all of 
the other executants, there has been no 
valid registration of the document as aorainst 
any of the executants other than Jamil Ullah. 

Thirdly, it is oonteoded that, in any 
event, the decree should have been for the 
sale of 3/5ths of an 8 anna share and 
n 3 t an entire 8-anna share. 

The remaining pleas in the memorandum 
of appeal are either summed up in the three 
contentions above stated or have not been 
soriously pressed. 

In the memorandum of oross objeotions 
the plaintiffs contend that execution was 
proved as against the two ladies Khatun Bibi 
and Johra Bibi and that tffsot should be 
given to this contention, if allowed, in any 
decree which this Court may pass. 

It will be convenient to state at once 
that this petition of cross-objections was 
met at the outset by those defendants who 
represent the estate of Khatun Bibi and 
Jobra Bibi, by a plea that the plaintiff i 
were not entitled to challenge the order 
of the Court below dismissing the salt as 
against the representatives ot these ladies 
by way of a petition of cross-objections. 
The point is that the representatives of 
these ladies are arrayed aloug with the 
plaintiffs as re'-poudeiit.-: to this appeal. 
They wore content to rocent tho decree of 
the Court bc*luw iS pa^^l;d and havo not 
tiiemselves apper If «' against it. In support 
of this cnntf t; .’! rolia.noe is placed upon a 
decision ci Court in KnUn v. Mnnnt (1), 
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in wbioh the prinoiple oontended for 
is laid down in broad terms. As a matter 
of faot the position bas since been re*oon> 
sidered by tbia Court in Ahdul Ghani v. 
Muhammad Fasih (2). We have been re- 
ferred also to deoisions of other High 
Courts to be found in Bishun Churn Boy 
Ohowdhry v. Jagendra Nath Roy (3), 8hahiud^ 
din V. Deomoorai Koer (4), Jadunandan Prosad 
Singha v. Koer Kallyan Singh (b),Nur8ey Virji 
V. Alfred H, Harrison (6), Munisami Mudaly v. 
Ahbu B/eddy (7). It may be noted at onoe 
that it was in any event open to the 
plaintiffs* as respondents to the appeal, to 
support the deoree of the Court below, in 
60 far as that deoree ordered the sale of 
a share of 8 annas, upon a ground whiob 
had been decided against them by the 
trial Court, namely, upon the allegation 
that the document in suit bad, contrary to the 
Bnding of the Court below, been duly executed 
byKhatun Bibi and JobraBibi. It was im- 
possible, therefore, to close the mouth of 
the learned Advocate for the respondents 
or to refuse to re- consider this question 
of execution by the two ladies. As a 
matter of fact, under the peculiar cironm- 
stances of this case, it seems clear that 
the plaintiffs could not be blamed for 
acquiescing in the decree of the trial Court 
so long as that deoree entitled them to 
bring to sale a full 8- anna share ; but 

they had ground for re-asserting their 
original claim as soon as an appeal was 
Sled on the plea that in any event only 
3/5tbs out of an S-annas share should be 
ordered to be sold. Cnder the oiroum- 
stances we think it was within the compe- 
tence and discretion of this Court to permit 
the petition of oross-objeotions to be beard, 
even as against those original defendants 
to the suit who were arrayed as respond- 
ents to this appeal. If we bad found 
the contentions urged in the petition of 
cross-objections to be well-founded in tact, 
we should have been prepared to give effect 
to them in our decision. 

(2) 28 A. 96: 2 A. L. J. 667; A. W. N. (1905), 200. 

(8) 26 C. 114; 13 Ind. Dec. (n. s.) 677. 

(4) 30 0. 665. 

(8) 13 Ind. Caa. 653; 16 C. W. N. 612; 15 C. L. 
J.61. 

(6) 21 Ind. Cae.?; 37 B. 511; 16 Bom. L. R. 781. 

(7) 27 Ijid. Gas. 323; 38 M. 706; 27 M. L. J. 740; 
(1916) M. W. N. 45. 


It is as well to take up at onoe this 
question of the execution of the deed in 
suit by Kbatun Bibi and Jobra Bibi. They 
were illiterate and pardanashin ladies and 
they do not purport to have executed 
the document in suit by signing it or by 
making their mark, or by means of their 
thumb-impressions. On behalf of Mwammat 
Jobra Bibi her name as executant of this 
deed purports to have been written by 
her son Naim Ullab; on behalf of Musammat 
Kbatun Bibi, by her son Bashir Ullah, 
The question in issue is simply whether 
these two young men bad authority to 
execute the deed on behalf of their respec- 
tive mothers. Naim Ullah is dead, but 
Basbir Ullah was put into the witness-box on 
behalf of the defendants. 

He admitted having written his mother’s 
name as executant of the deed in suit, but 
refused to admit that be bad her authority 
for 80 doing. He professed to have acted 
on assurances given him by Jamil Ullab, 
whom he regarded as the head of the 
family. Jamil Ullah, on the other band, 
was put into the witness-box by the 
plaintiffs. He deposed that the document 
in suit was duly executed in his presenos 
and that Naim Ullab and Bashir Ullah 
wrote the names of their respective mothers 
as executants with the permission^’ of the 
said ladies. He was very reluctant to 
commit himself to any dehnite assertion as 
to the manner in which that permission 
had been obtained, but so far as it goes, 
tbe effect of bis statement is as given 
above. Further, the plaintiff Behari Lai 
went into tbe witness-box and called 2 
out of tbe 3 sarviving marginal witnesses, 
tbe names cf tbe witnesses called being 
Sitaram and Debi Prasad. We have had 
to consider all this evidence carefully in 
connection with tbe various admitted facts 
of tbe oBse and tbe inferences derivable 
from enoh facts. It is clear that tbe 
mortgagees in this case accepted as their 
security a document the validity of whiob, 
as regards the shares of the lady execut- 
ants, depended on their being able to 
prove tbe authority of Naim Ullah and 
Basbir Ullah to sign for their respective 
mothers. Moreover, the document was re- 
gistered, as we shall have presently to 
consider, upon an admission of execution 
made by Jumil Ullab in his own behalf 
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and on bebalf of all fcha ^ otbor 
exeontanta. We, therefore, lack in thia 
oaee the aort of direot aafeguard of 
the interests of a pardanashin lady which 
is ordinarily provided by the procedure 
laid down in the Registration Aot. If the 
plaintiffs in fact suffer any appreciable loss 
by reason of this defect in the natore of 
the security accepted by them and in the 
procedure adopted at registration, they are 
after all a good deal to blame, because 
they could certainly have insisted on the 
thumb'impresaions of the two ladies, or 
at least their marks, being taken at the 
time of execution, and they could also 
have insisted on the registration of^ the 
document being effected only after direct 
admission of execution bad been obtained 
from the ladies themselves. We are con- 
cerned iimply with the question whether 
the evidence produced is sufficient to prove 
execution affirmatively as against the 
representatives of the two ladies. The 
evidence of Jamil Ullah has been attacked 
on both sides and cannot be relied on by 
either. Having committed himself before 
the Registration Officer to an admission of 
execution on behalf of the two ladies, he 
could scarcely say less than ho has done 
in favour of the plaintiffs without running 
the risk of a criminal prosecution; on the 
other hand, he does seem to have been 
fairly careful to say nothing more in 
favour of the plaintiffs than he 
could help. So far as his own interests 
are concerned, be stands to gain rather 
than to lose by a decision in favour of 
the plaintiffs on the question of execution 
by the two pardanashin ladies. His evi- 
dence can best be dealt with by being 
pot on one side altogether. We then have 
left the depneitions of the plaintiff Behari 
Lai and the two attesting witnesses. The 
learned Judge of the Court below has 
come to the conclusion that this evidence 
does not satisfactorily prove that the 

two ladies were actually present, at the 

time of execution, in a room adjoining 

that in which the document was executed 
by the male executants, or that they 
were consulted at the time about the 
question of execution or gave the alleged 
authorisation to their respective sons to 
sign for them. There are undoubtedly 

serious disorepi^noies in ths eyidcnoe and 


6i0 


difficulties in the way of accepting it ail 
it stands. There are passages in the de- 
position of the pjaiptiff Behari Lai whitfH 
certainly suggest the inference that he 
was personally of opinion that Naim Ullab 
and Bashir Ullah had authority to 
execute such a document as the mortgage 
in suit on behalf of their respective 
mothers under the arms of the power- of- 
attorney on the strength of which the 
registration was subsequently effected. If 
this was his impression it is an erroneous 
one, for the document in question does 
not confer any such general authority on 


the two young men. At the same time 
the existence of such an impression in the 
plaintiff’s mind might well account fbr 
his having accepted the signatures of the 
two young men as sufficient, without an^ 
of the elaborate precautions which at the 
trial he endeavoured to prove that be bad 
in fact taken. There are undoubtedly^ 
oiroumstanoes in the case from which a 
general inference might be drawn in favour 
of tbe statement that the two ladies in 
question must have known of this mori« 
gage transaction and mast have given at 
least a tacit permission to their sons to 
aot on their behalf. At the same time I 
feel very strongly that the direot evidence 
by which the plaintiff has sought to 
prove an authorisation given verbally at 
the time of execution, after the deed 
bad been read over and explained to tbe 
ladies, is quite unreliable. It has been 
rejected by the Court which beard it and 
I certainly do not feel prepared to reverse 
the finding at which tbe trial Court has 
arrived on this point. 1 think, therefore, 
that this finding must stand and that 
tbe execution of this deed by Kbatun 
Bibi and Jobra Bibi is not satisfactorily 
proved. It is not necessary, therefore, so 
far as these ladies are oonoerued, to go 
into the question whether there was a 
valid registration on their behulf. 

The points raised in the uiomoranduni 
of appeal may bs more brieHy disposed 
of. The first question i:-, whether execution 
is proved as against t!iO .ualo executants 
other than J I'll.ih. H.^ro 1 feel able 

hoeication in the con- 
-t hv the learned Sub- 
'_h'j evidenco given by’ 


to oonoor witcn?” 
elusion 
ordinate 


arri«'- 


.1 n 


Jamil tl-N. himsoif; by tho plaintiff 
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Bebari Lai and by tbe two margiDal 
^ritoesses does prove that tbe parties ood* 
oerned in this traosaotion came together 
ID tbe male apartmeots of tbe residential 
bonpe of tbe mortgagorsi that a draft 
deed was produced and the mortgage 
deed in salt faired oat accordingly and 
that tbe male execafants did sign the 
doonment then and there in tbe presence 
of tbe attesting witnesses. Tbe plea, there* 
fore, fails. It is worth noticing farther 
in this connection that the balk of tbe 
consideration consisted of a oasb payment 
made to Jamil Ullah and of antecedent 
debts doe from Kbalil Ullah, while tbe pro* 
perty in soit bad come to tbe lady exeont- 
ants from their own family and not 
from Khalil Ullah at all. 

As regards registration, it has already 
been remarked that the docameot was 
presented for registration by Jamil Ullah 
alone. This be had a right to do, so 
that there was no invalidity about the 
presentation of the doonment. The only 
question is, whether Jamil Ullah was an 
antborised agent for the purpose of ad- 
mitting exeontion on behalf of tbe male 
executants, within tbe meaning of section 
34 of tbe Indian Registration Act. There 
has been a great deal of controversy about tbe 
power of attorney under which Jamil Ullah 
purported to act. The original of this dooa* 
ment has not been produced. Tbe learned 
Subordinate Judge has admitted secondary 
evidence, on thegrcnnd that tbe original 
is somewhere in tbe possession or control 
of one or other of tbe defendants 
and that the plaintiffs seemed to have 
made all reasonable effoi^ts to get the original 
before the Court. He has pointed out that 
there was one oversight on tbe part of 
the plaintiffs in the matter of service of notice 
on one possible person in whose possession the 
original of this document might conceivably 
have been; but on an examination of tha 
record as a whole I can see no reason 
whatever for holding that the Court 
below was not well within its discretion in 
admitting secondary evidence. Tbe secondary 
evidence is of tbe most satisfactory oharao* 
ter; a certided copy has been obtained 
from the registration department. There is 
a great deil of evidence tending to show that 
this document was. as a matter of fast, 
Bcted upon as a genuine and valid doQU* 


ment by all tbe parties oonoerned in it 
for a period of years, Tbe execution of tbe 
power- of* attorney was certified by tbe 
Registering Officer to have been made in bis 
presence as required by section 33 of the 
Indian Registration Act. He seems, as a 
matter of fact, to have taken tbe trouble to 
get it re-executed at the time of his viait to 
tbe bouse in which tbe lady executants were 
residing, even though it bad previously 
been executed by all tbe persons oonoeroed. 
On tbe whole, as regards tbe male execut- 
ants of the mortgage*deed in suit at any 
rate, I can see no good reason for holding 
that Jamil Ullah was not their authorised 
agent under this power-of-attorney to admit 
execution on their behalf. There has, therefore, 
been sufficient proof of execution and of valid 
registration as against all tbe male exeontants. 

Tbe only point on which the appeal 
most succeed is tbe third point. Tbe 
reasons given by the learned Subordinate 
Judge for ordering the sale of an entire 
8-anDa share, after bis finding against the 
validity of tbe execution of tbe mortgage deed 
by Kbatun Bibi and Johra Bibi, will not 
bear examination. He bas dragged in tbe 
provisions of a section of the Transfer of 
Property Act wbiob are obviously inapplic- 
able to the state of facts before ns. 
Moreover there is in the pleadings on 
this record something quHe decisive against 
the plaintiffs. It bas been pointed out that 
the ezecn^antB of tbe deed in suit owned 
the entire 16 annas of tbij particular 
Mahal in village Gowaipur. Eight annas were 
mortgaged to tbe plaintiffs hy the deed 
in suit. Tbe remaining 8 annas, according 
to the plaint itself, bad since been mort- 
gaged to certain other persons who were 
impleaded as defendants Nos. 24 to 27 and 28. 
With regard to tbeee defendants the plaint- 
iffs themselves contended that the S-anna 
share in respect of which tbe present suit 
was brought must be treated as wholly 
distinct from tbe b-annas share mortgaged 
to these other defendants. We have been 
told in the course of argument that, as a 
matter of fact, this point is res judicata as 
between the plaintiffs and the other mort- 
gagees in connection with a certain other 
litigation. There has been some negligence 
on the part of the defendaots-appellants 
in laying proper materials in support of 

this contention before this Oourtf but 
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tirider the oironmstapoes it is not neoeseary 
td go farther into the point. On the mort* 
gage deed in snit, read in oohueotion with 
the entries in the ^register of proprietors, 
t^e fair inference would be that each of 
the ezeoatants of the deed in snit had 
mortgaged ore-half of bis share in the 
entire Mahal of 16 annas; and this was 
the contention which the plaintiffs them- 
selves in paragraph 4 of their plaint asked 
the Court to accept. It follows, therefore, 
that, whatever additional shares the ma’e 
ezecniants of the mortgage- deed may 
have possessed in tie other half of the 
Mahal, that is to say, in the t^ anna 
share mortgaged to defendants Nos. 24 
to 27, those shares are not snbjeot to the 
plaintifls’ claim in the present snit. The 
plaintiffs are only entitled to realise their 
mortgage debt against the total of the 
shares of the male ezeoatants ia the S* 
anna share covered by the deed in suit, 
that is to say, in 3/5th9 ont of the said 
S-annas. The resnlt is that this appeal 
should snoceed to this extent only, that 
the order for sale be not for the sale of 
an 8 anna share but for the sale of S/oths 
out of the share of 8*annas claimed in the 
plainf; otherwise the appeal fails. The 
appellants will pay and receive costs fn this 
Court, including fees on the higher scale, 
in proportion to failure and success. The 
cross- objections are dismissed with costs, 
including fees on the higher scale. 

Walsh, J. — I agree in the order proposed, 
The cese with icgatd to the executicn of 
the deed by the two ladies is undonbUdly 
a difficult one. The evidence of Bashir 
Ullah is evidence upon v^hioh no Court 
ought to rely except as regards admissions 
and statements made by him against himself. 
According to bis own statement on oath 
repeated more than oroe, he made a perfectly 
shameless confession of having forced bis 
mother's name. Not merely having forged 
his mother’s name but having done so at 
the request cf what he calls bis elder 
brother, in fact his cousin, with the inten- 
tion of defrauding the creditor. The lower 
Court has made no reference to his evidence 
in its judgment. If i had been trying 
the case 1 should, at its conolasion, have 
directed bis proeeontion for an offence under 
section 463, and it ^eems to mj a case 
which ought not to be left where it is. 


Offences of this kind shamelessly proalaitried 
in Courts of law eat at the foundation of 
commercial credit in any community, and 
I see no reason why, as long as Courts of 
justice pass them by in silence, they should 
not flourish aud abound. The direct evi* 
denoe with regard to the executioo is no 
doubt exaggerated, conflicting and unsatis- 
factory but men have been sent to transport 
tation on evidence not less contradictory, 
and it is evidence which, after all, points in 
the same direction, that is to say, there is no 
evidence worthy of the name to negative it. 
The position of the family, the nature of 
the transaction and the snronnding oiroum* 
stances make it prima facie not improbable 
that the ladies consented to and authorised 
this transaction. The Court below, however, 
has found otherwise. Although I am not 
sure whether, if tryiog the case, I should 
have come to the same oonolosion, I find 
myself unable to say that the Court below 
was necessarily wrong. Oa the other points 
1 agree with my brother. 

Bt the Court. — The order of the Court 
is that this appeal should succeed to this 
extent only that the order for sale be not 
for the sale of an S-anna share but for 
the sale of 3/5ths ont of the share of 
8 annas claimed in the plaint; otherwise 
the appeal fails. The appellants will pay 
and receive costs in this Court, inolading 
fee? on the higher scale, iu proportion to 
failure and success. The oroes-obieotions are 
dismissed with costs, inoladiog in this Court 
fees on the higher scale. 

Appeal accepted. 


PUNJAB CHIEF COURT. 
Miscellaneous First Civil Appeal No. 3273 

OP 1916. 

July 13, 1918. 

Pieseht : — Mr. Justice Wilberforce. 
Musarmnat UTTAM DEVI — Defendant 

— Appell NT 




DINA N ATD — Plaint iff — Rrspondent. 
Pj.yfc.t/ - uu-i .4 ’ ratii-K .-If/ (V nj 18aU, i*. 

— Let'.' - ■) .1 i I u Jk'Hut con- he ijrautal to 

r-.j> lyj joint Ilinil'i f'unif fj icith 

deceu'-’d - II ’id'i — famihj- S'lrvi'drs^hip. 

A iu<- iJ-T oJ r. joini Hindu futnily with u ik'oeased 
ju . .ui f- ijipt-t'oul to apply for Letters of 

A tmwia tion r*" thrt: persou’-j ogtato. In such & 
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case the estate passes by siirvirorship and there is 
nothing left to ^minister. 

MisoellaneoDR first appeal from the order 
of the Distriot Judge, Gardaspur, dated the 
24th August 1916. 

Messrs. Beni Pershad and Balwant Bet, for 
the Appellant. 

The Hon^ble Pandit Sheo Naratn and 
Bakshi Ttk Ohand^ for the Respondent. 

JUDGMENT. — The appellant is the 
widow of one Sham Lai, a retired Tabsildar. 
Letters of Administration of his estate have 
been granted to his nephew, Dina Nath, 
who also alleges himself to be a member 
of the joint Hindu family with the deoeased 
and his adopted son. There were many 
dispated questions in the oase and a large 
amount of time was wasted in taking evi- 
denoe whiah in the end has not been utilized 
for the basis of anydeoision. Tbedeoision 
of the oase, so far as is neoessary to des* 
oribe it for tbe purposes of this appeal, was 
that Letters of Administration should be grant- 
ed to the applioant as be was the most 
suitable person to administer tbe estate. 
Whether be was also a member of a joint 
Hindu family with tbe deoeased, or an adopt- 
ed eon or not, the lower Court gave no 
finding on these disputed points. The further 
question arising was whether Letters of 
Administration should be granted in respeot 
of a sum of Hs. 10,000 deeposited in the 
Allianoe Bank of Simla in the names 
jointly and severally of Sham Lai and his 
wife or survivor. The lower Court granted 
^etters of Administration in respeot of the 
sum but left open the question whether 
tbe widow was rightly entitled thereto or not. 

On appeal tbe first point argued is that 
the applioant having claimed that he and 
Sham Lai were members of a joint Hindu 
family, no application under Aot V of 1881 
was competent, there being no estate in 
respeot of whioh suoh an application could 
be made. It is manifest that if Sham Lai 
and applioant were members of a joint 
Hindu family, there was no estate of Sham 
Lai to be administered, the estate having 
vested by survivorship in the applicant. 
The appellant relies on the above arguments 
and on Mathura Prasad V. Durgawaii (1). 
This authority deals with a oase under the 
Sucoeseion Certificate Aot but the law and 
principles of law oonoerned areexaotly aimilar. 

(1) 24 Ind. Cas. Ib2j3e A. 380j 12 A. L. J. 625. 


Lim 

Connsel for the respondent argues that^ 
this objection cannot be taken by the ap« 
pellant on tbe ground that tbe appellant 
refuses to admit Dina Nath and Sham Lai 
to have formed a joint Hindu family. As, 
however, tbe applicant himself stated in 
bis application that he and Sham Lai formed 
a joint Hindu family, he oannot be allowed 
to resile from this position, nor even before 
me has any suggestion been made that 
the facts stated in tbe application were 
in any way incorrect. The lower Conrt 
was in error in granting Letters of Adminis- 
tration merely on the ground that the 
applicant was tbe nephew of Sham Lai, for 
a surviving member of a joint Hindu family 
is necessarily also a relation of a deoeased 
member. Couneel for the respondent also 
argues that there is no legal bar to the 
granting of Letters of Administration to tbe 
surviving member of a joint Hindu family, 
if be ia willing to pay the Court-fees, 
required. He relies especially on In r« 
Dasu Manavala Ghetty (2). This 
authority, however, deals only with tbe qnes-. 
tioD of Court'fees payable and any remarks 
favourable to respondent are ohiter» 

1 bold that applioant, being a member of. 
a joint Hindu family with deceased accord* 
iog to bis own statement, was not competent 
to apply for Letters of Administration. ^ 
accept tbe appeal and grant costs in both 
Courts to appellant (Rs. 80 Pleader's fee 
in each Conrt). Tbe order regarding payment 
of costs for adjournment by appellant 
will stand, no reason being advanced against 
this order. 

Axypeal accepted, 

(2) 4 Ind. Cas. 10645 33 M. 93- 6 M. L. T, 286; 19 
M. L. J. 691. 


CALCUTTA HIGH COURT. 

Appeal prom Appbll4TE Decree No. 1134 

OP X917. 

January lU, 1919. 

Fresenii — Justice Sir Ernest Fletcher, Kt., 
and Mr. Justice Walmsley. 

JADAV CHANDRA MOULIK— Pl4Utipp 

— Appellant 
x-ersus 

MANIK SARK A R — Dependant — 

Respondent. 

Civd Procedure Code (Act V of 1908)^ O.XLl^ ft 
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27| O.XLVII, r. l^Appeal, second— Judgment delivered 
>» former suit, whether can be admitted as addtVtonaJ 

evideTice— Review— Procedure. 

A suit for root, in wIiicIl the matter in dispute 
was the rate of rent, was decided by the lower 
Appellate Court on 1st March 1917 without know- 
ing that a judgment in a former suit between the 
same parties had been delivered by the High Court 
in second appeal on the day previous, by which the 
Court decreed the rate of rent claimed by the 
plaintiff. The plaintiff wanted to have that judg- 
ment of the High Court admitted in the second 
appeal which he preferred against the decision of 
the lower Appellate Court: 

Heldf that the proper course for the plaintiff was to 
have applied to the Judge of the lower Appellate Court 
for a review of his judgment on the ground of 
discovery of new and important matter, but that 
he could nob have the whole proceedings set aside 
and get additional evidence admitted in second 
appeal. 

Appeal against the deoision of the Distriot 
Jndge, Rungpar, dated the 1st March 1917, 
affirming that of the Massif at Karigram, 
dated the 28th January 1915. 

Baba Vehendra Narain Bhatiacharjee^ for the 
Appellant. 

Baba D, N. Bagcht, for the Respondent. 

JUDGMENT. 

Fletcher, J— This appeal is preferred 
by the plaintiff against a deoision of the 
learned Distriot Judge of Rangpor, dated the 
Ist March 1917, confirming a deoision of 
the Mansif at Karigram. The plaintiff 
sued the defendant for rent. The matter 
in dispute between the parties was the 
rate of rent. There was a former litigation 
between the parties on the same point 
which came up to this Court and this 
Court, on the 28th February 1917, took 
the view of the plaintiff on the matter. 
On the let March 1917 the learned Jndge 
in the lower Appellate Court delivered bis 
judgment, without knowing that the judg* 
ment in the former suit bad been delivered 
by this Court on the day previous, follow- 
ing the decision of the lower Appellate 
Court in the former suit. The plaintiff now 
comes on appeal here, it appears that the 
records before the lower Appellate Court 
did not contain the judgment of this Court 
of the 28th February 1917. It is quite 
obvious that the proper course to adopt in 
the circumstances was to apply to the 
Judge of the lower Appellate Court for a 
review of his judgment on the ground of 
discovery of new and important matter, 
namely, the judgment of the High Court, 
which was delivered on the 28th February 




1917 which reversed the judgment of the 
lower Appellate Court in a former suit 
and having failed to apply for a review of 
judgment, be cannot now have the whole 
proceedings set aside and to have additional 
evidence admitted in second appeal. Ip 
think that in a case in which the plaintiff 
deliberately abstained from applying for a 
review of judgment, we oughtlnot to interfere 
with the judgment of the Court below. 

The present appeal, therefore, fails and 
must be dismissed with costs. 

Walmsley, J. — I agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Civil Revision No, 700 or 1917, 
August 1, 191.8. 

Ptesenti-^^At, Jnetice Broadway. 

DARBARI MAL — Receiver 

Petitioner 


versus 

KANSHI — Decree- Holder — 
Respondent. 

Civil Procedure Code (Act V of 1908), O, XJI, r. 67 
—AHachment, detertninahon o/— Sapurddar, liability 
of, extent of. 

A sapardd^r of attached property baa no warrant 
or juatitication in making over the property to the 
judgment.debtor upon an attachment of the pro- 
perty coming to an ond by virtue of Order XXI, rule 
57 of the Civil Procedure Code. Inaarnuch aa the 
property is made over to hia care by the Court ho 
IS responsible to the Court for its production 'and 
it he is unable to produce it v.’Lon called upon to do 
so, he is liable to pay its value. 

Revision from the order of the Munsif, 
let Class, Chnnian, Distriot Lahore, dated* 
the 19th May 1917, 


Mr. Lai Chand Rkosla, for the Petitioner. 

Mr, Badri ifatk, for the Respondent. 

JUDGMENT, — Oertam property having 
been attached in execution of a decree it 
was made over to Darbri Mai as sapurddur. 
Various objections were tben made by differ- 
ent pf-rpopy, wb^. e'amisd that the attached 
property waj thri.s. '''hobo objections v.ere 
decided oue arcci the othbr in tavour of 
the deorf'e-hold^r, who, however, failed to 
p;-' :'i a-- at a of tbe 

eTocnuicG with tbo leeolt that 

the '..■-f! o.it'oa tu vii;6cute the ddoreo wa.^ dis- 
Diicse \\i Jefanlc, 
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On applioation it was restored and an 
order was passed for the sale by aaotion 
ol the property that had been attaohed. 

Darbari Mai, the sapurddar, then oame for- 
ward as an objeotor and alleged:— 

(1) that be had made over the property 
to the judgment-debtor beoaase the attaoh- 
ment ended when the applioation was dis- 
missed in defanlt ; 

(2) that no sale ooald be ordered till the 
property had been re-attaohed. 

His oontentioDS are oorreot np to a oertain 
point. No doabt, the attaohment oame to 
an end by virtue of Order XXI, rule 57, 
Civil Prooedure Code, and before sale the 
property mustibe re-attaohed, but bisaotion 
in making over the property to the judg- 
ment-debtor is without warrant or jostihoa- 
tioo. The property had been made over 
to his oare by the Court, and he is res- 
ponsible to the Court for its produotion — 
if be is unable to produce it when called 
on to do 60 , be is liable to pay the value. 
I aooordingly return tbe« Oase to the eze- 
outing Court, who will ^oceed aooordiog 
to law and teoover the value of (he pro- 
perty from Darbari Mai if be is unable 
to prodnoe the property. No order as to 
oosts. 

Oase returned. 


CALCUTTA HIGH COURT. 
ivsoLVENCT Jurisdiction. 

Appeal No. 214 of 1912. 

Deoember 10, 1918. 

Present: — Mr. Justioe Rankin. 

Re SURKSHCHUNDKRGOOYEE 

AND OTHERS. 

Presidency Towns Insolvency Act (III of 1909^, 36 

Order directing 2 >crsou to cleliver property belonging 

to insolvent— Procedtire^OJfkial Assignee, remedies oj 
—Costs of ttnsytccessful motion hoio fo 6c }nct. 

Whore the Official Assignee applies to the Court 
umdor section 36 of the Presidency Towns Insol- 
veucy Act for an order against a person to deliver 
up property in his possession belonging to the in- 
golvont, the omly course open to him is to take by 
itself the examination of that person and ask the 
Court for an order that is jastitied by the admissions 
made or evidence given by that person and without 
looking to any further evidence at all. [p. 655, col. l.J 

Where the Official Assignee desires to proceed 
asjainst a third person to recover from him property 
belonging to the insolvent, there are two courses 
open to him. The one is to start an action against 
that person and the other is (to proceed against 


[ 191 ^ 

him in insolvency. & the latter case, the Court has 
a discretion to remfe to deal with the matter by 
motion and to dir^ that it be dealt with by an 
action. The presenting of petitions and obtaining 
Hules in bankruptcy makes procedure more complex, 
[p. 655, col. 1.] 

As a general principle, the costs of an unsuccessful 
motion brought by the Official Assignee, however 
careful he may have been, must be borne by himself 
but he may obtain an indemnity from those in whose 
interests the motion is made before he starts pro- 
ceedings. [p. 665, col. 2; p. 666, col. 1.] 

Mr. B, 0. Qhose, for the Official Assignee. 

Mr. Langford JameSt for the Respondent. 

JUDGMENT.- 1 think it will be de- 
sirable that 1 should give judgment in 
this matter. In this bankrnptoy it ap- 
pears that there was a question as to 
whether a oertain business belonged to 
the iosolvant and his wife or belonged 
to the respondent. By a petition filed on 
the 2lBt April 1918 the Official Assignee, 
who had already examined some five or 
six witnesses under sestion 36 of the Aot, 
applied and obtained an order for leave 
to institute the neoessary prooeedings for 
the purpose of rdooveriog tbe property 
referred to in paragraph 6 and to engage 
Counsel and Attorney for that purpose and to 
pay the costs and expenses therefor out 
of funds to tbe credit of the estate. That 
order was made, and thereupon the pro- 
ceeding that was commenced was this, 
that first of all a petition was filed on 
tbe 7tb May 1918 in which the state- 
ments were verified to the best of 
knowledge, information and belief by tbe 
Official Assignee, and the petition asked 
for an order **that the respondent do make 
over and deliver possession of tbe business, 
stock in trade, assets and liabilities to your 
petitioner as such assignee as aforesaid and 
that the oosts of and iuoidental to the 
examination of the respondent and other 
witnesses be paid by tbe respondent.'* 
1 will say nothing about the latter part 
of that application. Oo that a Rale ap- 
parently was granted: Upon reading a 
petition of tbe Official Assignee and hear- 
ing (varioas people) it was ordered that 
tbe respondent do show cause before this 
Court why an order should not be passed 
against him directing him to hand over the 
grocer’s business carried on at such ad- 
dress.” I understand that the matter was 
mentioned to my brother Greaves, J., on 
a previous occasion and be expressed hie 
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iotoDtioD to bear the witnessea examined 
before be dealt with this matter. It 
oomes on before me to day and I am 
going to deal with it de novo and to 
take the matter from the oommenoement. 
If the Official Assignee desires to proceed 
nnder section 36, the only way in which 
he can do that is to take the examination 
of the respondent by itself and ask the 
Coart for an order that he is jnstified by 
the admissions made or evidence given 
by the respondent and without looking 
to any farther evidence at all. I do not 
understand that any such admissions by 
the respondent were made in this case as 
would enable the Official Assignee to get 
what he wants under section 36. The 
next thing I desire to say is that if 
people would avoid presenting petitions 
and obtaining Rules in bankruptcy, the 
procedure would be a great deal simpler. 
If in this case simply a notice cf 
motion had been sent to the respondent 
stating the grounds of the application 
together with an affidavit Bled giving the 
necessary evidence in sapport of i^, that 
application would have come on before 
the Court and the Court would have 
been in a much better position to deal 
with it. There were two courses open 
to the Official Assignee. The one was to start 
an action and the other was to proceed 
against the respondent in insolvency. By 
the second course, if adopted, it is open 
to the Court in its discretion at the 
bearing of the motion to refuse to deal 
with the matter by a motion and direct 
that the matter be dealt with by an 
action. The- Official Assignee is not able 
to go on and prove his case by evidence 
to day, and there seems to be a question 
as to another respondent being necessary 
and though tbU matter has been going 
on since May up to the present, these 
proceedings ar$ not in such a position 
as would justify me in leaving this 
motion any locger open. Therefore, I am 
disposed to bjring this whole proceeding, 
this motion, to an end on the best terms I 
possibly can. If in the future the Official 
Assignee considers that bis evidence is so 
clear, and the matter is so short that he 
wants to apply again in the ordinary 
way by notice of motion to the Court 
against the proper respondents, I will not 


prevent him from doing that; alternatively 
he can bring an action if he is so ad* 
vised. For the present the only course 
open to me is to discharge this Rale and 
to make no order on the motion, i e., 
on the present petition. As regards the 
costs, the order that was obtained was 
that those are to be paid out of the 
funds of this estate. All I can do is to 
make an order against the Official Assignee 
for the costs and in that case be will 
recover them ont of the assets of this 
estate. I must give the order in favour 
of the respondeat, but it must be so 
expressed as not to prevent proper pro* 
oeedings being taken in the future as 
regards the ownership of this business, 
whether by motion or by action. 

(Later after argument as to costs.) 

This is a proceeding by the Official 
Assignee against a respondent, and what' 
has happened is this: the Official Assignee 
prior to starting the proceeding has been 
most oarefnl to come to Conrt to satisfy 
the Conrt that the proceeding was one 
which was proper to undertake. He has 
got the leave of the Conrt to do it, 
and he has farther gob an order that 
he be at liberty out of the assets in bis 
hands belonging to the estate to pay the 
costs and expenses of the proceedings so 
to be instituted as aforesaid. So there can 
be DO possible question in this oa&e as 
to the Official Assignee being in any sense 
in default. Assuming that the Official 
A^^signee is not in any possible way in 
default, here is a mntiou which has been 
brought by tbe Official Assignee for the 
beneBt of the creditors and which has been 
unsucoessfol. The respondent has got oer* 
tain costs against which be ought to be 
indemniGed; what is tbe Court to doP Tbe 
euggestiou is that what the Court ought 
to do is to mike an order that tbe assets 
of the estate, so far as they go, and 
they only, shall bear the respondent’s costs. 
In my opinion that will bo entirely 
wrong. The oorraot nroceeding is to make 
an order that the U tiaial Assignee do 
pay the respondonl's costs, liaviug pro- 
tected himself ny obtaining leave from 
the Conrt, he h-Hs <7ot his right of in- 
demnity, for is worth. egRcnefi 

the as'jota o!; too estate, bal if in a 
case of chia eon, aeseta of the estate are 
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insnffioient to givfi a proper indemnity to ttie 
Offioial Assigned, then the Offioial Assignee, 
before starting these prooeedings, mast 
approach the creditors or somebody and 
get a guarantee or an indemnity from the 
people on whose behalf the motion is to 
be brought: but it is qaite impossible that 
a person against whom an uneuooessful 
motion has been brought by the Official 
Assignee should be left in the ordinary 
course in a position that he has to look 
to an insufficient fund and take his chance 
of that being sufficient. I have no doubt 
at all that the Court would have power 
to make such an order. I have no doubt 
at all that in some oases I shall make 
such order where 1 think the respondent 
has done something for which the Court 
can visit him with penalty or even in 
other oases, but I do want to lay it down 
straightway that if the Official Assignee 
brings an nnsucoessful motion, however 
careful he may have beeu, the order that 
will be made will generally be that he 
pay the respondent's costs, and he will 
have the right of indemnity given him by 
the previous order of the Court. If he is 
not ^content with that, he must obtain an 
indemnity from the people in whose interest 
the motion ie brought before he starts 
proceedings. I want toat to be laid down 
as a general principle, and if there is any- 
thing wrong with that general principle, 
I shall wait for a higher Court to tell me 
the procedure. 

Order accordingly. 


MADRAS HIGH COURT. 

Civil Appeal No. 171 of 191S. 
February 12, 1919. 

Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Kumarasawmi 

Sastri. 

The rajah op PITTAPURAM— Claimant 

No. 8 — AppBLiiANr 

versus 

The REVENUE DIVISIONAL OFFICER, 

COCANADA, GODAVERI DISTRICT — 

Referring Officer— Respondent. 
Ac^wisiO’on Act (I oj 1894^, «<>. 23, 24 — 

Compensation, determination oj^Landlord and tenant 
^Occuponcu rights-Method of computation. 

Where occupun.-y or other rights are claimed in 
land notitied to be acquired under the Land Acquisi- 
tion Act, the correct rule to be observed is to value 


the land in the first instance, inolading all interests 
in it, and to apportion the amount so ascertained 
among the parties interested according to their 
interests. 

The difference between the marketovalue and the 
value of the tenant’s interest represents the landlord’s 
interest. 

Appeal against the award of the District 
Court, Godaveri at Rajahmuudry, in Origiual 
Petition No. 16 of 1916, dated 4th February 
1918. 

Mr. A. Krishnasatomi Aiyar, for the Appel* 
lant. 

Mr. ?. Ramesam (Government Pleader), for 
the Respondent. 

JUDGMENT. — We think the correct rule 
in oases like this has been laid down by 
Sir Lawrence Jenkins, in Oolleetar of Belgaum 
V. Bhimarao (1), tu., the land to be acquired 
has to be valued in the first instance includ- 
ing all interests in it, and thaithe amount 
BO ascertained has tbeu to be ftiipOEtioned 
among the parties interested aoeacdiBg 
to their interests. This was followed by 
Batchelor, J., in Trustees for the Improvement 
of the Oxty of Bombay v. Jalhhoy (2). 
Similarly it was held in Calcutta in 
Collector of Dacca v. Hart Das Bysah (3) 
that the proper way of dealing with lands 
like this is, in the first instauoe, to leave 
out of consideration the value of the 
occupancy rights, and to ascertain what 
would be the market value of the land if 
it were put to the most lucrative use, having 
regard to its condition, etc., the value of the 
ocoapanoy rights of the tenants settled on 
the land being left to be ascertained after- 
wards. The fact that neither the landlord 
ncr the tenant can utilise the land for 
building purposes without the concurrence 
of the other makes no difference. The 
difference between the market valne and 
the value of the tenant's interest represents 
the landlord’s interest. These authorities are 
not referred to in the judgment in Appeals 
Nos. 371 and 372 of 1916, to which the Dis* 
triot Judge has referred. 

We must set aside the award in so far 
as it relates to the appellant and remand 
the case for disposal according to law. 

Costs will abide (he result. 

M. c. p. 

Award set aside; Case remanded. 

(1) 10 Bom, L. R. 657. 

(2) 3 Iml. Cas. 757i 33 B. 483; U Bom. L. R. 674, 

^3) 14 Ind. Cas. 163. 
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BOMBAY HIOH COURT. 
Obijiikal Appeal No. 425 or 191S, 
March 3. 1919. 

Sir Basil Soott, Kt.. Chief Jaatioe, 
on differenoe of opinion between Mr, Juatioe 
Heaton and Mr. Justioe Shah. 
EMPEROR— Appellant 


SABITKHAN BAHADURKHAN— 

Accused — Respondent. 

Con/e«stoa of co^accused, evidentiary value of-^ 
Vorroboratton, nature of. 

Ueaton^ J. {Scott, C. J., concurring)— The rule as t< 
the use to be made of the confession of a co-accusec 
18, that a man ought not to be convicted solely on sad 
confessions, nor upon such confessions together wit! 
evidence of ordinary kind which is trivial or un 
important. But where there is a body of evidence ant 
circumstances enough to support a conviction if thi 
evidence 18 accepted, such confessions may be taker 

into (^nsideration together with the evidence and 
the circumstances, [p. 65h, col. 2.] 

acting upon such confessions the 
Court should insist upon independent corroboration 
from other evidence in the case in material particu- 

identity of the accused 

Lp. 660, col. l.j 

The evidence, which is supposed to afford independ- 

w itself reliable and 

pot doubtful evidence, which is treated as reliable 
inconsequence of the confession; otherwise it will 
not be independent corroboration, [p. 660, col. 2.] 
ocotf, c. J.— Evidence in corroboration must bt 
independent testimony which affects the accused by 

to connect him with the crime, 

Lp. 666, col. 1.1 


Appeal by the Government of Bombay, 
from an order of acqnittal passed by the 
Acting Sessions Jndge, Kanara. 

FACTS appear from the following jndg. 
m6Qt of 

Hbaton, j. — Three men were tried for 
murder by the Sessions Judge of Kanara 
with Assessors. He convicted two of them, 
accused Nos. 2 and 3. and acquitted 
Sabitkhan valad Bahadurkhan who is 
accused No. 1 in the case. The convicted 
accused appealed and their appeals were 
dismissed by this Court some time ago. The 
Government of Bombay have appealed against 
the acquittal of Sabitkhan and that is the 
appeal now before ns. 

My learned brother and myself are unable 
to agree as to disposal of this appeal, and, 
therefore, the matter will, as required by sec- 
tion 4-9 of the Criminal Procedure Code, have 
to be laid before another Judge of this Court 

In dealing with the appeal against the 
ftoquittal, we have to consider the evidenoa 



in the case and there are also confessions 
made by accused Nos. 2 and 3. On the 
strength of that eyidenoe and those con- 
fessions and also the decision of this Court 
in the appeals of accused Nos. 2 and 3, 
there is no doubt that those accused did 
take part in the mnrder of Mabammadkban. 
If we assume that Mabammadkban was 
murdered shortly after, leaving bis village 
of Alkerry on or about 25th September 
last by accused Nos. 2 and 3 and possibly 
one or more others, and if we then believe all 
the circumstances deposed to by the witnesses, 
it follows as a natural, though not perhaps 
as an inevitable, inference that Sabitkhan 
also took part in the mnrder. But for this we 
must believe all the incidents deposed to. 

These incidents are set out by the Sessions 
Jndge as follows: — 

Now this Mabammad was a bachelor; but 
be had a younger brother, named Sabitkhan, 
who had a wife and family and was penniless. 
This Sabitkhan conceived himself to have a 
claim upon the generosity and good ofBces of 
bis elder brother; and this claim he urged with 
importunity, both in season and out of season. 

"Mabammadkban did not take the same 
view of an elder brother’s obligations. It 
was bis opinion that Sabitkhan should earn 
bis own liviog and he asked the Ranger to 
give the same advice. 

"Many of the villagers have heard the bro- 
thers’ quarrel. 

"Last year the feast of Ganesh Ohaiurthi 
came to an end upon the 24th of 
September. It was at this feast that 
Mabammadkban was last seen alive. The 
man was then in poor health. He intended 
to goto Calgutgie for a cure: and he invited 
one Bussia (Exhibit 8), who was thought to 
be suS^ering from the same malady, to bear 
him company. 

'Bussia was willing and he agreed to 
go. But that same evening Sabifckhaii 
sought out this Bussia and dissuaded him 
from the undertaking, ‘i myself will fetch 
you physio’, said iSabiikhan: and Bussia, 
willing to be spared the labour of a long 
journey, renounetd nis project^ and allowed 
Mahammadkliaii t'l take tlie road alone. 
This Bn.^sia eaw Sabiikhau, who is the first 
accused, nes t morning along the road 

which \YaH io tako ai.d 

witli him wci.i tho otlier two prisoners. 

Half aa hour later sav/ Mabammad- 
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April. They retracted their oonfesaions 
and previous statements at the trial before 
the Sessions Couit. The result of tbs trial 
is already stated. 

It is not disputed now, and it is indis- 
putable, that Mahammadkban was murdered; 
and it must be taken for the purpose 
of this appeal that aoused Nos. 2 and S 
were oonoerned iu the murder. 

The learned Sessions Judge relaotantly 
aaquitted the aooused No. 1 as the evi- 
dence outside the confessions of the oo- 
aooused was weak as regards him, and as 
his oonviction could not be based principally 
on the confessions of the oo aocused. 

On a consideration of the evidence in 
the case and the confessions of the co- 
accused, I am of opinion that the oonvio* 
tion of Boonsed No. 1 , if at all, must rest 
prineipally upon the confessions of the oo* 
accused. I think such a conviction would 
be neither legal nor proper. I do not 
consider it necessary to discuss in this 
appeal the value of the oonfossioDS of 
the aooused as matter which may he 
taken into consideration against the oo-ao- 
oused under section 30 of the Indian Evi- 
dence Act. I have stated my opinion 
with reasons in Emperor v. Qangapa Ear” 
depa (1) on that point. It will serve no 
useful purpose to repeat the same here. 
I only desire to state that the limitation 
laid down as to the use to be made of 
the confessions of the accused against a 
co-accused is not created by the High 
Courts, but is baaed upon what they hold 
to he the true meaning of the provisions 
of the Indian Evidence Act and, if I may 
respectfally add, upon sound sense. The 
rule, as 1 understand it, requires that 
before acting upon such confessions the 
Court should insist upon independent cor- 
roboration from other evidence in the case 
in material particulars, particularly as to 
the identity of the accused. If this rule 
be applied properly, personally I do not 
think that there would be any practical 
difierenoe in the result whether the rule 
be eeoepted in the form .n which I have 
stated it, or whether it la taken to be. 
as stated by Jenkins, C. J., in Emperor v. 

/n 21 Ind.Cas. 673; 38 B. 156; ISBom. L. B. 976j 
$ Bom. Cl. C. U3i Cr. L. J. 6‘^5. 


OASIS. 

Lalit Mohan Chucherhutty (2) that “the Court 
can only treat a confession as lending as- 
Buranoe to other evidence against a oo-ao* 
oueed.’* But whether that is so or not, 

I am willing to take the rule in the form 
more favourable to the prosecution under 
the oircumstanoes of this case, and to 
consider whether the other evidence in the 
case affords such independent corroboration. 

I also take it that there is no rule as 
to what would constitute sufficient indepen- 
dent corroboration in a particular case* 
That must depend upon the circumstances 
of that case. I desire to refer, however, 
to two ooneideratioDs at the start: Brst, the 
evidence, which is supposed to afford in- 
dependent corroboratioo, must be in itself 
reliable and not doubtful evidence, which 
is treated as reliable in consequence of the 
confessions: otherwise it will not be inde- 
pendent corroboration. Secondly, the value 
of the oonfessioDS of the aooused against a 
co-accused, when those confessions are retract- 
ed at the trial, is very low, as pointed out in 
Yaiin v. Eing»Emperor (3) and in Lnlit 
Mohan's case (2) at page 588* of the report. 

I shall now deal with the evidence. It 
is urged for the Crown that the following 
oiroamstanoes afford independent and suffi- 
cient corroboration to the confessions of the 
co-accused in this case : — 

(1) that the aocused No. 1 dissuaded 
the witness Bnssia from accompanying the 
deceased on the morning of the 25th Sep- 
tember, though the witness had agreed in 
the first instance to go with the deceased 
to Devikop for treatment ; 

(2) that accused No. 1 was seen going 
with accused Nos. 2 and 3 that morning 
on the same path followed by the deceased 
a short time after ; 

(3) that the accused was on terms of 
enmity with his brother and in need of 
money and had a motive in getting rid 
of bis brother ; and 

(4) that his subsequent conduct in dealing 

with the property of the deceased, in 

failing to make any inquiry about him, in 

giving evasive and unsatisfactory replies 

and in receiving a letter, which must have 

been a forged letter, purporting to have 
(2) 10 Ind. Cas. 1582; 38 C. 659 at p. 688; 16 0. W. N. 
593; 12 Cr. L. J. 286. 

(8) 28 0. 689; 5 C. W. N. 670. 


•Page of 38 C.— I'd. 
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been written by bis brother, indicates a 
gaiUy knowledge of his brother’s mnrder. 

As regards the first two oiroumsianaes, 
they depend entirely upon the evidence of 
Bassia. His evidence is important. The 
learned Sessions Jodge did not consider it 
safe to rely npon this evidence. I consider 
it nnsafe to rely npon his testimony for 
the following reasons : — In the first place 
he is speaking of incidents which took 
place nearly six months before he first 
mentioned these matters to any one : and 
the incidents in themselves are so ordinary 
that he wonld not be expected to remember 
them. Secondly, he does not appear to me to 
be a witness who can be credited with any* 
thing like clear and reliable memory; be men- 
tions his age as 8 or 9 when be is probably 25 
years old. Thirdly, it does not appear from 
the record as to when and bow this evidence 
came to be known to the investigating 
officer for the first time, which is a matter of 
importance under the oiroamstanoes. Lastly, be 
doesnot'appear to have asked theaoonsed No. 1 
for the care which he is said to have promised 
to proonrefor him at the time of dissuading 
him, nor does be appear to have shown any 
concern for a long time after the disappear- 
ance of Mabammadkhan even thongb, if 
his evidence were trne, he would be clearly 
interested in knowing whether the treatment 
which he at one time wanted to have, bad 
done Mabammadkhan any good. I most, 
therefore, bold that the first two oiroum* 
stances relied upon as affording an inde- 
pendent corroboration to the confessions are 
not proved. 

The other circumstances relating to motive 
and conduct generally speaking are proved. 
There is reliable evidence that the relations 
of the two brothers were strained, and that 
the accused No. 1 was in needy oiroum- 
stauces. As regards the subsequent conduct, 
though I regard the details with some 
snspioioo, broadly speaking, tVe conduct 
attributed to him is proved. But it is easy 
to overrate its importance. It is the conduct 
of a callous and indifferent brother but not 
necessarily the conduct of a murderous 
brother. As to the letter, his conduct 
would be much the same if any 
enemy bad sent him a letter of that 
kind or if any person interested in tracing 
the whereabouts of Mabammadkhan had 
Wfittep to him with a view to see what 


use he would make of the letter. Ap- 
parently he did not use the latter in any 
way. I am not satisfied that the oiroum- 
stances justify our treating the accused to 
be a man of such intelligence as to be able 
to resort to a plan which requires so much 
forethought and cleverness. I have not 
thought it necessary to discuss the evi* 
dence .on this point in detail, as taking it 
at its best I am satisfied that the evidence 
as to motive and oonduot affords neither inde- 
pendent nor sufficient corroboration to the 
confessions. It is independent in the sense 
that it is proved by evidence outside the 
confessions but the facts oonneoted with the 
motive and conduct generally would be known 
in the village and to the people at 
Kiravatty who knew the two brothers: and 
if any one was interested in getting 
accused Nos. 2 and 3 to mention the 
name of accused No. 1 falsely or if for 
any reason accused Nos. 2 and 3 were 
inclined to mention his name falsely, this 
knowledge is just the thing which wonld 
render the inculpation of accused No. 1 
easy. It would be plausible and appa- 
rently credible to state that accused No. 1 
was oonoerned in the murder. Accused 
Nos. 2 and 3 knew Mabammadkhan well 
and as they were the murderers, they 
wonld know the whole story generally : and 
under the circumstances the inculpation of 
accused No. 1, even if incorrect, would he 
easy. It is because a false inculpation is 
easy, that the need for closely examining 
the nature of circumstances affording inde- 
pendent corroboration is great. It is obvious 
that it would be insisting upon no independ* 
ent corroboration to treat matters of such 
common knowledge among the persons con- 
cerned as affording that kind of corrobora- 
tion. In the present case the evidence as 
to the investigation is rather meagre or at 
any rate not full. Wq do not koov as to 
how and when accused Nos. 2 and 3 were 
found ready to confess. Apparently Nos. 2 
and 3 were found by the Sub-lnvspeotor ready 
to give out the whole story. The Range 
Forest Officer sayo that he first heard the 
rumour that accused Nos. 1 and 2 and 
another had murdered Mahammadkbaa on 
the 30th Maicli. Thus we do not know 
when and to whom accused Nos. 2 and 3 
first mentioiird the name of accused No. 1, 
and as to who f.^aye tlje information to tbtj 
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Ranine Forest Officer that aoonsed Nos. 1 
and 2 and another were the marderers. 
Thus the oironmstanoes under which the 
name of accused No, 1 came to be men- 
tioned by accused Noe. 2 and 3 are left in 
obscurity. It would be very unsafe to treat 
the facts proved as to motive and conduct 
as an independent corroboration. Even 
treating it as affording some oorrohoratioo, 
I do not think it is sufficient under the 
oircumstanoes. 

It is true that tbo proved oircumstanoes 
in the case are consistent with the guilt 
of accused No. 1 ; they may create a certain 
amount of suspicion against accused No. 1; 
but do not prove anything as to bis 
participation in the crime. It may be that 
accused No. 1 was concerned in the murder, 
hut that is obviously insufficient. I have 
to consider whether it is proved that he 
was so concerned. I am of opinion that 
the confessions of the oo*acoueed are not 
Hufficiently corroborated by independent evi* 
denoe and the conviction of aoonsed No, 1 
must, therefore, rest, if at all, principally upon 
the confessions of the oo*aooas6d. I am 
clear that such a conviction would not be legal, 
and that io any event it would not be proper. 

1 doubt whether the Aseessore could realise 
the limitation, subject to which the confes- 
sions could be used against a co-accused; and 
it does not appear whether the learned Ses- 
sions Judge had explained the point to 
them. I am, therefore, unable to attach 
that weight to their opinion which 1 would 
do in an ordinary case. 

The learned Sessione Judge has rightly 
apprehended the rule as to the value of 
the oonfeesioDS of the aoonsed against a 
00 accused and has fairly applied it in 
appreciating the evidence. 

I am not concerned with his other obser- 
vations which do not touch the oouclnsion in 
any way, but which may have a bearing upon 
the question whether the rule, which he felt 
bimeelf boond to follow, ought to exist or not. 

There is only one point to which I may 
properly refer. While speaking of an appeal 
against acquittal, the learned Sessions Judge 
has referred to the pcssibility of this 
Court ordering a re^trial in order that 
accused Nos. 2 and 3 may be examined as 
witnesses now. The learned Government 
Pleader hae not asked for a le trial, In 
my opinion there is no reason whateyt|‘ 


to order a re-trial. The trial was vUid 
and proper. It was open to the Grown, 
if so minded, to have secured the ezami^ 
nation of Booused Nos. 2 and 3 as witnesses 
by asking for the separate trial of aecused. 
No. 1 at the proper time. The joint trial, 
was not objected to: and the trial Court* 
apparently did not think that in the intetestd 
of justice a separate trial was ueoessary. 

1 would, therefore, dismiss the appeal. 

Mr. S. S. Fai\ar (Government Pleader),, 
for the Crown. 

Mr. S. V, Palekar^ for the Accused. 

JUDGMENT. 

Scott, C. J. — The case against the accused 
is that in concert with Honya and Umya 
be murdered bis brother Mabammadkban. 
on or about the 25th September 1917. 
about 8 or 9 in the morning in the forest 
near Alkeri in Kanara. Honya end Umya 
were tried jointly with the accused by the 
Sessions Judge of Kanara and two Assessors. 
Honya and Umya were found guilty upon 
their own confessions, but the aoonsed 
Sabitkban v^as acquitted, and the Govern- 
ment of Bombay have appealed against his 
acquittal. 

The evidence before me is that which 
was recorded by the Sessions Judge at the 
joint trial It establishes that Mahamiuad- 
khsD vas the owner nf the most of the lard 
and houses, only eight or nine in number, in 
the village Alkeri which is situated less 
than a mile and a half from Kirwatty, 
Kirwatty being on the main road from 
Tellapur to Kalgntgy, and about twelve 
miles from the latter place. The relations 
between Sabitkban and Mahammadkban the 
deceased were very strained, Mahammad- 
khan bad neither wife cor children, and 
was not disposed to support bis brother 
Sabit and his family Sabit consequently 
was obliged to work as a coolie in the 
Forest Department, and wae continually 
importuning the deceaseij for assistance 
whish was ooDtinually refused, and although 
the two brothers lived in the same build* 
ing they did not associate and all their 
intercourse was unfriendly. On or about 
the 24th of September 1917, the deceased 
who was suffering from pains in bis stomach 
decided to go to Kalgutgy for treatment 
and requested a neighbour uamed Bussia iu 

the pie^enc^ cf ^DQtber i^ihabit^ntof Alj^eri 
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« 

ziazned Day Macna to aooompaoy him, as 
Bassia. was also soffering from pains in 
the stomaob. On the 25tb of September 
the deoeased left Alkeri in the morning 
alone. At all events, be was never seen 
after that time at Alkeri. He had left a 
bin of rioe in front of bis bonse upon 
wbioh he bad aske^ a neighbour Day 
Manna to keep an eye, saying he wocld 
be baok in a few days. About a fortnight 
after his departure the aaoneed began to make 
free with the grain. When Day Manna 
asked bim wbat be was doing with the 
rioe, Sabit asked wbat bnsiness it was of 
bis. Aooording to witness Jaucu, Sabit 
said when asked that Mabammadkban would 
not be baok soon and on several oooasions 
gave rioe from the bin to Honya and TJmya, 
the oonviots at tbe 6rst trial. Three months 
after tbe Qayiesh Ohatuythi, the aoouaed told 
Bcojang, a shopkeeper of Kirwatty, that 
Mabammadkban had gone for medioal treat- 
ment to Miraj. He began after the orops 
had been got in to ask the tenants of Maham* 
madkhan to pay their rents to him. Four 
months after the departare of Mahammad- 
khan, namely, on tbe 4'h of Febrnary 19 8, 
tbe Ranger of the Forest, having heard that 
Sabit was tryiog to oolleot tho rents of 
Mabammadkban, sent for bim and asked 
bim if be bad beard from Mabammadkban 
and wbat had beoome of him. Be replied 
that Mabapamadkhan had gone to Miraj and 
that no letter had come. Later in Fobra- 
ary at Kirwatty when Postmaster Wyouut 
delivered him a letter in the presence of 
Anant, a shopkeeper, Sabit tore it open 
and asked Anant to read it to him. Both 
Anant and Wyonnt depose to the contents 
of tbe letter. Their versions are not verb- 
ally identical, but are to the same eifeot. 
The letter wbioh was unsigned and undated 
purported to come from Mahammadkban 
from Belgaum, and stated that he was 
getting better and proposed to go to 
Miraj. It directed Sabit to collect the 
rents and pay tbe asses.sment and sat'd 
that if Mabammadkban wanted money he 
would let Sabit know The letter was re- 
turned to Sabit. Three of the witnesses 
who lived at Alkeri deposed to Sabit 
demanding rent from them and stating 
that be had a letter from Mabammadkban. 
At tbe end of March the convicts Honya 
and Umya disclosed a spot in the forest 


between Alkeri and Kirwatty in wbioh 
tbe remains of Mabammadkban were buried. 
It was found that his ribs bad been broken, 
Bussia of Alkeri, who baa already been 
mentioned in oonneotion with Mabammad- 
khan’s proposed jonrney to Kaigntgy, stated 
that be bad been persuaded by Sabit not 
to go with Mabammadkban, and that on 
the day following, i. e., tbe 25th Septem- 
ber, be bad, while driving cattle towards 
Kirwatty near (be village Tank, seen Sabit 
together with the two other aoonsed taking 
the path from Alkeri to Kirwatty, and 
half an hour later bad seen Mabammad- 
kban take tbe same path. The mnster roll 
kept by the Forest Officer shows that Sabit 
was absent from bis work on the 25th 
and following days of September. Tbe 
learned Judge says be has no reason to 
disbelieve Bussia, but he doubts if Bussia 
could remember exactly the day on which 
be saw Sabit and tbe two convicts go 
along that path because there was no im- 
pressive concomitant circumstance. There 
is DO doubt that Mabammadkban never 
went to Belgaum and never reached 
Kaigntgy and that the letter opened by 
Sabit in Kirwatiy is a false document which 
might explain the absence of Mabammad- 
khan and justify Sabit’s attempts to collect 
his rents. If there were no other evidence 
in the case, and if tbe evidence of Bussia were 
discarded, it seems to me there would still 
be a strong case of suspicion against Sabit 
as teing concerned in the murder of Maham- 
madkhan. 

The Sessions Judge, however, had before 
bim not merely this evidence, but also tbe 
detailed confessions of Honya and Umya 
(who had reasons for disliking Mahammad- 
khan), vsbo state that Sabit participated 
with them in the murder of Maharumadkhan 


and engaged their services on a promise of 
payment in grain, and that llie body was 
buried with a spade provided ly Sabit, 
the spjde whioli was fr und in iSabit’s house 
after the confession. These confessions must 
be taken into considemtioii against Sabit 
according t(' tlie pr.-vishms of section ;‘0 
of the Indian Bvide^ico .act Buf the 
learned Ju«lge : e'.'ia.’ liavo been a (tlieted by a 


certain pm al\ • 


judioiai faculty otvii:^ 


to a peTu.'rtl ) ii'portrtd cates, whie). lay 
down tfao w n>Hi, nhould not bo nonvietKi 


upon ibo uii'-' -j-roborated oonfossion of 
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Qo-aoonsed, and readiDj? these oases in 
QODjnDotioD with an ohserTation oGoarring 
in the judgment of the Calontta High Court 
in the case of Emperor v. Lalit Mohan 
OhucherhuUy (2)» to the effect that “the 
Court oan only treat a oonfession as lend- 
ing aseuranoe to the other evidence against 
a oo aoonsed,’* he* considers himself unable 
to make use of the confessions at all, because 
there is not a perfect enough case against 
the accused without them, although as he 
states he has no doubt whatever that the 
accused committed the murder. He puts it 
thus: “it is not enough that the other 
evidence should support the confessions. 
It is the confessions which must support 
the other evidence, which *mnst afford a 
basis broad enough and firm enough to 
sustain a conviction if the superstructure 
be steadied by some adventitious and sub* 
sidiary prop,* such as the confessions.** The 
learned Judge in the above quotation from 
Lain Mohan^s case (2) has omitted the 
ooDolnding words: “Thus to illustrate my 
meaning, in the view I take, a conviction 
on the confession of a oo-aocused alone 
would be bad in law.** The rule which 
the learned Judge conceives to be binding 
on him is affirmed by Jackson, J., in Queen 
V. Ohunder BhuHacharjee (4) in this form, 
that, when, as against any such person, 
there is evidence tending to his conviction, 
the truth or completeness of this evidence 
being the matter in questionf the circumstance 
of such person being implicated by the 
oonfession of one of those who are being 
jointly tried with him should be taken 
into consideration as bearing upon the 
truth or sufficiency of such evidence.*’ 
It is also affirmed in the judgments of 
Jackson and MoDonell, JJ., only out of the 
Full Bench of 6v6 Judges in Empress v. 
Ashootosh Ghuckerhutty (5), where the third 
question referred was: ‘'Whether such a 
confession made by one such person may 
be used as the basis of proof of the 
offence charged as against the otberp and 
if corroborated, may sustain a conviction; 
or whether it is necessary, in order to 
sustain a conviction, to use such confes- 
sion only as itself corroborative of other 
independent evidence.” The answer of the 

(4) 24 W. 11, Cr. 42 at p. 43. 

(5) 4 0. 483 at pp. 487, 491 (F. B.)} 3 C. L. E. 270; 
1 Sbome L. E. Or. E. 79; 2Iod. Deo. (n. 8.) 307. 


Chief Justice to this question was: “if 
the oonfession is corroborated by other 
evidence, I do not think it matters whe* 
ther, in proving the case at the trial, the 
confession precedes the other evidense, or 
the other evidence precedes the confession. 
The course of proof in each case is a 
question of convenience for the prosecution; 
and they have a right to bring forward the 
evidence in any order they may think 
6t.” 

This question has not, so far as 1 am 
aware, been considered in any Bombay 
case. The passage from the judgment in 
Lalit Mohan's case (2) is . only 
quoted by Shah, J., in Emperor v. 
Oangapa Kardepa (1) in support of the 
conclnsion that no matter which oan be 
taken into consideration only under, section 
30, if there is no evidence other than such matter^ 
oan form the basis of a legal conviction. 

I propose to take the judgment of 
Garth, 0. J., in Empress v. Ashootosh 
Ohuckethuity (5) as a correct state- 

ment of the law: it gives effect without 
qualihcatioD to the words of section 30 that 
the Court may take into consideration 
snob confession as against snob other 
person as well as against the person who 
makes such confession.’* 

The question here is not as in Emperor 
V. Oangapa Kardepa (1), whether the Court 
may convict solely on the confession of a 
oo accused. The Sessions Judge has not 
done so, nor have either of the High 
Court Judges whose difference has led to this 
reference. 

The question is rather one of appreoia* 
tion of evidence. I have to consider whe- 
ther on the facts established there is 
corroboration of the story of the confessing 
oo-aoonsed so far as it affects Sabit. I 
will only make this further remark with 
regard to Emperor v. Oangapa Kardepa (1) 
that I think Maoleod, J., went too far 
,he said in that case (page 
176*):^ The confession of aco^acoused stands 
on quite a different footing to the testi- 
mony of an acoompHoe, which the Evi- 
dence Act treats as having a higher pro- 
bative value than similar evidence has 
according to English Law.*’ I think it 
will be apparent to any one who peruses 

•Pago of 38 B.— ^*4. ^ " 
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the jadgment of Lord Heading, L. 0. J., 
in Rez V. Baskerville (6)i that except in 
regard to corroboration of an accomplice by 
accomplice evidence, there is no difference 
between the law in England and the law in 
India. 

As regards the confessions of oo>acoased 
the Indian Law has no ooanterpart in 
England, but it seems to me that for the 
purpose of admissibility such confessions 
stand on the same footing as accomplice 
evidence and that their weight must de- 
pend on the circumstances of each case. 

I propose, therefore, to apply to the Ques- 
tion of corroboration of the confessions 
the same rules as are applicable to the 
corroboration of accomplice evidence. In 
Rex V. Baskerville (6), a criminal appeal 
beard by a Court of 6ve Judges specially 
constituted to lay down rules for future 
guidance, it was said there are proposi- 
tions of law applicable to corroboration 
which are beyond controversy. For ex- 
ample, conBrmation does not mean that 
there should be independent evidence of 
that which the accomplice relates or bis 
testimony would be unnecessary’ [fieg. v. 
Mulltna (7)]. Indeed, if it were required 
that the accomplice should be confirmed 
in every detail of the crime, his evidence 
would not be essential to the case, it 
would be merely confirmatory of other and 
independent testimony.” In the same case 
it was held that evidence in corrobora- 
tion must be independent testimony which 
affects the accused by connecting or tend- 
ing to connect him with the crime. In 
other words, it must be evidence which 
implicates him— «tbat is, which confirms 
in some material particular not only the 
evidence that the crime has been com- 
mitted, but also that the prisoner 
committed it.” **The corroboration need 
not be direct evidence that the accused 
committed the crime: it is sufficient if it 
is merely circumstantial evidence of bis 
connection with the crime. A good instance 
of this indirect evidence” being Reg v. Bir> 
ieti (8). A good Ind ian illustration of cir- 
cumstantial evidence corroborative of the 

(6) (1917)86 L. J. K. B. 28; (1916) 2 K. B. 658j 
nSL. T. 463j80 J. P. 446 ; 25 Cox C. C. 521; 60S. 
J. 696. 

(7) (1848) 3 Cox. C. C. 526 at p. 531. 

(8) (1839) 8 Car. Si P. 732, 


confessions of oo-aooused is to be found in 
the judgment of Phear, J., in the Queen v. 
Naga (9). 

Does then the testimony independent of 
the confessions affect the accused by con- 
necting or tending to connect him with the 
crime? I start with the fact that Maham* 
madkban was murdered and buried in 
the forest within a mile of bis boose. 
Evidence that when that man has been 
murdered and buried within a mile of his 
bouse, his brother and his enemy seeking 
to profit by his disappearance tells a false 
story as to his whereabouts, affirming him 
to have gone to Miraj, a town distant 100 
miles or more, for medical treatment, tends 
to connect the brother with the crime. 
So does evidence that the brother has been 
seen on several occasions giving grain 
to the confessed murderers to whom he 
bad no ostensible reason to bs charitable. 
So does evidence that when trying to col- 
lect rents due to the murdered man he 
calls the tenants and tells them a false 
story that he has received a letter of au- 
thority from bis brother. 

No Judge who has considered the evi- 
dence has expressed a doubt as to the 
credibility of the witnesses who depose 
to these events. But the trial Judge and 
Shah, J., are not satisfied that Bussia can 
remember the day when he saw Mabam- 
madkhan leave preceded by Sabit, Honya 
and Umya. Shah, J., also appears to have 
doubted the story of the letter received in 
Kirwatty. I do not share these doubts 
for the date of Mahammadkhan’s depar* 
ture from his village on the day after the 
\aDsba would be known to all the resi- 
dents. and I see no reason to doubt the 
truth of the story told by Wyount and 
Anant about the letter: it is entirely 
consistent with the other evidence of the 
false story spreid by Sabit that his 
brother had gone to Miraj for treatment 
although we do not know by what agency 

Sabit got the letter written and sent to 
Kirwatty. 

I concur in the 0i)nola8ion arrived at 
by Heaton, J. 1 find the accused guilty of 
the murder of Mahaajrnadkhan and sen- 
tence him to traf;spoi tation for life. 

Apps'jl allowed. 


(9) 23 W. Jl, Cv. 24. 
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LOWER BURMA CHIEF COURT. 

Criminal Revision No. 541 B of 1918. 

Januaiy 13, 1919. 

Freseni : — Sir Daniel Twomey, Kt., Chief 

Judge. 

TUN YA — APPLICANT 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of 18^8^, «. 360--« 
Evidence Act (I o/ 1872^, 8. 80 — Deposilion notread 
over to witness in presence of accused or his Pleader, 
effect of — Proof of deposition. 

Accused was a witness in a Sessions trial, at the 
close of which the Sessions Judge directed bis 
prosecution for giving false evidence. He was 
brought^to trial, but it was found that his deposi- 
tion in the Sessions Court was not road over to him 
in the presence of the accused or his Pleader as 
required by section 360 of the Criminal Procedure 
Code, The Magistrate held the deposition to be inad- 
missible in evidence and discharged the accused. 
Subsequently the District Magistrate took up the 
case, set aside the order of discharge and ordered 
further inquiry under section 437 of the Criminal 
Procedure Code. Accused moved the Chief Court 
in revision: 

Held, that the deposition should not have been 
treated as a nullity merely l>ecause of the iiregu- 
larity in not reading it over to the deponent in 
the presence of the accused or his Pleader: it 
could be proved by other evidence, as, < g., by 
evidence that the witness admitted it to be correct 
when it was read over to him, and the evidence of 
the Judge or Magistrate who recorded it. fp. 668, 
ool. 2.3 

Section fiO of the Evidence Act contemplates that 
the deposition, which it is proposed to use as evidence, 
should have all the guarantees of authenticity which 
the law prescribes, one of Ihem being that the 
Magistrate shall have signed it only after it has 
been read over to the witness in the presence of the 
accused or his Pleader, in order that the witness 
and the accused may have an oppoituuity of pointii g 
out jnistakos. [p. 6b8, col. J.] 

Mr. Ba Dun, for the Applioant. 

JUDGMENT. —The applicant Nga Tnn 
Ya was a witness in a Seseions tiial. At 
tbe olose of the trial the Sessions Jodge 
directed his proseoation for giving faUe 
evidence and be was brought to trial before 
a Magistrate. In tbe course of the trial 
it appeared that Tun Ya’s deposition in tbe 
Sessions case, instead of being read over to 
tbe witness in tbe presence of the aoonsed 
or bis Pleader, as required by section 360, 
Code of Criminal Procedure, was read over 
to him in tbe verandah of the Court build- 
ing out of sight and bearing of the accused 
and bis Pleader. It was read to him by an 
Assistant Bench Clerk to whom he admitted 
tb^ 0 or..'pptne 88 of the deposition. Follow- 


ing tbe Upper Burma oafie San' Mffin T-, 
ISmpetor (l), the Magistrate held that a' 
deposition taken in snob oiroamstaboes 
inadmissible in evidence and be discharged 
the aoonsed. Subsequently the District 
Magistrate took up the case in revision. 
He pointed out that tbe Upper Burma 
ruling was not binding on Magistrates in 
Lower Burma and be also referred to the 
Madras rnling Bogra, In re (2), which is at 
variance with tbe Upper Burma ruling. Tbe 
District Magistrate further pjinted out that 
tbe Upper Burma rnling goes beyond tbe 
provisions of section 360, Criminal Procedure' 
Code, in requiring tbe Judge cr Magistrate 
himself to read out the deposition to tbe 
witness. In paragraph 256 of tbe Lower 
Burma Goorls Manual it is laid down that 
the deposition may be read over to the 
witness by an officer cf tbe Ccur^, but tbe 
witness must be questioned by the Judge 
or Magistrate himself as to the correctness 
of tbe deposition. Tbe District Magistrate 
accordingly set aside the order of discharge 
and ordered furiber enquiry under section 487 
of tbe Code of Criminal Procedure. Nga Tnn 
Ta applied to this Court in revision to set 
aside tbe order for further enquiry. 

There is no published Lower Burma ruling 
dealing with tbe ques ion in this case. 
But I find that iu an unpublinhed revision 
case of \9i7, Eadir Poktri v. Emperor (3), 
Mr. Justice Maung Kin followed the Upper 
Burma rulirg and dissented from the Madras 
rolirgin Btgra, fnre {2). 

Tbe learned Judicial Cemmissioner l^ir 
George Shaw in the Upper Burma case 
cited above pointed out that ^'section 91 
of the Evidence Act makes tbe record of 
a witness’ statement the only evidence of 
the statement, and under section 80 of tbe 
same Act it is admissible only if it was 
taken in aocord-uioe with law.’* He, there- 
fore, decided that a prosecution for giving 
false evidence could not properly be ordered 
if tbe charge were based on a deposition which 
bad not been read over to the witness in 
tbe presence of the aoonsed or bis Pleader. 
The view taken by bir George Shaw is in 

(1) 15 Iiul Caa. 985; U. D. R. (1910-13) 123; 13 
Cr. L. J 569. 

«2) 7 Ind. Caa 414; 34 M. Ul; 8 M L. T. 117; 
(1910) M. W N. 435; VO M. L. J. 943; ll Cr. L J. 482. 

(3) 42 Ind. Cua. 326: 11 Bur. L.T. 202; lb Or. L. J, 
9S6. . . » . 
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ftOGordanae with several o( the earlier 
rnliDg's of the Icdian High Courts ^vtde 
Kamatchinathan Okeity v. Kin Emperor (4), 
Mohendra Naih Misser v. Emperor (5), Jyotish 
Chandra Mukerji v. Emperor (6) and Emperor 
V. Jcgendra Nath Ohose (7)J. Bat a different 
view was taken in the Madras ease, Bogra, Jn 
re (2), oited by the Distriot Magistrate, where 
Hr. Jnstioe Miller held that a deposition 
should not be treated as a nullity merely 
heoause it is not regularly recorded and 
that if the deponent bos admitted its oor- 
reotnesp, be may properly be convicted of 
perjury on it. This statement of the law 
has recently been adopted by the Caloutia 
High Court also in Elahi Bahs/ia Kati v. 
Emperor (8). The following is an extract 
from Mr. Justice Richardson’s judgment in 
that 'case: — **Under seoticn 80 of the 

Indian Evidence Act, the deposition of a 
witness taken in accordance with law 
and purportirg to be signed by a Judge 
or Magistrate proves itself. No other proof 
is required than the production of the 
deposition. 1 should have thought that a 
provision requiring a deposition to be read 
over to a witnees was in its nature direc* 
tory, and that if it were net complied 
with in a particular case, the deposition, 
while it might perhaps lose the beneSt of 
section 80 of the Evideroe Act, might 
still be proved in some other way. No 
donbt section 91 of the same Act says 
that in all oases in which any matter is 
required by law to be reduced to the form 
of a document, no evidence shall be given 
in proof of such matter except the dooQ« 
ment itself. But even if a deposition comes 
within that enactment, no question arisrs 
of proving the contents of a deposition 
except by the production of the deposition 
itself. The question i.«>, how is the depcsi 
tion to be proved. There is no provision 
in the Cede of Civil Procedure which ex- 
pressly precludes a deposition from being 
received in evidence unless it has been 
read over to the witness in the presence 
of the Judge. In the case of a document 

(4) 28 U. 308; 2 C’r. L T. 756. 

(6) 12 c. w N. 8 *6; 8 Cr. L. -1. 116. 

(6) 4 Ind. Cas. 416; ?6 C. 955; 14 C. W. N. 82; 10 
Cr. L. J. 681. 

(7^24 Ind Cas, 671; 42 C. 240; 18 C. VT. N. 1242; 
16 Or. L.J.483. 

(8) 4.5 Ind. Cas. 258; 45 C. 825; 27 L. J. 377; 22; 
P. W. N. 646; 19 Cr. L. J. 498. 


which requires registration hut is not 
registered, it is inadmissible in evidence 
not by reason of the provisions of section 
91 of the Evidence Act, but by reason of 
the express provisions on the subject ood' 
tained in the Keghlration Act. As at 
presezit advised 1 can see no reason why, 
even in a prosecution for perjury, failure 
to comply with the previsions of rules 5 
and 6 of Order XVIII should render a 
deposition entirely iradmissible in evidence, 
or wby, if section 80 cannot be called in 
aid, the deposition should not be proved, 
for instance, by the Judge who took it 
down, ( r by ibe admission of the deponent. 
If it can be proved in some snob way, 
section 91 will have no application.” 

These remarks vere made with reference 
to a deposition recorded in a civil snit 
but they apply with equal force to deposi* 
tions in criminal trials. There is no pro* 
vision in the Cede of Criminal Procedure 
any more than in the Code of Civil Pro- 
cedure declaring that a deposition which 
baa not been read over in the presence of 
the aooueed or his Pleader ebal] on that 
account be inadmissible in evidence. 

I am inclined to agree with the remarks 
of the learned Judges of the Madras and 
Calcutta High Courts in the two oases of 
Btg'ia, In re (2) and Elahi Bahha Eazi v. 
Emperor (8). The provision for reading 
over the deposition to the witness is for 
the protection of both tbe accused and 
the witness, but the further provision that 
the reading ever shall be in tbe presence 
of the accused or his Pleader appears to 
be for tbe protection of the accused only. 
When a deposition is read over to a wit- 
ness in tbe absence of the accused and 
the witness acknowledges tbe deposition 
to be correct, the deposition may be in- 
admissible against tbe accused ; but all 
(hat the law prescribes for the protection 
of the witness has been fulfilled and it 
dees not seem riglit tiiat a witness 
should escape tlie ocufenuences of alleged 
perjury merely btoarj.sc' so/nething was 
emitted which tlio luw presoriles not for 
tbs witnets’ pTrti»otiiii but only for ihe 
protecticiJ < f fironst.j. 

I tavo dciibi.n as to tbe effect c.f 

seotiot'fl 80 ru.rl 91 cl' fLe Evidence Aot 
wifli n.i'ouojuUy ieooiucd depcsi • 

tirnp, Jc i-- {ru(! tliat the presiiiuption of 
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geDaineness, eU.. will arise under seotion 
$0 only if tbe deposition was talren in 
aooordanoe with law. But it does not seem 
to follow neeessarily that the informal de« 
position is incapable of proof. There seems 
to he no valid reason why, as pointed out 
in the case of Elahi Bdksha Kazi v. Emperor 
(8), it should not be proved, lor example, 
by the evidenoe of the Judge or Magistrate 
who recorded it or by the admission of 
correctness made by the witness himself 
when the deposition was read over to him. 
And if it can be so proved then the 
supposed obstacle offered by section 91 will 
disappear. 

The question involved in this case is 
one of great importance, and especially in 
view of Mr. Justice Maung Kin’s ruling 
of 191? in Radir Pahri v. Emperor (3) 
and the recent Calcutta decision in Eiahi 
Bakeha, Kazi v. Emperor (8). I think the 
learned Counsel for the applicant should 
have a further opportunity of arguing the 
matter. A fresh date will be fixed about 
a fortnight hence and notice will be given 
also to the District Magistrate to whom 
a copy of these remarks should be sent. 
The case is one in which the Court should, 
in my opinion, have the advantage of the 
Government Advocate’s assistance. 

FINAL ORDER. — The learned Assistant 
Government Advocate suggests that a deposi- 
tion is “taken in accordance with law" for the 
purposes of the Evidence Act, section 80, once 
it has been taken down in accordance with the 
provisions of section 356, Code of Criminal 
Procedure, and that, so far as section 80, 
Evidence Act, is concerned, it is immaterial 
that the provisions of section 3C0, Codeof 
Criminal Procedure, have not been observed. 
I am not prepared to accept this reading 
of section 80. The section contemplates 
that the deposition, which it is proposed to 
use as evidence, should have all the guaran- 
tees of authenticity which the law pres- 
cribes, one of them being that the Magis- 
trate shall have signed it only after it has 
been read over to the witness in presence 
of the accused or bis Pleader in order that 
the witness and the accused may have an 
opportunity of pointing out mistakes. 

But where, as in the present case, sec- 
tion 80, evidenoe cannot be called in aid, I 
am of the same opinion as the Calcutta 
Judges, namely, that the deposition can be 


proved by other eyidenoe, e» g., by evidence 
that tbe witness admitted it to be oorreoi' 
when it was read over to him, and the 
evidence of the Judge or Magistrate who 
recorded it. The learned Advocate for ap- 
plicant has nothing to urge in opposition to 
this view. 

Tbe application to set aside the District 
Magistrate’s order is, therefore, dismissed. 
In dismissing it, however, I think it necessary 
to express serions disapproval of tbe action 
of tbe Sessions Judge in disregarding the 
plain provisions of section 360, Code of 
Criminal Procedure, and paragraph 25^, 
Lower Burma Courts Manual, and I trust 
that the irregular practices brought to no* 
tioe in this case will be discontinned forth- 
with. It is no excuse to say that Sessions 
Judges and Magistrates can get through 
their work only by disregarding the pro- 
oednre laid down in tbe section. The provi- 
sions of the law must be obeyed, even if 
their observance will increase the duration 
of trials. 

Application dismissed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1102 of 191?. 

February 7, 1919, 

Presenti — Mr. Justice Richardson and 
Justice Sir Shamenl Huda, Kt. 

AMRIT MAJHI and OTeKR8--Acco3ED 

—Petitioners 

versus 

EMPEROR — Opposite Party, 

Criminal Procedure Code (Act V of 1698), ss. 192, 
202, scope of^Transfer of case— Transferring Magis* 
irate, poiver of, to interfere with case after transfer 
—ilrounds for transfer — Local cr)iiuinj directed to he 
made by Subordirratc Magisttate~^Order, validity of. 

Th© language of section 202, Criminal Procediura 
Godo, seems capable of an interpretation consistent 
'with the long standing practice under which a 
Magistrate receiving a complaint refers it to a 
Subordinate Magistrate for local enquiry and 
report, [p. 669, col. 2,] 

Under section 192 of the Criminal Procedure 
Code, the transferring Magistrate cannot inter- 
meddle with the case transferred, unless and until 
having power to do so, ho recalls it to his own 
file. [p. 669, col. 2.] 

The provisions of section 192 and section 202, 
Criminal Procedure Code, are separate and distinct 
and the powers conferred by one section do not 
curtail those conferred by the other, [p. 669, ool. 2; 
p. 670, col. 1.3 

Where the principal reason which moved a 
District Magistrate to transfer a case from 
the Court before which it was pending, 
without any inconvenience ^0 the parties or an^ 
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disi&tisfaotion on their part, to his own Court 
was that he desired to inform his mind as 
to the nature of the dispute between the accused 
'and the complainant: 

Held, that the transfer order was not proper and 
that tbe case should be restored to the file of the 
Court from which it had been transferred, [p. 670, 
col. I.] 

The practice of taking to the Criminal Courts 
disputes involving questions of right and title 
condemned, [p. 670, col, 2.] 

Criminal revision against the prooeedings 
taken hy the Distriot Magistrate, Malda, 
under seotion 372 of tbe Indian Penal Code. 

Bahaa Das^irathi Sanyal and ^ehendra 
Narayan Bhattacharjee, for the Petitioners. 

Babas Manmatha Nath Mukherjee and 
Btmala D9h, for the Opposite Party. 

JUDGMENT. — Johiraddi preferred a com- 
plaint against the petitioners oharging them 
with theft. The Magistrate reoeiving oom- 
plaints, who was the Sab-Divisional Officer 
saspeoting that he had to do with a civil 
dispate, referred tbe complaint to a Deputy 
Magistrate for enquiry and report. On tbe 
transfer of tbe Deputy Magistrate to another 
distriot the Sab-Divisional Officer made a 
second order, referring the complaint to tbe 
Sob- Deputy Magistrate for enquiry and 
report. Unfortunately the Sub-Deputy 
Magistrate fell ill and on the 9th November 
a third order was made referring the 
complaint to Baba P. L. Neogi, an 
Honorary Magistrate ezeroising second class 
powers, again for inquiry and report. Baba 
P, L. Neogi, after examining the com- 
plainant and some of his witnesses on oath, 
submitted bis report with the depositions 
taken by him to the Sub- Divisional Officer 
on the 6th November 1918. On the 19th 
November, the Distriot Magistrate for reasons 
stated by him withdrew the case to bis 
own file. He read Babn P. L. Neogi’s report 
and being of opinion that a prma facie 
case had been made out, be issued sammons 
against the petitioners under seotion 379, 
Penal Code. 

Tbe case arises out of a dispute between 
landlord and tenant in the Mathurapnr 
estate. The product known as lac is collect- 
ed from certain trees standing on lands 
leased to tenants of tbe estate. Tbe land- 
lords or their farmer claim the right to enter 
upon the tenants’ lands to collect tbe lac. 
Tbe tenants, of whom two are petitioners 
before us, assert a right to the trees. Tbe 



dispute has led to tbe charge of theft 
brought against tbe petitioners by Johirnddi* 
who is the farmer’s son in-law, and to a 
counter- charge of theft brought by one of 
the petitioners against Johiraddi and others. 

It is contended on behalf of the peti- 
tioners : — (1) that tbe Sub Divisional Officer 
bad no jurisdiction to refer the complaint 
against them to another Magistrate for inquiry 
and report, and that the orders, in the 
form in which they were made, amounted 
in the result to the transfer of tbe case to 
Babu P. li, Neogi for disposal, and (2) 
that the District Magistrate’s order with- 
drawing the case to his own file was im- 
proper. 

In support of tbe first of these contentions 
reference was made to tbe oases of Hart 
Oharan v. Srish Ohandra (1) and Oangadhar 
V. Emperor (2), but while in view of the order 
we propose to make it is not necessary for 
ns to express a final opinion, it may be 
permissible to record a doubt whether the 
judgments in those oases, when carefully 
read, are any authority for tbe oonstruotion 
of seotion 202 of tbe Criminal Procedure 
Code which is suggested on tbe petitioners’ 
behalf. Tbe practice has long been to refer 
complaints to Subordinate Magistrates for 
local inquiry and report and the language 
of tbe section seems capable of an interpre- 
tation consistent with that practice, an 
interpretation which is in accord with the 
natural meaning of the words. When the 
section says that tbe Magistrate reoeiving 
a complaint may ia certain oiroum- 
stances ‘^direct a previous local investigation 
to be made by any officer subordinate to such 
Magistrate,” those words as they stand would 
naturally include a local investigation by a 
Subordinate Magistrate. Tbe suggested oou- 
Btrnotion depends on the detinitions of ‘*in- 
quiry” and "investigation” in seotion 4-, but 
those definitions are not exhaustive and are 
expressed to be subject to the context. No 
donbt, under section 192 tbe transferring 
Magistrate cannot inlerinoddie with the case 
transferred unless and until, having power 
to do 80 , ho recalls it to hia own tile. The 
provisions, however, of nection 192 and section 


(1) 7 I" ’ C H. 
Cv. L. j. 

<‘J) Iiiu. 0.'..^. 

Cr. L. J. l lv. 


as c. 

OS; V.i 

c. L. J. 13; 11 

o:o; 20 c. 

\Y. N. t 

'8; 43 G. 173; 17 
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202 are separate and distinofc and tbe powers 
conferred by the one section do not cartail 
those conferred by the other. 

As to tbe second oonlention, a share of 
tbe Matbarapar estate is nnder tbe manage- 
ment of tbe Conrt of Wards. It was accord- 
ingly argaed that tbe District Magistrate, 
being also tbe Collector and the local repre- 
sentative of tbe Coart of Wards, was, onder 
tbe provisions of section 556 of tbe Criminal 
Prooedare Code, disqualified by reason of 
interest from trying tbe oaee. It is not 
suggested, however, that tbe District Magis- 
trate bad anything to do with initiating the 
prosecution and the explanation attached to 
tbe section says that a Magistrate ^‘sball not 
be deemed to be a parly or personally inter- 
ested ..to or in any case by reason only 
that be is a Municipal Commissioner or other- 
wise concerned therein in a public capacity 

" Of course, if tbe District Magistrate 

is not within tbe explanation and is disquali- 
fied, he cannot try tbe petitioners. In that 
case, entirely irrespective of any question of 
bias, they would have a legal right to be 
tried by some other Magistrate. On tbe 
materials before us, however, though here 
again it is not necessary to express a final 
opinion, we are not satisfied that the disquali- 
fication is established. 

Apart from disqualification, it is argaed 
that the reasons assigned by tbe District 
Magistrate for his order are inadequate ; 
and so far as this objection is ooDcerned 
it is not without considerable force. The 
principal reason which moved the District 
Magistrate to make the order was that he 
desired to inform his own mind as to the 
nature of tbe dispute between landlord and 
tenant in tbe Matbarapar estate. That is a 
praiseworthy desire, but be has or should 
have other ways of informing bis mind in 
snob matters without removing a case from 
tbe Court before which it is pending, appa- 
rently without any inconvenience to the 
parties or any dissatisfaction on tbeir part, 
to his own Court. 

We might be content with restoring the 
case to the file of tbe Sub-Divisional Officer, 
but having had the facts placed before ns, 
we are ef opinion that we ought to go 
further and quash the proceedings. In tbe 
view we take, regard being had to (be 


i- 

nature of tbe dispute, there is little reason 
to suppose that tbe charge of theft, from 
whichever side it comes, will be substantiated. 
Tbe dispute is eminently one for tbe Otyil 
Courts where only it can be finally deter* 
mined. It will be to tbe interest of aU 
parties that a decision should be soughli 
for there. The practice of taking to tbe 
Criminal Courts, for tbe purpose of a 
preliminary skirmish, disputed claims; 
involving questions of right and title, 
about which (he parties may intelligibly 
and with perfect good faith take opposing 
views is, in our opinion, much to be depre- 
cated. 

Tbe result is that the proceedings are 
quashed. 

« I 

Proceedings quashed. 


PUNJAB CHIEF COUET. 

Criminal Appeal No. 611 of 1918. 

December 23, 1918. 
rreteni'. — Mr. Justice Shadi Lai and 
Mr. Justice Martineau. 

SADHU— Appellant 
versus 

EMPEROR -Rbsponobnt. 

Penal Code (Act XLV of i?s. 302, 326, 328— 

Dbatura with intention to facilitate 

commission of rohhery -^Death caiwtfci hy dhatura— 
OSence. 

Where dhatura is admiaiaterod to a person with 
fatal results with intent to faoilitato the commission 
of robbery, no hard and fast rule can be laid down 
U3 to tho section of the Penal Code under which 
the person administering tho dhatura should bo 
convicted : the circumstances of eaoh particular 
case must be taken into consideration, [p. 672, col 2.] 

Appeal from tbe order of tbe Sessions 
Judge, Karnal, dated the 17th August 1918. 

Mr. 0, Sevan Petman (Government Advo- 
cate), for the Respondent. 

JUDGMENT. — The appellants Sadhn and 
Atru are brothers, Chamar by caste, belong- 
ing to the village of £hatkar Khurd in 
tbe Jullundur District. They have been 
convicted of murdering Prem and his 
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wife Jamna, Ohamars of Gohaaa in the 
Robtak Distriot, by poisoning them with 
dhatura^ and sentenoed to transportation 
for life. 

On the morning of the 19th Jane last 
Prem and Jamna, with two small children 
named Phnskl (Jamna’s daughter by a 
former hasband) and Gagania (Prem's aon 
by a former wife), were found on the road 
at Jaaiya, about half way between Gobana 
and Robtak. Prem and Jamna were lying 
nnooDsoions, and the children, though they 
were moving about, were also not in their 
senses. They were all taken to the thana 
at Robtak, and from there to the hospital. 
Prem and Jamna died on the way to the 
hospital, bat the children recovered. The 
evidence of the Civil Sargeon, who examin- 
ed the bodies of the deceased, shows that 
the post nuyttsm appearances indicated that 
the deaths were doe to poison. The Gbemi* 
cal Examiner found dhntura in the deceas- 
ed persons’ stomacbs and intestines and 
also in the excreta of the two children, 
and there can be no doubt that Prem and 
Jamna died from dhatura poisoning. 

The appellants appear to have been living 
for some time at Gobana, where they used 
to sell grass, and they lived with Prem 
and Jamna in a hut belonging to Mai 
Dban, as proved by the evidence of the 
latter and his wife Sama Kaur (P, W. Nos. 5 
and 6) as well as by that of the children, 
Pbuaki and Gagania (P. W. Nos. 1 and 2), 

A few months before the occurrence 
Prem had obtained Rs. 20 J by giving 
his daughter Jai Kaur (P. W. No. 13) 
in marriage to some one at Balabh, although 
she was already married to another 
man (see the evidence of Mai Dban, 
Sama Kaur, and Jai Kaur), and the belief 
that Prem was possessed of money and valu- 
able property is said to have excited the 
cupidity of the appellants and to have 
prompted them to commit the crime on 
the night of the lifth June when Prem, 
Jamna, and the children were on their way 
from Gohana to Balabh, 

Phuski and Gagania state that they, 
Prem and Jamna left Gjhaiia in company 
with the appellants. They walked a little 
way and then got into camel carts which 
were going from Gohana to Rohtak. There 
were two carts, and three of the party 


travelled in one cart and three in the 
other. On the way Prem, Jamna, and the 
children ate some laddus. Gagania says the 
appellants gave theifi the laddus, but Phnskt 
is more definite and says that Sadha 
gave them. The children did not care 
for the laddus and ate only a small quanti- 
tyt giving the rest to Jamna. At Jasiya 
the carts stopped for a time and the pas- 
sengers got out. The children are unable 
to say what buppened after that. 

The oartmen Akbar Aliand Amin (P. Wl 
Nos. 3 and 4) also depose to Prem, Jamna, 
the two children, and the appellants having 
travelled in their carts from a little way 
beyond Gobana to Jasiya, where the passengers 
alighted, bnt know nothing about the 
laddus. They go on to say that when it 
was time to resume the journey they called 
out to the passengers to get into the carts, 
but the passengers said that the woman 
bad something the matter with her, so 
Akbar Ali and Amin went on with the 
carts leaving Prem, Jamna, and the children 
behind. When they had gone about 3 

milts the appellants overtook them, got into 

one of the carts, and went on to Robtak. 
They bad with them a bag and a bundle 
which Prem and Jamna bad previously been 
carrying, and explained that they were bring- 
ing these for their companions, who would 
follow in the morning. 

The appellants deny that they travelled 
with Prem and Jamna, bnt they have pro- 
duced no evidence and there is no reason for 
disbelieving the statements of the two 
ohilddren and the oartmen. 

The Sub-Inspector of Police who in- 
vestigated the case, after discovering that 
the men who had travelled with Prem and 
his family were residents of Kbatkar Khurd 
went to that village on the 26th June and 
found the appellants at their hocee there. 
He searched the honee and found in it a 
number of clothes and other articles, which 
have been identified as the property of Prem 
by Phuski, Gugania and Jai Kaur, flome being 
also identified as Prom’s by Saraa Kaur. Two 
purses found on -Atru have also been 
identified as beloutr^r-;- to Prem. The ap- 
pellants say Uiat the articles found ar© 
theirs, but ciioto uotiiing to aapport 

their allogati^ ne. .'.nd wo are satisfied that the 
proporty LeljiigoJ tc Prem. 
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The disoovery of the deceased persons' 
property in the appellants' possession, oonpled 
with the evidenoe as to Prom and Jamna 
and the two children having travelled in 
the appellants' oompany from Gohana and 
being given by Sadhn some laddus after 
eating whioh they got ill, with fatal resnlts 
in the ease of Prem and Jamna, establishes 
the appellants' gailt beyond donbt. Pbnsbi 
says that she, Prem, Jamna and Gngania 
ate nothing bnt the laddus after leaving 
Gobana, and we think there can be no 
donbt that the dhatura mast have been in 
the laddus. Although she says it was only 
Sadhn who gave them the laddust we have 
no donbt that be was noting in oonoert with 
Atrn as they were travelling together and 
both deoamped with the property after their 
viotims bad been rendered insensible. 

The question remains what offence the ap- 
pellants committed. 

Iln Queen’ Umpress -v . TuUha (1) a woman who 
bad administered dhatura to three members 
of her family, who all recovered, was found 
gnilty of an attempt to mnrder, bnt it is 
not clear how the Gonrt came to that finding 
as it was held that altbongh the aoonsed 
knew that she might cause death she had 
no intention to do so, but intended only to 
incapacitate temporarily the persons to whom 
she administered the dhatura in order that she 
might fly with her lover. 

In KmpeTor v. Qutali (2) the offence com- 
mitted was held to be murder because the 
dhatura had been given in such quantity 
that the person to whom it was given died 
in 3 or 4 hours. In the present case the 
deaths occurred after a much longer interval 
and there is nothing to show how much 
dhatura was given. 

The learned Government Advocate has 
also cited halay. Emperor (3), but that case is 

distinguishable as the learned Judges found 
that the appellant was an expert in 
dhatura poisoning and knew well that the 
poison worked in a most effective and danger- 
ous manner npon his victims. 


t 

On the other hand in Smperor v. Bkagwan 
Din (4), where dhatura had been administered 
to travellers, one of whom died and the 
trial Court had convicted under section 304, 
Indian Penal Code, the High Court on 
appeal altered the conviction to one under 
section 325, though the learned Judges re- 
marked that the ease might possibly have 
come under section 326. 

We are of opinion that no hard and fast 
rule can be laid down as to the section of 
the Indian Penal Code applicable, and that 
the oircamstanoes of the particular case must 
be taken into consideration. 

In Pira v. i!?mpre5s(5) Plowden, J., remarked 
on page 71: ' The ase of d^a^ura, on the other 
hand, in order to facilitate the commission 
of robbery, does not per se and necessarily 
import the contemplation of the victim's death 
as a meaus towards, or as incidental to, the 
main end of robbery. Jndioial experience 
shows that namerous robberies are commit- 
ted with the aid of dhatura without fatal 
resnUs." 

In the present case we think that it 
has not been shown that the appellants 
administered the dhatura with such intent 
or knowledge as would make them guilty 
of murder. Their offence would fall either 
under section 326 or under section 32S, 
Indian Penal Code, and we think they 
should be oonvioted of the graver of those 
two offences. 

We accept the appeal only to the extent 
of altering the conviction in the case of 
each appellant to one for voluntarily causing 
grievous hurt by means of poison, under 
section 326, Indian Penal Code. We see 
no reason for reducing the sentences, whioh 
are accordingly maintained. 

Appeal accepted inpart. 

(4) 30 A. 56?; A. \V. N. (1903), 243; 4 M. L. T. 402i 
8 Cr. L. J. 383. 

(6) 28 P. R. 1881 Cr. 


(1J20A. 143 : A. W. N, (1897), 226; 9 Ind. Deo. 

^ (2)\ Ind. Caa. 765; 31 A. 148; 6 A. L. J. 129; 9 
Oi* L J 383 

(3)9 Vnd.'Ca8. 731; 32 T, h. R. 1911; 12 Cr. L. J. 
612. 
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LOWER BURMA. CHIEF COURT. 
Cbihinal Afpb&l No. 790 of 1918. 
January 30, 1919. 

Mr. Jnstioe Pratt. 

PYO GTI — Acoosbd — Appell^kt 

versus 

EMPEROR — Rcspondekt. 

Penal Code {Act XLV of I860),, ss. 408, 420 — 
Criminal breach of trust by servant — Cheating — 
Person making purchases on another's behalf and 
remunerated by commission, whether servant. 

A person who works for a tlrm in making pur- 
chases and is remunerated for his services by a 
commission on purchases made by him is, for the 
purpose of section 408 of the Penal Code, a servant 
of the firm. [p. 674, col. 1.] 

The accused was employed by a firm to purchase 
paddy and was entrusted with a large sum of money 
for the purpose, and his remuneration was a fised 
commission on the paddy purchased by him. Instead 
of purchasing the paddy the accused diverted the 
gpreater portion of the money to his own use. He 
was tried and convicted of cheating and dishonestly 
inducing the firm to deliver him the money, under 
section 420 of the Penal Code, and of criminal 
breach of trust as a servant, under section 408 in 
respect of the same sum of money. The accused’s 
case was that he was a trader and not merely a 
buyer for the firm, and that the money was advanced 
to him by way of a loan for a specific purpose: 

Held, that the accused acted as the agent of the 
firm on whose behalf he held the money and the 
property in it did not vest in him; that it was not 
a loan to him but a trust; that he had been rightly 
convicted under section 408 of the Penal Code, but 
that the conviction of cheating with respect to the 
same sum of money could not bo maintained, [p. 673, 
col. 2j p. 674, col. 1.] 

Mr. Halker, for the Appellant. 

Mr. McDonnell, for the Respondent. 

JUDGMENT. — The appellant Pyo Gyihas 
been ooovioted of cheating and dishonestly 
inducing Mr. MoCraoken, agent of Messrs. 
Steel Brothers <& Co., to deliver him 
Rs. 15,000 under seotioD 420 of the Indian 
Penal Code, and of oriminal breach of trust as 
a servant in respect of the same sum under 
section 408 of the Penal Code and sentenced 
to five years’ rigorous imprisonment on each 
count, the sentences to ran oonoarrently. 
The facts are set forth in exteneo in the 
judgment of the Magistrate and it is not 
necessary to go into them in detail. Tbe 
case for tbe prosecution is that Pyo Gyi 
was employed by tbe firm to buy paddy for 
them. He was a buyer and not a trader. 

On his representation to Mr. MoCraoken 
that he had purchased 14,000 baskets of paddy 
in pursuance of instructions from him and 
on his giving a list of the persons from 

43 


whom he had purchased, Mr. MoCraoken gave 
him a sum of Ra. 15,000 to pay for tbe 
paddy purobased and oover the expenses of 
transport to Bassein. He gave a simple 
receipt for the money. Instead of purobasing 
paddy with the money, appellant pro- 
ceeded to divert tbe greater portion of it 
to his own uses. In order to aocount 
for the disappearance of the money be 
invented a bogus burglary. It is per* 
feotly clear that the burglary was a fiction 
and that Pyo Gyi appropriated the money. 
It is contended, however, that even if he 
did o&e tbe money for his own purposes, 
there has been no breach of trust since the 
money was simply advanced by way of a loan 
for a specific purpose, and, therefore, appellant 
only committed a breach of contract for 
which he was civilly liable. Appellant’s 
case is that he was a trader and not merely 
a buyer, and that he could make a profit on 
tbe transaction. The Magistrate found that the 
defence was false and the accused was in tbe 
position of a buyer in a special sense. With 
tbe finding of tbe Magistrate on this point I 
am in entire accord. Tbe position of buyers 
under tbe company is thus summarised by 
tbe Magistrate in bis judgment: *'Tbey 
are engaged by tbe company’s agent to 
purchase paddy on behalf of tbe company, 
They are, in fact, buyers in a strictly limited 
sense of the term. • They are instructed by 
tbe agent bow much paddy they are to buy, 
where they are to buy, and bow much 
they are to pay for it. They are then 
given money to go out into the jungle to 
buy paddy in accordance with instructions. 
On their return to bead*quarters they present 
an account, showing exactly how much 
they paid for tbe paddy in the jungle, 
aud how much they had to spend in trans* 
porting it to Bassein. They aro then paid 
Dp iu accordance with this account. They 
are paid 'brokerage* at tbe rate of one 
rupee or one rupee eight annas for every 
hundred jungle baskets of paddy which they 
bring ir>, and they have no other form of 
legitimate remuneration. Thero is no ques- 
tion of profit or lo.'JS to them iu any case.” 
Under these cirouin.^tauoea it is clear 
that the appellant as buyer was noting as 
agent of the oompauv in the transaotiong. 
He held the money on behalf of the company 
and property In it did not vest iu him. 
It was not H ioat. b) him, but a trust. Tbi.^ 
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differentiates the ease from Wonff Tone W^ain 
y, Emperor (Dt Nga Po Seik v. Emperor (2) 
Hock Oheng Sf Oo. v. Tha Ka Do (3) and Nga 
Po Ywet V- Emperor (4), in all of which the 
aoonsed was to deliver the paddy at the 
current market rate, and stood to make a 
pro6t or loss on the transactions. In the 
present case the appellants only remnnera' 
tion was a fixed commission on the paddy 
porohased by him. He was not to be 
paid f^r the paddy at the current market* 
rate at the time of delivery. I am of 
opinion that the Magistrate was warranted 
under the oiroamstanoes in holding that a 
trust was created when the money was paid 
to the appellant, and that it is impossible 
to take the view that it was nothing more 
than a loan. I am also of opinion that 
the Magistrate was correct in bis view that 
on the evidence Pyo Gyi wonld come within 
the meaning of a servant, thoagh I think 
it wonld perhaps have been more appro* 
priate had he held that he was an agent, 
in which case his offence wonld have been 
still more serious. It has been held that 
a servant can be remunerated by commission, 
and that it is not necessary that his whole time 
should be employed, nor that the employment 
should be permanent. In Reg. v. Winnall (5) 
it was held that a person hired by a market 
gardener to do a day's work and sent by 
him to sell vegetables at market and bring 
back the proceeds is a servant of his employer 
in respect of such employment. 

I hold that on the evidence the oonvio* 
tion for breach of trust was fully justified. 
I do not propose to consider the evidence 
as to the money having been obtained by 
misrepresentation. If it was doubtful who* 
ther the offence was cheating or criminal 
breach of trust, then the conviction might 
well have been in the alternative, but this 
is not the position. The breach of trust has 
been clearly established, and I do not consider 
that the appellant ought to have been 
convicted of cheating with respect to the 
same sum of money. The sum involved 

(U U Ind.Cag. 653; 6 Bur. L. T. 11; 6 h. B. R, 
46; 13 Cr. L. J. 269. 

(2) 17Iud. Cas. 824; 5 Bur. L. T. 143; 6 L B R. 
62; 13 Cr. L. J. 888 (F. B.K 

(3) 19 Ind. Cas. 145; 6 Bur. L. T. 13; 7 B. B. R. 16; 
14 Cr. L. J. 145. 

(4) 24 Ind. Cas. 332; 7 Bur. L. T. 209 (F. B.); 16 
Cr. L. J. 452; 7 L. B. R. 278. 

(5) (1861) 6 Cox C. 0. 326. 


is large and an exemplary sentence was 
called for, but I am of opinion that a some* 
wbat shorter term of imprisonment will be 
sufficient to act as a deterrent. I confirm 
the conviction for criminal breach of trust 
under section 408 and I sentence the appel* 
lant to three years’ rigorous imprisonment. 
The conviction and sentence, under section 420, 
are set aside. 

Sentence reduced. 


MADRAS HIGH COURT. 
Criminal Mucellameods Petition No. 169 

CP 1918. 

July 9. 1918, 

Presenii^Mr. Justice Sadasiva Aiyar and Mr. 

Justice Napier. 

In re The SESSIONS JUDGE op T ANJOHB 

— Refebhing Officer. 

Criminal Procedure Code (Act V of 1698 \ ss. 193, 
197, 233, 631,637 — Enquiry by Committing Magistrate, 
applicability oj 8, 238 to— Commitment to Sessions 
Court without sanction to prosecute m case where 
sanctioT^ required — Sessions Court, jurisdiction of, to 
acquit, for want of sanction— Applicability of ss. 
631, 637. 

An enquiry before a Committing Magistrate is not 
a trial and does not come within the prohibition 
contained in section 233, Criminal Procedure Code, 
[p. 676, col. 2 ] 

An order of commitment to the Sessions Court 
cannot be quashed on the ground that the Magistrate 
took cognizance of the complaint without thesauction 
required by sections 195 and, 197 of the Criminal 
Procedure Code. Sections 631 and 637 of the 
Criminal Procedure Code apply to such cases, and 
their applicability is not affected by the fact that 
objection to want of sanction was taken at the 
earliest possible opportunity, [p. 676, col. 1.] 

Zahif Singh v. Emperor, 28 Ind. Cas. 646; 37 A. 
2d3;)3 A. L. J. 345; 16 Cr. L. J. SlOand Sanicaralinga 
Tevanv. Avudai Ammal, 35 lud. Cas. 826; 8 Cr. L. 
Rev, 284; 17 Cr. L. J. 394, dissented from. 

Semble. — A Sessions Court has power to acquit 
the accused in a case committed to it on the ground 
of want of sanction. 

I 

Rsfereuae by the Sesstoos Judge of Tasjore 
praying that in the oiroumstanoes etated 
in his letter, dated the 11th April 1918, the 
High Court will be pleased to quash the 
oommitment of 1. Yenugopal Naidu, 2. 
Veeraswami Naidu, 3. Rathinam Pillai andA* 
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Veeiava Bajs, aooased Nos. 1 to 4 in Sessions 
Case No. 15 of 19lS on his file (B. 0. No, 
4 of 1917 on the file of the Goart of the 
Sheristadar Magistrate of Arantangi). 

The Pablio Pcosesator, for the Crown. 

Mr. Q, Kridhnastoami Aiyar, for Aooased 
Nos. 2 to 4. 

Mr. K. S. Jatfarama Aiyar, for Aooased 
No. 1, 

ORDER. 

Sadasiva AfTAtt, J.^This is a refereooe 
by the Sessions Judge of Taajore asking 
as to qaash the oommitment made to 
his Court by the Third Class Magistrate of 
Arantangi. The aooased are foar in nambyer, 
the charge against the let and drd aooased 
being that they onmmitted offences under 
seotions i93, 465,466 and 471, Indian Penal 
Code, in oonneotion with the dooament Ex- 
hibit D and the oharge against aooased Nos. 1, 

2 and 4 being that they oommitted similar 
offenoes in oonneotion with the dooament 
Exhibit N. The order of the Magistrate 
oommitting the aooased falls under seotion 
2L3 (I) of the Criminal Prooedare Code. 
Before the Sessions Jadge it was argued 
by the Pablio Proseootor that under the 
provisions of seotions 531 and 537, Criminal 
Prooedare Code, a saperior Coart bad no 
power to set aside the Magistrate’s order of 
oommitment, granting that the Arantangi 
Magistrate bad no territorial jarisdiotion 
over the place where the 3rd and 4th ao- 
ojsed are alleged to have oommitted the 
offenoes and granting farther that sanctions 
under seotions 195 and 197, Criminal Pro- 
oedare Code, were required as regards some 
or all of the aooased. The Sessions Jadge 
overruled the above contention foanded on 
sections 531 and 537, 1 am, however, an- 

able to agree with the Sessions Jadge that 
seotions 531 and 537, Criminal Prooedare 
Code, are not applicable. 

I farther respectfolly dissent from the 
deoision in Zahir Singh v Emperor (1), in 
whioh it was held that where the objection 
based on want of sanction is taken at the 
earliest opportunity, section 537 would not 
oover the oaae of proceedings oondnoted by a 
Magistrate in the absence of necessary sanction 
against the aooased. In the case ot Sankara- 


Unga Tevan v. Avudai Ammal (2) the provi- 
sions of seotion 537 were evidently not 
brought to the notice of the learned Judge 
who decided it. The Committing Magistrate 
himself might have refused to take oogniz- 
anoe of the oaae in the absence of sanction. 
It may also be that the Sessions Judge is 
entitled to acquit the aooased on the ground 
of want of sanction, as seotion 537 pro- 
hibits only the Court before whom the oase 
oomes on appeal or revision frjm treating the 
want of sanction as material, unless it bad 
oooasioned a failure of justioe. (It oould 
only be in very exoeptional oases that mere 
want of sanotion oould itself oooasioo a failure 
of justice ) 

It^is next urged that as regards Exhibit 
N, “there is no evidence to show that it 
was not drawn op as it stands now on the 
date it bears, and that sections 465 and 
471, Indian Penal Code, have no applioation 
to the maunfaotnre of such a dooament as 
there is no legal evidenoe before the Com' 
mittiog Magistrate on whioh a oonviotion 
oould ba based under these seotions, This 
Court has got the power to set aside a 
oommitment only on a question of law. X 
was at first inolined to hold that the 
oommitment of aooased Nos. 1, 2 and 4, so far 
as it related to the aota alleged against 
them in oonneotion with Exhibit N, might, 
under the peouliar ciroumstanoes of this 
oase, ba so set aside Bat my learned brother 
thinks that this a matter which oaght 
to be more appropriately dealt with by the 
Sessions Judge himself in the prooeedioge 
before him, and I do not wish to press my 
own view of the matter. (Y\re express no 
opinion on the qaestion whether sanotion 
is or is not required as that qaestion does 
not properly arise before us at this stage of 
the oase.) 

As regards misjoinder, section 233, Crimi- 
nal Procedure Code, no doubt prohibits the 
joint trial of separate charges with respect 
to separate traneaotiong. But an enquiry 
before a Committing ilagiatralo is not a 
trial and does not corny within the prohibition 
contained in section 233. and we are asked 
by this reference to d^al only with the 
proceedings of the C.r-mmitting Magistrate 
the trial itself ha\ing to take place before 


(1) 28Ind.Gai. 646$ 37 A. 283; 13 A. L. J. 345; 16 
Or. L. J. 810. 


(2) 30 iiiil. 
384. 


C-j.j. 



i Cr. L. Itev. 2bi; I? Cv. 
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the Sessions Jadge hereafter. Of oonrse, 
the Sessions Jadge has got power in a 
proper ease to bold separate trials as regards 
separate ofFenoes so as not to ooutravene 
the provisions of seotion 23 d. He has also 
got the power to aoqait if there is no legal 
evidenoei and the Pnblio Proseontor also 
would, no donbt, in a proper oase withdraw 
the proseoation if there is no legal evidenoe 
to support it. But all this has to be done in 
the prooeedings before the Sessions Judge and 
so far as the order of the Magistrate ooni' 
mitting the aeoased is eonaerned, I do not 
think that saffioient reason has been shown 
for quashing that order. 

I would, therefore, deoline to aooept the 
reference and would order the records to 
be returned to the Sessions Judge. 

Napier, J. — I agree. 

H. c. P. 

Records returned. 


4 


PUNJAB CHIEF COURT. 

Criminal Rbvuion No. 778 op i918. 

November 15, 1918. 

Present’.^Mr. Justice Scott-Smith. 

SANT RAM — Acoosed— Petitioner 

versus 

EMPEROR— Respondent. 

Punjab Municipal Act {HI of 1911), s. 173— 
goods on without permiasiou'^Site let 

oiit to third person — Offence. 

The esscuco of an offence under section 173 of 
the Punjab Municipal Act is the placing of goods 
on a streot without the permission of tho Municipal 
Committee, but where such permission is not 
necessary, tho Committee having farmed out its 
rights to a third person, no oSenoe under tho 
section can he committed, [p. 677, cols. 1 & 2 ] 

Case reported by the Sessions Judge, 
Attook, with bis No. 747 of 26th June 
1918. 

FACTS. —There is no dispute about the 
facts of this case. On 5th February 1918 
the Municipality of Hazro leased out 
Phari Teh Bazari (the right to stock 
goods on a speoiBed portion of a street) 


to one Bhag Mai for Be. 70. It was 
stipulated that the lessee was to have 
the same rights as the Municipality in 
respect of the property leased and that 
he was entitled to realise the rent from 
any one who deposited bis goods there for 
sale. 

The petitioner deposited his goods on a 
portion of the site without the permission of 
the lessee and the Honorary Magistrate, 1st 
Class, at Hazfo on a complaint made by the 
Secretary of the Committee convicted and 
sentenced the petitioner to a fine of 
Rs. 6 under section 173 (o) of the Municipal 
Act. 

The accused, on conviction by Khan 
Bahadur Muhammad Azim Khan, exercising 
the powers of an Honorary Magistrate of the 
let Class in the Attock District, was sentenced 
by order, dated the 26th April 1918, under 
seotion 173, Act 111 of 19Xi, to a fine of 
Rs, 6. 

GROUNDS. — Seotion 173 provides for a 
penalty in oase of unaaihorieed projections 
and obstructions and the main contention 
put forward on behalf of the petitioner 
is that where the Municipality has itself 
leased out the property for a specified 
purpose, it can have no grievance. 

The learned Pnblio Prosecutor for the 
Crown contends that the nature of the pro* 
perty, viz.f that it is a street, is not altered 
by the fact of the lease and section 173 
would still be applicable. 

In roy opinion the oonviotion is not justi* 
fied. The Committee has a right to prevent 
encroachments and obstructions on its pro- 
perty and the law as laid down in section 
173 of the Municipal Act provides for the 
due protection of that right. At the same 
time the Committee, in exercise of its rights 
of ownership, can decide that a particular 
portion of its property should be set apart 
for use for a specified purpose by an indi- 
vidual, class of persons or by the pnblio. 
It can also impose conditions subject to 
which the right of user can be exercised. 

In the present case it is clear from the 
deed of lease itself that the Committed 
has decided to set apart a portion of the 
street for use by the public, the use being 
for a specified purpose, m., that of de** 
positing goods for sale. The right was 
subject to a condition that the user shall 
be subject to payment of rent. The amount 
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of rent and the manner in ^Iiioh it was 
to be realiaed from every individoal nsing 
the property were not decided upon beoanse 
the Oommittee decided to farm oat its rights. 
These details were left to the lessee, from 
whom the Oommittee . realised all the 
rent which it reasonably expected to realise 
if it had kept the whole thing in its own 
bands. 

There has tbns been no default qua the 
Manioipality. The property has not been 
need for any other purpose except the one 
specified and that body is not peoaniarily 
affected because it has realised the rent 
from the lessee. There can be no obstruo* 
tion where the property is used in the 
manner it is intended to be used, and the 
failure to pay rent only, even if the Com* 
mittee bad to realise it itself and there 
bad been no lease, is clearly not an obstruc- 
tion contemplated by the Act. But in this 
case the Oommittee has no reason even for 
that complaint. 

Where the Committee’s own rights are 
not infringed in any manner, 1 do not con- 
sider that it can have any justification t) 
import the penal provisions of the Act 
tO' protect its lessee against default in pay- 
ment of rent by sub lessees who actually 
use the properly. This is exactly what 
has been attempted in this case. 

I would for these reasons consider that 
the conviction cannot be maintained and I 
order that the record be submitted to the 
Chief Court with the recommendation that the 
conviction be quashed and fine refunded. 

Mr, Badr-ud din Kureshi^ for the Petitioner. 

ORDER. — For the reasons given by the 
learned Sessions Judge I am of opinion that 
this conviction cannot stand. 

Section 173 of the Putyjab Municipal Act 
obvioDsly cannot apply to a part of a street 
leased out to a person for the express pur- 
pose of his renting portions of it to shop, 
keepers for placing thereon their goods for 
sale. What Sant Ram should have done 
was to rent a portion of the site from 
Bbag Mai or to get the latter's permission 
to place bis goods on it. If without doing 
this be placed bis goods on the site, he 
may have rendered himself liable to an 
action for damages on the part of Bbag 
Mai, bat he did not commit any offence 
within the meaning of section 173 of the 
Punjab Municipal Act. The essence of 


such an offence is the placing of goods 
on a street without the permission of tha 
Manicipal Committee, but where such per- 
mission is not necessary, the Committee 
having farmed out its rights to a third 
person, no offence under the section can 
be committed. I, therefore, set aside the 
conviction and sentence, and acquit SantRam. 

Fine, if paid, to be refunded. 

Revision accepted. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 156 of 1918 

April 17.1918. 

Present : — Mr, Justice Piggott. 

KURB AND OTHERS — ACCOSED — ApPELLARTJ 

versus 

EMPEROR — Respondent. 

Penal Code {Act XLV of I860), ss. 14fl, 304^ 
S25~Causing death by rash or negligent act~~Qrievous 
hurt — Sentences, separate, legality of. 

Accused, members of an unlawful assembly, were- 
convicted under section 304A of the Penal Code 
for causing death by a rasli and negligent act in 
the following circumsbauces: Armed with lathis 
they attacked the complainants; in the course of 
the affray a little girl, who was near by, received a 
couple of blows on the head, from the effects of 
which she died shortly after. The, accused were also 
convicted under sections 147 and 323 of the Penal 
Code, and for the two offences were awarded separate 
sentences to run consecutivelv; 

Held, that the conviction under section 304A 
could not be maintained and that the conviction 
should have been under section 325 read with seotinn 
149 of the Penal Code. [p. 679, col. l.J 

As a rule it is unsound to pass cumulative sen 
tences under section ) 47 and some other section of the 
Penal Code, where the latter of the two sections can 
only be applied by the aid of the provisions of 
section 149. [p. 679, col, 2.] 

CriraiDal appeal from an order of the 
SessiDos Judge, Meerut. 

Mr. Harendra Krishna Mukerii, for tlm 
Appellants. 

Mr. fjalit Mohan Baner.i (Government 
Pleader), for the Opposite Party. 

JUDGMENT.— This is an appeal by five 
persons, h'ure and his sons Dava, Khimma 

and Kalu and a caste-fellow and neighbour 

of theirs named Bhikan, who have been 
oonvioted on separate charges of offences 
punishable under Kuotious 117 and 3ii3 of 
the Indian Perml (Jodo and also of ao 
offence putiisl.ahla under section 3U1:A of 
the same Ucde U iq common ground that 
on the night (.f the 28th of November last 
being the night following the bathinj 
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festival of tbe Kartiki Poranmasbi, there 
was an affray in tbe village of Sbandan 
between two parties ofCbamars, in tbeooDrse 
of wbiob serions injaries were suffered and 
icflioted. Tbe drst report «as made by 
tbe proEeontion witness Bbaggan Cbamar 
who brongbt to tbe Polios Station bis nieoe 
Musammat Kesi, a girl about 10 years of 
age. Kesi was at that time scffering from 
serious injuries on tbe bead and sbe died 
shortly after having been sent to the 
dispensary. Bbaggan himself and bis brother 
Mokkha, father of tbe girl Kesi. were 
subsequently found to be suffering from 
injuries snob as might have been reoeived 
in tbe oouree of a lathi 6gbt. On tbe other 
side tbe appellant Kure bad reoeived 
injuries on tbe bead, on tbe left shoulder 
and on tbe left band, and bis right wrist 
was apparently broken, of his sons, Khim- 
ma bad reoeived a ooniosed wound on 
tbe bead and another injury of an unimport- 
ant nature, while Kaln and Dava were 
also slightly marked. The girl Kesi bad 
reoeived two distinct blows on tbe head by 
whioh tbe bones of tbe skull had been 
seriously fraotured. 

The evidenoe as to what took plaoe 
is oontradiotory and unEatisfaotory in 
many respeots, as is not unfrequently the 
case where there has been an affray between 
two factions made up of men belonging 
to tbe same caste and residents of the 
same village. These Gbamars usually live 
in some outlying portion of the village, 
and it would seem in tbe present oase 
that the other residents of the village either 
beard nothing of this affair until it was 
over or did not think it worth while to 
Qonoern themselves about a quarrel amongst 
their low oaste neighbours. Tbe only 
alleged eye-witness of the ooourrenoe not 
a Cbamar is a man of the name of 
Balle, a Jat by oaste. who bas been 
produced for the defenoe. He may have 
seen eometbiug of tbe affiir, but bis 
evidence, while supporting tbe case for 
tbe aooused in its general outlines, seems 
to me most unsatisfaotory and unreliable. 
He says that tbe 6ght was between Kure 
and bis three sons on one side and a 
considerably larger number of persons, 
inoluding tbe proseoution witnesses Bbaggan, 
Mukkba, Gbeta and Bakbsbi on tbe other. 
Ho gives a very vague account of what 


took plaoe, suggeeting in one part of hii 
evidenoe that it was too dark for him 
to see mnob. He bad to admit afterwards 
that it was bright moonlight, wbiob, of 
oourse, it would be on the night in 
question. In one part of bie evidenoe he 
Bays that he saw Kure fall to tbe ground 
and lying injured, and afterwards ooD' 
tradiots himself by saying that no one 
fell to tbe ground while he was present 
and that Kure must have done so after 
be had gone away. On bis own showing 
be took exceedingly little interest in the 
business. The most aigntfioant part of his 
evidence is that be deposes to tbe presence 
of all three appellants Dava, Kbimma and 
Kalu, whereas Kalu does not admit that 
be was in tbe village at all on tbe night 
in question. The stories told by the two 
parties are set forth in tbe judgment 
of the Court below and no good purpose 
would be served by my repeating them 
here. I very much doubt whether the 
truth as to tbe origin of the affray bas 
been told by either party, I see no reason 
to doubt that there was a fight in whioh 
five persons or more were oonoerned on 
each side, the common object on each side 
being to cause hurt to members of the 
opposite party. Putting aside as unreliable 
the evidence of Balle, I certainly do not 

find that the remaining two witnesses called 

for tbe defence, Musammat Manbbari and 
Chhnttan, suffice to show that the appel- 
lants now before me were acting in tbe 
lawful exercise of their right of private 
defence. It follows that they have been 
rightly convicted at least of rioting and 
causing hurt. 

Tbe question of the hurt caused 
to the girl Kesi is more difficult. Tbe 
prosecution witnesses do not suggest that tbe 
aooused intended to kill this child. Their case 
is that sbe happened to be sitting with her 
father and uncle when an attack was made 
npoD them by the aooused and that one 
or more of tbe aooused must have bit her 
on the bead in tbe course of the affray. I 

must take it that the man who struck these 
blows had no intention of causing this 
eirPa death, or of causing injury likely to 
result in her death or aoy knowledge that 
be was likely to do so. The question is 
whether tbe provisions of section 301 of the 
Indian Penal Code can be applied to tkf. 
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established facts so as to make the appellants, 
or any of them, guilty of the offence of 
Culpable homicide by reason of the injuries 
Suffered by this child. I must take it 
that she was hit by blows intended for 
some other person and the question is 
as to the intention or knowledge with which 
those blows were struck. I think it may 
fairly be inferred that persons striking out 
violently with lathis in the course of a 
fight of this sort may be presumed to 
intend to cause at least grievous hurt, 
if griavous hurt actually results from the 
blows inflicted by them. Referring back 
to the provisions of section 321 of the 
Indian Penal Code, and reading that 
section in connection with the one which 
immediately follows, it is obvious that 
the guilt of an accused person remains 
just the same whether in seeking to 
inflict simple hurt or grievous hurt, as 
the case may be, upon one person, be 
actually causes the intended hurt to that 
person or to some other. I think, there* 
fore, that the appellants must he held 
guilty under the provisions of section 325 
read w'th those of section 149 of the 
Indian Penal Code of having caused 
grievous hurt to the girl Kesi. The 
provisions of section 304A.. which have been 
invoked by the learned Sessions Judge, are 
quite inapplicable to the facts of this case. 
That section must be read along with sections 
336, 337 and 3 IS of the Indian Penal Code. 
All these sections are confined in their opera* 
tion to acts done without any criminal 
intent, apart from the rashness or negligence 
which is their essential ingredient. Where 
a man strikes at another with a lathi^ he 
is committing a criminal offence inde* 
pendently altogether of any element of 
rashness which may be involved in bis 
oondnot by reason of the proximity of a 
child of tender years to the person at whom 
the blow is aimed. I set aside the con- 
viction of all the appellants under section 304 A 
of the Indian Penal Code, but in lied 
thereof convict them under section 325 
read with section 149 of the same Code. 

1 have felt considerable dithoulty about the 
question of sentences. The learned Sessions 
Judge has passed camulative sentences, 
the effect of which is to give each of the 
appellants a period of two years’ rigorous 
imprisonment. Prom one point of view 


this 18 not excessive in a case in whioh 
death has been caused; but I am bound 
to say that, in the unsatisfactory state of 
the evidence, I feel reluctant to affirm so 
severe a sentence upon all the appellants. 
On the evidence 1 must take it that the 
death of this girl Resi was an accident, 
something altogether apart from the intention 
of any of the persons concerned in the affray. 
I note also that in order to affirm the 
oouviotion under section 325, Indian Penal 
Code, I have found it necessary to invoke 
the provisions of section 149 of the same 
Code; and I do not think it sound as a 
general rule to pass cumulative sentences 
under section 147 and some other section 
of the same Code, where the latter of the 
two sections can only be applied by the 
aid of the provisions of section 149. The 
result is, therefore, that, while maintaining 
the sentence of one year’s rigorous imprison- 
ment passed by the learned Sessions Judge 
in oonneotion with the fatal injuries caused 
to the girl Kesi, I direct that the sentences 
passed under the two charges (that is to 
say, under sections 147, 323 and sections 325, 
149, Indian Penal Code) do run concurrently. 
The appeals are allowed to this extent and 
otherwise dismissed. 

Order modified. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 54S op 1918. 

March 1, 1919. 

Present: — Mr, Justice Chevia and 
Mr. Justice Soott-Smith. 
EMPEROR — Appellant 

versus 

A MOL A K RAM — Accused — Respondent. 

Penal Code (Act X fjV of JiSOO,), .v. 
false evidence— “P i oscc'ifiim, dolj of, io iiroie parilcuhtr 
statement a.^ false — trid — to i-rodHcc 
prosecution n it ness — Pr.su miili'if;. 
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Appeal from the order of the SessioDS 
Jadge, Montgomery Division, at Lahore, 
dated the 6tb Jane 191S, reversing that 
of the Magistrate, let Glass, Montgomery, 
dated the 30th Marob 1918 and acquitting 
the respondent, 

Mr. Herbert (Government Advocate) and 
Lala Pindi Das (Pablio Prosecutor), for the 
Appellant. 

The Hon’ble Mr. Fazl-t^ Hussain and Mr. 
Mukand Lai Puri^ for the Respondent. 

JUDGMENT,— This ease arises out of 
the attempted murder of Nau Nihal Singh, 
half brother of Gurdit Singh, an Honorary 
Magistrate living at Kila Tara Singh in 
the Montgomery Distriot. Sohan Singh 
turned approver and oonfessed that be bad 
attempted to murder the boy at the 
instigation of Gurdit Singh. Gurdit Singh 
and others were tried and oonvioted by 
Mr. Parsons. In that trial Lala Amolak 
Ram Sub'Inspeotor gave evidence, in the 
course of wbioh he deposed that he left 
his headquarters (Dipalpor) for Salowal 
on the morning of the loth April 1916, 
and returned on the 16tb, that Muhammad 
Din constable did not bring Sohan Singh 
to him at all and that he did not see 
Sohan Singh, and that Sohan Singh was 
not detained at his bouse. Mr. Parsons, 
considering these statements to be false, 
sanctioned a prosecution under section 193, 
Indian Penal Code. Amolak Ram has 
now been tried and convicted by Mr. Harris, 
Magistrate, and sentenced to two years* 
rigorous imprisonment. His appeal has been 
accepted and he has been acquitted by the 
learned Sessions Judge. This is an appeal 
by Government from the order of acquittal. 
The evidence in the case is voluminous, 
and no less than four days have been 
spent by us in listening to arguments. The 
case has been ably and exhaustively argued 
by learned Counsel on both sides. 

The case for the prosecution is as follows: 
When Sohan Singh returned to his village 
Dillewala (about 11 miles booth of Dipalpur), 
rumours of what he bad done to Nau Nibal 
Singh spread aboot, and on the 13th April 
1916 Sohan Singh made a oonfeRsion to 
Lai Singh Lambardar, who informed Lala 
Amolak Ram. The latter reported the story 
to the Superintendent Police by letter, 
saying in the letter that Gurdit Singh bad 
come back. So apparently Amolak Ram 


was then under the impression that Gnrdit 
Singh was at bis village Kila Tara Singh 
(about 2 miles north west of Dipalpor)# 
On the morning of the 15th April Amolak 
Ram sent out Muhammad Din constable 
to bring in Sohan Singh. Muhammad Din 
brought Sohan Singh into Amolak Eam’a 
house. Sohan Singh was kept for If or 2 
hours sitting in the deohri. There he waa 
seen by Baghi Ram and Btshen Singh who 
spoke to him, but Amolak Ram came out 
and drove them away. Amolak Bam kept 
Sohan Singh oonBned in his house that 
night, and all the next day till the eveuing, 
when Sohan Singh oonfessed and signed 
his confession recorded by the SnVInspeotor 
Meanwhile Bishen Singh bad sent off Hukum 
Cband, a cousin of Gurdit Singh, by the 
nigbt train to Lahore to fetch Gurdit Singh 
to rescue Sohan Singh. Gurdit Singh left 
Lahore by the morning train of the 16th, 
reached Okara (a station aboot 16 miles 
from Dipalpur) at about 1 P. M«, drove 
home and reached Dipalpur soou after Sohan 
Singh had confessed. He gave Amolak Bam 
a bribe of Rs. 1,600 in sovereigus, and got 
Sohan Singh released. On learniug from 
Sohan Singh that a signed oonfesstou had 
been obtained from him, Gurdit Singh 
returned to Amolak Rsm to get the con- 
fession, but was told it had been torn up. 
Not believing this be came again the next 
morning but got the same answer. 

On the ISth April be sent off Sohan 
Singh to Pakpattan where the latter put in 
a petition before the Sub'Divisional Officer, 
complaining that the Dipalpur Police bad 
shut him up and beaten him aud bad 
written a Botitious confession which be had 
been made to sign and tbumb-mark. 
The petition accused the Sub Inspector and 
the Head Constable, and asked that the 
papers connected with the matter might be 
sent for. 

The Thana diary has an entry showing 
that Amolak Ram left Dipalpur f.>r Salowal 
at 7 A. M. on the 15th and another showing 
that he returned at noon on the 16lh. If 
he really was absent from Dipalpur from 
the morning of the l5th April till noon 
on the 16tb, then a large amount of Sohan 
Singh's story and a good deal of the pro- 
secution evidence in this case must be false# 
and the whole case really sums up to this, 
whether Amohk Rim was at headquarters- 
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the whole of the 15th and I6th, or whether 
be ie telling the truth when he days he 
was away from the morning of the l5tb till 
noon on the 16th. 

That Sohan Singh waa called in from 
his village by Muhammad Dio constable is 
not denied. It ia also olear that he was 
detained there till the 16th, thongh the 
defence version is that be was detained 
by Nathan Lai, the Head Constable, and 
that he was allowed to go before Amolak 
Ham’s return on the 16th. That be waa 
kept in Dipalpur that night is olear 
from the fact that Mol Singh, a defence 
witness, says Sohan Singh stayed the 
night, thongh, of course, he says it was 
at Nathan Lai’s house. 

About the following facts there can be 
no dispute. Gurdit Singh’s servants found 
that Sohan Singh was in the hands of 
the Police, and Hnkm Cband was sent 
off to Lahore to fetch Gurdit Singh who 
came back by the train, reaching Okara 
at about I p. m. on the 16tb, But for Gurdit 
Singh’s return it seems impossible to 
suppose that either Amolak Ram or 
Nathan Lai would have allowed Sohan 
Singh to walk off, and thongh the only 
evidence as to the giving of the bribe 
is that of Sohan Singh — and he merely 
says be heard the clink of money passing 
bands, and was afterwards told by Gurdit 
Singh about the bribe having been given— 
this part of the prosecution story at all 
events has the merit of being quite in 
accordance with the probabilities of the 
case. 

The following witnesses are called to 
prove the presence of Amolak Ram at 
Dipalpur on the 15th and 16tb. 

Bishen Singh, servant of Gurdit Singh, 
and Bagbi Ram, a gomashta of Gurdit 
Singh, relate bow they saw Sohan Singh 
in Amolak Ram’c deorht and bow Amolak 
Bam came and sent them away. 

Lai Singh Lambardar says that on the 
15tb April be saw Sohan Singh being 
brought through the Dipalpur Bazaar by 
Muhammad Din. He also says be saw 
Sohan Singh in Amolak Ram’s deorhi^ 
and Amolak Ram was inside, but then 
he says he is not sure if this was the 
same day or not. In cross-examination 
he says Amolak Ram came out, and wit> 
ness Rsked wbyl he had been sent for and 


waa told he bad to take fodder to the 
Circle Inspector, but he says be is not 
sure whether this was in the morning 
or evening. This is not very satisfactory. 

Mnhammad Din constable swears be 
took Sohan Singh first to Nathan Lai’s 
honse, and then to Amolak Ram’s house 
and banded him over to Amolak Ram 
and then came away. 

Nathan Lai says be questioned Sohan 
Singh in vain, and then sent him on 
to the Sub'Inspector in charge of Mnhammad 
Din. He says be himself had fever. 
This witness’s evidence ia very unsatis- 
factory. And it mnst be remembered that 
bis earlier statement made to the Hardwar 
Police in the enquiry about the Nau 
Nihal Singh’s case waa very different, viz.^ 
that the Sub^Inspeotor was not there (t s., 
not at headquarters) and that he told 
Sohan Singh to appear before the Sub- 
Inspector the next day. 

Then comes a batch of witnesses, 
tne., Musa, Lambardar of Salowal, Nora 
of Salowal and Jamal Din, Lambardar of 
Kandowal, who swear that Hyder Ali 
constable bad arrived at Salowal on the 
14tb to fetch them, and that Ram 
Surat constable also came on the 15th with 
summonses for Musa and Jamal Din, and 
that they went with the constables to Dipal- 
pur, where the summonses were served, 
and the Sub Inspector told them to. 
compromise a certain case. Hyder Ali con- 
stable corroborates. Surat Ram has not 
been pioduoed as a witness, and we sea 
DO reason for not making the usual 
presumption, viz., that if he were produced 
his evidence would not be favourable to the, 
prosecution. 

Lala Nihal Cband, Honorary Magistrate, 
deposes that he saw Amolak Ram at about 
9 A. H. on the morning of the 15th. This 
evidence seems quite reliable, so unless 
this witness’s watch waa fast Amolak 
Ram could not bavo left for Salowal as 
early as 7 a. m. 

Keear Singh, Header to the Circle 
Inspeotor, says Ainoluk Kara did office work 
in Dipalpur on the 15th (The Circle 
Inepeot('r wan tlisn on lea^e, and Amolak 
Ram w,v-i othciating for him). 

So tier«* tM a considerable number of 
witne5:se.'i lOf>wfear to Amolak Ram’s presence 
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in Dipalpnr on the 15th April. We have 
to ooDsider how far this evidenoe is reliable. 

A question whiob suggests itself early in 
the ease is this, why should Amolak Ram 
make false entries in the Thana diary as 
to his absenoe from headquarters, and 
what object bad he in pretending that he was 
out on tour when he was all the while 
in Dipalpur ? The prosecution theory is 
he wanted to get a bribe from Gurdit 
Singh, and so be got bold of Sohan Singh, 
knowing that news of this would soon reach 
Gurdit Singh who would be anxious to get 
.Sohan Singh out of Police olntobes, and 
that in order to guard against having to 
go out to investigate any important crime 
which might be reported, he made an 
entry pretending that he bad already gone 
qut on tonr. This theory does not seem 
very attractive to us. Important cases 
demanding instant personal investigation by 
the Sub-Inspector are not matters of every 
day ocourrenoe, and if a report of any such 
case bad happened to come in that day 
surely the Sub Inspector could have invent' 
ed an attack of colic, or some other 
excuse for not going out at once. It may 
further be asked, why should the Sub* 
Inspector have reported bis return to 
Dipalpur before Gurdit Singh had turned 
up? The explanation offered is that Gurdit 
Singh did not turn up as soon as was ex- 
pected, and BO Amolak R\m feared to pre- 
tend abcenoe any longer. But enquiries 
world soon tell Amolak Ram that Gurdit 
Singh was in Lahore, and if, as Bishen 
Singh and Baghi Ram’s evidenoe shows, 
Amolak Ram knew that knowledge of 
Sohan Singh’s being in Police hands bad 
come to Gurdit Singh’s servants, Amolak 
Ham could easily guess that Gurdit Singh 
would be sent for at once, and might be 
expected to arrive at Dipalpnr on the 
evening of the 16th. There would surely 
be very little additional risk in delaying 
the report of bis return to headquarters 
till the eveniug of the )6th or even the 
morning of the I7th. Seeing bow near lo 
Dipalpur Gurdit Singh’s village La, it seems 
somewhat strange that Amolak Ram should 
have plotted to get a bribe frona Gurdit 
Singh, and should have sent for Sohan 
Singh without Bret finding out. whether 
Gurdit Singh was at home. But from Bishen 
Singh’s evidence it wculd appear that even 


be, though a servant of Gardit Singh, was 
not aware that Gurdit Singh was not at 
home. 

Again, one would naturally expect that 
after making false entries in the Tbana 
diary in order to pretend that be was 
not in Dipalpur the Sub-Inspector would 
wish to ba seen by as few ptfsons as possible. 
But according to the evidence be showed 
himself not only to Baghi Ram and Bishen 
Singh, but also to Lai Singh, Musa, 
Nura and Jamal Din, sending for them 
all, as if be wanted as many people as 
possible to be able to give evidence as to 
his presence in Dipalpur. It is said on 
behalf of the Crown that his pretence of 
absence was not really likely to be detected. 
But Kesar Singh, Reader to the Circle 
Inspector, might surely have noticed the 
fraud later on, when the Inspector returned 
and began to ask what had bean done at 
Salowal; Kesar Singh would then very 
probably have said that so far from going 
to Salowal Amolak Ram bad been doing 
office work in Dipalpnr on the 15tb. Bishen 
Singh in oroi.s examination says that when 
he and Baghi Ram came to Dipalpur they 
met Muhammad Din, who said Sohan 
Singh would be found either at the bouse 
of Nathan Lsl or at that of the Tbanedar. 
Baghi Ram says that Muhammad Din’s 
reply was that Sohan Singh might be at 
the hoQfe of the Cbbota Tbanedar, i, c., 
Nathan Lai. Hukam Cband, P. W. No. 5, in 
orof^s- examination says Bishen bingh and 
Ramditta told him (hat Nathan Lai bad 
arrested Sohan Singh (here we follow the 
vernacular record, the Ei^lish record, 
which is that Hukam Singh had arrested 
Sohan Singh contains an obvious error). 

When Hukam Chacd brought the message 
to Gurdit Singh in Lahore, Musamipai 
Bbagwan Devi, mother of Nau Nibal Singh, 
was present. As soon as Gardit Singh 
was started on his journey, she sent off a 
telegram to prevent Solan Singh’s release. 
This telejfram runs * Gurdit Singh coming, 
don’t reUase Sohan Singh, take his explana- 
tion before Deputy Commissioner.” The 
significant point about this telegram is that 
it is addressed to "Nathan Lai Tbanedar.” 
The actual sender of the telegram, Lala Ram 
Nath (P. W. No. 17), ia Mummmat Bhagwan 
Devi’s son-in-law He says he meant the 
tplegraui to rpaoh either the Sub'Inspector 
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or Nathan Lai. The witnesB is related to 
Nathan Lai. Seeing that Nathan Lai is 
often called the Chhota Thanedar» we think 
that the telegram was meant for him and 
that it was sent to him for the simple 
reason that Hnkam Chand had brought the 
message that Sohan Singh was in Nathan 
Lai’s hands. 

We now turn to what happened at 
Pakpattan on the 18th April. Sohan Singh, 
accompanied by Bishen Singh and Jawala 
Ram, a gcmtafhta of Gardit Singh, went 
to Pakpattan, and first tried to engage a 
Pleader, bat could not agree as to fees. 
They then went off to a petition-writer, 
Laohmi Sabai (P. W. No. 9), and got a peti- 
tion drawn up, which was presented to the 
Sub* Divisional Officer. This petition begins 
by relating bow Gardit Singh and his 
family, accompanied by Sohan Singh, went 
to Hardwar where the boy Nau Nihal 
Singh ’^strayed away and injured himself by 
an accidental fall”, and was taken to Lahore 
for treatment. It goes on to say next that 
the relations between Sardar Gardit Singh 
and the Police of Tbana Dipalpur are 
strained, and then accuses the Police of the 
Thana of haying arrested Sohan Singh, 
kept him in confinement, beaten bioi, 
attempted to get a statement from him 
that Gardit Singh had injured the boy, 
and bad finally written a statement to 
which they had obtained Sohan Lil’s thumb 
mark and signaturr; so fearing lest some 
farther wrong action should be taken, 
Sohan Singh winds up with a prayer that 
all papers connected with the matter may 
he sent for from the Tbana, and proper 
steps taken to prevent the Sab InJ^pe'for 
and Head Constable from any further 
wrong doing. What Gordit Singh’s object 
was in getting this petition lodged is difficult 
to say with any certainty. It is urged for 
the defence that if Gurdit Singh had 
bribed the Sub* Inspector and succeeded in 
freeing Sohan Singh, be would scarcely be 
likely to take any steps whioh would 
probably result in further enquiries by 
Amolak Ram’s superior officers; on the 
contrary, he would be only too anxious to 
hush the matter up. But he may have 
known that there was really no chance 
of the matter being hushed up. There 
was Nau Nihal Singh’s mother, and also 
there was Lai Singh Lambardar, evidence of 


whose iuterest in the matter is forth- 
coming in the letter whioh be sent to 
Mr. Tomkins, and Gardit Singh may have 
known that these two would be sure not 
to let the matter drop. If Amolak Ram 
really was keeping hack a written oonfee- 
sion, pretending that be had torn it np 
but really holding it in reserve to be used 
if necessary either to protect himself or 
to blackmail Gardit Singh, still further, 
the object of the petition may have been 
to force Amolak Ram’s band. If he pro- 
duced the confession be would be hard put 
to it to explain why be had let Sohan 
Singh go free. If he did not produce it 
he would have to deny its existence, in 
whioh case be would not be able to make 
use of it later on. But the important 
point of the petition, so far as this judg- 
ment is concerned, is that it accuses both 
the Sub-Inspector and the Head Constable 
of having arrested, confined and beaten 
Sohan Singh and obtained bis signature 
to a statement. Both are named by office, 
not by personal names. Whereas the 
present story of Sohan Singh is that it was 
Amolak Ram alone who did all the wrong, 
Nathan Lai doing nothing beyond telling 
Muhammad Din to take Sohan Singh on to 
the Tbanedar’s bouse. 

Karm Chand, Pleader of Pakpattan, is 
one of the defence witnesses. He deposes: 
**Sohan Singh told me that be had been 
beaten by the Police and the Police had 
forced a confession out of him. I asked 
him whioh Police cffioial had beaten him. 
He mentioned the name of Nathan Lai 
and one other Police official, a con- 
stable, whose name I don’t remember. 
I told him that they muet have beaten 
him under the orders of the Thanedar. 
He replied that the Thanedar was not 
there. ” 

Now if this evidence be true, why was the 
Thanedar also accused in the petition whioh 
was very soon afterw.-u’da dictated to the 
petition* writei ? Muy «t not be that Sohan 
Singh and hiu iv;-pjr..ujion3 intended at first 
to charge (ill oidy, but after their 

oonvers ith>n wiih Liiia Karm (Jtiaisd thought 
that tho'v sh-y 'voiild sound more pro- 
bable if ’■.hry chr.rged Aiuolak also ? 

We prepared to admit that 

Laic, fc-.'.ia Ohaiul'e memory may havQ 
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failed him, for he gives deSoite aoi posi* 
tive evidence. Either he most belying or 
Sshan Singh most have told him **the Thane* 
dar was not there.” 

So the ease stands thns. 

The present evidenoe is direoted solely 
against Amolak Ram, and it is at his hon^e 
that Bishen Singh and Baghi Ram are said 
to have seen Sohan Singh. Whereas there 
is good reason to bold that the message 
sent to Lahore was that Sohan Singh was 
in Nathan Lai’s olntohes and Lala Karm 
Chand swears that Sohan Singh told him 
‘the Thanedar was not there. ” The peti- 
tion agrees with neither version, for it 
charges both Amolak Ram and Nathan Lai { 
Then we have what we regard as the impro- 
bability of Amolak Ram inventing a 
dangerous and probably nnneoessary alibi, 
Amolak Ram getting false entries placed 
in the Thana diary as to his being oat on 
toor on the very day when be was sending 
for Lambardars and others to come to him 
in Dipalpar. This to oar minds renders 
the whole matter so donbtfal that we are 
not sarprised that the learned Sessions 
Judge gave Amolak Ram the benefit of 
the doabt. 

That Jamal Din and Mosa did come to 
Uipalpnr on the 16th April is clear 
enongh ; this is admitted. The summonses 
were served on them in Dipalpar by Snrat 
Ham, and it may be asked how it was that 
they missed the Sub Inspector on his way oat 
to Salowal. Bat Jamal Din lives at Kando- 
wal, a village near Salowal; there are separate 
roade from Kandowal and from Salowal to 
Dipalpar, the canal ranning between tfao 
two. if, as the defence allege, Musa went 
and picked up Jamal Din at Kandowal 
the party would come to Dipalpur from 
Kandowal, and would not meet the Sob- 
Inspector on the way. The prosecution 
version is that Jamal Din was called from 
Kandowal to Salowal before Surat Ram 
came oat to call the parties; bat it is not 
clear that Hydar Ali had any instractiona 
to call Jamal Din to appear before the 
^ab Inspector. Hydar Ali says he handed 
Nadir’s telegram back to the Sah>Insp8Ctor, 
hot it does not seem clear what need there 
was ever to make over the original tele- 
gram to a constable. 

Then it may be askdd how, if, as is 
alleged for the defence, Ram Sarat aocom- 
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panied the Snb-Inspeotor to Salowal, ha 
was back in Dipalpar on the evening of 
the 15tb. Bat he bad to serve sammomea 
on Mnsa and Jamal Din, and finding qh 
arrival at Salowal that they bad gone to 
Dipalpar be may well have retnrned there. 
That he did go to Salowal on the morning 
ofihelhtband retnrned to Dipalpar later 
on in the day is admitted ; the only Qnes- 
tion is whether be went to Salowal alone 
or accompanied the Snb-Inspeotor there* 

We do not propose to examine tbedefenqe 
evidence. A good deal of it is improbably 
and onopnvinoing and Amolak Ram bye 
signally failed to prove that he did 
nsefal work either at Salowal, Sbarin 
Muafi or Basirpnr. Bat whatever myy be 
said as to the defence evidence, we are no^ 
satisfied that the proseoation has proved 
beyond all reasonable donbt that Amolajc 
Ram did not go ont on toar from the 
morning of 15th April till noon on the 
16tb. 

What really happened it is impossible 
to say, but it seems to ns that the follow* 
ing is very possibly the real case. Amolkk 
Ram and Nathan Lai, having plotted to 
blackmail Dardit Singh, sent for Sohan 
Singh. Finding that Gnrdit Singh was 
not likely to be back from Lahore till the 
afternoon of the 16ib, Amolak Ram went 
on a lazy inspection tonr, leaving Nathan 
Lai to detain Sohan Singh till his retnrn. 
Bisbeo Singh and Baghi Ram saw Sohan 
Singh in Nathan Lai’s castody, and sent 
word to Gardit Singh, who harried back 
from Lahore. Mean a bile Amolak Ram 
had returned from camp, and getting the 
reqaired bribe from Gardit Singh let Sohan 
Singh go. If this be correct, then that 
part of Amolak Ram’s statement before 
Mr. Parsons which says ** Sohan Singh I 
never eaw at all ” is false, bat the main 
portion as to Amolak Ram’s going out to 
Salowal is trae. Bat on the evidence as 
it stands, we are nnable to say that it is 
proved beyond all reasonable doubt that 
any particular portion of the statement is 
false. There has been a great deal of bard 
swearing in the case, mainly on the question 
of Amolak Ram’s being at Dipalpar or^ 
away from Dipalpar from the morning of the 
I5th to noon on the 16tb April and the 
oonolesron at which we arrive is that wHh 
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regard to this qaestionthe defense version 
(t 4 t., that Amolak Ram was not in Dipalpnr) 
is very probably sorreot. 

We aooordingly npbold the deoision of the 
learned Sessions Jadge and dismiss this 
appeal. 

Appeal ditmissed. 


OALOUTTA HIGH COURT. 

Crihiiial Appeal No, 666 of 1918, 
January 17, 1919. 

'Preeenix — Mr. Juslioe Riobardson and Justioe 
Sir Syed Shamsnl Hada, Kt. 

AASHHD MOLLA and otoers — Accoseo 

— Appellants 
versus 

EMPEROR — Respondent, 

Code {Act XLV o/ 1860),. 8S. 396, 411— I?«co»7y, 
proceeds of, possession of, whether evidence of gutU of 
dacoity — Receiving stolen goods. 

The mere fact that property stoleu iu a dacoity 
is found with a person is, in the absence of evidence 
connecting him with the dacoity, no ground for 
holding him guilty of dacoity or for imputing to 
him knowledge that the property was stolen by 
dacoity. Sneh a person is, however, guilty of the 
offence of dishonestly receiving or retaining stolen 
property punishable under section 411 of the Penal 
Code. [p. 686, col. 1.] 

Appeal against the decision of Ihe 
Sessions Judge, Bakargunj, dated the lltb 
September 1918. 

Babus. Manmatka Nath Mukhern aod 

Suresh Ohandra Talukdar, for the Appellauts. 

Mr. Orr, for the Crown. 

JUDGMENT. — The three appelUnts 
Arshed Molla, Khorsbed Molla aud Sifer 
Molla with four other accused persons 
were tried by the Sessions Judge of Bakar- 
guui sitting with two assessors on 
charges framed under sections 396, 397 and 
460 of the Indian Penal Code. In the 
result two of the accused were acquitted 
of all the charges. The remaining 6ve, 
including the three appellants, were acquit* 
ted of the charge under section 397 bat 
eonvicted of offences under sections 396 
and 460. Rborshed and Safer were sentenced 
to transportation for life under section 396 


and Arsbed to seven years* rigor ons 
imprisonment nnder that section. No 
separate sentences were passed nnder section 
460. 

It shonld be mentioned that in convict* 
ing the appellants, the learned Sessions 
Judge was in agreement with the opinion 
expressed by the assessors. 

The principal witness for the proseontion 
is Ram Cbaran Shil, in whose shop a 
dacoity of an aggravated obaraoter was 
undoubtedly committed in the early morning 
of the lltb March 1918, Both Ram 
Cbaran and bis Sarkar Asutosb Sammadar 
were attacked and severely wounded. The 
Sarkar died of bis injuries six days later 

For the appellants it is contended that 
both the Sessions Judge and the assessors 
having rejected as unreliable the evidence 
of Ram Cbaran so far as he purports to 
have identi6ed bis assailants, the remainder 
of the evidence which is circumstantial 
is not sufficient to support the conviction. 

Certain cloths were found in the bouses 
of the appellants, aod both the Judge and 
the assessors after a oarefnl examination 
of the evidence have come to the con* 
elusion that these cloths were part of 
the proceeds of the dacoity at Ram Cbaran *8 
shop. 

Oar attention has been invited to the 
fact that only on© cloth, Exhibit XIV (u)( 
was found in the house of Safer on the 
top of a mach'tn. But this cloth is the 
pair of another cloth. Exhibit XlV (z), 
which was found in Kborshed’s house. 
The Sessions Judge says that in the case 
of Exhibit XIV (i), the printed number 
agrees with the entry in Ram Charan’s 
hooks. It also appears that Exhibit XIV (:) 
was found concealed in a basket of paddy 
busks on the top of a machan. 

In Arsbed’s bouse are said to have been 
found a white silk coat (Exhibit 111) aod 
a Sari. The white silk coat is said to 
be the property of Jtam Charan’s brother 
Ganga Charan and is ideutiiied as such by 
Gangs, by another brother, Rai Charan, 
and by tho toiior who made it. The 
evidence rogardinq- chi,^ coat is of a nature 
which .satisherf o-- rj.;-.!: it vs'as the property of 
Gangs Charan. 


Exhibit III fwuiid iu 
Exhibit Xi-Y (ij found 
house ajjJ Xlv’ (if) 


Arshed’s house, 
in Khorsbed’a 
found iu oafer’a 
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bouse were clearly stolen goods and we 
see no reason to dissent from the oonolusion 
of the Court below as regards the other 
oloths found. 

It is not suggested that Ram Charan s 
shop was robbed on any other oooasion and 
regard being had to the number of the 
oloths and the mode in whiob they were 
oonoealed, there is little reason to doubt 
that they were prooeeds of the daooity 
which oame dishonestly into the possession 
of the appellants. The learned Sessions 
Judge adverts in this oonneotion to the 
fact that oloth is now extremely dear, and 
observes that it is most unlikely that even 
substantial cultivators like the three aooused 
would buy more oloths than were absolutely 
necessary for immediate ube. 

On the other hand, the burden of proof 
is on the prosecution and the interval 
between the daooity and the Boding of 
the stolen goods having been about six 
weeks and the direct evidence of identifica- 
tion by which it was sought to oanneol! 
the appellants with the daooity having 
failed, there is more force in the contention 
that the appellants should not have been 
convicted of daooity and that the knowledge 
that the goods were stolen by daooity should 

not be imputed to them. 

The appellants are clearly guilty of the 
offence of dishonestly receiving or retaining 
stolen property punishable under section 411 
of the Penal Code and it is open to us 
to convict them of that offence under the 
provision of section 237 of the Criminal 
Procedure Code. 

In the circumstances we set aside the 
convictions of the appellants under sections 
:^S6and 460 of the Penal Code. Instead 
we convict the appellants under section 411. 
The sentences passed on the appellants are 
reduced in each case to rigorous imprison- 
ment for two years. 

Sentences reduced. 


PATNA HIGH COURT. 

Cbijiinal RsvisiomNo. 151 OF 1919. 

May 29, 1919. 

Present: Justice Das. 

MUHAMMAD SALEH— Accused— ; 

Pbtitioser 

versus 

SMPEROR — Opposite Pastt. 

Criminal Procedure Code {Act V of 1898),s«. 40S, 
435, 436-Penal Code {Act XLV of I860), ss. 3b3, 865, 
366, 338 — Kidnapping, trial and acguittal on charge 
of— Trial, subsequent, for offences under ss. 366, 368, 
legality of. 

Accused was tried under pection 363 of the Penal 
Code and was acquitted. Upon an application by 
the complainant, the Sessions Judge directed fresh 
inquiry to be made to ascertain whether offences 
under section 366 or 368 or any other section of 
the Penal Code had been committed by the aooused: 

Held, that the order directing further inquiry 
should not have been made, inasmuch as kidnapping 
is an essential element in offences under sections 
365, 368 and 36R, and the aconsed haring already 
been acquitted of that offence, he could not be pot 
on trial twice for the same offence, nor could he be 
conricted under sections 365, 366 or 368, unless and 
until the prosecution established that he had com- 
mitted the offence of kidnapping, [p. 688, ool. 2.] 

Criminal revision against the order of the 
Sessions Judge, Mongbyr, dated the 30th 
April 1919, directing further enquiry under 
sections 366 and 368, Indian Penal Code. 

FACTS of the case as well as the argu- 
ment at the Bar are fully set out in the 
order of the Sessions Judge, dated the 30th 
April 1919, which was as follows: — 

“The facts out of which this Rule ariaes’are 
as follows:— 

“Ragho Modi's wife, Ramhatia, aged 14 
years was missing. On 17th October 1918 
she was found concealed by the accused, 
Muhammad Saleh, in bis bouse, for immoral 
purposes. It is said that when informa; 
tioD was lodged in the Police Thana, the 
offioer*in charge thereof did net take proper 
interest. On that night it is said that 
when the complainant's friends were watch- 
ing the bouse of the accused, they beard 
the cries of the girl inside the house and 
they forced their way into it to rescue the 
girl aud were resisted by the accused. 

“it has been found by the lower Court 
that the girl was actually found in the 
bouse of Mohammad Saleh and was rescued 
by the complainant's party on the day m 
question. The learned trying Magistrate 
was of opinion that there was no kidnapping*' 
It was pointed oat by the eomplainant | 
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pleader to the learned Magistrate that the 
ease against the aooased falls under seotions 
366 and 368, Indian Penal Code, and not 
under seotion 363, Indian Penal Code, and 
the aodused should be charged aooordingly. 
The latter prayer was rejeoted by the 
trying Court, which charged the accused 
under section 363 and acquitted these accused 
on 14th February 1919. The complainant 
had previous to the termination of the 
case and when the Sub^Divisional Officer 
was still in seizin of the case moved the 
District Magistrate on 15lh January 1919 
to interfere and to commit the accused to 
the Court of Session or to direct the Public 
Prosecutor to move the Sessions Court for 
an order of commitment. The learned 
District Magistrate, after bearing the com- 
plainant's Mukbtear, was of opinion that 
there was no ground for interference and 
rejeoted the complainant’s petition on the 
very same day it was Bled, 

After the conolusion of the trial in the 
lower Court, the complainant has moved 
this Court to call for the record and to 
order commitment of the aooased for trial 
in the Sessions Court for offences punish- 
able under sections 366 and 368, Indian 
Penal Code. There are two points of law 
involved in this case. 

(а) Is the filing of petition on 15th January 
1919, purporting to be under seotion 435, 
Criminal Procedure Code, before the District 
Magistrate a bar to the petition b&fore this 
CourtF 

(б) Is seotion 403, Criminal Procedure 
Code, a bar to a further prosecution under 
sections 366 and 368, Indian Penal Code. 

It must be borne in mind that the petition 
before the District Magistrate was tiled on 
15th January 1919 when the Sub-Divisional 
Magistrate was still in seizin of the case, 
and as such was an ad inUrim petition. 
The prayer therein to direct the Public 
Prosecutor to move the Sessions Court was 
more or less a prayer before the District 
Magistrate in his executive capacity. 

As to the prayer for commitment, the 
case being in the bands of the Sub- Divisional 
Officer, the District Magistrate could not 
order him either to commit the case or 
to frame additional charges at that stage. 
It may be conceded that the District 
Magistrate could have transferred the case 
to his own file and passed proper order 


or could have made a reference to the 
Hon’ble High Court for passing proper 
orders under seotion 438, Criminal Procedure 
Code. But there was no prayer for either. 
That being so, the petition of 15th January 
1919 was. certainly not entertainable 
before the District Magistrate at that 
stage. In that case I am of opinion 
that the said petition was no bar to the 
one before this Court. Even the learned 
Vakil who appeared for Muhammad Saleh 
very fairly admitted that this Court has 
jurisdiction to entertain the present petition 
under section 435, Criminal Procedure Code. 

As to section 403, Criminal Procedure Code, 
it has been argued that the Sub- Divisional 
Officer not being competent to take the 
ongnizanoe of the case under section 
366 or 368, Indian Penal Code, as these 
were exclusively triable by the Court of 
SdssioD, acquittal under seotion 363, Indian 
Penal Code, is no bar to a trial under 
sections 366 and 368, Indian Penal Code. 
It may also be said that under sub-clause 
2 of seotion 403, Criminal Procedure Code, 
if the separate offence be chargeable under 
section 235, clause (1), Criminal Procedure 
Code, the former trial is no bar. It seems 
to me that whereas the clause 4 to seotion 
403, Criminal Preoedore Code, deals with 
the questions of jurisdiction, clause 2 deals 
with the nature of offence, in this case 
the learned Sub- Divisional Magistrate had 
no jurisdiction to try offences under sec- 
tions 366 and 368, Indian Penal Code. The 
facts in this case evidently disclosed 
offences under these two seotions. The 
learned lower Court had no jurisdiction to 
assume jurisdiction by trying the aooased for 
a minor offence on facts which constitute 
a graver offence exclusively triable by the 
Court of Session. 

‘ Among others there are the following 
facts, some of which are admitted and 
some proved beyond doubt, Tho girl is the 
married wife of the compUinaot and that 
marriage has not been dissolved. The 
complainant, who is tlie husband of tho 
girl, is still liviu/?. The girl is under sixtson 
years of age. On 17o!i Ootober 1918 she 
was found in the H3cn<5od’s house with the 
accused at tho ds'vi of night. It ap-.veara 
from the evhluuoo that she was conaealed 
there, U ii evidonfi that she was kept thora 
for immo!?.i Purposes. The doors and windows 
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of the aoonsed’s boase used to be kept 
olosed when the girl was there. The girl 
Was resoued on the night of 17tb Oetober 
1918 from there with her hueband’s oonsent. 
She was a kidnapped girl. She was under 
the name roof with tbe aooosed for four or 
five /lays before she was resoued. There are 
oiroumstanoes from which it would be 
evident that the aooused knew that she was 
the married minor wife of tbe complainant. 
Thus there are suffioienc materials for a 
prima facte oase under seotions 366 and 368, 
Indian Penal Code. I, therefore, direct that 
a fresh inquiry should be made with a view 
to ascertain if the offences under sections 
366 and 3d8 or under any other section 
have been committed. In view of tbe 
fact, however, that tbe Sub-Divisional 
Magistrate who has tried both this and the 
counter-cases has already formed an opinion 
in tbe matter, I am of opinion that tbe 
District Magistrate will consider whether 
this oase should not be enquired into by 
some other competent Magistrate. Let a copy 
of this order be sent to tbe District Magistrate 
of Monghyr for necessary action.** 

Messrs. P. 0. Manuk and Mahomed Hasan 
Jant for the Petitioner. 

Tbe Government Pleader, for the Crown. 

JUDGMKi^T, — I have no doubt whatever 
that the order of the learned Sessions Judge of 
Monghyr, directing fresh enquiry with a view 
to ascertain if offences nnder sections 366 
and 368 or any other section have been 
committed by tbe petitioner before me, ought 
not to be allowed to stand. 

It appears that tbe petitioner was charged 
under section 363, Indian Penal Code. Tbe 
charge was framed against him on tbe 16th 
November 1918. On tbe 4th December 1918 
an application was filed before tbe Magis- 
trate asking him to frame charges against 
tbe petitioner under section 3i5, 366 or 368. 
The learned Magistrate, being of opinion 
that on tbe evidence and in the circumstances 
of tbe oase charges under those sections 
should not be framed, refused to pass an order 
in favour of the complainant. There can 
be no doubt that the learned Magistrate, 
who was in possession of all the facts, 
had absolute power to reject the petition filed 
before him on the 4th December 1918. This 
order by the learned Sub-Divisional Oflicer 
was passed on tbe 7tb January 1919. On 
the 15th January the complainant moved 


tbe District Magistrate of Monghyr asking 
him to call for the record and to commit 
tbe accused to tbe Court of Session. This 
application was admittedly made nnder 
section 435 of the Code of Criminal Pro- 
cedure. This application was refused by the 
District Magistrate. The petitioner was 
tried under section 363 and was acquitted 
by tbe Snb- Divisional Magistrate. There- 
upon tbe opposite party made an application 
for fresh enquiry before the learned Ses- 
sions Jodge of Monghyr and the learned 
Sessions Jadge of Monghyr has directed 
that a fresh enquiry be made with a view 
to ascertain if the offences under section 
366 or 368 or under any other section have 
been committed by tbe petitioner. This 
application is directed against this order of 
the learned Sessions Jodge. 

Tbe first point that has been argued 
before me is that the learned Sessions 
Judge was incompetent to deal with this 
matter, the same having been dealt with 
by tbe District Magistrate on the 15th 
January. It is, in my opinion, nnneoessary 
to deal with this point, because I have no 
doubt whatever that the learned Sessions 
Judge should not have directed tbe fresh 
enquiry in theoircamstanoes of this case. 

Now, it is admitted that kidnapping is 
an essential element in offences under sec- 
tion 365, 366 or 368. He has already been 
acquitted of an offence of having kidnapped 
Musammat Rambatia. It is a well recognis- 
ed principle that a person should not he 
pnt on trial twice for having committed 
tbe same offence. It seems to me that he 
cannot be convicted under section 365, 366 
or 368 unless and until tbe proaeontion 
establishes that be did kidnap Musammat 
Rambatia. He has already been tried for 
that offence and has been acquitted, and in 
my opinion be should not be tried again 
for any offence of which kidnapping is an 
essential element. 

1 would, therefore, set aside tbe order 
passed by tbe learned Sessions Judge of 
Monghyr directing fresh enquiry into this 
matter. No further proceedings will be 
taken against either of the aooused. 

Order set aside, 
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RIM KARR r. PARTAB SINGH. 

PUNJAB CHIEF COUaT. 

Second 0i7IL Appeal No. 3 of 1918. 

July 18, 1918. 

— Mr. Justiod Bro&dw&y. 

Musammat RAM KAUR and oiftebs— 

Difsndants— Appellants 

versus 

PARTAB SINGH and others — Plaintiffs — 

Respondents. 

Mortgage by way oj conditional sale—ImprovemenU 
effected by mortgagee a/ter date fijjed for redemption^ 
Bedemption— Mortgagor, whether liable to pay coats of 
improvements. 

In the caae of a mortgage by way of conditional 
sale, the mortgagee has a reasonable ground to 
entertain a bona fide belief that, after expiry of the 
period stipnlatcd for redemption, there is no 
intention on the part of the mortgagor to redeem, 
and that he is, therefore, the owner of the property. 
If the mortgagee improves the property subsequent 
to the date lixed for redemption, it is equitable 
that the mortgagor, while retaining the benefit of 
the improvement, should pay its cost at the time of 
redemption, [p. 690, col. I.] 

SeooDd appeal from the decree of the 
Distriot Judge, AmritFar, dated the 26th 
November 1917. 

Mr, Fakir Okandf for the Appellants. 

Mr. Badr.ud.din Kureshi, for the Respond- 
ents. 

JUDGMENT. — This appeal has arisen ont 
of a snifc for redemption of the shop which 
was mortgaged on the 9th January 1873 for 
Bs. 400. The mortgagees in addition to the 
ttortgage money claimed a sum of Rs. 600 
for improvements and Rs. 528 on account 
of annual repairs. The trial Court found 
that the mortgagees had constructed a second 
storey at a cost of Rs. :-27, and that the 
annual repairs had oo.t Rs. 68. Holding 
that the mortgagees were entitled to be 
paid these amounts, a decree for redemp- 
tion was passed in favour of the plaintififa 
on payment of a sum of Rs, 795. The 
plaintiffs thereupon preferred an appeal to 
the learned Distriot Judge objecting to the 
payment of the two items of Rs. 327 and 
Hs. 68. The learned Distriot Judge, holding 
that the mortgagees were not entitled to these 
Bums, reduced the amount payable on redemp- 
tion to Rs. 400. 

Against this deoision the mortgagees have 
preferred this second appeal, and on their 
behalf I have heard Mr. Fakir Chand 
while Mr. Badr-ud din has addressed me 
on behalf of the respondents. The morfc- 
gage-deed contained a clause relating to a 
oonditional sale: — If the mortgage was net 

41 


redeemed within five years, the transaotion 
was to be regarded as a sale. The mort- 
gagees have been in possession ever ainoe 
1873 and it was contended by Mr. Fakir 
Chand that they acted in the hona fide 
belief that they were the owners after 
1878, and on that assumption had improved 
the properly. He claimed that his clients 
were entitled to be repaid the amount of their 
outlay as well as the amount expended by 
them on the annual repairs. A reference 
was made to Shepard v. Jones (1) as well 
as Qansham v. Budha (2). In Shepard v. 
Jones (1) it was held that if npon the 
hearing of a redemption suit the mortgagee 
proves that he has laid out money in lasting 
improvements, which improvements have 
improved the property to the extent of 
the money laid out, he will get the sums 
so laid out. In Qansham v. Budha (2) it 
was held that where the mortgagee of a plot 
of land built a bouse on the land without 
any objection on the part of the mortgagor, 
although the mortgagor gave no actual 
consent, the mortgagor, while being entitled 
to redeem, must pay the mortgagee a fair 
and reasonable sum for the bouse. As 
against this Mr. Kureshi referred me to She- 
pard v. Jones (1) and Qansham y. Budha (2). 
In the Punjab case it was held that the mort- 
gagee was entitled to make a reasonable 
charge for monies expended by him on 
ordinary repairs but that he was not entitled 
to claim for alterations or improvements 
made by him without having obtained 
written permission from the mortgagor. In 
the Madras case, which proceeded on section 
72 (6) of the Transfer or Property Act, it 
was held that that section did not permit 
a mortgagee in possession to effect improve- 
ments and that consequently the oosts of 
such improvements could not be legally 

charged against the mortgagor who sought 
to redeem. 

The present case can, I be diatiu- 

guished from Musamuio' B-iagwonit v, Mela 
Mai (3) and Aruucihrifn Chetti v. Siikayi 
Ammal (4), for ’ ui-o 

way of a ocrditU.n:-.] -.- I.j .Vfter 1878 lli« 
mortgagees mn/h' i -..j^ably oiat?n to have 


(1) m j{. ij. 

W. R. ; ob. 
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bad a bona fide belie! that there was no 
intention on the part of the mortgagora 
to redeem and that they were, therefore, 
the owners of this property. The improve* 
ment to the house is clearly of a permanent 
nature and has, undoubtedly, increased its 
value. The value now is, no doubt, in excess 
of the actual amount of the outlay on it 
and it seems to me equitable that the 
mortgagors, while retaining the benefit of 
this improvement, should at least pay its 
cost. Qaa the annual repairs the learned 
District Judge has found that the mortgagees 
have failed to prove that they had carried 
out the repairs claimed, and this being a 
question of fact cannot be now questioned in 
second appeal. 

I accordingly accept this appeal, in so 
far as to allow the plaintiff3*mortgagorR to 
redeem this house on payment of Rs. 4G0 
plus the cost of the improvements only, 
Rs. 327, or a total of Rs. 727. In the 
oiroumatanoes, however, the parties will bear 
their own costs in this Court. 

Appeal partly accepted. 


CALCUTTA HIGH COURT. 

Ai’PEAt FROM Appellate Dbcres No. 2135 

OP 1909. 

April 11, 1912. 

Present : — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Carnduff. 

RAM LAL DUBBY — Plaintiff — Appellant 

lersus 

SECRETARY of STATE fob INDIA 
— DeFKNi)ANT — R espondent. 

Landlord and tenant— ^Leasc, renewal of — 2Coticc 
oj intention to take renewal, ^vhether necessary— Renewal 
conditional on observance of covenant— Breach of 
covenant, effect of. 

Where an unconditional covenant for renewal of 
a lease expressly requires the lessee to notify to 
the lessor his intention to take a renewal before 
the determination of the term, the lessee loses bis 
right if ho fails to give notice in time. But, 
under special circumstances, the lessee may get 
relief against failure to give notice in time. [p. 691, 
col. 2.] 

Whore renewal of a lease is made conditional on 
the observance of certain covenants by the lessee 
and not otherwise, such observance is a condition 
precedent to the right of renewal and the right gf 
roiiowal is not enforceable, if at the time for 
renewal there is a subsisting breach of covenant, [p. 
692, col. 1.] 


Appeal againsfc the decree of the District 
Judge, Jalpaignri, dated the 9th July 
1909, reversing that of the Subordinate 
Judge, Jalpaiguri, dated the 27th February 
1908. 

Babas Brojo Lil OhuckerbuUy and Bitnal 
Ohunder Vas Oitpta, for the Appellant. 

Babu Bam Charan Mitra^ for the Respondent, 
JUDGMENT.-^Thesole point in controversy 
in this appeal is whether the plaintiff- 
appellant has forfeited his right to renewal 
of a lease granted on the let April 1899 
for a term of five years under the Arable 
Waste Lind Rules. After the expiry of 
the lease on the 31st March 1904(, the 

plaintiff made an application for renewal 
on the 9th April following. Proceedings 
were then taken for tbe survey and 
measurement of the land, which did not 
terminate till the 13th December 1903. 
On that date, the Ssttlement Officer called 
upon the plaintiff to execute a kabuUyat 
within the 3rd January 1906; the plaintiff 
complied with the requisition on the very 
next day. The records were thereupon 
submitted to tbe Deputy Commissioueri 
who, however, refused sanotion on the 
gronod that the plaintiff was not a suit- 
able tenant. On the 16th January 1908, 
the plaintiff oommenoed this action for 
declaration that he was entitled to a renewal 
of the lease. The olaim was resisted 
on the ground that the plaintiff had not 
applied for renewal before the expiry^ of 
the term and was consequently not entitled 
to a re-settlemeut nnder clause 8 of the 
preliminary lease granted to him in 1899. 
It was also contended on behalf of the 
Secretary of State that by breach of the 
other conditions in the preliminary lease 
the plaintiff had forfeited his right to 
re*settlement. The Court of first instance 
overruled all these contentions and made 
a decree in favour of the plaintiff. Upon 
appeal, the District Judge has confined 
his attention to one question only, namelyi 
whether upon a true construction of the 
preliminary lease the plaintiff had for- 
feited his right to renewal of the lease 
by reason' of his failure to make an 
application in that behalf before the 
expiry of the term. This question the 
District Judge has answered in favour 
of tbe defendant; in our opinion, his viaw 
cannot be supported. 
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Claase (8) of the lease aathorises the 
Depnty Oommiasioner to enter at all times 
npoD all lands that are used for agrioaltnral 
purposes* with a view to inspeotion and 
taeasurement. The same olauae also entitles 
the tenant at any time to apply for 
inspeotion and measurement. But it provides 
that in the latter oontingenoy* if the 
tenant makes an appltoation of this oharaoter 
before the expiry of the term of the 
lease* the oosts of the measurement shall 
be payable by him as rent. Clause (8) 
further makes it obligatory upon the 
Depnty Commissioner to inspect and measure 
the land upon the expiry of the term of 
the lease. It then lays down that if 
upon measurement it is found that a 
moiety of the land is covered by homestead 
or is used for agrioaltnral purposes or 
that a portion of the same is allowed to 
be nnoultivated aooording to the good 
praotioe adopted in oultivation or has 
been properly used in any other way for 
the purposes of oultivation, the original 
lessee* subject to the rules set forth* 
will at all times be entitled to have the 
lease renewed for such additional period 
as corresponds to the last date of the] 
term of the settlement* and after that 
for the term of every new settlement of 
the Taluk, Claase (10) provides that if 
no application is made for a renewed lease 
before the expiry of the term of the pre« 
liminary lease, the lessee may be allowed to 
hold the land as a tenant-at will so long 
as the Deputy Commissioner does not 
make aoy other arrangement, bat cannot 
be allowed to bold the same in any other 
manner. The learned Government Pleader 
has contended that the terms of olauses 
8 and 10 taken together indicate that 
the lessee has no claim to a re^settlemenc 
of the land omprised in the preliminary 
lease* unless he has, before the expiry of the 
term thereof, made an application in that 
behalf. In our opinion this contention is not 
well founded. What determines the right of 
the lessee to claim ra-aettlement is not the 
fact of an application before the expiry of the 
term but the diligence be has displayed during 
the aabaistenoe of the term. If half of 
the land has been reclaimed, he baa a 
right to re-settlement. If half of the land 
has not been reclaimed, notwithstanding an 
BppUoation made prior to the expiry of the 


term of the preliminary lease, he has no 
claim to a re- settlement. The present case 
is* therefore* distinguishable from the class 
of oases in whioh there is an unoonditional 
covenant for renewal expressly requiring 
the lessee to notify to the lessor his 
intention to take a renewal before the 
determination of the term; when that is 
the case, the lessee loses his right if he 
fails to give notioe in time: Bayly v. LeominiteT 
Corporation (1), Wight v. Hopetoun {Earl) (2) 
and Nicholson v. Smith (3), But it is worthy 
of note that even in that olass of oafles, 
relief will be granted against failure to 
give notioe in time* under special oiroum- 
stanoes: Ross (Earl) v. Worsop (4) and 
Statham v. Liverpool Dock Co. (6) and 
Hunter v. Hopetoun {Earl) (6). In the 
oase befoie us* there was no express provi- 
sion for notioe of renewal before expiration of 
term, and* as renewal oould not be claimed 
merely at the option of the lessee, the rule that 
where the lease is silent as to the time of ap- 
plication for renewal, it should be made a 
reasonable time before expiration of the term, 
cannot be applied: Lewis v, Stephenson (7) 
and Jaggi Lai v. Cooper (8). Much reliance was 
placed by the respondent on clause 10; that 
clause, in our opinion, does not militate 
against the view we take; it was inserted 
to provide for the oontingenoy that the 
lessee might continue in possession pending 
inspection and measurement of the land. 
In the absence of such a provision, the 
lessee might ultimately put forward a 
claim that he had acquired the status of 
an occupancy or non occupancy raiyat or 

that he was entitled to remain in occupation 

till an adequate notioe to quit had been 
served upon him. The effect of olauae 
10 is to place him in the position of a 
tenant-at will, so that if the laud is not 
ultimately settled with him, he has to quit the 
premises as soon as the new comer is ready 
to enter into oocupatioti. The ground upon 
which the District Judgo ha.; dismissed the 

suit cannot, therefoie. he foil. 


(1) (1792) IV os. J. -iTf)- j.f. 
(2> (18HU) 1 M .. .i H L . - ^ '■ 

(3) ( 2.^ • I. 1 . . I, J Qlj 1 9 j . 1 2 . 

T.6o0;3l W. h. \1'. . i-. 


(4) (174U I H - '.ti 1 ij 5 .;^ 

(5) (1830) ;j .V I, • . 

(6) i;i .V . ; .1 .M,;, 

(7) (I 8 i 8 i i;.- 

(8) 27 A. OJO; 
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The result is that this appeal is allowed, 
the decree of the Distriot Judge set 
aside and the ease remanded to him in order 
that the other points which arise in the 
appeal may he considered. Here we may 
add that it was contended on behalf of 
the Secretary of State that as the plaintiff, 
during the continuance of the preliminary 
lease, broke a condition of the lease, be 
has forfeited bis right (c a re settlement. 
This question will be open for consideration 
by the District Judge and may be of great 
importance in view of the decisions in 
Job V. Banister (9), Fitich v. JJndertoood (10) 
and Qreville v. Parkir (ll), which aflBcm the 
doctrine that where the renewal is made 
conditional on the observance of bis covenants 
by the lessee, . but not otherwise [Hare v. 
Burges (12)], such observance is a condi- 
tion precedent to the right of renewal, and, 
the right of renewal is not enforceable, if 
at the time for renewal, there is a subsisting 
breach of covenant. The costs of this appeal 
will abide the result. 

Appeal allotted-, 

Case remanded, 

(9) (1836) 2 K. A J. 374i 69 E. R. 827: \ 10 R. R. 273, 

(10) (1876) 2 Ch. D. 310; 43 L. J.Ch. 622j 34 L.T. 
779; 24 VV. R. 657. 

(11) (1910) A. C. 335;79L. J. P. C. 86; 10 L.T. 
380; 26 T. L. R. 376 (P. C.). 

(12) (1867) 6 W. R. (Eng.) 685; 109 R. R. 9!5. 


MADRAS HIGH COURT, 

Original Side Appeal No. 2 op 1918. 

November 8, 1918. 

Preseni: — Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Napier. 

The MUNICIPAL COUNCIL op 
COCAN AD A — DtPENOANT— Apf bllant 

versus 

The "CLAN” LINE STEAMERS, Limited 
— pLAiNTiFPS — R espondents. 

Madras District Municipalities Act (Mtt<i. IV of 
1884) 63 — ^'.ccrcistny trade or caUintj ivithin Munici. 

polity— Carriage by sea— Shipowner unloading cargo 
port— Contracts not entered itifo at that port— 
Levy of piojession tax on shipping agent in (hat port, 
legality nf. 


A shipowner exercises liis trade at all the ports 
at which his steataers habitually call to ditoharge 
or load cargo, which latter operation may involve 
entering there and then into contracts with ship- 
pers. Where, therefore, the freight-earning con- 
tracts with shippers which enable profits to be 
earned by sea carriage are not entered into at a 
port by tbe ship’s master or the local • ^ent or 
the shipowner, bat elsewhere, the shipowner 
cannot be held to exercise his trade at the port 
merely because ho employs a shipping agent 
there to attend to other matters, such as issuing 
shipping orders and signing bills of lading 
suant to contracts already made and receiving 
payment of advance freight, [p, 694, col. 2.] 

The test is, where, in sub^nce, the business 
of making contracts is carried on and controlled. [p» 

695, col. 1.] ... 4 

The Clan Line Steamers, having their registered- 
office at Glasgow, call at Cocanada to take in cargo 
for Europe and also unload any cargo consigned 
to Cocanada. They are represented by a firm of 
sub-agents at Cocanada engaged by the Clan' 
Line’s Agents at Madras. The snb-agents have 
no authority to contract with shippers and act 
only under instructions from tbe agents; _ they 
issue shipping orders to shippers, sign bills of 
lading for cargo supply and collect any freight 
that may be payable on the cargo unloaded at 
Cocanada. The question iu this case being whether this 
was such an exercise of the trade of the Clan 
Line or carrying on business within the Munici- 
pality of Cocanada as to render them liable to 
the payment of profession tax under section 63’ 
of the Madras District Municipalities Act, 1884: 

Held, that the Clan Line, being a shipping com- 
pany which earned profits by tbe carria^ of 
gooos by sea, and in the cour.se of ’its business 
traded with, but not necessarily within, port 
towns in various parts of the world, one of these 
being Cocanada, could not be said to exorcise a 
trade at that port so as to make the company 
liabls for the payment of profession tax, [p. 694, coL 
2 .] 

Appeal from the judgment of Mr. Justice' 
Goutts Trotter, dated the 2nd_ November 
1917, passed in tbe exercise of the Ordinary, 
Original Civil Jurisdiotiou of this Court in 
Civil Sait- No. 219 of 1917. 

EACT6 appear from the judgment. 

Messrs. Venkaiasubba Bow and Badha^ 
krisknaya, for the Appellant. — The 
Line Steamers do 'business* within the 
port of Cocanada within the meaning of 
section 53 of the Madras Distriot Munici- 
palities Act. They load and unload cargo 
at the port and they are represented by 
agents at that port who collect the cargo. 
The agents supply the ships with neoes- 
saries and settle the bills of the Dubash. 
The Company must be deemed to oMtf 
on its business in Cocanada through their 
agents, Messrs. Ripley and Co, They are-.^ 
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theTOfore, liable for profession tax to the 
Cooacada MnnioipaHty. 

Mr. D. Ghamier, instraoted by Messrs. 
King and Patiridge^ for the Respondents.— 
The test to be applied in oases suoh as 
these is laid down in Grainger v. Oough {X), 
What has to be seen ie, where the Company 
oarries on its business in aabstanoe. 
Merobants oan, in a broad sense, be said 
to oarry on business in every country 
where they have oustomers. That is not 
the scope of seotion 53. The ohief agents 
of the Company are in Madras who enter 
into shipping oontraots on behalf of the 
Company, and it is there that they must 
be assessed to profession tax. The faot that 
Ripley and Co., do business inoidental to and 
in pursuance of snob oontraots will not render 
them liable to profession tax in Cooanada. 

JUDGMENT. 

Wallis, C. J. — The question in this 
appeal is whether the Clan Line of Steamers, 
who have their registered offioe in Glasgow, 
are liable under seotion 53 of the Madras 
Distriot Municipalities Aot, 1884, to pay 
profession tax in Cooanada on the ground 
that they are persons exeroising within 
that Munioipality one of the professions, 
trades or oallings speoitied in the sohedule, 
which inoludes persons “carrying on busi- 
ness as a company** and also “ship-owners ’* 
The Clan Line Steamers oall at Cooanada 
to take in oargo for Europe and also 
unload there any cargo consigned to 
Cooanada, of whioh there is very little. 
They are represented in various matters by 
Messrs. Ripley and Co , sub agents engaged 
by Messrs. Gordon Woodroffe and Co., the 
Clan Line's Agents at Madras. Messrs. Ripley 
have no authority to oontract with shippers for 
the allotment of cargo space under letters 
of engagement such as are notfv common. 
Shippers apply direct to Gordon Woodroffe 
and Co , if they apply to Messrs, Ripley and 
Co., the latter forward the application to be 
dealt with by Gordon Woodroffe and Co., 
or take their instructions by telegraph if the 
tiros is tbort. They issue shipping orders 
to shippers who have secured space, sign 
the bills of lading for cargo shipped, and 
receive the freight where it is payable in 
advance, as it is in all case.-* whore the goods 


STEAMER?, LD, 

are consigned to London for transhipment 

to America They also settle the bills of the 

Dubash who is employed by Gordon Woodroffe 

and Co. to supply the ships with necessities, 

and pay the Doctor who is similarly employed. 

They apparently collect any freight that may 

be payable on the small quantity of cargo 
landed. 

Having regard to these facts, it may be 
said that in one sense the Clan Line carry 
on bnsioess at Cooanada through Messrs* 
Ripley, but what we have to see is whether 
it is such an exorcise of their trade or 
carrying on business within the Munici- 
pality as to bring the case within the 
language of the Statute, whioh is indistin- 
guishable from that of similar taxing Acts 
both in England and the colonies. Those oases 
have been reviewed by the learned Judge 
and have again been considered by us 
but it is nnnecessary to go behind the 
decision of the House of Lords in Grainger 
V. Gough (1) and the more recent decision 
of the Privy Council in Lovell Sr Christ^ 
mas V. Commissioner of Taxes (2). In Grainger 
V. Gough (i) the fact that Louis R^ederer 
who carried on business at Rheims in 
Prance, employed an agent and a large 
number of sub agents in England to canvass 
for orders for his champagne, which were 
sent to Rheims for aooeptaucs, was held not 
to make him a person exeroising a trade 
within the - United Kingdom, even when 
coupled with the farther facta that the 
agents in England sometimes received the 
price of the goods sold for transmission 
to their principal, and that the principal’s 
name appeared in the London Directory 
as carrying on business at 21, Mincing 
Lane, London. Lord Herschell, L. C., pointed 
out that in previous oases of this nature 
where liability was established, the con 
tracts of sale had been habitually 
in the United Kingdom and olxserved that 
there was a broad distinction between trad- 


ing with a country an } 


carry iriif „„ 


(1) (1^96) A. C. ft.5 L. Q. J. H. -110; 74 L T 
436;44 W. R. 501; GO J. P. 092. 


a trade t!,e aou..fry, nac! 

It was impoas.Wo to -v- that e,erc,ha„t, 
and manafaotu.v.r-, wh . ,vpr,, t ti.e.r ,>ood« 
to all parts d,-. M ererahso 
on their tr.i-k* -vu^y lUi tvy 
their gnc.ds i'.uJ ..n .il A w.u,. a. jT j 

(2) ^"0- A . : , J. (; :i,. ’ 

24 T. b. H. !- ‘ i. n I; 
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be said, exeroieed bis trade by makiDg 
or bapiog a wine aod selliog it again with a 
view to profit, and if all be did was to solicit 
orders in England, be oonid not be said 
to exercise bis trade there. 

Lord Watson reviewed tbe earlier decisions 
and observed "there may, in my opinion, be 
transactions by or on behalf of a foreign 
merchant in this country so intimately 
connected wich his business abroad, that 
without them it could not be successfully 
carried on, which are nevertheless insuffi- 
cient to constitute an exercise of bis 
trade here within the meaning of Schedule 
He referred in this connection, as did 
Lord Davey, to Sully v. Attorney^ General (3), 
where it was held that tbe purchase of 
goods in England by a branch of an American 
firm established there of goods which 
it is intended to re- sell at a profit in New 
York, "does not, of itself, constitute an 
exercise of the trade in the United 
Kingdom, when that department of tbe busi* 
ness from which profits or gains are directly 
realised is carried on in another country.” 
These two oases were followed and applied 
by the Judicial Committee in Lotell A* 
Ghristmas v. Oommissioner of Taxes (2). In 
that case tbe question was whether any 
of the profits of the appellant’s business, 
which consisted of the sale of provisions 
on commission in London, were "derived 
from New Zealand” within the meaning of 
the New Zealand Statute, because tbe appel* 
lants had agents in New Zealand, who 
contracted with shippers there that they 
should consign their goods to tbe appellants 
in London for sale on commission in con- 
sideration of advances made to them against 
the bills of lading. The New Zealand Court 
held the appellants liable on tbe ground 
that these contracts from which profits 
resulted were made in New Zealand but 
the Judicial Committee reversed tbe decision. 
Their Lordships, after referring to Grainger 
V. Gough (1) and distinguishing Ericksen 
V. Last (4) and citing Sully v. Attorney •General 
(3) with approval, observed that the decisions 
did not furnish authority for going further 
back, for the purpose of taxation, than tbe 

businees from which profits are directly 

(3) (1860) 5 H. & N. 711; 29 h. J. Ex. 464; 6 Jur. 
(n. b ) 1018; 2 L. T. 489; 8 W. R 472; 167 B. R. I364j 
120 R. R. 793. 

(4) (1882) 8 Q. B. D.414; 61 L. J, Q. B. 86; 45 L 
T. 703; 30 W, R, 30^ 46 J. T. 357. 


derived, and the oontraotB which iom the 
essence of that business. In the case before 
them they were of opinion that the 
business which yielded profit was the 
business of selling goods on eommission 
in London and that the earlier arrangements 
entered into, in New Zealand, were merely 
transactions, the object and effect of which 
was to bring goods from New Zealand within 
the net of the bnsiness which was to yield 
a profit. 

Looking at the facta of the present case 
in the light of these decisions, I think 
there is no ground for holding that the 
Clan Line exercise a trade at Cocanada. 
It is a shipping company which earns 
profits by the carriage of goods by sea, 
and in the course of its businesfl trades, 
in Lord Hersoheirs language, with, hut 
not necessarily within, port towns m 
various parts of the world. It has not 
been contended before us that a shipowner 
exercises his trade at all the ports at 
which his steamers habitually call to 
discharge or load cargo, which latter 
operation may involve entering there and 
then into oontraotB with shippers. In the 
absence of other arrangements, the shipowner 
is represented by the ship’s master in all the 
bnsiness incidental to loading and unload- 
ing, and it is open to question whether 
the fact that this business is done by a 
resident agent himself carrying a business 
there and not by the master, makes any 
difference. It is unnecessary to pursue this 
question, because it is, I think, ^ clear 
upon the authorities that where, as in the 
present case, tbe freight earning contracts 
with shippers which enable profits to he 
earned by sea carriage are not entered 
into at the port in question by the 
shipmaster or the local agent of the ship- 
owner, but elsewhere, the shipowner cannot 
be held to exercise his trade at the port 
merely because he employs a shipping 
agent there to attend to other matters, 
such as issuing shipping orders and sign- 
ing bills of lading pursuant to contracts 
already made, and receiving payment of 
advance freight. 

It was, however, argued that such con- 
tracts were made in Cocanada in some 
instance because Messrs. Ripley and Lo. 
delivered to shippers their letters of engage* 
jpftbt rent by Qoidon Woodroffe and Co» 
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(rom Madras. I agree with Gontts Trotter, 
J., that this is not shown to have happened, 
and that even if it did happen in a few 
instanaea, what we have to see is where, 
in snbatanoe, the basiness of making . 
oontraota was oarried on and oontrolled, 
and that this was not at Cooanada. The 
appeal fails and mnst be dismissed with 
oosta. 

Napier, J.^ I entirely agree with the 
judgment just delivered by the learned 
Chief Jnstiee, but as the ease is one of 
great importance I would like to add a 
few words with regard to the contentions 
of the appellant. We were asked to examine 
a certain namber of old cases, in which 
the carrying on of bnsiness had been 
found, to aseerlain what facts were there 
proved and if we found some of those 
facts to exist in this case, to hold that 
carrying on business is established. I agree 
with the learned Judge that it is not 
open to ns to do so in a case of this 
class. It may be that some of the learned 
Judges in Tischler v. Apthorpe (5), Pommeyy 
V. Apthorpe (6), Erichsen v. Last (4) and Werle 
V. Ootquhoun (7) have used the language 
indicating their application of tests other than 
those applied in Grainger v. Gough (1). But 
the House of Lords in this last case have 
distinctly ignored those tests and treated 
those oases as decisions turning on the 
question, where was the contract made. 
In two of those oases Brett, L. J., has used 
this as the test, and, as pointed out by the 
learned Chief Justice, both Lord Hersohell and 
Lord Watson in the House of Lords case 
accept this test and the Privy Council in Lovell 

Christmas v. Commissioner of Taxes (2) have 
followed this case. Whatever, therefore, may 
have been the view of Jessel, M. B., or 
Pry, L. .1 , in two of those earlier oases, we 
must accept this proposition as established by 
the House of Lords and the Privy Council 
that in this class of oases, if the contract 
out of which the pro6t arises is not made 
in the place where the tax is sought to be 
imposed, the liability does not arise. 
1 do nob mean that if any contract 

(5) (1885) 62 L. T. 3U: 33 \V. R. 548; 49 J. P. 372. 

(6) (1886) 66 L. J. g. B. lo.j; 56 L. T. 24; 35 W. R. 
307. 

(7) ( 1888) 20 Q. B. D. 753; .57 L. J. Q. B. 323; 58 L. 
T. 756; 36 W. R. (513; 52 J. P. 644. 


is shown to have been made in the course 
of a bnsiness from which pro&ts are 
eventnally earned, that is sufficient to 
impose the liability, for the decisions in Sully 
V. A ttomey^ General (3/) by the Exchequer 
Chamber and in Lovell Sf‘ Ohristmaeg, Oommis* 
Stoner of Taxes 12) show that this test cannot 
be broadly applied. 1 may add that in 
a case of production or manufacture in 
the country by a person sought to be 
assessed, the question where the contracts 
for sale of the proceeds are made may 
be immaterial. But in this class, after 
the above rulings I do not think it is open 
to ns to consider any other aspect and I, 
therefore, agree with Coutts Trotler, J,, that 
the plaintiffs are entitled to recover the 
amount paid. 

M. c. p. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Miscell*neod8 First Civil Appeal No. 2885 

OK 1917 

August 9, 1918. 

Present: — Mr. Justice Broadway. 

JUGAL KISHORE and ANOTatR 
— Objectors— Appellants 

versus 

ISHAR das and others — Respondents. 

Provincial Insolvencij Act {III oj 1907), *•. 4*6— 
Insolvency proceedings— 8ale~Objections— Pruceduro 

— Court, duty of- Appeal against order confii 7 uing 

sale — Auction-purchasers, whether necessary parties 

Leave to appeal refused by District Judge — Hig/i Court, 
power oj, to grant leave. 

Where property is sold In insolvency proceedings 
and the sale is conGrnied, tiio uuctiou-purchnsors 
are not necessary parli<-.s to siii appeal against the 
order confirming the sale. [p. 096, col. 2 J 

Where, under section 46 (3) of the Provincial In. 
solvency Act, the L>i^n•t(.•t Judge refuges to grant 
leave to ap[.oal, l!io High Court is eompetont to 
grant such h ave. [■». CoI. 2.J 

Where sevcual poivons Jilo oi.j.utions to tho 
attachment ami Mile of pruferty in ingolvemy, it 
is the duty ef tiic Court to consider thes.- ul>jectioiis 
scpaiafol/, M.o f utor.- to do so nniv re.suit in ■» 
serious lui c-Miiage of justice, [p. 697, Jol. ». 
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MisoellaDeoQs first appeal from the order 
of the District Judge, Karnal, dated the 
17th October 1917, 

Mr. Manohar Lai, for the Appellants. 

Lala MoH Sagar, B S., Mr. Roshan Lai and 
Dr, Qokal Chand Narang, for the Respond- 
ents. 

JUDGMENT, — The facts of the oases 
giving rise to this and to the connected 
Appeal No, 2886 of 1917 are briefly as 
follows: — 

One Biohha Lai was adjndioated an 
insolvent and the Official Receiver ap- 
parently attempted to attach and bring 
certain properties to sale. This action 
resnlted in a crop of objections, the objectors 
being; — 

(1) Biohha LaTs brother, Baldeo Sahai, 

(2) Biohha Lai’s sons, Jagal Kishore and 
Sber Singh, 

(3) Jugal Kisbore alone, 

(4) The wives of Jngal Kishore and Sher 
Singh, and 

(5) Data Ram, parchaser of a bouse from 
Baldeo Sahai. 

All these objections were disposed of by 
one order dated the 17th October 1917, and 
with the exception of one objection lodged 
by Data Ram all the objections were dis- 
missed. Against this order appeals have 
been filed by Baldeo Sahai and Jugal 
Kishore and Sher Singh through Mr. Manohar 
Lai, who made the Official Receiver re* 
Bpondent at the outset for whom Mr. Moti 
Sagar has appeared. 

At the last hearing tbe appellants applied 
to have certain persons, who had purchased 
the properties subsequent to tbe order 
under appeal, brought on to the record as 
respondents and this was done. These 
added respondents were represented before 
me to-day by Mr. Roshan Lai and Mr. 
Gokal Chand Narang, and an objection was 
taken on their behalf to the effect that 
the whole appeal was barred on tbe ground 
that as they were necessary parties they 
ought to have been made respondents from 
the very commencement, reference being 
made to (Jrder T. rule 10, Civil Procedure 
Code. Upon this objection Mr. Manohar 
Lai stated that they were not necessary 
parties and asked that their patpes might 


* [1919 

4 

be struck off and the application, dated the 
4th July 1918, be regarded as withdrawn. 
This request was granted and these andtiOD- 
purchasers were removed from tbe list of 
reepondenie. It will he as well to dispose 
of them at once as their Counsel olaito 
costs. I think they are clearly entitled to 
costs and the appellants must, therefore, 
pay their costs in this Court. 

Mr. Moti Sugar then on behalf of 'the 
Official Receiver raised two objections.*' The 
first was that the anotion-parohasers beiog 
necessary parties and not having been im- 
pleaded, tbe appeal could not proceed. He 
referred me to Order XXX, rule 92, Civil 
Procedure Code, as an analogons case, in 
support of his contention, 1 am, however, 
nnahle to agree. Tbe order appealed 
against was passed on the 17th October 
1917. The appeal against that order 
was filed in this Court on the let Novem- 
ber 1917, The sale of tbe properties was 
confirmed subsequent to the passing of the 
order appealed against and before the 
receipt of my order staying further proceed- 
ings. Tbe sale of these properties appears 
to have been confirmed with considerable 
speed, and I am nnahle to see that tbe 
anotion-pnrohaeers can be regarded as neces- 
sary parties to tbe appeal. 

Tbe next objection taken by Mr. Moti 
Sagar was that the appeal was not com* 
potent beoanse the appellants had asked 
for leave to appeal nnder section 46 (3) 
of the Insolvency Act, which leave bad 
been refused by the District Jodge. It 
was contended that no appeal lay from 
snob refusal and that inasmuch as this 
Court had only oonccrrent jnrisdiotion in 
granting leave to appeal, tbe appeal failed. In 
reply to ibis Mr. Manohar Lai cited Madhu 
Sudan Pal v. Parbati Sundari Dassya (1), a 
decision of a Division Bench of tbe Calontta 
High Conrt, in which it was specifically held 
that when leave nnder this section bad 
been refused by the District Judge, tbe 
High Conrt was competent to grant it. 
No authority has been cited opposed to 
this and 1 eee no reason for differing from 
the views therein expressed. I accordingly 
hold that I have poner io grant tbe leave, 
and after bearing Counsel I ookifirm the 


(!) 29 lud. CftS. 406; 19 C. W. 760, 
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Older pa&sed wben I admitted the appeal 
and ffranted the leave prayed for. 

Turning now to the order nnder appeal, 
it will be Been that it is an extraordinarily 
oonfased one. No doubt, these prooeedings 
are of a. summary nature, but the summary 
manner in whieh the learned District Judge 
(Lala Diwan Cband) has dealt with these 
objeotions is, in my opinion, wholly un* 
warranted. The order is a brief one aL 
though it disposes of so many objeotions. 
The objeotions filed by Jugal Kishore on 
the 4th September 1917 and the 10th Oetober 
1917 were to the effeot that the proper- 
ties therein referred to were his exclusive 
properties. These objeotions have not been 
disposed of at all. No reference has been 
made to them in any way and apparently 
they have been dismissed in the general 
dismissal, but without any discussion, 
where the learned Distriot Judge says 
that **the net result is that direct descend- 
ants of Biohha Lai have not proved 
the validity of their objeotions. which 
are dismissed with oosts.*’ It was olearly 
the duty of the Court below to consider 
these objeotions separately and the failure 
to do 80 may have resulted in a serious 
misoarriage of justice. His decision 
with regard to the objeotions filed by 
Jugal Kishore and Sher Singh as to the 
anoestral nature of the property, though 
somewhat inadequately dealt with, need not 
be considered any further, for prima facie 
the property would bo liable. Mr. Manobar 
Lai did not seriously press this point. 

With regard to Baldeo Sahai’s objections, 
the conclusions arrived at are difficult to 
understand and Mr. Moti Sagar practically 
had to admit that it would necessitate a 
long dissertation on the facts of the case, 
to be deduced from the documentary and 
oral evideocd on the record, to render it 
at all comprehensible. Baldeo Sahai s 
objections related to certain agricultural 
land, a house in the Dhobi Moballa, a 
Kavsli and a baithak. It may be that the 
ultimate ODOoIusion arrived at by the learued 
Distriot Judge is the oorrest one, bat from 
what he ha^ written it is diffijnlt to say. 
The remainiug objections are not the subject 
of appeal and need not bo considered. 
In my opinion, the order complained of is 
faulty in the extreme and I aooordiugly 
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BOOBpt the appeal so far as Jugal Kisbore’a 
objeotions as to exclusive ownership are 
concerned ~ and as to Baldeo Sahai’s objeo- 
tions, the case will * go back to the Distriot 
Judge who will consider these objections 
and write a proper and intelligible order 
concerning them. 

Mr. Moti Sagar contended that the 
objectors should not he allowed any further 
opportunity to produce evidence in support 
of their objections on the ground that they 
had closed their oases in the Oonrt below. 
If, as a matter of fact, this contention is 
correct, the learned Distriot Jndge wil not 
allow them further opportunity. If it is 
not correct, then the learned Distriot Jndge 
will exercise his discretion in a judicial 
manner. 

The costs in this Court, so far as the 
Official Receiver is concerned, will follow the 
event. 


Appeal accepted. 


PATNA HIGH COURT 
Lettbrs Patent Appeal No. 107 ok 1917, 

June 17, 1919, 

Presdn^:~Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Jnstioe Adami. 
MAHABIR PRASAD — Plaintipk — 

Appellant 


versm 

DARBHANGI THAKUR — Dependant — 

Rbsi-ondent. 

ductrinc of, npl'l l<'ahiU(\j of-^Setihuj 
up Wi'Ong deffuct', nhvthrt- --Joiiit 'in'uit^doeri:. 

Thevo is >vix ir' ‘n u tlol\juilanl 

the plaintiff t<> in\iof t>i tin' facJs tf) proTo 

his elaini l^y in thi- wriliiMi statoineut tin* 

existence of s'.i -li jo-s.j. It ij for tlie pluintill to 
prove lus ciis;- ti'i l if ids pivof fails, tlu* d"l\*atlunt 
will succi't'J I vv .. if tin; lacts are eap'ib*** 4*f pr*>of 
to the -vie I 't' ;t' ‘r? defendant, [p. 701, eo!. i.] 
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The rule of non-contribution between joint tort- 
feasor# exists in this country, but it applies only in 
cases where the parties are wrongdoers in the sense 
that they knew or ought to have known that they 
were doing an illegal or wron^ul act. [p. 701, col. ?.] 

Where several defendants, jointly and in collusion 
with each other, set up a defence which they know 
cannot be substantiated in fact and which fails 
and costa are decreed against them jointly, there 
is a right of contribution in favour of the defendant 
who discharges the joint liability for costs under 
the decree, [p. 702, col. 2.] 

Appeal from a deoision of Mr. Jna- 
tiae MoUiok, dated the 2Ut Joly 1917, 
reported aa 41 Ind. Gas, 5:^2, oonfirmingtbe 
deoree of the Additioual Subordinate Jndgei 
Darbhaoga. 

Meaers. Kulwant Sakay and Rajendra 
Prasadf for the Appellant. 

Mr. Hasan Jarit for the Respondent. 

JUDGMENT. 

Miller, C. J. — This is an apoeal by the 
defendant under olauae 10 of the Lattera 
Patent against a judgment of Mulliok. J„ 
dated the 2l8t May 1917.* All the parties 
in the present snit together with Musammat 
Bhagbatti Kuer are the owners of Mauzi 
Rahmatpur. The respondent, who is the 
plaintiff in the suit. wishecT to have a 
partition of the estate and institated batwara 
proceedings before the Colleofcor under the 
Estates Partition Act for that purpose. 
Some of the defendants supported him, but 
Bbagbati Kuer eniered an objcotion which 
the Collector disallowed and ordered the 
batwara to proceed. Bhagbafi Kuer and 
another of the co sharers therenpon instiiut- 
ed a title suit in the Civil Court before 
the Subordinate Judge of Darbhanga 
impleading the respondent and the appel- 
lant and other defendants in the present 
futt, claiming a declaration that by reason 
of a previous private partition which still 
subsisted the Mauza was not liable to he 
again partitioned. Both the appellant and 
the respondent and some 8 other defendants 
in the present suit contested the claim, 

pleading amongst oiherdefenoestbat therehad 

been no previous partition. Their defence 
failed and on the 27th April 1914 Bhagbati 
Kuer’s suit was decreed with ocsts against all 
the contesting defendants jointly and 
severally. The deoree wss executed snd 
the costs were recovered against the res- 
pondent alone. He thereaftrr instituted 
the p resent suit to renover from his on 
41 lud. Cus. 622— Att. — 


defendants their proportionate share of the 
costs recovered from him under the deoree 
of the 27tb April 1914, The appellant 
alone resisted the olaim, the other jdefendants 
allowing judgment to go against them 
by default. 

Apart from the question wfaioh I shall 
presently consider, I think it is clear that 
the case is one where there was a common 
liability on the parties and where the 
equitable doctrine of contribution applies 
in favour of the person compelled by 
legal process to discharge the common 
liability. The defence of the appellant to 
the present action was that the respondent, 
although be knew there had been a pre- 
vious private partitioo, persuaded the appel- 
lant to join with him and others in filing 
a joint written statement in Bbagbati 
Kner’s suit raising, amongst other defences, 
that there bad been no previous partition, 
although they both knew the contrary 
to be the fact and that the respondent 
promised to indemnify him against any 
costs that might be incurred in that suit. 
No defence wab raised that contribution 
could not be claimed by reason of the 
parties being joint tort-feasors. Before the 
Munsif, however, the issues raised were: 

(1) Were the plaiutiff and defendants 
joint wrongdoers in so far as the defence 
in the title suit was oonoernedp If so, is 
the suit maintainableP 

(2) Did the plaintiff conireot with de- 
fendants to meet expenses of the title 
suit in consideration of the defendants* 
helping him with witnessesP If so, is 
plaintiff estopped from suing for contri- 
bution P 

f3) To what relief is plaintiff entitled? 

On the second of the above issues the 
Mnnsif found that no such contract as 
that relied on by the appellant had been 
entered into. On the first issue he took 
the view that the defence raised in the 
previous action was not a bona fide defence 
heoanse the respondent as well as the 
appellant knew that the Mauza had pre* 
viously been partitioned into separate 
pattis. His judgment on this issue was as 
follows; — 

The leading case on this point is the 
rnling reported as Snput Singh v, 

Tewari (i) Taken as a proposition of law 

(0 6 C. 720; C C. Jj. R. 62; 2 Ind, Dec. (n. s.) 106Q. . 
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the plaintiff’s Pleader admits it to be 
binding on this Court. His contention, 
however, is that his defence in the title 
suit was not false and that it was a bona 
fide defence which proved to bo wrong. 

I do not agree with him on this point. 
The title suit was instituted by Bhigbati 
Kner as plaintiff put in a petition for 
partition before the Collector. Defendant 
No. 7 did not join the plaintiff in this peti- 
tion. In the civil suit the main question 
of fact was as to the existence of pattis 
(as Exhibit 1 shows). Now the plaintiff 
knew and ought to have known that his 
act in filing the petition for partition was 
wrong. And he certainly knew or ought 
to have known the existence of the 
poll's. His action, therefore, in denying the 
existence of pattis and in resisting the 
suit on that ground mainly was also 
wrong. His deed of purchase makes men- 
tion of pata's (vide Exhibit 6) and he admits 
in this suit that he was aware that pattis 
did exist in the village. It is clear, there- 
fore, that his initial act which gave rise 
to the suit and bis defence which resulted 
in the accumulation of costs were all wrong 
ful to the knowledge of the plaintiff and 
of defendant No. 7 (the present appellant), 
who of course admits knowledge of all 
these facts. The case is, therefore, governed 
by the principle laid down in the ruling 
quoted above and plaintiff and defendant . 
No, 7 being both joint wrongdoers, this suit 
for contribution will not lie and I hold 
aooordir gly.” 

From this judgment the respondent 
appealed to the Additional Subordinate 
Judge, who dismissed the appeal being of 
opinion that the appellant and respondent 
weie joint wrongdoers by reason of having 
set up a defence which they knew to be 
untrue. The evidence before the Court was 
mainly documentary, showing that a private 
partition bad taken place a long time ago and 
that several oo- sharers had separate 
A copy of the judgment of the 27th April 
1914 was also exhibited. The only oral evi- 
dence given at the trial wasthat of the 
respondent himself and of Kuldip ^aha, 
the appellant’s Patwaii. The Subordinate 
Judge found that the judgment of the 27th 
April 1914 showed that the respondent and 
the appellant had denied in that suit that 
tb^re bad been a private partition, although 


they must have known that the contrary 
was the fact. From the evidence of the 
respondent in the present suit it appears 
that he frankly admitted that there bad 
been a private partition many years ago 
before he acquired an interest in the pro- 
perty bat said that it was Kntoha. The 
meaning of this clearly is that be thought 
the previous partition was either of an in- 
formal character or that it otherwise failed 
to comply with the provisions of section 7 
of the Estates Partition Act, in which case 
it would not be such a partition as wonld 
debar the Collector from proceeding with 
the batwara proceedings which the respond- 
ent had instituted. The truth is that the 
question of the existence of a previous parti- 
tion is a mixed question of law and fact, and 
there is nothing reprehensible in such cir- 
cumstances in denying the existence a 
previous partition even if it is known that 
the estate has bsen divided into separate 
pattis. As the question has been raised as 
to tbe exact nature of tbe findings of the 
Subordinate Judge, it is desirable that I 
should set out at length that part of his 
judgment which deals with this question. 
He says: — 

’’Now tbe judgment (Exhibit 1 ) shows 
that both the appellant and the respondent 
Mahabir denied the existence of a previous 
private partition altogether , but tbe fact 
that the denial was false to their knowledge 
is indicated by the statement made by tbe 
appellant himself in this case. He has tbe 
good sense to tell us in this case that 
there actually existed a private partition 
from before he acquired a proprietary inter- 
est in Mauza Kahmatpur long ago, but be 
adds that the partition was Kutoba. But 
whether the partition was Kutoha or not, the 
fact lemains that there was a partition and 
that each proprietor or set of proprietors was 
in exoJupive possession of separate pattis to 
tbe knowledge of tbe appellant, and so there 
can be no room for doubt that the total 
denial of the existenoe of a private partition 
was false to the knowledge of the appellant 
and the recpoiu^mt. Matters might have 
stood on a different footing if the appellant 
had aduiitttd tl.e oxistenoe of tbe private 
partition ai d merely pleaded that it was 
etfeoted without the intervention of a Court 
or .-j.nnehuw incomplete or informal. 

t will be observed that the appellant 
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admittedly moved the Colleotor for parti* 
tioD and thonsh the re&pondent did not 
join with him in doing so, be too approached 
the Colleotor for partition shortly after and 
both of them resisted when Bbagbati Kaer 
pleaded before the Colleotor and before the 
Distriot Judge that there was a private 
partition and that the Manza was not on 
that aooount liable to be partitioned. It 
seems to me, therefore, that this attempt to 
get the Mauza partitioned and to do away 
with the private partition was made by the 
appellant in oonoert with the respondent. 
It is true there is no direct evidenoe of 
appellant's’ ooUuding with respondent to set 
up a false defence. 

**The circumstances disclosed strongly 
argue in favour of such a collusion. 

‘‘In such oiroamstanoes I am inclined to 
agree with the learned Munsif and to hold 
with him that the appellant and the res* 
pondent were joint wrongdoers and that 
the appellant cannot maintain a suit for 
contribution against him. 

**Id the result the appeal fails and is dis- 
missed. 1 make no order for costs*'. 

Before dealing with the effect of these 
hndings, it is desirable that I should state 
how the matter was dealt with by the 
learned Judge of this Court when the case 
came before him on appeal and from whose 
judgment the present appeal is brought.* 
He was of opinion that even if the decision 
of the lower Court amounted to a Bnding 
that the plaintiff and the respondent con- 
spired to put forward and maintain a false 
defence iii the previous suit, this would not 
amount to an actionable wrong for which 
damages might have been recovered by the 
plaintiff in that suit, as he would be amply 
indemniBed against such collusive acts by 
the award of costs. He was of opinion that 
the rule prohibiting contribution between 
joint tort-feasors was recognieed in India, 
but that in the present case there was no 
actionable wrong to which the plaintiff and 
the defendants were parties and that even 
if the Bndings of the lower Appellate Court 
were such as he, for the purposes of his 
judgment, assumed them to he, still theie was 
no reason why oontribution in this case 
should not be allowed. At the same time 
he thought list if his view of the law were 
wrong, it might be necessary to remand the 


case to the lower Court for further- 6nd* 
inga. 

In the view I take of ' the findings -of the 
lower Court it is unnecessary to determine 
how far the learned Judge of this Court 
was justified in the view he took of the legal, 
aspect of the base. I have quoted above the 
judgmentlof the Subordinate Judge at length, 
because it is contended that the finding is 
that the respondent and the appellant not 
only set up a false case in their written 
statement by way of defence to Bhagbati 
Kuer's suit, but conspired together to do so 
and then gave false evidenoe in support Of 
it as part of the conspiracy. If that were 
indeed the finding, it might be that '' the 
Court would not assist either party in such 
a conspiracy to recover from the other a 
contribution towards the costs incurred as 
the result of settiog up what they knew 
to be a false defence and supporting it- by 
perjury in the witness-box. But I cannot 
read into this judgment any intentiou to 
arrive at such a conclusion. The learned 
Judge finds that there is no direct evidence 
of the appellant oollnding with the res- 
pondent to set up a false defence bnt agrees 
with the Munsif that they were joint wrong- 
doers. The earlier part of his judgment, in 
which he finds that the total denial of the 
existence of a private partition was false 
to the knowledge of the appellant and the 
respondent, mnst refer not to oral evidence 
given at the trial in the title suit of which 
there is no evidence, bnt to the defence 
pleaded in the written statement. The ap- 
pellant in fact gave no evidenoe in that suit. 
This view is further borne out by the con- 
cluding passage of the first paragraph, where 
he refers to the matters pleaded. But in 
order to satisfy ourfelves and obviate the 
nfoessity of a remand, we have looked 
at the evidence given in this case aibd 
there is not a word either in the oral 
evidenoe of the only two witnesses 
called or in the judgment in the title atiit 
(Exhibit 1) which could possibly justify a find- 
ing that there was a conspiracy each as 
that suggesied or that the respondent gave 
perjured evidenoe. It appears from Exhibit 
1 that the issue framed on this question 
was whether Mau^a Rahraatpnr, Taczi 
No. 4058, has been completely and 
formally privately partitioned as alleged by 
the plaintiff." In dealing with that issu^ 



INDIAN CASES. 


■761 


Vol. LI] 

MABA61B PRASAD V, DABBHANOI THAEDB. 

the Distriot Judge in that judgment says : 
‘*Tbe defence relies upon seotion 7 of the 
Act and argues that the admissions in ibe 
plaint that the lands included in Khewat 
1/20 are joint disproves the fact of a oom> 
plete and formal partition.” He then deals 
at length '^ith a number of doourneots and 
comes to the conclusion that they establish 
a private partition many years ago. The 
only witness whose evidence is referred to 
is one Jena Rant, who denied ever having 
heard of the pattis although his vendor’s 
Khewat mentions them. The learned Judge 
sajs this shows the unreliable nature of 
the defence evidence. This witness is ap- 
parently singled out as one who went to 
great lengths but the respondent's evidence 
is not mentioned nor is there anything 
from which it can be inferred that be gave 
false evidence. The respondent in hie 
evidence in the present .suit admitted be 
knew of the existence of separate paitis 
but contended that they only indicated wbat 
be calls a Kutoha partition, and there is 
nothing to show that he gave evidence 
inconsistent with this in the title suit. It 
would be useless, therefore, to remand this 
case which was instituted four years ago for 
findings on a point which on the evidence 
could only be decided in the respondent’s 
favour. It must be taken that the finding of 
the Subordinate Judge that the appellant and 
respondent were joint wrongdoers is based on 
the fact that by their written statement they 
denied the existence of an earlier formal 
private partition. As already pointed oct, 
this is a mixed question cf law and fact 
and was a perfectly legitimate plea, in 
any case there is nothing wrong in a defend* 
ant patting the plaintiff to proof of the 
facts necessary to prove his claim by denying 
in the written statement the existence of 
such facts. It is for the plaintiff to prove 
his case and if his proof fails, the defendant 
will succeed even if the facts aro capable of 
proof to the knowledge of the defendant. To 
hold that it is a tort for the defendant by 
his pleadings to deny a fact which he knows 
to be true even if he has no evidence to 
the contrary, is a proposition which cannot 
be supported on any known principle of 
law. It follows, therefore, that on the 
facts found by the lower Conrt the parties 
were not wrongdoers in tho sense which would 
debar contribution hotwojn them. Tho 


case of Surput Singh v. Imrit Tewari (1) re- 
lied on by the Munsif Is certainly do antho* 
rity for the proposition that there is no 
right of contribution between joint defend- 
ants in respect to the costs awarded 
against them and paid by one of them in 
an action in which they knew that the 
facts pleaded in the defence could not be 
established. The costs in that oase were 
awarded against the plaintiff and the de- 
fendant in an action for tort, the tort 
consisting in cutting down trees the pro- 
perly of the plaintiff in the original suit. 
The only question for consideration was whe- 
ther notwithstanding that the original suit 
was grounded in tort, the defendants were 
wrongdoers in the sense that they knew 
or ought to have known that they 
were doing an illegal or wrongful act 
or whether the acts complained of were 
not in fact committed under a 6ona Hde 
claim of right. The oase was remanded for 
findings upon this point, but so far from 
establii^bing the appellant’s contention it 
recognises that there may in certain oases be 
contribution even between tort-feasors. This 
also was the view of Lord Hersohell, L. C. 
and Lord Watson in Palmer v. Wick Steam 
Skipping Or,. Ltd. (2). in which the former ex- 
pressed the view that although it was now too 
late to question the decision in Merryweather 
V. Nixan (3), it did not appear to be founded 
on any principle of justice or equity which 
would justify its extension to the juris- 
prudence of other countries. That the rule 

of non-contribution between joint tort feasors 

exists in India cannot, I think, be quea- 
tioned, but the authorities appear to show that 
it ought only to apply in oases where the 
parties are wrongdoers in the sense that 
they knew or ought to have known that 
they were doing an illegal or wrongful act 
\.Sreeputty Royv. Lakaram In the 

oase now under consideration the act relied 
on by the appellant i.s the .<5Mteing np of a 
defence to a suit whioh tho defendants in 
that suit knew coald not bo substai tiated 
in fact and that tlu-v T-ilnnp*! together 
for that pu^po^■n I'i,,-. WH^, in iny opinion 
a perfectly leg-tun »i,. ;i,u f,>r the reason's 
already givn, t lui abuse of langn-ip^ 


( i) (17 -'.u 
1 S H ' . 


•:> i:. r: l. v. 

... i'l, io K. K. (ui i;. j.;. 

f fc .-i . 

- b ti. U, .-s'.io -/ 
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to desoribe a oombiDatioa for the purpose of 
oarrymg oat a lawfal aot as oollnsion or 
Qonspiraoy. Nor are we oonoeroed id any 
way with the motives wbioh inflaenoed that 
aotion. They may have been malioioas or 
they may have been morally animpeaoh- 
able, bat in neither ease would the Court 
be justified in treating as a tort that whioh 
was not legally wrongful, Viewed from 
this standpoint 1 agree with the oon- 
olusions arrived at by the learned Judge 
of this Court, although 1 think he expressed 
the legal principle upon whioh he aoted 
in language of too wide import whioh, if 
taken as of general applioation and apart 
from the faots of this oase, may be mislead- 
ing. He says that a conspiracy to put 
forward and maintain a false defenoe is 
not a wrong for whioh the law allows a 
remedy by an aotion for damages. If this 
is limited to a defenoe put forward by 
the pleadings I agree with tbe proposition 
intended to be laid down, but tbe word 
ooDspiraoy does not appear to me to be 
an apt term for expressing snob a oase. 
Indeed the language used might lead to 
the oonolusion that it was not a wrongful 
aot to conspire together to commit perjury 
in support of a defence known to be 
unsupportable, which would in itself be a 
crime. 

Certain oases were relied on by the 
appellant in support of the contention that 
where two defendants have jointly, and in 
collusion with eaoh other set up a false 
defenoe which has failed and costs have 
been decreed against them jointly, there 
is no right of contribution by the one who 
has discharged the joint liability for costs 
under the decree. The first oase is that 
of Vayangarj \adaka Viltil Manja v. Kadu* 
gochen (6). It does not appear from the 
report whether the costs were incurred in 
an action for tort or not. The Munsif 
found that the costs awarded were in the 
nature of a fine as compensation for damages 
and dismissed the suit. The High Court 
found that the plaintiff was in fact the 
real defendant in the former suit and that 
the defendant was merely a Kanomdar and 
further that they colluded together in 
order to defeat tbe plaintiff in tbe previous 
suit. They considered that they were bound 


hy the principles laid down in tbe case of 
Supat Singh v. Imrit Tewari (1) {ubi sup.) 
and that the plaintiff was not entitled to 
oontributioD from the defendant. The judg- 
ment appears to have been based upon the 
fact that the plaintiff was the real defend- 
ant and that the defendant was not directly 
interested in the previoos suit, but it re- 
cognised the general rule as to contribution 
between joint defendants for costs paid by 
one of them. 

Tbe oase of Qobind Ohunder Nunig v. 
Srigohind Ohowdhry (6) appears to have 
gone somewhat further. It was found 
that the plaintiff and defendant had com- 
bined together in a former suit to defeat . 
tbe plaintiffs in that suit and with that 
object they pub in false defeuces. Tbe 
learned Judges relied upon the oase of 
Vagangara Vadaka, Vittil Manja v. Kadu* 
gochen (5) (u6i sup.) for tbe proposition that 
where the plaintiff colluded with the defend- 
ant in a former snit to endeavoor to 
defeat the plaintiffs there and was made 
liable for costs, no snit for contribution in 
respect to such costs would lie, and remand- 
ed the oase to the lower Court for further 
findings. If it was tbe intention of the 
learned Judges in that case to lay down 
a rule that contribution cannot be recovered 
between oo^defendants for costs paid by 
one of them on tbe ground that the defence 
in the previous suit denied a state of faots 
known by the defendants to be true, 1 

must respectfully decline to follow that 

• 

ruling, nor do I think that the proposition 
there broadly stated necessarily follows 
from the case reported as Mnringa Mangalith 
Qopalan Nagar v. Kingaka Kovilagath 
Valia Tamhuraihi (7), whioh was relied 
upon in support of it. Tbe expression 
false defence, whioh has bsen used from 
time to time in judgments in whioh the 
questioD of contribution has been consider- 
ed, appears to me to have led to some 
confusion of thought and to have induced 
tbe Courts in some oases to treat as a 
wrongful aot that which in itself was 
perfectly legitimate. 

The English oase of Dearsly v. Middle* 
week (&) was also relied upon for the 

(6) 24 C. 330; 1 C. W. N. 179; 12 Ind, Deo, (n. b.) 
887. 

(7) 7 M. 87; 2 Ind. Deo. (n. b.) 646. 

(8) (1880) Ifi Ch. D. 336. 


(6) 7 M. 89; 2 lad. Deo. (n. s.) 647. 
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proposition that where oo* defendants are 
decreed to pay the coats of an action, one 
of them who has paid the whole of the 
costs cannot obtain contribution from the 
other. The case which is very shortly 
reported, the jadgment consisting of abont 
six lines, appears to have been based apon a 
diotam of the Court of Appeal in the case of 
S^al and Personal Advance Company 
V. McGharthy (9), which had been decided 
on the previoQS day and referred to by 
one of the learned Counsel engaged to the 
effect that no apportionment of or oontri* 
bation for costs could be obtained by one 
oO'defendant against another in an inds' 
pendent proceeding. That case is reported 
at page of the same volume and came 

before the Court of Appfal on the plaint- 
ifi’s objection to taxation. One of two 
defendants in an action in ejectment 
obtained leave to withdrew his defence on 
the terms of his paying to the plaintiffs 
their costs of the action, ‘*so far as they 
were occasioned by the said defence of the 
' said defendant.” Upon taxation of the 
plaintiffs^ costs against that defendant the 
Taxing Master held that the only costs 
which such defendant was liable to pay 
under the order were the increased costs 
occasioned by such defendant having defend- 
ed the action and that he was not liable 
to pay an apportioned part of the plaintiffs’ 
general costs. The Court of Appeal support- 
ed the Taxing Master. One of the 
questions was whether part of the general 
costs of the action ought not to be appor- 
tioned against those defendants under the 
terms of the order. The dictum relied 
upon in Dearsly v. Middleweek (8) was in 
these words: ‘'If the appellants were right 
in their action, they ought to have their 
whole costs from the defendants or some 
of them. But this is Common Law action 
and at Common Law there is no such 
thing as apportionment of costs. There is an 
apportionment of costs in equity bat it is 
of quite a different kind. It is an apportion- 
ment of costs between different claims.” 
The question of contribution between co- 
defendants where one of them has paid 
the liability of both was not dealt with, 
and the case of Dearsly v. Middleweek (fi) 
appears to have been based upon a mis- 
apprehension of what wsm said in the 
(9) (1880) 18 Ch. D.362; 4> U. T. lUi 30 W. R. 481. 


earlier case. 1 cannot, therefore, regard 
this decision as an authority, oonffioting as 
it does with the principle of contribution 
now well recognised. 

The other oases relied upon by the 
appellant need not be referred to in detail. 
They were oases where the parties were 
clearly joint tort-feasors, or where the 
plaintiff seeking contribution bad been the 
real defendant in the previous suit or 
where the costs in respect to which contri- 
bution was claimed bad not in fact been 
paid by the plaintiff. 

On the other hand the case of Brajendro 
Kumar Boy v. Rash Behari Roy (10) 
clearly recognises the principle upon 
which the right to contribution in such 
oases is based. In that case a decree bad 
been obtained against the plaintiff and the 
defendants for damages for breach of a 
covenant not to open a ferry at a particular 
place. The decree was executed against 
the plaintiff alone, who thereupon brought 
a suit for contribution against his oo-defend- 
ants in the former suit. Both the lower 
Courts dismissed the suit on the ground 
that the plaintiff and the defendants 
had been joint wrongdoers and that no 
suit for contribution would lie as between 
them. The High Court held that the rule 
relied upon by the Courts below had no 
application to the ciroumstances of the 
case and that the plaintiff was entitled to 
maintain his action. The Munsif had found 
that the plaintiff and the defendants made 
a conspiracy and opened the ferry Ghat in 
violation of an agreement made by them 
in favour of the plaintiff in the suit for 
damages and that they knew that they 
were doing an illegal or wrong act, 
and for that reason held the suit not 

The District Judge took the same 
holding that as the ferry had been 
in violation of an agreement pre- 
come to, it seemed to him that 
this constituted the defoiuiants wrongdoers 
in the sense that tl^oy knew or ought to 
.have known tliat they «v»jiu doi7ig a wrong 
or unlawful aet. T)ie JL-t;. Ooiutoame to 
the oonolueiori that r-:th the C’uarts bolovv 
erred in treating •!;»? and defonJanto 

as wrongd')'?'- . din Jlunsil sperJis 

of A oo’- V-- '■’:>' , sa-'.l Norris, J., -u hla 

j lad u' me nt . r that hb can mean 

(I j) ia '0. j lud, Dcu. (n. d.) 700. 
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18 that ihe plaintiff and defendants met 
together and deliberately agreed to break 
their covenant and establish a ferry Ghat. 
This is not saffioient to constitute a con- 
spiiBoy. To conetitnte a conspiracy there 
most be an agreement between two or 
more persons to do something either malum 
prohibitum or malum in se or to do some- 
thing which they are entitled to do only 
by illegal means”, and he came to the 
ooncloBion that the plaintiff and the 
defendants were guilty only of a breach of 
contract which would render them liable 
for damages onder their contract but which 
was not in iteelf an actionable wrong. 
The Court allowed the appeal bat remanded 
the case to the lower Coart to be tried on 
the merits. 

The case of 8hakul Kameed Alim Sahib 
V. Sved Ebrahim Sahib (II) is another case 
where the Subordinate Judge had dismissed 
a suit for contribution partly on the ground 
that the parties bad put in a false defence 
in a previous suit which had failed. The 
suit in which the coats were incurred was 
one for partition and the whole of 
the costs had been paid by one of the 
defendants who sought contribution from 
his co-defendants. The High Court 
consisting of Sir Arnold White, 0. J. 
and Benson, J., allowed the plaintiff’s claim 
for contribution, as there was no tort 
which could bring it within the ruling of 
Mereytceather v. Nixan (3). 

It seems clear, therefore, that the doctrine 
of contribution is well recognised in this 
country and that the only oases in which 
it will not be enforced are those in which 
a liability arises out of a joint wrong or 
where the equities of the case demand 
that the plaintiff should not recover, as 
where the party sued was merely a formal 
defendant in the previous suit and not 
personally interested in the result of it. 
Again, there may be oases where it is 
just and proper that the liability should 
be apportioned in unequal shares. In the 
present case it seems to me that no 
distinction can be drawn between the • 
respective liability of the plaintiff and 
defendant and that this appeal should be 
dismissed with costs. 

Adami, j. — I agree. 

Appeal dumissed. 

(11) 26 M.373. 
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Mr. Justice Martineau. 
LACHHMAN DAS— DEFENDANr— 

Appellant 

versus 

KHARAK SINGH and others— 
Plaintiffs — DIWAN CHAND and another 
• — Dependants — Respondents. 

Specific Relief Act (I of 1877), 2Z^8pecific 
perJormance^Delay in bringing euity effect of~^. 
Discretion of Court. 

Where a person allows a period of more than* 
three years to elapse from tho failure of the defend* 
ant to complete a contract of sale before bringing 
a suit for specific performance of the contract, the 
inordinate delay, apart from any other act of the 
plaintiff which would amount to a waiver of his 
right to sue for specific performance, is suflBcient 
to disentitle him • to any relief, and the case is 
not one in which the discretion given by section 
22 of the Specific Relief Act should be exercised in 
favour of the plaintiff, [p. 706, col. ],] 

Secood appeal from the decree of tbe District 
Judge, Gujranwala, dated the 10th January, 
1916. 

Messrs, Mul Ohand and Ram Bhaj Paita^ 
for the Appellant. 

The Hon'ble Pandit Sheo fffarain and Mr. 
Sewa Ram Singh, for the Respondents. 

JUDGMENT. — In the case out of which 
the present appeal arises plaintiffa Kbarak 
Singh and others, respondents, sued Kbn- 
ehal Chand and others vendors and Laohhman 
Das vendee for specific performance 
of the contract to sell a certain land to 
them for a sum of Rs, 4,100. The lower 
Appellate Court having reversed the order 
of the first Court and having decreed the 
claim, Lacbhman Das has filed a second 
appeal in this Court and there is a cross- 
appeal by tbe plaintiffs for reduction of the 
price to be paid by them. 

% 

The facts are clearly given in the judg* 
ment of the lower Court and briefly are as 
follows: — Upon an application made to tho 
Deputy Commissioner sanction was given by 
him on tbe 11th August 1911, in accord- 
ance with section 3 of the Punjab Alien- 
ation of Land Act* for sale of the land 
in dispute to the plaintiffs for a sum of 
Rs. 4,100. Snbseqaently a second appli* 
cation was made to the Deputy Commis- 
sioner (o sanotinn the sale in favour of' 
Laohhman Das, who was offering Ra. 6,000 
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*.c.* Ks, 900 more than the plaintiffs. On 
the 156h September I9li the Dapnhy Com- 
mtssioner, in spite of the protest of the 
plaintiffs’ agent who «ae present, gave 
eanotipn for the sale in favour of Laohfa. 
man Das in lien of Rs. 5.000. He did 
not. however, pass any order oanoelling the 
previoos sanotion to the sale in favonr 
of the plaintiffs. On the 30th Ootober 1911 
the sale was duly effeefced in favonr of 
Laobhman Das and oat of the oonsidera* 
tion a snm of Rs. 331 was admittedly 
paid to ICharak Sing^h in liqaidauoo of 
a simple money debt owed to him by the 
vendors. It is admitted that the plaintiffs 
□aapoed a suit for pre exnption of the 
land^ by one Dir with the intention of 
getUpg the^ land from him if he saooeeded 
y? ®^***™* Dit’a olaim, however, was 
dismissed. It is also admitted that plaint- 
iffs Bnanoed the enit of Mnnshi son of Hire, 
vendor, for a declaration that the sale 
^onld not affeot his reversionary rights. 
This suit has also been dismissed aod a 
second appeal from the order ie pending in 

this Court— Civil Appeal No. 1612 of 1914. 

The 6rst Oonrt, while Bnding other issues in 
avour of the plaintiffs, dismissed their suit 
pn the ground that the sanotion given by 
the Deputy Commissioner to the sale in 
favour of Ijaohhman Das cancelled the sanc- 
tion previously given by that officer to the 

A M tbe plaintiffs. The lower 

Appellate Court on the other hand held 
that the original sanotion was still in force 
and had not lean cancelled, and further 
^at plaintiffs were not estoppsd from 
bringing the present suit and that 
there was no reason why specific perfor- 
m^oe^ should not be decreed in their favour 

and it, therefore, decreed the plaintiffs’ 
olaim. 

The first point urged by Mr. Mul Chand 
on behalf of Laohhman Das appellant was 
that the original sanction dated the llth 
ugnst 1911 had been impliedly cancelled 
y the grant of sanotion for the sale in 
his client on the )5th c> 0 ptember 
We agree with Mr. Mul Chand that 
if the Deputy Commissioner had cancelled 
the sanction it would not have been open to 
ns to question the correctness of his order, 
but we are quite clear that he did not cancel 
the sanotion and that that sanction remained 
in force even after the 15th September 1911, 


when the proposed sale in favour of Laohhman 
Das was sanctioned. 

The next point urged was that the plaintiffs 
word estopped by their conduct in receivieg 
payment of their debt of Rs. 33 1 from Lachh* 
man Dis on the 27th February 1912. Now, 
it is in evidence that Kharak Singh at 
the time of reoeiving the money told L'aohh- 
man Das that he intended to bring civil 
and criminal suits against him. We do 
not see how be could very well refuse to 
accept payment of his debt. The money bad 
been left by the vendors with the vendee 
for payment to him and if he had refused 
to receive the money from hitn, the latter 
oonld very easily have retnrned it to the 
vendor who could then have offered the 
money and Kharak Singh could not have 
refused to accept the payment. It is. how- 
ever, urged that the long delay on the part 
of the plaintiffs in bringing the present suit, 
which was instituted nearly three years 
after the sale to Laobbman Das. shows that 
they acquiesced and waived their right to 
bring a suit for specific performance. It is 
also urged that in any case such delay 
disentitles the plaintiffs from claiming 
specific performance of their contract. Nawab 
Begavi v. Greet (1) is referred to by Mr. 
Mul Chand, in which it was held that great 
delay on the part of the plaintiff in ap- 
plying to the Court for specific performance 
of a contract of which be claims the benefit 
is of itself a sufficient reason for the Court 
in the exercise of its discretion to refuse 
relief. In Peer Mahomed v. Mahomed Ebrahim 
(2) a dictum of the Privy Council upon the 
doctrine of laches in Courts of Fquity cited 
with approval in the case of Erlmger v. New 
Sombrero Phosphate Company (3) is referred 
to, in which Lord Penzance observe.s “that 
delay has two aspects, it may lead to a 
change in the thing sold or it may imply 
aeqaiesoenoe so as to bar a plaintiff’s 
right — and it is essential ‘to keep these 
two aspects of it separate and distinct 
when the consequences of delay come to be 
considered in connection with the circum- 
stances of an individual ease.’ ’’ The point 
then in the pre'nnt case is whether the 
delay on the part of the plaintiff in bring- 


(1) -J7A 01 -.. N. l i*‘ '■■*> 1 17. JA L J. to:; 

(2) 20 I: 2:. 4 o ;• 21:. •; li .m. |. It, mi;; 

(.i) • is:s: A. 121^ III I*}.. 12;k». I2.<i; ;{J I. a- 
Li'.'.ij 20 W, It. Ga. 
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ing tbe present enit juBtifies an inferenoe of 
acquiescence or consent to the sale already 
effected in favour of liaohtman Das. 

Mr. Sheo Naraiu oa behalf of tbe respond- 
ents says that they have Batisfaotorily ex- 
plained tbe delay in suing. Their expla- 
nation is that they did not know that they 
oould legally enforce an oral contract to sell 
and that it was only when advised by a 
Pleader that they could enforce it that they 
brought the present suit. In our opinion 
this explanation is not a satisfactory one. 
The plaintiffs may indeed have thought that 
they could not enforce tbe agreement to 
sell to them, in view of the fact that the 
Deputy Commissioner bad sabsequently 
sanctioned the proposed sale in favour of 
Laohbman Das, but whatever they actually 
did think they must he presumed to have 
known the law. At any rate they oould 
easily have found it out by taking legal 
advice. The facU that they accepted pay- 
ment of their debt four months after the 
sale to Ijaohhman Das, that they previously 
financed two other suits against Laohbman 
Das with the object of getting the land 
from him or of causing him trouble, and 
that it was only after this and nearly 
three years after the original sale that 
they brought the present salt, warrant 
in our opinion the inference that they 
waived their claim to sue for specific 
performance. If they did not and merely 
delayed to bring the present suit from some 
other motives, then we are of opinion that 
such an inordinate delay is sufficient to 
disentitle them to the relief claimed. After 
all the jurisdiction to decree specific per- 
formanoB is under section 22 of the Specific 
Kelief Act discretionary, and we do not 
think that this is a case in which the 
discretion of the Court should be exercised in 

favonr of the plaintiffs. 

We, therefore, accept the appeal of Laohh- 
man Das and setting aside the order of 
the lower Appellate Court diamiss the 
plaintiffs’ suit but under all the oiroum- 
stances of the case we leave the parties to 
bear their own costs in all the Courts. 

The plaintiffs’ cross-appeal is also dismissed, 
the costs being on the parties. 

{Appeal accepted. 


PATNA HIGH COURT, 

Miscellanbotis Judicial Oasr No. 59 

OF 1919. 

May 30, 1919. 

Present: — Mr. Justice Mulliok and 
Mr. Justice Adami. 

Maharaja GURUMAHADBVA ASRAM 
PRASAD SAHAI— PETITIOM5R 

versus 

RAM SEKHAR PRASAD SINGH and 

OTBEBS— Opposite Partt. 

Beceiver, appointment of^SaU of prepertV'-Auct^- 
purchxieer^ payments made by— Sale set aside 
purchaser, whether can recover amount spent by n\m 
from lUceivor. 

In a mortgage suit the High Court, at the iMtauoe 
of the mortgagee plaintiff, appointed a Receiver to 
take charge and possession of the mortgaged pro- 
perties and to hold them for the benefit of the 
parties. The mortgaged properties were aabsequently 
sold but the Receiver was not discharged. The 
auction.purohaser, considering himself the full 
proprietor and o^vner, continued to pay the revenue; 
the Receiver at the same time also paid the revenue 
on behalf of the judgment-debtor. Four yeaM after- 
wards, the sale was set aeide and the auction-pur- 
chaser applied to the Collector for refund of 

the amounts paid by him as revenue, and was met 

with the reply that the amounts were not available 
for refund; he then applied to the High Court for 
an order on the Receiver to re-imburse him for the 
amounts which were paid for tho benefit of the 
estate, and ou behalf of the Receiver it was contend- 
ed that he was not subject to the orders of the 
High Court but that he was an officer subject to 
the orders of the trial Court: 

Held, (1) that the Receiver, having been appointed 
by the High Court to which he had submitted his 
accounts, must be regarded as an officer subject to 
the orders of that Court; [p. 707, ool. 1.] 

(2) that so far os the auction-purchaser was 
concerned, he was justified in considering that he 
was the person liable to pay tho Government revenue 
that became due during his auction-purchase, on the 
principle that ho became the proprietor from the 
date of tho sale and the duty of paying the revenue 
devolved upon him from that moment: [p. 707, ool- 2.J 

(3) that under tho circumstances the proper order 
was to give the auction-purohaaer leave to sue the 
Receiver in respect of his claim, [p. 709, ool. 1.] 

Messrs. P, 0. Manuk, Sailendra NaiH 
Palit and Harnamin Prasad, for tbe Peti- 
tiouer. 

Mr. Atul Krishna Rat, for the Oppoaitfl 
Party. 

JUDGMENT. 

Mollick, J. — This is an applioation by th® 
Maharaja of Hutbwa for an order from this 
Court directing the Receiver in charge of 
the Manjha estate to pay to the Maharajs 
a sum of money, which is estimated to be 
about Ra. 27,000 and which is alleged to- 
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bave been pafd by the Maharaja into the 
Government Treasury in payment of land 
revenne between the llth June 1912 and 
the 31st May 1916, 

It appears that a suit was broagfht upon 
a mortffaffe-bond by the proprietor of the 
PaikparR Raj estate against the proprietors 
of the Manjba estate sometime previous 
to 1912, and that in that suit in oonse* 
quenoe of certain covenants in the mort- 
gage-deed a Receiver was appointed at 
the instance of the mortgagee plaintiff fo 
take charge and possession of the mortgaged 
properties and to hold them for t^e benefit 
of -the parties. The Receiver appears to 
have been appointed by the High Court of 
Calcntta in the course of an appeal against 
an order of the Subordinate Judge, before 
whom the mortgage suit was pending, re- 
fusing to appoint a Receiver. 

It has now been contended before os that 
the Receiver was not a Receiver subject 
to the orders of the High Court but that 
he was an officer subject to the orders of 
the trial Court. 

It seems that the original Receiver, Baba 
Chander-Sekhar Prasad Singh, was appoint- 
ed by the High Court and that his accounts 
were submitted to that Court. He has since 
died and the present Receiver, Baba Ram 
Sekhar Prasad Singh, his brother, has been 
appointed by this Court to carry on the 
duties of, the office. 

In the case of Ram Debendra Balia Dassi 
V. Bahu Chandra Sekhar Prasad Singh (1) 
the qnestion whether the Receiver was to 
be viewed as an officer snbjeot to the orders 
of the Subordinate Judge was raised before 
a Division Bench of this Court hot was 
not decided. 

So far as the present proceedings are 
concerned, it seems quite clear that the 
Receiver must bo regarded as an officer sub- 
ject to our orders, and it is on that footing 
that the applicant before asks for an 
order directing the Receiver to pay to the 
applicant the money which he paid into 

the Government Treasury on account of land 
revenue. 

To return to the history of the mortgage 
suit, it seems that on the llth June IDlii, 
the mortgagee brought the mortgaged 
properties to sale and that the properties 


0) 36 lad. C»B. sisQ; 1 ?. L. J. 44t). 


were purchased by the Maharaja of Hnthwa 
for a sum of Rs. 6,00.000 or thereabouts. 
Considering himself the full proprietor 
and owner of the property, the auotion- 
pnrohaser continued to pay the land revenue 
due upon it till the 3latMay 1916, when 
the anotion-sale was set aside. 

The Receiver, who ought to have been 
discharged as soon as the sale, was, how- 
ever, not discharged by the Court and he 
is still in office by reason of the fact that 
the execution of the mortgage decree is 
still being carried oat. 

It appears that, while the auction-purchaser 
was paying the Government revenne 
which he thought was due from him as 
sole proprietor, the 'Receiver was at the 
same time also paying it on behalf of the 
judgment-debtor, with the result that there 
have been double payments which the 
Collector has applied in liquidation of his 
claims against other co-sharers in the estate- 
so that when the aaotion-parohaser applied 
to the Collector for the refund of the 
amounts paid by him he was met by a 

reply that the amounts were not available 
for refund. 

He aooordiDgrly makes the present appli. 
cation to this Court for an order in the 
first instance npon the Receiver to re- 
imbarse him for the amonnts which, according 

to his contention, were paid for the benefit 
of the estate. 

Their Lor^dships of the Priry ConneiHn 
the oaee nf Bhawani Kaur y. Mathura Prasad 
Singh (2) held that the mortgagee pur- 
chaser becomes the proprietor from the 
date of the sale and that the duty of 
paying the Government revenue devolves 
upon him from that moment. The learn«fi 
Vakil for the Rsoeiver contends that 
that principle only applies to a cise 
where the sale is aubseqnentiy confirmed 
bat in the judgment of their Lirdshios 
there is no limitation of this kind placed 
upon the rights and liabilities of a mortgagee 
anotion-purohaser. and I take it that 

far as the present anction purchaser is 
concerned, ho was justified in thg 

that he was the person iiablo to pay thT 
Government rovenue th it bsoams dofi n ^ 
his auction parchas-^, 

(2) IG ln,i C. 210; -L-X.;, SO; I6(’. W. V OSl w 
L. J. 311; 12 M. 1. I'. 362: (1912) 1 M ^ V’ 

Bom. L. a. lOlG; U5 0. I,. J. 600; 39 I. A. 228 io n ^ 
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Mr. ManaU on bebaU of the anotion- 
pcrobaser also draws our attention to the 
oaee of Vahhina Mohan Thy v. Saroda Mohan 
Roy (3), where their Lordships observed 
that a person who has been adjndged 
to have a title to a property and und-r 
Buoh colour of title pays in Government 
revenue for the benefit of the estate, even 
though his collections from the estate are less 
than the amount of the Government revenue 
paid by him, be is entitled, in the event 
of his title being afterwards set aside by a 
higher tribunal, to a refund of the difference 
between the amount paid him and the 
amount collected by him on account of 
rent from the estate. 

Here it is contended that all the payments 
made by the auction-purohafier were for 
the benefit of the estate and that, therefore, 
the applicant should be re-imbursed in 
full by the Receiver. The learned Vakil 
for the Receiver suggests that we should 
hold this matter up for the appearance 
of the decree-holder, who has not been 
served with notice of this petition. 

I agree that the decree-holder is vitally 
interested in the matter, because any sur- 
plus money remaining in his hands has, by 
the direction of the Court which appointed 
the Receiver, to bo paid by the Receiver 
to the decree-holder, but it is not necessary 
to delay the decision of this matter any 
longer, in particular as a question of limita- 
tion is involved, because we think that 
the proper order that we should make 
is, not that the Receiver should make the 
payment which is claimed, but that liberty 
should be givan to the auction-purchaser 
petitioner to sue the Receiver according to 
law. It is no doubt true that a Court 
can adopt the procedure which is most 
convenient for determining the claims 
which are made before it and can, if 
necessary, investigate the merits of the 
auotion-pnrohaser’a demand, hut ^ having 
regard to the various questions of 
the limitation and the rights and liabilities of 
the aaotion-purohaser as against the Receiver 
that may arise in the course of the 

investigation, we think that the most 
convenient course will be to leave the 
auotion-purohaser to have the matter 
litigated b? aseparate suit. Leave is accord - 

(S» 21 C. 1A2 (P. C.): 20 I A. 160; 17 lud. Jur, 676; 
6 Sar. P. C. J. 366; 10 Ind. Doo. (N. e.) 727- 


iogly given to the auction-purchaser to sue 
the Receiver in respect of his olaim. 

The application is, therefore, allowed with 
costs. Hearing fee, three gold mohurSt will 
be paid out of the funds of the estate. 

Adami, J. — I agree. 

AppliccHon allowed* 


PUNJAB CHIEF COURT. 

Sbcond Civil Appbal No. 1291 or 1917, 

August 2, 1918. 

Present: — Mr, Justice Broadway. 
BASANTA MAL— Plaintiff— 

Appellant 

versxts 

MUNICIPAL COMMITTEE. 
HOSHI ARPU R— Dbfbndant— 
Respondent. 

Punjab Municipal Act (JII of 1911), ss. 196, 225— 
Injunction to restrain 3funiWj[>al Cofnmittee from 
certain action^ suit for, maintainability of — Appeal to 
Commissioner, failure to prefer, effect of. 

The mere fact that a person prefers not to appeal 
against the orders of a Municipal Committee to the 
Commissioner under section 225 of the Punjab 
Municipal Aot, does not deprive him of the right to 
bring a suit for an injunction restraining the Com- 
mittee from taking certain action, [p. 709, coL 1.] 
Second appeal from the decree of the 
District Judge, Hosbiarpur, dated the 5th 
February 1917. 

Sheikh l/mar Bnkheh, for the Appellant. 
The Hon’ble Bakbehi Sohan Lai, for the 
Respondent. 

JUDGMENT. — The facts of this case 
are as follows: — 

On the llth June 1907 Basauta Mai 
filed an application with the Mnuioipal Com* 
mittee, Hoehiarpur, asking for permission 
to raise his thara and cut down a tree. 
Ou 12th March 1908 sanction was accorded, 
but a rider was added that he was. not to build 
over the thara. Basauta Mai had not asked to 
be allowed to do so. On the 6th February 
1911 Basanta Mai made an application to 
be allorved to oouetruot a ehappar over this 
thara. This reached the Municipal office 
on the 8th February 1911, but no orders 
were passed on it up to tbs 2Qd May 1911. 

Ou that date it was discovered that the 
chappar had been erected. Therenpou the 
Qomu^ittee issued a notice to Basanta MaI 
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oalHns on him to remove the chappar and 
the kaula or sapports or pillars on whioh it 
rested. 

Basanta Mai protested ani tried to set 
the Committee to review its orders but 
in vain, and finally a oriminal complaint 
was lodged againet him. Ho then broaghfc 
this snit for an injunction. The trial 
Court granted him a decree, but the learned 
District Judge has dismissed his suit on 
the ground that the erection of the Iruuia 
was not justified, and also that as he had 
failed to appeal to the Commissionor he 
ought not, even if he were entitled to it, 
bs given a deorse. Bisanta Mil has accord- 
iugly preferred this second appeal through 
Sheikh Umar Bakhsh and I have heard 
Bakhshi Sohan Lai for the Committee. 

No doubt in Idunicipol Oommittsef A.mb(il<i 
V. Mahandef Singh (1) it was held that 
it was necessary to eshanst the remedies 
provided by the Act, but in the present 
case I am unable to see that that deo'eicn 
is in point. There there was a demand 
from the Committee for a refund of Octroi, 
here there is a claim that the Committee 
should refrain from taking certain action, 

1 am also unable to understand the 
diffarenoe that the learned District Judge 
makes between the “cA.app'Z’’” and the 
“fcauiu.” The ''kaulaV are the supports to 
the **chapp'ir*' and an integral part oE it. 

In my opinion the plaintiff is entitled to 
the decree asked for, and I accordingly accept 
this appeal with costa and aetting aside 
the order of the lower Appellate Court 
restore the decree of the learned Munsif. 
The injanction will not, however, take 
away any statutory rights the Committee 
may now or at any future tims possess 
or be given. 

Appeal o:cepted. 

(1) fl Ind. Cas. 1000; 38 V. H. 1911-. US t'- 
1911; 97 P. W. K. 1911. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 979 of 1917, 

October 2, 1918, 

Present:— M-r, Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

C. VBNKATAGHARIAR — Plaintiff 

—Appellant 

tersus 

C. RANGASWAMI ATYANGAR and 
another — Defendants Nos. 1 and 2 — 

Respondents. 

Landlord and lenanf— Kayam Raswatham lente^ 
Denial of landlord's title, effect of—Forfeiture^Deriva^ 
tive title, disclaimer of, effect of— Disclaimer, whether 
works forfeiture — Lease executed before enactment of 
Transfer of Property Act— Pre-requisites to forfeiture— 
Ejectment, suit tn— Transfer of Property Act (IV of 

1882^. «. Ill (g). ^ ^ 

A kayam saswatham^ or permanent tenancy, can 

be forfeited by denial of the landlord s title, Lp. 711, 

*^^^kama lyangar v. Anga Qurusami Chetti, 46 Ind. 
Cas. 62; 35 M. L. J. 129; 8 L. W. 109 and Kally Dass 
Ahiri V. Afonmo^int Dassee, 24 C. 440; I 0. W. N. 821; 
12 Ind. Dec. In. s.) 961, followed. 

A denial of a derivative title will work a forfei- 
ture as much as the denial of the original landlord’s 

title, [p. 711, col, 2.] . .. T j 

fJaina lyangar v. Anga Qurusami Chetti, 4b Ind. 

Cas. 62; 35 M. L .T. 129; 8 L. W. 109, followed. 

Doorga Kirpa Roy v. Sree Janoo Lathak, 18 W. R. 
46j, dissented from. 

If a tenant, honestly doubtful and not intending 
to identify himself with a third party who sets 
up a title iu himself against the real landlord, 
merely puts his alleged derivative landlord to the 
proof of tlie latter’s title before recognizing him as 
such, such conduct may not work a foifeitui’o of 
the tenancy and may not constitute such a dis- 
claimer of the title of the landlord as would work a 

forfeiture, [p. 711, col. 2.3 

In cases of leases executed before the Ti*anstor 
of Property Act came into force or of agricultural 
leases, u separate act by the landlord indicating 
his intoution to act upon a forfeiture that has 
been incurred is not a necessary pre-reciuisito for the 
maintainability of a suit iu ejectment. []i. 712, col. 1.] 
Seoond appeal against the deoree, dated 
the ‘27th September 1916, of the Court of 
the Temporary Subordinate Judge, Salem, in 
Appeal Suit No. 216 of 1915, preferred 
against thedeoree, dated the 17th August 1911', 
of the Court of the Diatriot Munaif, Dharma- 
puram, in Original Sait No. 1-iO of 1918, 
Messrs V. 0. Ss.dur.hariar, A. Krishna- 
swami Aiyar and A’. ! Scih<i Aiyangar, 

for the Appellant. 

Mesarrt. K. Aitjangat and H, 

Som'iya, for li:e XioHpondorita. 

<lLi;C oi CN'T. 

J.— -I'he pluintift' U the 




apne 
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of BojiDaiokampatti (or PosiDaiokenpatti) 
from Narasimhaln Naida who acted on 
behalf of himself and brs brother. They 
made the said sale as Mittadars in 1901 
nnder Exhibit III. Plaintiff had formeily 
brought a suit for rent against the defend* 
ant8» who had obtained a Kayam Saswatbam 
lease in 1839 from the original Mittadars. 
That snit for. rent was Original Sait No. 
988 of 1^04. In that suit, the defendants 
(the Kayam Saswatbam lessees) denied 
that the plaintiff was the owner of the 
Mitta and denied also the title of the 
plaintiff’s vendors, Narasimhala Naida and 
his brother, to sell the property to the 
plaintiff. They set op the title of 
Venkatarama Naida (the father of the 
plaintiff’s vendors) who bad parted with 
his rights in favour of his sons in 1897. 
The Brst Coart decreed that sait of 1904 
brought for rent, overruling the lessees’ 
objeotions and establishing the title of 
the plaintiff as landlord. The lessees 
appealed, denying again in the Appellate 
Court the plaintiff’s title as landlord and 
oontinned aaob denial notwithstanding that 
Venkatarama Naidu (the father of the 
plaintiff’s vendors, who bad been made a 
party to the suit) mentioned in an ap> 
plication made to the Appellate Conrt 
that he did not want any longer to con* 
test the plaintiff’s title io that partionlar 
suit, and his name was thereupon re- 
moved from the record on bis expressing 
the intention of patting an end to the 
plaintiff’s title afterwards by instituting 
a future suit for cancellation of the deed 
executed by him in favour of his sons. 
The lessees failed in the appeal also and 
yet they preferred a second appeal again 
denying the plaintiff’s title as landlord. 
On these facts, and also on the allega- 
tion that before filing of the present suit 
in ejectment (on the ground of for- 
feiture by denial of the landlord’s title 
by the defendants) the plaintiff sent a 
notice to the defendants on the 25th 
January 1908 requiring them to deliver 
up possession of the village, the plaintiff 
instituted the present suit for possession. 

The defendants eet up that the plaint- 
iff’s two brothers not having joined him 
in the suit, the suit was bad for non- 
joinder, that the plaintiff’s purchase was 
bad for champerty and maintenancey that 
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the defendants had a permanent lease' 
right and that no notice of intention to 
take advantage of the alleged forfeitnre 
was given in 1903 as alleged by the 
plaintiff. 

The District Mnnsif held on a oonstrno- 
tion of the Kayam lease-deed (Exhibit I ' 
of 1839) 'that it did confer a permanent 
heritable right on defendants’ pre- ' 
deoessor- in-title. He, however, decided that 
the defendants inonrred forfeiture of that 
right of permanent tenancy by their 
denial of the plaintiff's title as their 
landlord not only in the written statement 
in the former suit in the first Court . 
bat also by their denials in the District 
Conrt and the High Court. He states 
in the lOth paragraph of bis judgment 
that there was a clear and mala fide 
denial of plaintiff’s title in the District 
Court and also in the High Court and 
that there was a forfeiture.” He farther 
found that the plaintiff had given the 
notice, Exhibit K, insisting on the 
forfeitnre. The learned District Mnnsif 
was farther of opinion that no notice to 
qait was necessary nnder the oironmstauoes, 
beoanse (1 take it) the Transfer of Pro- 
perty Act was not applicable to the rights 
and conditions of the lease, Exhibit J, created' 
in 1839. As regards non- joinder of plaint- 
iff’s brothers, one of them, as plaintiff’s* 
witness, denied that plaintiff’s brothers 
bad any right. This contention of defend- 
ants, though thus patently frivolous, was 
persisted in the appeal memoraDdum. 

On appeal, the learned Subordinate Judge 
agreed with the District Mnnsif in holding 
that the Kayam lease deed, Exhibit 1, con- 
ferred ‘ a permanent heritable right. On 
the other question, itr,, the question of 
forfeitare, however, he held that, as the 
defendants did not attorn to the plaintiff 
after the purchase of the Mitta village by 
the latter in 1901, the denial by the de- 
fendants of the plaintiff’s title as landlord 
did not work a forfeitnre. As regards the 
qaestion whether their denial was hona fide 
or not, be does not give any definite 
finding except that the denial at the time 
of the written statement in the first Court 
in the former suit may not have been 
mala Hde. The Subordinate Judge admits 
that the defendants made an nnsncoessfol 
attempt before the plaintiff’s purchase to 
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bay the property themselves from Narasim* 
hala Naida and his brother and he also 
admits that the defendant? * attempted to 
attaok the plaintiff’s right” as Mittadar of 
this village in a sait instituted by them 
against the plaintiff and others. He observes 
*'that these two faots oan never be said 
to be recognition of plaintiff’s title.” So 
far as the first fact is oonserned, it may 
not be a reoogoition of the plaintiff’s title 
though it was alearly a recognition of 
plaintiff’s vendor’s title. As regards the 
second fact (see Exhibit D which is an 
application by defendants for attachment 
of plaintiff’s right as Mittadar), I am 
wholly unable to understand the Subordinate 
Judge’s observation that it is not a reoogoi- 
tion of plaintiff’s title. As regards the 
notice Exhibit K, the Subordinate Judge 
does not give any finding as to whether 
it was sent by the plaintiff or not. He, 
however, found in paragraph 1 5 of bis judgment 
that such a notice was not necessary if a 
forfeiture had been incurred. 

In this second appeal, the questions 
which have been argued before os are (1) 
whether the lease deed, Exhibit 1, conferred 
a permanent, heritabl? right or only a 
right during the lifetinse of the grantee, 
(2) whether there have been several 
denials of the plaintiff’s title during the 
coarse of the former suit of 1901, (3) 
whether any or all of those denials entailed 
a forfeiture of the tenancy, (4) whether 
any notice showing an intention to take 
advantage of the forfeiture was necessary, 
even after such denials, as a pre requisite 
for the maintainability of this suit, and (5) 
whether the notice, Exhibit K, was really 
given. So far as the first point is concerned, 
I do not think it is nscessary to give any 
final decision, thcngh it should not be 
thought that 1 agree with the lower Courts 
in their construction of Exhibit I. If the 
matter were res juJicataf 1 might probably 
have agreed with them. But having regard 
to the oases in Rajaram v. Narasinga (1) 
Venhataramana v. Venkatapatti Nayani Oaru 
(2) and Boulkes v. Muth-mami Oouridan (3), 
1 am not sure whether the question is 

not conolnded by authority in favour of 

(1) 16 M, 199} 6 Ind. Deo. (s. s.) 490. 

(2) 29 Ind CaB. 183; 23 M L. J. 510; 17 M. L. T. 
269; (1916) M. W. N. 313. 

(3) 21 M. 603; 8 M. L. J. 207; 7 Ind. Dec. (n. b.) 
712. 


the restricted right of the grant as merely a 
grant for the lessee’s lifetime. However, as 
I said, it is unnecessary to express^ any 
final opinion on that point for the decision of 
this case. 

Assuming that Exhibit I created a per- 
manent heritable tenancy, it is clear that 
even snoh a tenancy can be forfeited by a 
dental of the landlord’s title. Sae Rima 
lyangar v. Anga Gurusimi Ohetti (4) and 
JCally Dass Ahiri v. M-onmohini Dassee (5). 
It was argued for the respondents that a 
denial of a derivative title oan in no 
oiroumstanoes work a forfeiture and the case 
in Doorgi Kripa Roy v. Sree Janoo fditk'ik 
(6) was relied upon. That case was quoted in 
Rama [yangar v. Anga Qurusami Ohetti (4) 
bat was dissented from, and I respectfully 
adopt the reasoning in the Judgment in 
Rama lyangar v. Anga Ourusami Ohetti (4) 
on this point. 

So far as the question of denials in the 
former suit is concerned, there oan be no 
hesitation on the parusal of the records of 
the former suit (Exhibits A, B, C, II, IV, 
XIV) IQ holding that the lessees denied 
the plaintiff’s title on different occasions, 
and in each of the Courts throogh which 
that litigation passed and so far as the 
Courts of Appeal are concerned, such denial 
o?nli not have been bona fide. If a tenant, 
honestly donbtfal and not intending to 
identify himself with a third parly who 
sets up a title in himself against the real 
landlord, merely puts his alleged derivative 
landlord to the proof of the latter’s title 
before the tenant oonld recognise him as 
such, each oondnot may not work a for- 
feiture of the tenancy' and may not oon- 
stitnte such a disclaimer of the title of the 
landlord as would work a forfeiture. But 
it is impossible to hold, having regard to 
the defendants’ oondnot both in the former 
snit and in this enit, that the defendants 
did not intend to disolaim the plaintiff’s 
title and their tenanoy under the plaintiff 
but merely in good faith wanted to have 
their doubts cleared whether the plaintiff 
was their leg.il landlord or whether anybody 
e’se was their legal l.-'vudhjrd. Tne questioii 

(4) 4<> Uid. r M. b. 129; s L. W I 

gf>i. 

(f ) 
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whether there wae a denial in appeal and 
in seeond appeal in the former litigation 
was not decided by the lower Appellate 
Coart in this ease, but upon the admitted 
facte there can only be one oonolnsion, and 
thet ia that the denial by the defendants 
was deliberate and maltoious and that they 
did nob oare whether Venkatarama Naidn 
still owned the landlord's title or not, their 
only object being to defeat the plaintiff by 
all means even after Venkatarama Naidn 
practically gave up his contest with the 
plaintiff. 

Then the next question is, whether a 
sepai^te act by the plaintiff indicating bis 
intention to act upon the forfeiture is a 
necessary pre requisite for the maintainabi* 
lity of the suit. It is clear that the 
Transfer of Property Act does not apply to 
this lease, because the lease was created in 
1839 long before the Transfer of Property Act 
was enacted. 1 am further of opinion that it 
is an agricultural lease and on that ground 
also the Transfer of Property Act does not 
apply. The same view has been held in 
Padmanabaya v. Ranga (7) and in Rama 
lyangar v. Anga Qurusami Ghetti (4) in 
respect of leases prior in date to the Transfer 
of Property Act. We are, therefore, thrown 
back upon the Uw as it existed before 
the Transfer of Property Act came into 
force. That law has been fully considered 
in the case in f^awia lyangar v. Anga Guru- 
sami Ghetti (4), and I agree with the 
conclusion arrived at therein that where 
there was a forfeiture by disclaimer of land* 
lord's title, no separate preliminary act on 
the part of the landlord is necessary to en- 
able him to maintain a suit in ejectment. The 
case in Venkatramana Bhaita v. Gunda Raya 
(8) quoted for the respondents has been 
explained in Padmanahayo. v. Ranga (7), 
and that explanation seems to have been 
accepted in i2ama lyangar v, Anga Qurusami 
Ghetti (4) also. Assuming, however, that 
notice is necessary, the Munsif found that 
the plaintiff did send the notice, Exhibit K. 
The plaintiff has gone into the bjx and 
proved that he sent the notice and had it 
properly served through his Amin, The 
Ist defendant’s denial is worthless. I see 
no reason to disbelieve the plaintiff, Ex* 

OBliul. Ciid.447; 3-1 M. 161; (1910; M. W. N, 
•162; 8 M. L. T. 1 10; 20 M. L. .T. 930. 

(8) 31 M. 403; 4 M. L*. T. 221. 


bibit K ooDtaining the usual endorsemept 
by the person who served the notice that 
a copy was left with the person who receiv- 
ed it. As the Appellate Court has not 
dissented from the finding of the Munsif 
on this question and has not given a findjpg 
of its own, I think we are entitled to find 
ib ourselvc^s. 

In the result I would reverse the decision 
of the lower Appellate Court and restore 
that of the District Munsif except that 
the figure for damages, Rs. 1,000, mentioned 
in the MunsiPs decree be altered into 
Rs. 7t0 at Rs. 250 a year in accordance 
with the finding of the lower Appellate 
Court on that question. The respondents 
will pay the plaintifi’s costs tbrcugbout. 

Spenceu, J. — I agree. 

M. c. p. 

Appeal allowed* 


PUNJAB CHIEF COURT. 

First Civit* Appeal No. 500 of 1915. 

November 8, 1918. 

Present i^Sir Henry Rattigan, Kt.,^ 
Chief Judge, and Mr. Justice Scott*Smitb. 

HAR KISHEN SINGH and others — 
Defendants — Appellants 
versus 

LAHORE BANK, Limited, in Liquidation — 

Pliintiff — Respondent. 

Limitation Act (l^ of 1908^, s. 6 — Appeal filed 
beyond time —Amendment of decree, application for, 
whether sufficient ground for extension of time— Civil 
Procedure Code V of 1908', 0 SLl, r. 26— 

Appeal — Issue not tried hy lower Court — Remand. 

A defendant is not bound to appeal from a 
decree at a time when the plaintiff has, within the 
period of ninety days allowed for an appeal, already 
applied for amendment of the decree. In any 
event, an extension of time for appealing should 
in such a case be granted under section 6 of the 
Limitation Act. [p. 7l4, col. 1.] 

Where a case is badly conducted in the lower 
Court and an important point has not been put 
in issue, the Appellate Court would bo justified in 
remanding the issue for trial, [p. 714, col. 2.] 

First appeal from the decree of the Sub* 
ordinate Judge, let Claes, Amritsar, dated 
the 2ith June 1914, as amended on 19th 
November 1914, 

Bakhsbi Tek Chand, for the Appellants, 

Mr. Sundar Das, for the Respondent. 


INDIAN CASES. 


1?13 


Vol, iil] 

HAS KISBAN SINGH V. UHOBE BANE, LD. 

ORDER. — Tbe plaintiff in this case is 
the Lahore Bank, Limited, of Amritsar, and 
it sues to recover a snm of Rs. 17,638 as 
principal and interest dne on a promissory 
note exeonted on the 3rd May 1911 by 
defendants Nos. 1 and 2, as **agent8 and 
managers” of a joint Hindu family which in* 
eludes themselves and defendants Nos. 3, 4, 5, 
and 6, tbe sons of defendant No. 1, who 
were, at the time of the institution of 
the suit, minors under the guardianship of 
their mother Musammcit Dhan Devi. The 
plaintiff Bank in its plaint further alleged 
that on the day when the promissory note 
was executed, defendants Nos. 1 and 2 mort* 
gaged a tbree*atoried bouse at Amritsar by 
way of an equitable mortgage to the Bank 
and handed over the title-deeds of the 
house. Tbe relief claimed was a decree of 
Rs. 17,638 on account of principal and 
interest on tbe security of the mortgaged 
house referred to in the plaint together 
with costs against defendants and in the 
event of tbe house being insufficient 
in value to satisfy tbe claim, it was 
prayed that (he decree might be realised 
from defendants’ other property as well 
as against their persons. It was farther 
prayed that interest from the institution of 
the suit to the satisfaction of the decree 
might be awarded at tbe agreed rate. 
Defendants Nos, 1 and 2 admitted the execu* 
tion of tbe promissory note and tbe deposit of 
the title-deeds by way of security, but pleaded 
that they had received no consideration in 
respect of the promissory note and that tbe 
deposit of title deeds did not create an 
equitable or legal mortgage of property in 
favour of the Bank. The minor defendants 
pleaded that tbe defendants were not mem- 
bers of a joint Hindu family, that defendants 
Nos. 1 and 2 had not executed tbe promissory 
note in tbe capacity of agents or managers 
of the family, that there was no necessity 
for tbe loan, and that the money was not 
borrowed or spent for the benetit of the 
family. Tbe Subordinate Judge framed the 
following issues : — 

(1) Is the plaint signed and Hied by 
a proper person on behalf of the plaintiff 
Bank? 

(2) Are defendants Nos. 1 and 2 and defend- 
ants Nos. 3 and 6 not members of a joint 
Hindu family? 


(3) Did defendants Nos. 1 and 2 execute 
the promissory note without receiving foil con- 
sideration P 

(4) Is plaintiff entitled to recover tbe 
money due on the promissory note from tbe 
house, the title deeds as to which and its 
plan were deposited with tbe plaintiff p 

(5) Is plaintiff entitled to realise com- 
pound interest P 

As pointed out by the Subordinate Judge 
in his judgment, defendants were given 
numerous opportunities of producing evi- 
dence in support of their allegations but 
these opportunities were not taken advantage 
of and in tbe result three witnesses, two 
for the defeudants and ooe for the plaintiff, 
were very briefly examined. Their evidence, 
such as it is, will be found at pages 28 and 
29 of the printed book. On the 24th June 
1914 tbe Subordinate Judge delivered judg- 
ment in favour of the plaintiff Bank whose 


claim was decreed in full with costs. The 
original decree did not, however, specify 
that tbe decretal amount could be recovered 
from tbe house which had been mortga^’ed 
to the plaintiff and consequently an applica- 
tion for amendment of decree was made on 
the 30tb July 1914. This applioation was 
granted and tbe decree duly amended on 
the 19th November 1914. On the 19th 
Februaiy 1915 Bawa Haikisben Singh, 
defendant No. 3, who had attained his majority 
after the decision of the case in the lower 
Court, tiled an appeal to this Court and 
hia memorandum included all the defendants 
as CO. appellants, though it appears that he 
possessed no power*of attorney from defend- 
ants Nos. 1 and 2 and does not appear to have 
been made a next friend of his minor brothers 
by any order of Court. 

At the hearing before ua Mr. Sundar 
Das on behalf of tbe respondent took a 
preliminary objection that the appeal was 
barred by limitation, inasmuch as it was 
not Sled till February 1915, whereas the 
date of the criginal decree was 24 tb June 
1914. The learned Counsel ooncoded that 
tbe appeal would bo in time so far as it 
purported to be merely an appeal from the 
amended decree of -.%'oveiTibof 
urged that (es'-opf, i-euards too amended 
portion of thu i.lif orii’inal decree 

of June bo attaokod by 

an appef^l nle ' cnorn than 90 day., after 


its 


du‘ 




v-j uay., alter 

.ect this objecliun as 
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it appeared to ns notenable to ooDtend that 
the defendants were bound to appeal from 
the deoree of June 1914 at a time when 
the plaintiff bad, within the period of 90 
days allowed for an appeal, already applied 
for amendment. In any event we were 
prepared to grant an extension of time 
under the provisions of section 5 of the 
Limitation Aot 

On behalf of the appellant Harkiehen 
Singh and the latter^s minor brothers Mr. Tek 
Chand informed ns that the sole ground on 
whioh he proposed to attaok the deoree of the 
lower Court was that the burden of proof 
that the money borrowed by defendants Nos. 
1 and 2 was taken for a neoessary or family 
purpose lay upon the plaintiff Bank and 
that this burden had not been disoharged, 
the result being that no deoree oould be 
passed either against defendants Nos. 3 to 6 
personally or against any part of the house 
in whioh they weie oo sharers. In support 
of the latter oontention the learned Pleader 
referred ns to Piare Lalv, Ram Ohand (i) 
and the reoent ruling of their Lordships 
of the Privy Council reported as Sahu Ram 
Chandra v. Bhttp Singh (2). 

It appears that the plaintiff Bank in its 
plaint alleged that the money had been 
borrowed by defendants Nos. 1 and 2 as 
agents or managers of a joint Hindu 
family, ’’ but it was not speoilioally stated 
or claimed that the money had been taken 
for suoh neoessary or family purposes as 
would bind the other members of the joint 
Hindu family. On the other band, the minor 
defendants through their guardian distinotly 
pleaded that they were not bound by the 
debt inasmnoh as it had been oontraoted by 
defendants Nos. 1 and 2, if at all, for their 
own personal purposes and not for any family 
necessity. This point should undoubtedly 
have been put iu issue, but unfortunately 
it appears to have been entirely overlooked. 
Mr. Tek Chand oonoedee for the purposes 
of this appeal that the family is a joint 
Hindu family, and his sole point is that 
plaintiff must fail beoause it has not proved 
that the debt was not one binding upon 

(1) 11 Ind, Cae. 443; 112 P. W. R. 1911; 21 P. R. 
1912. 

(2) 39 lud. Ca8. 280; 39 A. 437; 21 C. W. N. 698; 
1 P. L. W. 667; 15 A. L. J. 437; 19 Bom. L. R. 498; 
26 C. L. J. 1; 33 M. L. J. 14; (1917) M. W. N, 4H9; 
22 M. L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. C ). 


defendants Nos. 3 to 6. The oase was badly 
oondnoted in the lower Court u.nd we think 
it would be unjust to the plaintiff to deoide 
the point against it without allowing an 
opportunity of proving, if it can, that the 
debt was oontraoted for a neoessary purpose 
or that the money was used for the benefit 
of the family. Under Order XLI, rule 25, 
we aooordingly remand the following issue' 
to the Sabordinate Judge for trial and direct 
him to take the additional evidenoe required 
and thereafter to return the evidenoe to 
this Court together with bis finding thereon 
and the reasons therefor: 

Was the promissory note Exhibit P*4 
executed by defendants Nos. I and 2 as agents 
or managers of the joint Hindu family and 
was the sum of Ri. 15,000 borrowed by 
them from the plaintiff Bank for necessary 
or family purposes or was it used lor the 
benefit of the family ?’* 

The onus of proof will be on the plaintiff, 
but both parties should be called upon to 
produce all the evidenoe available upon the 
point. A return shonld be made to this order 
within three months and objeotions must be 
filed within 15 days of the reoeipt of notios 
from this Court to the effeot that the return 
has been made. 

Oase remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1558 op 1917, 
September 27, 1918. 

Present: — Justice Sir William Ayling, Kt., 
and Mr. Juatioe Krishnac. 

KOTTARATHIL PUTHIYAPURATIL 

POKKER— Defendant No. 1 — ippsLLANr 

versus 

BALATHIL PARRUM CHANDRAN- 
KANDI KCNHAMAD and others — 
Plaintiffs and Defendant No. 2— 

Rbspcnobnts. 

Procedure Code (Act V oj 1908), 0. XXI, r. 63, 
App.D, Form 13 — Transfer of Property Act (IKo/ 1882), 

63— by attaching creditor to set aside fraudu^ 
lent alienation 6y judgtnent'debtor—Suit brought in 
individual capacity, whether liable to dishiissal—Repre’ 
scntative suit, ichether necessary— ‘Amendment of 
plaint. 

A suit by an attaoliing decroo.lioldor to set aside 
un alienation by the jadgment-debtor as iafriBging 
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seotioD 53 of the Transfer of Property Act is not 
liable to be dismissed merely on the ground that 
it is not a representative suit on behalf of the 
general body of creditors. [p.716, col. 1; p. 718, col 1.] 

Falaniaiidi Chetty v. Appavu Chettiarf 34 Ind. Gas. 
778; 30 M. L. J. 665; 19 &1. L. T. 390, Ishvar Timappa 
Regde v. Devar Venkappa Shanbog, 27 B. 146; 5 Bom. 
L. B. 19, SubraTnuma Ayyar v. Muthia Chettiar, 43 
Ind. Ces. 651; 41 M. 612; 6 L. VV. 760; 33 M. T.. J. 705 
(P. B.), Burjorji Dorahji Patel v. Dhunbai, 16 B.l; 8 
Tnd. Deo. (n. s.) 479 and Chatterput Singh v. Maharaj 
Bahadur, 32 0. 198; 2 A. L. J. 190; 9 0. W. N. 225 
(P. O J, explained and distinguished. 

Haicim Lai v. Mooshahar Saku, 34 G. 999; ^ 1 C. W. 
K. 8^6; 6 C. L. J. 410, not approved. 

Mouatt, In re; Kingston Cotton Milt Co, v. j^ioaa^t, 
(1899) 1 Ch. 831; 68 L. J. Ch. 390; 80 L. T. 406; 4? W. 
B. 606, Cornish v. Clark, (1872) 14 Eq. 184; 42 L. J. 
Ch. 14; 26 L.T. 491; 20 W. E. 897, Ideal Bedding Co. v. 
Holland, (1907 ) 2 Ch. 167; 76 L. J. Ch. 411; 96 L. T. 
774; 14 Manson 113; 23 T. L B. 467, lieese River 
Silver Mining Co. v. Atwell, 11869) 7 Bq. 347; 20 h, T, 
163; 17 V7. B 601 and 3fad(ic'ver, Jure; 'Ihree To-wns 
Banking Co. v. Maddever, (1884) 27 Ch. D. 523; 53 L. 
J. Ch. 998; 52 L. T. 35; 33 W. B. 28S, distinguished. 

Ob*^r. — Even an ordinary creditor suing to sot 
aside an alienation under section 53 of the Transfer 
of Property Act is under no obligation to sue in a 
representative character, [p. 716, col. 3; p. 719, 
cols. 1 & 2.] 

Per Ayling, J.— .There are no restrictions as to the 
nature of the suit to be brought by the attaching 
creditor under Order XXI, rule 63, Civil Procedure 
Code. That the plaint only asks in terms for a 
declaration that the property is liable to sale in 
execution of the decree is immaterial, [p. 716, col, 1.] 

Per ffrishaan, J.— There is no rule either in the 
English or in the Indian law justifying the dismissal 
of a suit under section 63 of the Transfer of Pro* 
perty Act because it is not brought in a represen- 
tative capacity. To avoid the difficulty of a 
multiplicity of suits, the Trial Court may, of its own 
motion, and should, if moved by the transfereo.dofeud- 
ant, direct that a suit by a single creditor under 
the section should be amended so as to make it a 
suit on behalf of all the creditors. The Court should 
also take care, when passing a decree setting aside 
a transfer even in a single creditor’s suit, to adopt 
Form No, 13 in App. D, Civil Proccdur<-' Code. [p. 718, 
col. 1 ] 

Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
TelHoberry, in Appeal Suit 715 of 

1916, preferred against the deoree of the 
Court of the Distriot Muneif, Kbutbu« 
paramba, in Original Suit No. 713 of 19l4. 

Mr, K. Bamanatha Shenai, for the Appel- 
lant. 

Messrs. C, Madhavan Nair and B. Packer, 
for the Respondents. 

This eeoond appeal coming on for bear- 
ing on the 19th and 20th of September 1918, 
and having stood over for consideration till 
this day, the Court delivered the following 


JUDGMENT, 

Aylinq, j. — In this ease the lower Appel- 
late Coart seems to me to have erred in 
supposing that unless the oontested sale 
deed. Exhibit V, is merely a sham transae- 
tion, the present suit is not maintainable. 
The ruling qaoted [ Palaniandi Ohetty v. Appnvu 
Ghettiar (1)], if examined, does not support 
such a vie V ; nor does the later Eall Beneh 
ruling [_8ubram,ania Ayyar v. Muihia OhetUar 
('■4)3 which oonsidered the same question, 
and to which 1 was a party. 

What was decided in these oases was 
this ; that, where the validity of an aliena- 
tion is impugned on the ground that it 
offends against section 53, Transfer of Pro- 
perty Act, that alienation must be upheld 
until it is set aside in proceedings properly 
instituted for the purpose. The exact nature 
of the proceedings which should be institut- 
ed was not determined. In Palaniandi Ohetty 
V, Appaiu Ghettiar (1) Coutts Trotter, J., 
expressed the opinion that a creditor suing 
to set aside an alienation on this ground 
must do so on behalf of all creditors, unless 
(as in the case before us) be was a judg- 
ment creditor who had taken attachment 
in execution of his deoree. This view was 
dissented from by the other learned Judge 
Seshagiri Aiyar, J., and the Pull Bench 
expressly left the point undecided. No other 
light is thrown on the nature of the pro- 
ceedings by either judgment. 


What we have, therefore, to consider is 
whether the present suit should be treated 
as one properly instituted for the purpose 
of setting aside the assignment deed 
Exhibit V. 


It was brought by plaintiff under Order 
NXI, rule 63, Civil Procedure Code, first 
defendant had preferred a claim to the 
property attached by plaintiff, baoed on Exhi- 
bit V, which had been allowed under Order 
rule 60. Plaintiff, therefore, brought 
this suit, as he was bound to do by Order 
XXI, rule 63, to establish tho right which 
he claimed of bringing tho property to sale 
as that of his iudgme'jt-dobtors. 

Whether it w ip ;ho judgment debtor’s 
property or not doponda f:uto!y on whether 


(1) 34 I-; 1. 

390. 

{'4) 1 ? r.'.u, -r,!. 

M. L. J. 7‘-‘ > 1 > . L’ >. 
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M. r. 



-M b. r. 
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Exhibit V be apheld or set aside. The 
suit directly raises, and aoinally tarns npon, 
the validity of the assignment by Exhibit 
V, and, in my opinion, it mast be regarded 
as one properly instituted to set aside that 
transaotion. That the plaint only asks in 
terms for a declaration that the property is 
liable to sale in execution of the decree 
is immaterial. The form the suit has taken 
is determined by the peculiar position held by 
plaintiff. The la cv declares that an attaching 
decree-holder against whom the claim of 
a third party is allowed must sue within 
a year of the date of the order to establish 
his right ; failing which the Utter is ex- 
tinguished. It puts him in especially un- 
favourable position as regards limitation as 
compared with an ordinary creditor ; but, 
on tbe other hand, in prescribing the exact 
nature of his remedy it frees him from any 
other restrictions as to the nature of the 
suit to be brought which the latter may 
labour under. It seems to me impossible to 
bold that, as appellant’s Counsel contends, 
be is bound to bring two suits, one in his 
individual capacity under Order XXI, rule 
63, to save himself from limitation, and 
another as a representative of the whole 
body of creditors impugning tbe validity of 
the alienation. 

Quite apart from the provisions of Order 
XXI, rule 63, tbe exceptional position 
of a judgment-oreditor is generally recog- 
nized even in English Law: vide 15 Halshory 
89. In Palamandi Chetty v. Appavu C^tettiar 
(1) Coutts Trotter, J, points out the dis- 
tinotionj and although it was ignored by 
the learned Judges in Hakim Lai v. 
MooshahGr Saku (3), this may have been 
because the point was not raised and the 
decision of the case proceeded on altoge- 
ther different grounds. Our attention has 
been drawn to no case in which a suit 
by an attaching judgment-creditor was 
dismissed simply because it was not brought 
in a representative capacity. 

Whether an ordinary creditor who seeks 
to set aside an alienation as infringing 
section 53, Transfer of Property Act, must 
sue in a representative capacity we are 
not called upon to say. I must not be 
understood to hold that he is under any 
such obligation. 

(3) 34 C. 999; H C. W. K. S89i 0 C. L. J. 410. 


The present suit is, in my opinion, cer- 
tainly not liable to dismissal on account 
of any defect of form; and on tbe obn- 
current findings of fact arrived at by 
both tbe lower Courts, plaintiff is entitled 
to a decree. I can see no ground for 
quest ioning these findings or for holding 
that defendants should have been allowed 
further opportunity of adducing evidence. 

I would, therefore, dismiss the second 
appeal with costs. 

Kru’HNAN, j . — i agree with my learned 
brother that this second appeal fails. 
But as the point raised by the appellant’s 
Advocate Mr Shenai, as to the necessity 
of bringing a representative suit under 
section 53 of the Transfer of Property 
Act, is an important one and has beeh 
argued at some length bsfore us, I shall 
add a few words. 

Both the lower Courts found on the 
evidence in tbe case that Exhibit V, the 
sale deed in favour of the appellant, was 
intended to defeat the vendor’s creditors 
of which plaintiff was one and that tbe 
appellant was not a transferee in good 
faith. The Subordinate Judge went fur- 
ther and found that tbe sale was a 
sham or colorable transaotion which was 
void and did uot require to be avoided. This 
last finding has been attacked before ns and it 
is difficult to support it no the facts of 
the case. But, in my view, it is an uo- 
necessary finding and may be ignored, as 
the sale deed was properly treated as 
unenforceable against tbe plaintiff on the 
other two findings. 

It wag, however, argued by Mr. Shensi that 
a creditor was not entitled to avoid a 
transfer under section 53 of Transfer of 
Property Act unless he bad brought a 
representative suit on behalf of all the 
creditors and got a decree setting aside 
the deed. He contended that as this was 
not such a suit, we must ignore the 
findings as to tbe fraudulent character of 
Exhibit V and treat it as in force and 
dismiss the plaintiff’s suit. The result of 
his contention, if adopted, will be that we 
should be driven to uphold a sale-deed 
which has been proved to be frandulent 
and voidable at plaintiff’s option, and 
enforce it against him simply because 
he has not brought what is called a 
representative suit. Such a result seeuifl 


Vol. lil] INDIAN OASES. 717 

KOTTAIUTHIL PDTBTAPOEATIL POKKKB V. BALATHIL PARKOM CHANOBANffANDl. 


somewhat startling, bat Mr. Shenai oon- 
tended that his proposition was sapported 
by decided oasss both in this ooantry 
and in England; we must, therefore, examine 
the authorities relied on. It is oonoeded 
that there is no statutory rule on the 
point, 

Mr. Shenai relied in the first instance 
on the English rule regarding oases under the 
Statute of Elizabeth, 13 Elizabeth, Chapter 5; 
the provisions of that Statute are practioally 
the same as that of section 53 of the 
Transfer of Property Aot on this point. 
The English rule, as stated in Halsbury’s 
IjawB of England, Volume XV, page 89, is as 
follows **In an aotion to set aside an 
alienation under the Statute a creditor 
should sue on behalf of himself and all 
other the creditors of the grantor, except where 
be has recovered judgment for his debt, 
in which case he can obtain an order 
declaring the alienation as void against 
him and containing consequential directions 
for the satisfaction of his debt alone, without 
mention of any other creditors or their 

debts 

As pointed out by Coutts Trotter, J., in 
J^alaniandi Ohetty v, Apfiavu Ghettiar O), 
the Equity Courts used to insist that after 
getting a judgment in his favour the 
creditor should sue out a writ of i'l/ti or 
elegit before seeking their help to set aside 
a deed of transfer in equitable execution 
of his decree. If we adopt the rule in 
the restricted manner with the execution 
as above stated, the present suit will be 
a validly constituted one as it is by a judg- 
ment creditor who has attached immoveable 
property, which corresponds in a general 
way to suing out the writ of elegit. Apart 
from that, it has not been shown that the 
rule itself was ever used for the purpose 
of dismissing a suit by a single creditor. 
No authority has been cited where such a 
procedure was followed in England. The 
oases cited in support of the rule, viz.^ Bott 
V. Smith ( 4 ), Mouatt, In re; Kingston Cotton 
Mill Co, V. Mouatt (5), Cornish v. Clark (6), 


Ideal Bedding Co. v. Holland (7) and Beese 
Biver Silver Mining Oq» v. Atxoell (8), when 
examined, show either that the snit was 
brought by the plaintiff himself on behalf 
of all the creditors or, as happened in the 
last case cited, the suit was allowed to 
be amended for the purpose in the trial 
Court, On the contrary in the 
case of Maddever, In re; Three' Towne 
Banking Co. v. Maddever (9), though the 
suit was by a single creditor, no objection 
was apparently taken as to its form but 
the decree gave, as a matter of form, a 
declaration that the conveyance in questioq 
was void against the plaintiff and all 
other, if any, creditors of the debtor. It 
seems to me, therefore, that even in oases 
of ordinary creditors where the rule applied 
and not the exception, suits were not 
dismissed for not being brought on behalf 
of all the creditors, but were allowed to 
be amended in the trial Court or where 
the transfer was to be set aside, a decree was 
passed setting it aside on behalf of all the 
creditors. 

As the provisions in the Statnteof Eliza* 
bath and section 53 of the Transfer of 
Property Aot are practically the same, we 
may well adopt the Eogliah rule as a whole, 
but without giving any further scope to 
it either by allowing objections to the form 
of the suit being taken in appeal for 
the first time or by dismissing the suit 
because it is not in a representative 
character. As pointed out by Coutts Trotter, 
J., in the case in Palaniandi Ohetty v. Appavu 
Ghettiar (l) already cited, the rule has 
already been, to some extent, adopted in 
India. 

Thera are indications in the Indian law 
to show that a creditor may bring a suit 
under section 53 of the Transfer of Pro- 
perty Aot in his individual character without 
joining the other creditors or suing 
on their behalf. The wording of sec- 
tion 53 itself gives to each individual 
creditor who has been defeated or 
delayed a riglit to treat as voidable at his 
option a transfer that falls within it. He 
has not got to exercise hia option in 


(4) (1868)o2 E. tt.ftoT; 21 Boav. oil; lU R.'R. 187. 
(6) (J8flfl) I Ch. 831; 6S L. J.Ch. 390; 80 L. T. 400; 

47 W. R. 506. 

(6) (1872) 14 Eq. 184; 43 L. J. Ch. 14; 20 L. T. 491; 
go w. R. 897, 


(7) ( -J '.. 1 . l.yt; 70 L. .1. Ch.4-tl;90 L. 

774; 14 I 13; 23 T. L. R. 407. 

(S) ( 1804 ) 7 }Jc,. 347; 20 L. T. IV, i; 17 W. H. OOl 
(!)) (J.SM; 27 Cii. IJ. 523; 53 L. J, Ch. 9JBj 52 L. 
3.5; .33 Vi. R. 280, 
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•onjanofcioD with bis oo^oreditors. He thus 
gets a cause of action for himself and 
there is nothing in the Code of Civil Pro* 
oedure to prevent him from seeking relief by 
himself. 

Again, it would seem from the wording 
of the form of the decree under the Civil 
Procedure Code in a suit to set aside a 
transfer in fraud of creditors, see Form No. 
13, First Schedule of Appendix D, a suit to 
which all the creditors are not parties 
either personally or otherwise is oontemplat* 
ed; for the form of the decree in Re Maddever'a 
case (9) above cited is adopted. The 
use of the words “if any” shows that 
all the creditors are not before the Court. 

I am, therefore, of opinion that there is 
no rule either in the F«nglieh or in the 
Indian law .jastifviDg the dismissal of a 
suit brought under section 53, Transfer 
of Property Act, because it is not brought 
in a representative capacity. To avoid the 
difficulty of multiplicity of suits pointed 
out by Coutts Trotter, J., in Palaniandi 
Ohetty V. Appavu Ghettiar (1), I think 
the trial Court may, of its own motion, 
and should, if moved by the transferee- 
defendant, direct that a suit by a single 
creditor under section 53, Transfer of Pro- 
perty Act, should be amended so as to 
make it a suit on behalf of all the creditors, as 
was directed to he done in Ishvar Timappa 
Eegde-w. Devar Venkappa Shanbog (10). The 
Cooit should also take care, when passing 
a decree setting aside a transfer evenin a 
single creditor’s suit, to adopt the Form 
No. )3 in Appendix D above referred to. 
Bat if a suit had been proceeded with, 
without any objection being taken to its 
form on the ground of its not being on 
behalf of all the creditors and a decree 
had been passed setting aside a transfer 
as fraudulent, it seems tn me that there 
is no justiBcation for allowing such an 
objection to be raised for the Brat time in 
appeal or for ignoring the Bndings arrived 
at by the lower Court and dismissing the anit 
as not being of a representative character. 
Such a oouree will make the Court really 
an instrument for the support of a proved 
fraud. 


(10) 27 B. 146; 6 Bom. h. H. 19. 


I shall now refer to the Indian oasee 
relied on by Mr. Shenai, To start with, 
he relid on the Madras oases reported as 
Palaniandi CheUy v. Appavu Ghettiar (1) and 
in Subramania Ayya^ v. Muthia Ghettiar 
The latter case is a Full Bench decision. 
The point decided in both these oases was 
that a defendant to an action cannot plead 
in defence bis right to avoid a transfer 
under section 53 of the Transfer of Pro- 
perty Act; and that if he wishes to exercise 
bis option under that section, he can do so 
only as a plaintiff and not as a defendant. 
If this question were res integra, I should 
Bnd some difficulty in adopting this view. 
But it is not necessary to discuss it as 
the question before us now is quite different. 
The creditor here is not seeking to set up 
his right as a plea in defence but be has 
come to Court as a plaintiff and the 
question raised is, whether be should do so 
in a representative suit only. On that 
question I consider that neither case is 
an authority. In the judgment in t^e 
Full Bench case, this question has been 
expressly excluded from consideration. No 
doubt, there is an observation in it that 
the sale should be set aside “iu proceed- 
ings properly instituted for the purpose.” 
There is, however, no indioatioa in the 
judgment what these proceedings are and 
as my learned brother who made the 
observation considers that the preseht 
suit is such a proceeding, it cannot be 
relied on as an authority against the respond- 
ent. 

If PalanianJi Ohetty^s cass (1) is 
examined, it will be found that Sesha- 
giri Aiyar, J., deBnitely ruled that 
no representative suit was necessary. The 
view of Coutts Trotter, J.. on the point 
is not quite clear; but it seems to be that 
a representative suit is necessary except 
in the case of attaching decree holders. The 
difficulty in uuderstanding his view arises 
from the fact that he apparently overlooked 
that the case bafore him was that of a 
decree holder who had not only attached 
property but bad obtained an order in his 
favour in the claim petition. Prom his 
judgment it would appear that ho would 
have supported the decree in the case if 
be bad not treated it as one of a mere 
decree holder. However that may be, if the 
learned Judge is to be taken as holding tbat% 
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areditor’s enit should be dismisBed ia seoond 
appeal if it is not brought in a representative 
oapaoity, with * all reapeot, I am unable to 
follow him. I am inolined to agree with the 
view of Seshagiri Aiyar, J., on this point, 
though I am doubtful about his view as to 
the applicability of section II, Explanation VI 
of the Civil Procedure Code; for in a case 
whieh ends in favour of the transferees it 
may be diffioult to hold that the creditors 
who were no parties to the suit are also 
barred from disputing the validity of the 
transfer. 

The other oases relied on by Mr. Sbenai are 
Burjotji Dorabft Patel v. D/iunbai (ll), Ishvar 
Ttmappa Hegde v. Devar Venkappa Shanbog 
(10), Hakim, Lai v. Mooshahar 8ahu (3) and 
Ohatlerput Singh v. Maharaj Bahadur (12). 
Tbe last one is a Privy Connoil ruling and the 
observation relied on is on page 217, **8aob an 
issue could be raised and such a decree could 
be made only in a suit properly constituted 
for that purpose and this suit was not so 
constituted either as to parties or other> 
wise.” There is nothing to show that 

their Lordships meant by a properly con- 
stituted suit a representative suit; they do 
not say so. Tbe facts of the case show 
that proper allegations had not been made 
and proper parties, viz, tbe transferors, 
bad not been joined to enable tbe Court 
to set aside Cbutterput*s private purchase 
as fraudulent. Tbe observation referred to 
is apparently connected with these oir* 

cumetances. I am, therefore, not able to 
treat it as an authority on the point before 
us. 

Tbe observations in tbe next Calcutta 
case on page 1106* is no doubt in point 
in appellant’s favour; but as tbe decision 
in tbe case was that the conveyance was a 
valid one and not liable to be set aside 

under section 58 of the Transfer of 

Property Act, they are in tbe nature of 
obiter dicta. It was also pointed out to os 
that the learned Judges bad not noticed 
tbe exception reoognixsd in the English 
Law to the general rule in favour of 
tie attaching decree-holder, though tbe 
case before them was one of such a 

decree-holder. With every respect I am 

(11) 16 B. 1;8 Ind. Dec. (N. s.) 47i). 

(12) 32C. 19S; 2 A. L. J. i90j 9 C. W. N. 225 

(P. C.). 

•Page of 34 0.— 


unable to follow their view that a suit 
under section 58 of the Transfer of Property 
Act is liable to be dismissed if not brought 
in a representative oapaoity. They have 
also not expressed a definite opinion whether 
the objection should be allowed to be raised 
for the first time in appeal, tbongb they 
were apparently inclined fo hold that it 
shonld not. As I have already stated, I am 
also of the same opinion that it should not be 
allowed. 

I have already referred to the case in 

Ishvar Timappa Hegde v. Devar Venkappa 
Shanbog (10) and I am in agreement with the 
learned Judges there thatsnitable amendments 
may be directed by the trial Court to 
make a suit bronght by a single creditor 
under section 53 of the Transfer of 
Property Act a representative suit. The 
actual decision in that case was that a 
creditor who has not obtained a decree 
in his favour is nevertheless entitled to sne 
under that section. In the case in Barjorji 
Dorabii Patel v. Dhunbai (U) the suit was 
not dismissed on the ground of its not 
being a representative suit, though no doubt 
the learned Judge was of opinion that 
the suit was liable to be dismissed on 
that ground. This opinion, however, was 
really only an obiter dictum, for it was 
found by him that plaintiffs were claiming 
under the transferor himself and could 
not, therefore, impeach his transfer. It was 
not a case of creditors at all and was not 
under section 53 of the Transfer of Pro- 
perty Act as the Act, did not then apply 
to Bombay. As already pointed out, the 
English authorities tbe learned Judge follows 
do not show that the suit should be dis- 
missed if not brought in a representative 
character, I do not, therefore, consider 
that this case which, it will be noted, 
is the decision of a single Judge is an 
authority against the view I am taking and 
which I should follow. 

1 have thus, for the reasons above 
stated, come to the conclusion that even 
looking upon plaintiff as no more than an 
ordinary creditor of tho vendor, the ap- 
pellant’a contention that we should now 
dismiss his suit should be overruled In 

my view tho Subordinate Judge was wrong 

in allowing tho point to be raised for tbe 
first time in appeal, 
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In this case, bov^evdr, the deoree of 
the lower Coart oan be supported on a 
iDDoh Darrower ground as well; for the 
plaintiS here is not merely a oreditor but ao 
attaohing deoree^holder who was the defeated 
party in a claim petition 61ed by the 
traDsferee'defendant under Order XXI, 
rule 60, Civil Prooedure Code. I have 
already pointed out that adopting the 
English rule he will have, as attaching deoree- 
holder, a personal right to sue by 
himself to avoid the transfer. Again as 

the defeated party in a claim petition he 
has a statutory right of suit given to 
him under rule 63 and that suit must 
necessarily be one brought by himself alone 
and is not a representative suit. Under 
that rule he can sue to establish the 

right which be claims to the property in 
dispute, and that right is that it oan bs 
attached and sold for his decree. The 
present suit is exactly that suit and it 
cannot, therefore, be defeated by any rule 
of practice which has no statutory basis. 
As it is necessary to Gnd whether Exhibit 
Y is valid against him to give him the 
relief claimed, the Court, I think, was bound 
to decide that question and he could not 
be referred to another suit for the purpose. 
Id fact the suggestion of the appellant’s 
Counsel that after bringing this suit plaintiff 
should have at once launched another 
suit of a representative character to set 
aside Exhibit V and get a stay of this 
suit pending that suit, if he wanted to 
save it from dismissal, doea not seem tome to 
be at all reasonable nor the course proposed 
necessary; it is perhaps even impraoti- 
oable; I do not see why plaintiff should be 
driven to bring two suits for the same pnr> 
pose. To hold that plaintiff cannot get 
the deed set aside except in a representative 
suit will be a practical denial of bis 
statutory right of suit, a suit which he 
has to bring, as pointed out by my 
learned brother, within one year at the 
risk of losing his right to attach his property 
if be does not do so. 

The only case cited to us which was a 
case of an attaching decree-holder defeated 
in a claim petition soing, is the one in 
Hakim Lai v. Mooshnhar Sahu (3) already 
referred to. But in that case the learned 
Judges did not consider his special and 
peculiar right to sue in bis own name 


under rule 63. I have already atati^ tfiit 
I am unable to follow their view as to 
the character of the suit to be hrbii^i 
under section 53. It is, therefore, do authority 
against the respondent. 

I agree with my learned brother that 
the appellant’s contention that the present 
suit should be dismissed because it ^s 
not a representative suit on behalf of all 
the creditors fails and that the lower 
Courts were right on their Bndibgs ip 
holding that Exhibit Y was not valid agsinrt 
the plaintiff aui in giving relief oh Jtbat 
footing. 

I agree the seo^ud appeal tshould be dis- 
missed with costs. 

Appeal dtmnissed, 

M. C. P. 


PUNJAB CHIEF COURT. 

Miscellaneous First Civil Appeal No. 569 

OF 1918. 

October 18, 1918. 

Present : — Mr, Justice LeRossignol, 

DEYI DIAL AND others — Appellakts 

versus 

SUNDAR DAS and others — Respondents. 

provincial Insolvency Act (III o/ 1907), ««. 36, S7— 
Alienation 6y insolvent, annulment of— Alienee, tohetfier 
can prove just antecedent debts. 

Where an alienation effected by an insolvent 
is annulled onder sections 36 and 37 of tbe Pro- 
vincial Insolvency Act by the Insolvency Court, 
the alienee may prove as an unsecured creditor 
just antecedent debts which existed before the 
fraudulent transfer but were included in the con- 
sideration therefor, [p. 72), col. 1.] 

Miscellaneous Grst appeal from the order 
of the District Judge, Shahpur at Sargodba, 
dated the 5th November 1917. 

Mr. Ham 0/iand, for the Appellants. 

The Hon’ble Pandit Abeo Naratn^ for the 
Respondents. 

JUDGMENT, — Certain alienations effected 
by insolveote were annulled under section^ 
36 and 37 of the Provincial Insolvency Act 
by the Insolvency Court and that Court’s 
order was confirmed on appeal by this Court 
and the question now for decision is, whether 
the alienees, the trans-fors in whose favour 
have been annullod may prove as unsecured 
creditors, their claims represented by the 
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ooDsiderb ion for the aonalled transfers* The 
Distriot Jadgro has ruled that it is open to 
the transferees to prove genuine debts and 
there are orose appeals against that ending. 

The creditors of the insolvent 6rni contend 
that the original debts due by the insolvents 
to the transferees were merged in the 
transfers, and that as the transfers were in 
fraud of the general body of creditors, they 
are null; further that in virtue of section 
23 of the Contract Act, the consideration for 
them cannot form the basis of any claim. 

The transferees* grounds of appeal are 
not intelligible, but Mr. Sheo Narain explain 
ed that the appeal refers to two item<a, one 
of Rs. 1,7C0 and the other of Bs. 703 (Trans- 
fers A I, 01 and C2), which the District 
Judge held must be treated as Bodtiou®, 
having been so ruled by hie predeoeisor. 
Mr. Sheo Naraio, however, dropped his 
appeal, when it was pointed out to him 
that these items did not purport to be 
geouine antecedent debts, but to have been 
paid at the tima wb«D the annulled aliena- 
tions were exeoated. Authority on the point 
involved in the creditors* appeal appears to 
be pomewhat meagre, but it was laid down 
in Myers, la re, Myers, Ex p trie (1) that 
a creditor cannot prove in bankruptcy for 
money paid by him to the insolvent in the 
course of carrying out a transaction devised 
in fraud of the general body of oreJi- 
kors. This decision is based probably upon the 
principle that no Court will grant relief, 
which reposes on a fraudulent transac- 
tion, but I can find no authority for the 
doctrine that just ant( cedent debts which 
existed before the fraudalent transfer but 
were iuoluded in the oonsideration therefor 
cannot be proved, and there appears to be 
no sound legal prohibition against their proof 
iu^bankruptcy. 

For these reasons the District Cour t appears 
to have laid do*n for itself a correct 
rule, VIZ , to accept proof of all genuine 
debts due by the insolvent to the transferees 
prior to the exeootion of the now annulled 
transfers and to reject proof of monies 
paid at the time in pirt consideration of 
those transfers. The appeal is dismissed 
with costs. 

Appeal dismissed. 
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NACJPCJB JCTDIOIAL COMMISSIONBR*S 

COURT. 

Second 0i7JL Appeal No. 172 of 1913. 

December 3, 1918. 

Present ; - Sir Henry Drake- Brookm^n, J. O. 

MULCHAND ANuOIHERS — PLA tNTlFFd 

Appell%mts 

versus 

BISNCT — Depbmd4nt — Rb^pondskt. 

C. P. Tenancy Act (XI of 1898), 8. 41— 

Occupancy holding, mle o/^ Mortgage, simultaneous, 
by vendee \n fa'-our of vendor for part of consideration 
—Notice to landlord in respect jf mortgage, absence of 
effect of— Landlord, remedy of— Vendee, position of— 
Lien, whether exists — Transfer of Property Act {IV of 
18S2), s. 65 (4) (b *. 

occupancy tenant, after giving 
the landlord the notice prescribed by section Al 
(i) of the C. P. Tenancy Act, sold on fnd 
November 1903 his holding to A. and two others for 
Rs. « ,500, out of which Rs. 850 were paid in cash and 
for the balance of Rs. 660 the purchasers executed 
the same day a mortgage-deed without possession 
m favour of the vendor with a condition of fore- 
closure in case the amount remained unpaid after 
three years. On the 21 st July 1917 B. obtained 
possession of the holding in e.xecutioB of a final 
foreclosure decree obtained on the foot of the 
mortgage The landlords brought the present suit 
to eject him on the ground that the notice pre- 
scribed by section 41 <2), C. P. Tenancy Act. 
was not given before the mortgage was effected. 

F or the defence it was pleaded, inter alia, that the 
sale and mortgage practically constituted one 
transactioD, so that no soparute notice was necessary: 

Held, (1) that the sale and the mortgage were 
separate transactions and that no notice having been 
given to the landlords in respect of the mortgage 
the defendant was liable to be ejected: [p. 722, colTp 1 

(2> that the statutory charge, which tbe defendant 
had under claoso (b) of section 65 (4) of the 
Transfer of Property Act, was excluded by the 
express mortgage which the defoiidaut not ouly took 
but foreclosed: [p. 723, col 1.] 

(3) that the landlords were not rostrioted bv 
section 41 (6) of tho 0. P. Tenancy Act to a remedy 
of pre-emption ouly. [p 723, col. 1,1 

Appeal against the decree of the Disfriot 

Judge, Chhindwara, in Civil Appeal No- 169 

of 1917, decided on the 22nd December 
1917. arising out of Civil Suit No. 41 of 
lyl7. in the Court of the Sab- Judge, 
Seoni, decided on the 2dth September 1917* 

Mr. M. Gupta, for the Appellants. 

Messrs. R. Vurar-a and K. E Qandhe, 
for the Respondent, 

JUDGMKN r — Ihis stond appeal arieea 

cut of a suit brouerht by the malgnzars 
of Sir.gai to recover possession of 

an absolute oucup-incy holding of which the 
defaiidaut was the- original tenant, 
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The trial Judge decreed the claim bat his 
decree was reversed by the lower Appellate 
Court. 

The history of the holding is as follows; — 
The defendant Bisnu, who is the respond- 
ent in this Court, after giving the land; 
lord the notice prescribed by section 4X 
(2) of the C. P. Tenancy Act, 1S98, 
sold the bolding, the rent of which was 

Rs. 20 2 0, to one Hiralal and two 
others for Rs. 1,500 on the 2nd November 
1903. The sale-deed was duly registered 
and sets out that the land itself was con- 
veyed and possession delivered to the buyers. 
The document, of which Exhibit D-1 is a 
oertiBed copy, contains a clause to the follow- 
ing effect regarding the payment of considera- 
tion:— 

**We have already received Rs. 50 in 
cash as earnest money. The purchasers 
have executed the mortgage deed in our 
favour and we have this day received 
Rs. 800 in cash. We have received the 
total amount of Rs. 1,600.” 

The mortgage deed executed the same 
day by the purchasers provides for payment 
of Rs. 650 as principal along with interest 
in three instalments, three of Rs. 200 
each and one of Rs. 50 and also for fore- 
closure should any balance remain unpaid. 
The document is explicitly described as a 
mortgage without possession. On the 2l8t 
July 1917 the defendant-respondent obtained 
possession of the holding in execution of 
a final decree for foreclosure obtained on 
foot of this mortgage. The landlords then 
sued to eject him on the ground that the 
notice prescribed by section 41 (2), 0. P» 
Tenancy Act, was not given before the mort- 
gage was effected. 

For the defence it was pleaded, tn^er 
alia, that the sale and mortgage of the 
2nd November 1903 practically constituted 
one transaction, so that no separate notice 
of the mortgage was necessary. This plea 
was overruled by the trial Judge on the 
ground that the notice actually given related 
solely to a sale by the original tenant. 
In the lower Appellate Court, the view 
taken was that the sale and mortgage 
together constituted a single transaction, 
the effect of which was that the defendant 
did not divest himself of all rights in hia 
holding. 


In this Court the contention on behalf 
of the landlords is that there was in express 
terms a complete sale so that the mortgage 
was effected by the purchasers in the 
capacity of tenants and is, therefore, voidable 
by the landlord in the absence of the 
notice prescribed by section 41 (2), C, ^ P. 
Tenancy Act. For the respondent the view 
taken by the lower Appellate Court ie said 
to be correct. 

In my opinion there is no room for 
holding that the sale and mortgage should 
be regarded as constituting a aingletransao- 
tion. The language of both documents is 
perfectly plain and admits of but one mean- 
ing in each case. No question of^ inter- 
pretation can really be said to arise: see 
Gujarmal Bamlal v. Sitaram Arjun (1). 
The theory that the defendant io fact retained 
so much of tLe absolute occupancy right as cor- 
responds to a security afforded by the mort- 
gage is incompatible with the express language 
of the sale which constitutes the pnrohasera 
owners, recites delivery of possession and 

acknowledges receipt of the consideration m 

full. The effect of the sale, therefore, was 
to make the purchasers tenants in the place 
of the defendant. The effect of the mort- 
gage was to leave the pnrobasers in the 
position of tenants while making over to 
the defendant a certain interest for the 
purpose of securing payment of a portion 
of the consideration. As pointed out in 
La^hmichand v. Qanpati (2), in the case of a 
mortgage the ownership of the estate 
remains with the mortgagor and the expres* 
flioD ‘equity of redemption’ is misleading m 
so far as it implies that the interest of the 
mortgagor is something leas than the interest 
of an owner. 

In the present case the only notice given 
was one of intention to sell by the original 
tenant. The law requires a notice of inten- 
tion to mortgage from the new tenants and 
this was never given. 

A point raised for the defendant-respondent 
for the first time in the lower Appellate 
Court is again pressed here, namely, that 
he has a statutory charge under clause (W 
of flection 55 (4), Transfer of Property Act, 
and cannot, therefore, be ejected untiljthe 
balance of the purchase-money is paid. Bln 

(n 3 N. L Q 19 at p. 24. 

(3) 14 C. P. L. a. 177 at p. 179. 
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this oODDeotion Suhrahmania Ayyar v. ^oovan 
(3^ ia relied upon. That ease, however, ia 
Dot in point, the partiea being the vendor 
and the vendee. Moreover, the existenoe of 
the statutory charge appears to be exoluded 
by the express mortgage which the defend* 
ant not only took but enforoed to the extent 
of foreolosure: see Ti^e66 v. Macpherson (4). In 
Abdulla Beary v. Manimalx Beary (5) it waa 
held that the statutory charge ia negatived 
even if a contract to the contrary arises by 
implication only. Again, it is not explained 
how the statutory charge can be held to 
revive after the vendor foreclosed his mort* 
gage and ao secured all that he waa entitled 
to under the two contracts taken together. 

It is also contended on behalf of the 
defendant-respondent that the landlord is 
restricted by section 4 1 (5) of the 0. 
P. Tenancy Act to a remedy of pre- 
emption. To accept this view would be to 
depart from an interpretation of that provi- 
sion which has long obtained in these pro- 
vinobs: see Than Sivgh v. Ohandu Lai {6}. It 
is certainly unfortunate for the respondent 
that he is in a worse position than if con- 
tenting himself with the statutory charge 
created by section 55, Transfer of Property 
Act, he had brought the holding to sale in 
enforcement of that charge. But he has in 
my view contravened an explicit provision 
of the law and must abide by the eonse- 
quences. He will not be altogether without 
remedy, for his vendees may yet be re- 
instated in the holding under section 41 (b) 
of the 0. P. Tenancy Act. 

The decree of the lower Appellate Court 
is set aside and that of the trial Judge is 
restored. The defendant will pay the plaint- 
iffs’ costs in all three Courts. 

Decree set aside. 


(3) 27 M. 28. 

(4j 31 C. 57 (P. C ); 30 I A. 2 Jfl; 8 0. \V. N. 41; 5 
Bom. L. R. 838; 13 M. L. J. 389; 8 Sar. P. C. J. 554. 
C6) 6 Ind. Cas.S?} 33 M. 446; 7 M. L. T.376. 

(6) 6 Ind. Cas. 819; 6 N. L. K. 69. 


PUNJAB CHIEF COURT. 

Miscellaneous Civil Appeal No. 212 of 1918. 

March 23, 1918. 

Present'. — Mr. Justice Shadi Lai. 

RALLA RAM — Appellant 

versus 

Tbe AMRITSAR MUTUAL RELIEF 
FUND, Limited — Respomdent, 

Companies Act {VII of 19i3 , s. 202^Liquidation 
proceedings — Court, whether can rectify mistake. 

A Judge couduoting liquidation proceedings Is 
not precluded from re-oalling a wrong order and 
rectifying a mistake. ■ 

Misceltaneous appeal from tbe order of tbe 
District Judge, in charge of Liquidation 
Work, Lahore, dated tbe 4th January 
1918, directing tbe examination of appel- 
lant under section 162 of the Indian 
Companies Act, 1882. 

Lala Moti Sagar, R. S., for the Appellant. 

Babu S, K. Mukerji, for the Respondent. 

JUDGMENT, — The District Judge has 
passed an order under section 162 of tbe 
Indian Companies Act, 1862, summoning the 
appellant to appear in Court and give 
information concerning certain transactions 
entered into by him as tbe voluntary 

Company. Mr. Moti 
impeach that order on 
one of the matters to 
by tbe District Judge 
disposed of by a pre- 
vious order passed by Bhai Umrao Singh, 
and that the District Judge is not com- 
petent to re open the same question. I 
am not prepared to accede to this con- 
tention. Apart from the reasons given 
by the learned Judge, which, in my 
opinion, are sound, I consider that a 
Judge conducting the liquidation is not 
precluded from recalling a wrong order 
and rectifying a mistake, vide Civil 
Appeal No. 2421 of 1916. The judgment 
in Mussoorie Bank, Limited v. Himalaya 
Bank, Limited (1) lays down the rule 
that section 169 of the Indian Companies 
Act was not intended to refer to a 
case in which a Judge upon the die- 
oovery of fresh matter considers it ex- 

to pass a fresh order or to 
an urdo’ passed by him. It ia 
observed tfiat this view of the 
is i « r.c.'iordaiioo with the 


liquidator of tbe 
Sagar seeks to 
the ground that 
be enquired into 
has already been 


pedient 
review 
to be 
matter 
oedure 
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in similar oiroamstanoes, vide In re National 
Asiurance and Iniedmer.t Associationf Ex 
parte Munday (2). 

For these reas^ ns 1 do not think there 
is any suffioient reason for my interference 
with the order cf the lower Court. I 
accordingly dismiss the appeal with costs. 

Appeal dUmissed. 

(2) (1862) 31 Bcav. 206; 54 E. B. 11)7; 135 R. E. 
406. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 121 of 1916. 
September 18, 1917. 

Insent '. — Mr. Justice Spencer and 
Mr, Justice Krithnan. 

KAMADH BIBi AMMAL — Defendant — 

Appellant 
r< rsvs 

KANDASAMl PILLAI— Plaintiff- 

Respondent. 

i4cr i /X o/ 1908', Sc^i /, Arls, 7R, 1?2 — 

Mor(iiu<je-hon(ly construction oj Stipxdation for pay- 
■ment of iiiferesi bij instalments and of principal on a 
specified date and for ijatjyncnt of whole amount due 
with compound interest on default when creditor 
ic'iuiies — failureof, to t'.icrctscojjfion — Prayer 
for compound interest in plaint—Cause of action, 
accrual of—^^inol^ represented by yuardian, decree 
ayatitsf, ii'kvther bindiny on minor, 

A mortgage-bond provided for payment of 
interest accruing duo once in every six months 
and foi payment of the principal amount on a 
Hpecided date, i'jz , Uth May 190U. The document 
proceeded; "In default, we shall pay, whenever you 
rc([uiie, the interest accruing due for the days 
overdue ut the aforesaid rate utid the principal 
uinouut. In caso of default in the payment of 
interest according to the due dates, you may 
recover, whenever you require and without reference 
to the due dale lixed for pa^'ment of tho said princi- 
pal amount, the aggregate principal and interest 
amount found duo on adding to tho principal the 
Interest due every six months together with tho 
interest due at tho aforesaid rate on such aggregate 
amovint." The mortgagee did not exercise his option 
of suing fur the entire amount on the first default, 
but brought his suit within 12 years of the date 
lixed for payment of tho principal asking for com- 
pound interest according to the stipulation in the 
bond: 

Held, (])thut tho mortgagee was not bound to 
exercise bis option of calling in the whole amount 
on the first default; i_p. 726, col. 1; p. 727, col. 1.] 

(2) that as the murtgageo did not exorcise his 
option as aforesaid, the suit was within time under 
Article 132 of Schedule I to tho Lioiitatioa Act; ^p. 
726, col. Ij p. 727, col. 2.] 


CASES, 



Narna v. Ammani Ainma, 36 Ind. Cas. 418; d9'SFi 
SSI; 4 L. w. 77; 20 M- L. T. 176; (I916j 2 M. W.N. 
126; 31 M. L. J 865, followed. 

Sitah Chand Kakarr. Ryder Malta, 24 C. 28*: 1 0. 
W. N. 229; 12 Ind. Deo. (N. b.) 864, not followed 
Qtrtndra Mohun Roy v. Sacha Das, 1 Ind Cas 49j 
36 0. 39^; 9 0. L. J. 226; 13 C. V7. N. 1004, .diatin. 
goished. 

(3) that the demand for compound interest at the 
time of instituting the suit did not constitute suoh 
an overt act as to have a retioapeotive effect on the 
accrual of the cause of action, the clause for the 
recovery of the principal being independent from the 
stipulation for compound interest, [p. 726, col. 1 
p. 727, col. 2.] 

Tho words ‘whenever you require' are not equiva*. 
lent to ‘forthwith* or ‘immediately.’ [p. 726, col- Ij 
p. 727, col. 2.] 

Perumal Ayyan v. Alagirisami Bhagavathar^ 20 M. 
24^; 7 M. L. J. 222; 7 Ind. Deo. (n s.) 174, nob 
followed. 

Karunnkaran Nair v. Krishna Menon, 12 Ind Cas. 
67; 36 M. 66; 10 M. L. T- 258, VythtUnga Nadan v. 
Narayanaeami Ayyar, 16 M. L. J, 364 and/Te/ia 
Karuppa Qouudan v. Kumarasami Qoundan 22 M. 2C| 
8 M L. J. 167; 8 Ind Deo. 'N. s ) 1.% followed. 

A minor is bound by a decree in a suit iu which 
ho is represented by a guardian ad litem, except 
where the latter acts fraudulently, or where his 
interests are adverse to that of the minor, [p. 726, 
col. 2.] 

Second appeal against tbe deoree of tte 
Oonrtofthe Sabotdinate Jndge, TiDoevelly, 
in Appeal Suit No. 455 of 1914, preferred 
against tbe deoree of tbe Dlstriot Mansif, 
Kovilpatti, in Origiosl Suit No. 290 of 1912. 
FACTS appear from the jadgment. 

Mr. 0. S. Venkatachariar, for the Appel- 
lant.— Tbe salt is barred. Tbe defendant 
baying made default in tbe payment of 
interest ou a epeoiBed date, the oanse of 
aolion aooraed on the default fortbeeuiiie 
amount then due. ferumal Ayyan y. Alagiri^ 
inmi Bhagavathar (1) and Sitab Ohand Nahat 

V. Ryder Malta (21. 

Tbe fact that plaintiff has olaimed oom- 
pound interest sbows that be has availed 
himself of tbe penal provision in tbe bond 
ard be should be deemed to have exercised 
bis option. 

No waiver oau be inferred from plaint- 
iff’s abstinence from filing tbe suit earlier or 
immediately on tbe occurrence of the default. 
Gtrtf.cira Mohuti Roy v. Bacha Das (3). 

Tbe exercise of the option by the plaint- 
iff has nothing to do with the oanse of 

(1) 20 M. 245; 7 M. L. J. 222; 7 Ind. Deo. (N. s.) 
174. 

(2) 24C. 281; I C. W. N. 229; 12 Ind. Deo. (n. s.) 
864. 

(3) 1 lud, Cas.' 49; 36 C. 394; 9 C. L. J. 226i 13 0. 

W. N. 1004. 
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frotioD^ vehioli dates from the time when the 
money beoame due. 

The Bait bond was exeoated for a dearee 
amontit in the previoas suit in wbioh the 
defendant who was then a minor was not 
represented by a proper gaardian. The 
decree is not binding on her. 

Mr. S. T, Srtnivasagopalachariar, for the 
Respondent. — The mortgagee, nnder the 
terms of the doonment. is not bound to 
sae immediately on the default. He may 
exercise his option to sae or not at his 
pleasnre. If he does not exercise bis 
option, the oanse of action acoraes only 
when the principal amonnt is payable. 

The words whenever yon require’ in the 
mortgage bond do not mean immediately. 
See the recent decisions of the Madras 
High Oonrfc in Earunakaran Nair v. Kriihna 
Menon (4) and Vytkilinga Nadan v. Narayana 
Sami Ayyan (5) and No. 27 of 1916, 

The prayer for oompoand interest in the 
sail cannot be traoed back to the default 
by defendant and oonstraed as an exercise 
of the option by plaintiff to fall back npon 
the penal terms in the bond. Tbe atipala* 
tion is quite independent of the exercise of 
the plaintiff’s option to sae. 

The deoree in tbe previoas sait in which 
the defendant wa^ represented by a gaar* 
dian ad litem is binding on tbe defendant. 
It is not a matter for consideration in this 
salt wlietber that gaardian was a proper 
gaardian. 

JUDGMENT. 

Spincer, J. — Sait apon a hypothecation 
deed. In second appeal three arguments 
were advanced, which are (1) that the suit 
is barred by limitation. (2) that defendant 
was not liable as the hypothecation bond 
was exeoated to discharge certain decrao 
debts for which she was not legally liable, 
and (3; that tbe olaase providing for com- 
pound interest was penal and should be re« 
lieved against. 

The sait hypothecation bond provides for 
payment of the principal on 12th May 
1900. and it is conceded that, if the Coart 
vacation be excluded, the plaint was pro*^ 
eented within 12 years of that date. Bat 
it is argued that, as the bond contains a 
olaase that in default of payment of 
interest every 6 months the principal and 

(4) 12 Ind. Cas. R7; 36 M. 60; 10 M. L. T. 258. 

(5X16 M. I>. J. .864. 



interest will become immediately recover* 
able, the oanse of action aoorned npon the 
hrst default for all that then remained 
owing of the whole debt. The anthorities 
relied on in support of this proposition are 
Perumal Ayyan v. Alagirisami Bhagatathar 

(1) , Sitab Ohand Nahar v, Ityder Malla 

(2) , which followed Hemp v. Garland (6) 
and Beeves v. Butcher (7), and the obiter 
dictum of Sesbagiri Aiyar, J., in Narna v. 
Ammani Amma (8) to tbe effect that if 
the mortgagee claimed interest at the 
enhanced rate it might well be argued that 
that beoame due when tbe drat default was 
committed. 

The important clauses in the sait doou* 
ment are in these terms: — shall pay 
in cash tbe interest aoerning due from 
this date at the rate of Rs. l*4-0 percent, 
per mensem, once in every 6 months, and 
tbe principal amonnt on the 30th Chit* 
tarai of Anda 1075 (12th May 1900) 

and shall get back this doonment and tbe 
other documents given herewith. In de- 
fault. we shall pay, whenever you reqaire, 
the interest accruing due for tbe days 
overdue at tbe aforesaid rate, and the 
principal amount. In case of default in 
the payment of tbe interest according to 
tbe due date, you may recover, whenever 
you reqaire and without reference to tbe 
due date fixed for tbe payment of the s)id 
principal amount, the aggregate principal 
and interest amount found due on adding 
to the principal the interest due every six 
months together with the interest due 
tbe aforesaid rate on such aggregate amount.” 

1 read these clauses as creating a right 
in the morteagee to recover at his option, 
in case of default in payment uf interest 
regularly every six niunths. the principal 
and interest before the date fixed for pay- 
ment of the principal. Hut nothing has 
come out at the trial to show that the 
mortgagee exernfsed hip option in that way 
and made a reriuisilion for payment of the 
principal at any • ' oo nrioi- »o the transfer 
of bis irtof>r:t;i i., tiio nl-iir.titV by tim 
assignment oi 'Ih Jiveu-i.ry jyO:), hy which 


(6) ; ' - 

roi'': : 

^ r ■ ‘ ‘ I • ’ 

f]9 . M *'* ' 

• •= • . - • li-. .M.Msi. L L. w. 7r. 'o m i 

V. In-: • . • 4 vv. N • .11 >1 L. J. sti’,. 


' • • - I ' > ... ..i ;; t Jiif, 
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date the principal had long become due 
under the other terms of the hypothecation 
deed. I think we should follow the recent 
decision of this Court in Narna v. Ammani 
Amma (8) so far as it decides that a 
mortgagee is not hound to take advantage 
of a default; and that the learned Judges 
of the Calcutta High Court who decided 
Sitab Ohand Nahar v. Hyder Malta (2) were 
wrong in applying the principle of Article 
75 of the Limitation Act, which deals with 
defaults on promissory notes and instalment 
bonds, to suits upon mortgages, which are 
governed by Article 132, when the mortgage 
bond contains a clause leaving it to the 
option of the creditor to enforce the pro* 
vision for immediate payment of the whole. 

The case of Qirindra Mohun Boy v. 
Bacha Bas (3) was one of an unregistered 
instalment bond which did not create a 
charge upon immoveable property. The 
finding that in the oiroumetances of that 
case which were governed by Article 75, 
mere abstinence of the plaintiff from bring* 
ing a suit to recover the whole amount 
did not amount to a waiver, will not 
affect the principles upon which Narna 
V. Ammani Amma (8) was decided and this 
Bait has to be decided. 

1 am farther of opinion that the words 
"whenever you may require,’* which occur 
in the suit hypothecation bond, should not 
be construed as equivalent to ^ immediately” 
or ‘forthwith” — which was the meaning 
given to the words on demand” in Perumal 
Ayyan v. AlagirUami Bhagavathar (1) —and 
that in this respect we should follow the 
decision of this Court in Gopinna Mannadiar 
V. Muttu Velmani Oopanna Mannadiar (9). 

In the absence of any overt act on the 
part of the plaintiff’s assignor to indicate 
that he did at any time require payment 
of the principal amount before it became due 
in the regular course on I2tb May 1900, 
1 think that the suit is not time barred. 
I do not consider the demand for compound 
interest at the time of instituting the suit 
constitutes such an overt act as to have a 
retrospective effect on the accruing of the 
cause of action. Moreover, I read the 
clause for recovery of the principal as 
independent from the etipulation in the 
document for compound interest. The other 
two contentions may be briefly disposed of. 

^9> No. ?7 of 191t\ 


In the suits, Original Suits Nos. 11 of 1696 
and 308 of 1897, in which decrees were 
obtained against the minor sbe was repre- 
sented by ber mother as guardian ad Utem, 
It is not alleged that the guardian ad litem 
acted in fraud of the minor's interest or 
that her interest was adverse to the minor 
(in which case she might have been removed 
under Order XXXII, rale 9). The defend* 
ant is, therefore, bound by those decrees. 

Lastly, in defendant's written statement 
she pleaded that, if sbe was liable at all 
underthe suit hypothecation deed, the amount 
recoverable from her was only Rs. 732-3-10, 
and not Rs. 1,088*13 2 as claimed in the 
plaint. 

As the Appellate Court's decree provided 
only for payment of the lesser amount of 
theee two. it is not open to the appellaut 
to contend now that even this amount should 
be reduced. The second appeal must be dis* 
missed with costs. 

Krishmak, J. — The chief question raised 
in this case is one of limitation. The 
material terms of the hypothecation deed 
sued on bearing on this question are set 
out by my learned brother in bis judgment. It 
is conceded that Article 132 of the Limita- 
tion Act applies and that if time is taken 
to run from the due date fixed in the deed 
the suit is in time. Under that Article time 
begins when the money sued for becomes 
due;” the question, therefore, for 
decision is when did the moDe;^ become 
due in the present oase, was it at 
the date fixed in the deed or, as the 
appellant contends, at the date of the 
first default P This depends primarily 
on the construction to be placed on the 
default clause in the deed, referring to 
non-payment of the six- monthly interest on 
the due date. The words used are yon 
may recover whenever you require.” That 
clearly gives an option to the mortgagee to 
anticipate the due date and call in his 
whole money if he so chooses; but be is 
not bound to do so. It is not alleged 
that the mortgagee made any demand for 
bis money before the due date. He ap- 
parently did nothing either to take advant- 
age of bis option or, on the other band, 
to waive his right to do so. It seams to 
me that when a due date is fixed and 
an option is ^iven to the Qr^di^op tQ 
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ohaDge ifc, it will be anreasoDable to pre- 
sume that be did obauge it when be did 
uotbing at all to produoe that effect. Plaint- 
iff has sued on the footing that the due 
date baa not been obanged and to presume 
otherwise will be entirely to bis prejudioe 
now, as his suit will have to be dismissed. 
If there is evidenop that be did ezeroise 
bis option the position is clear; but in the 
abaenoe of such evidence, I am not prepared 
to make any presumption to bis prejudioe. 

The appellant has argued that the qaes- 
when the money became due is independent 
of the question whether the mortgagee exer- 
cised bis option or not, and he has relied on 
the case of Sitab Ckand Nahar v. Hyder 
Italia (2), That would depend upon 
whether the exercise of the plaintiff’s option 
was or was not a condition for the defend- 
ant's obligation to pay before the due date 
to arise. Defendant was not bound to pay 
unless the plaintiff required her to do so, 
on the terms of the document here. In 
the Calcutta case cited the learned Judges 
held that on the document before them 
the creditor’s right to recover the whole 
money accrued to him at once on the 
default of the debtor and that he had 
only a right to waive his right to recover 
that money if he so chose; of course on 
that view when the creditor was not shown 
to have waived his right his cause of action 
began on the date of default. The terms of 
that document ate not fully Fet out in the 
reporl; but if there was nothing in it to 
interfere with the creditor’s option to call 
in his whole money on default, 1 am not 
prepared to follow the ruling as it is 
against the view of this Court in Narna 
V. Ammani Amma (S) which, with all res- 
pect to the Judges of the Calcutta Court, is, I 
think, correct. The principle that a man need 
not take advantage of a default clause in his 
own favour is, it seems to mo, oveslookod in 
the Calcutta case. 

Furthermore, in the present case money 
is to be paid by the (iefendant only on 
the mortgagee requiring lier to do so. 
The words **when you reiuire” have been 
held to imply a condition in Nettakaruppa 
Ooundan v. Kumirosiiini ' ioHn<lan (10) and 
in the recent case of f ^on^vinva Mannadiar 
V. Muitu Vilmani Mannadiar (9). 

The interpretation put on the words 
(10) 22 H. 20; 8 M. J. 107; ^ lud Dec. (>K s.) 


“on demand” in a hypothecation deed 
in the earlier Madras case cited for the 
appellants, Perumal Ayyan v. Alagirtsami 
Bhagavathar (1) viz,, that it is equivalent 
to “forthwith”, has not been adopted in 
the later oases. See also Earunakaran Natr 
V. Krishna Menon (4) and Vyihilinga Nadah 
V. Narayana bami Ayyan (5), I am, therefore, 
unable to treat that case as an authority and 
must follow the more recent decisions of this 
Court. “You may recover whenever you 
require” is conceded to be tantamount to W^e 
shall pay whenever you require.” 

For the above reasons 1 bold that the 
plaintiff’s cause of action arose only on the 
due date fixed and 1 agree that the suit 
is not barred by limitation, 

The appellant raised a farther argument 
that the plaintiff having sued for compound 
interest which became payable only on 
default, be should be taken to have exercised 
his option based on the default and, there- 
fore, his cause of action for the whole money 
should also be taken to have arisen on 
the date of default. It is difficult to 
follow this argument as, on the terms of 
the deed, the enhanced interest becomes 
payable on default quite independently of 
any exercise of his option by the mort- 
gagee; and, therefore, his claim for soob 
interest cannot be treated as any indica- 
tion of his having exercised his option to 
call in bis full amount within the due 
date. Reliance was placed on the ob'erva- 
tion of Seshagiri Aiyar, J., in Aurna v. 
Annnani Amma (8). But that is to the 
effect that “if the claim is for enhanced 
interest it may well be argued that that became 
due when the first default was committed.” 
The observation has no reference to the 
principal sum, I read it as referring to 
that portion of the enhanced interest which 
acoroed for the period anterior to the due 
date fixed for the paymont of the principal, 
and possibly such inteiost may be argued 
to be barred. Such •.jacstiou, however, is 
not raised in tliis c-i>y) -xr,d tborefore, need not 
be considered. 
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capable of this oonstrootioD, though the con- 
ptraotioo that it gave oomponcd interest 
generally is also possible. It is not necessary 
to decide the question on the langnage of 
the deed, as defendant admitted in her 
written statement that on a proper oaloula* 
tion of the money due under the deed 
Ks. 732-3- 10 were due and that as the 
appellate decree is given on that footing, 
she cannot be heard in second appeal on 
any question intended to reduce the amount 
still further either on the ground of con- 
struction or on the ground that the provision 
as to oomponnd interest is a penal one. 
The provision for compound interest from 
the date of default is not necessarily a 
penal one. 

It was finally urged that the suit mort- 
gage, which was executed by the defendant’s 
guardian to save her property from being 
sold in execution of the decree obtained 
against her with her mother as goardiin 
ad htem^ should be held to be not binding 
on her, beosnee her mother was not a proper 
guardian for her in that suit. The question 
whether a goardian ad litem is a proper 
guardian or not is for the Court trying that 
suit to decide. Defendant cannot be allowed 
to raiee the objection now, particularly as 
to allegation of fraud cr legal capacity of 
the guardian is made 

I agree. The eeocnd appeal is dismissed 
with costs. 

M. 0. p. 

Aptieal dismissed^ 


LAHORE HIGH COURT. 

StcOHn Civil Appeal No. 293e of 1918. 

June 7, 19.9. 

Freseni: — Mr. Justice Petman. 
JAWAND SINGH and others — Defendirts 

— Appellants 

versus 

MUHAMMAD DIN iNp others — Plaintiffs 

POM OS M TS 

Spectj?c Jieliet Act U o/ 1877), s,* 65— Injunction -- 
Xoi^e, whether Bufficient canne for lasue of injunction 
— .Nuisance — oj several persons constituting 
nuisance— Liobilitij of all concerned— Calling o/ azan, 
t' )ic/her nuisance — Inherent right. 

Mere uoise alono, on a ptoper oaso of nuisnaco 
being made out, is a sufficient ground for an injunc- 
tion. [p. 729, col. *'.] 


t 

A • 

When a man, who is entitled to a limited iigh& 
exercises it in excess so as to produce a nniaance 
and tbe- nuisance cannot be abated without obstnmt- 
ing the enjoyment of the right altogether, the 
exercise of the right may be entirely stopped until 
means have been taken to reduce it altogether within 
its proper limits, [p. 730, col. 1.] 

The acts of two or more persons may,, taken ' 
together, constitute such a nuisance that the Court 
will restrain all from doing acts oonstituting the 
nuisance, although the annoyance occasioned .by the 
acta of any one of them, if taken alone, would not 
amount to a nuisance, [p. 730, col. 1.] 

Plaintiffs sued for the issue of a perpetual injunc- 
tion restraining defendants from preventing plaint- 
iffs from calling out the azan and praying in their 
mosque. It appeared that the defendants created 
noises and disturbances at the time of the calling 
out of the azan and at the time of the subsequent 
prayers, and the Court found that it was done 
maliciously with the sole purpose of annoying 
and obstructing the plaintiffs in their religious 
observances and ceremonies; 

Held, (1) that the defendants did. not have an 
unlimited right to blow conches or beat drums, 
nor could each of them plead that the little noise 
created by him personally did not amount to a 
nuisance; [p. 730, col. 1,] 

(2) tliat the plaintiffs had an inherent right to 
call out the azan from the mosque: [p. 729, col. 2.] 

(3; that the plaintiffs were entitled to obtain an 
injunction [p. 730, col. 2.] 

C Ami »e V. Daiey, 11893; 1 Ch. 316:62 L. J. Ch. 
439j 3 R. 210, followed. 

Seoood appeal from the decree of ^19$ 
District Judge, Amritsar, dated the Sift 
May 1918, affirming that of the Subordi- 
nate Judge, First Class, Amritsar, dated 
the 28th February 1918, decreeing the claim. 

Lala Balieant Eat, for Bakbshi Tek Ohand, 
for the Appellants. 

Dr. Khalifa Skuja-ud din, for Mr, Abdul 
Rashid, for the Respondents. 

JUDGMENT. — Several QuestionsofintereGt 
and pcsaibly of impoHanbe to the Mubam- 
tnadan community arise in this second appeal 
and although the facts found are snob that 
it is reasonable to suppose that owing to 
religious antagonism between Hindus and 
Muhammadans, similar occurrences have 
taken place in the past, there are apparently 

no published Indian decisions directly in 
point. 

The facts necessary to be stated are Ibat 
in a village occupied by about 600 Hindus 
and a little over 100 Muhammadans there 
are two mosques, one, UDoonneoted with 
the present case, is situate just outside 
the ohidi, and the other, with which the 

case is concerned, is an ancient, buildipg 
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erected abont iOO years ago inside tbe 
village. It appears that the an.eient mosqae 
fell oat of repair and in resent years has 
been repaired and was nsed as a sobool 
and for other semi-religions pnrposes, bat 
more reoently it was nsed for prayers. 
The Hindna objected to tbe calling ont of 
tbe azan, a serioas riot took place between 
tbe Hindns and Mnhammadans and criminal 
proceedings were institnted hot, on the 
intervention of tbe District Magistrate, tbe 
dispnte was eirded, for the time being, by 
a compromise, to which two of tbe present 
plaintiffs were parties, whereby it was 
agreed that tbe Mnbammadans sbonld pray 
in tbe ancient mo^qne bat that there 
sbosld be no calling ont of tbe azan. This 
agreement, ’whether for good reasons or 
not, has not been observed by the Mnbam* 
madan?, with tbe resnlt that the defendants- 
appellan's and other Hindns blew conches, 
heat drams and generally created noises 
and distnrbanoes at tbe time of the calling 
ont of tbe azan aod at the time of the 
snbseqnent prayers, Three of tbe Mnham- 
madana institnted a snit for an injanctioo 
against the defendants restraining them 
from interfering with tbe calling ont of 
the atan and praying in the ancient mosqae. 
The Hindns denied that the bailding was 
a mosqae and that tbe plaintiffs had any 
right to pray there, and it was a^so denied 
that they bad interfered with tbe exercise 
of religions ceremonies by tbe plaintiffs. 
Tbe first Conrt granted tbe injanotion 
aod the lower Appellate Conrt held 
that the bnilding oontinaed to retsio its 
character as a m^sqae, that the defrtndan^s 
had taken part in preventing tbe use of 
tbe bnilding as a mosque and more parti- 
onlarly as regards tbe calling out of the 
a 2 an, that the conches had not been blown 
in connection with any religious careanny 
of the Hindns, that the aoN o )iti jlai.nd 
of had been committed solel.v for tbe 
purpose of stopping the oa'i of the (lean, 
and that the defendants wore nol eotiiled 
to create a distnrbanje whi'o tbe ozan 
was being called out, by aids of tbe nature 
complained of and, tneref jr<s, dismissed the 
appeal. 

On behalf of the appellants it is con- 
tended that the comprotnise made by the 
Mnhammadans bars the present suit, but 
it is anoeoessary to discuss tbe effect of 


that compromise, beoanse Muhammad 
Bakhsh, one of the plaintiffs, was no party 
to the compromise and it is not shown, or 
argned, that snob an arrangement has any 
binding legal effect. The next contention 
is that tbe plaintiffs have no inherent 
right to have the azan called ont and 
that the exercise of that right for two 
years only is not snfiSoient to create the 
right. Tt was snggested that 20 years might 
he considered sufficient to create tbe right 
by way of an easement, and it was pointed 
out that the Hindu deffndants bad brought 
DO enit to restrain the calling out of tbe 
a^ian. I do dot think this argument can 
be taken serion<)ly. It mast be conceded 
that there is an inherent right to call 
ont the azan from a mosqne. It has 
nothing to do with the subject of ease- 
ments. It has not been claimed, or nrged, 
that the calling is itself a nnisanoe and 
it is obvious that tbe objection of tbe 
Hindns is not to tbe noise of tbe call 
bat to its subject matter. Apart from a 
mosque, any person has the right to call 
ont from his property provided that the 
noise he makes does not boroms a nniaance by 

reason of its continnity aod fiat tbe snbjeot- 

matter of tbe call does not constitnte an 
offence. 

It is clear that the conches were not 
blown at a temple or gurdwira in pnrsnanoe 
of any religions ceremony, and that the 
noises were malioionsly made at the times 
of calling ont of the azan for the sole 
purpose of frustrating the object of the call 
as fonnd by the lower Appellate Conrt, and 
the real point for consideration is, wbolber 
the acts mentioned constitnte a nniaance and, 
if so, whether the plaintiffs are entitled to 
the injunction prayed for. 

Counsel have cited no authority on the 
subject. As pointed out in Kerr on Injunc- 
tions, 5th Kdition.page -Oo, the proposition 
that mere noise aloae will, on a proper 
ca'^e cf nnisanoe iMing m.ide out, be a 
sufficient ground for iniunctioii, is well 
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a nuisanoe as wonld neoessitate the inter- 
feronc© of a Court by injunotioD, yet, by 
their oontinuanoe and oonsfeant repetitipn, a 
suffiaiently Bubstantial ease for Buoh inter- 
ferenoe would be made out. There is every 
likelihood of their oontinuanoe Again, as 
pointed out in Kerr on Injunofcions, page 
156, when a man who is entitled to a 
limited right exercises it in excess 
80 as to produce a nuioanos and 
the nuisance cannot be abated without 
obstructing the enjoyment of the right 
altogether, the exercise of the right may 
be entirely stopped until mean 3 have baen 
taken to reduce it altogether within its 
proper limits. The Hindu defendants have 
not an unlimited right to olow conches and 
beat drums as claimed by them in this 
Court. Nor can each of them plead that 
the little noise made by him personally at 
only one time of the day, or even at 
intervals of days, but at the time of the 
calling out of the aznn, does not amount 
to a nuisance. The defendants bad a ojipmon 
intention, Lamhion v, Mellish (l) is an 
authority for holding that the acts of two 
or more persons may, taken together, con* 
Btitute such a nuisance that the Court 
will restrain all from doing acts constituting 
the nuisance, although the annoyance occa- 
sioned by the acts of any one of them, 
if taken alone, would not amount to a 
noisance. That case related to the nni- 
sanoe caused by a number of barrel organs. 

It has been established, by current of 
the highest English authorities, * that what 
makes life less comfortable and causes sensible 
discomfort ard annoyance is a proper subject 
for injunction,” whilst certain decisions show 
tv at an injunction may be issued even 
where the defendant had acted reasonably. 
Such a case is Broder v. Saillard (2), where 
it is explained that it is no answer to 
Bay that the defendant is only making a 
reasonable use of hie own property and the 
law is stated as follows:— I take it the law 
is this, that a man is entitled to the com- 
fortable enjoyment of his dwelling house. 
If his neighbour makes snob a noifae 
as to interfere with the ordinary use 
and enjoyment of his dwelling-house, 


(1) fl894) 3 Ch. 163; (3 L. J. Ch. 929; 8 R. 807; 
71 L, T. P85; 43 W. E. 68 J. P 835. 

(9.) (1876) 2 Cb. D. 092; 45 D. J. Ch. 414; 24 W. R. 

ion, 


fl914 


60 as to oanse seriouB annoyanoe and 
disturbance, the occupier of the dwelling- 
house is entitled to he protected from 
it.*’ The present case is a mneh stronger 
one for the isene of an injunction, he* 
cause the nuisance caused by the Hindu 
defendants is not a reasonabla exercise of 
their rights. Their aot'ons break what Lord 
Bramwell has called '*the rule of give 
and take; live and let live.” 

The judgment in Christie v. Davep (3) 
is, I think, very pertinent to the present 
case. In that case a teacher of musio, 
living in a house, gave lessons in music 
extending over seventeen hours in a week; 
there was, also in the same house, praotis* 
ing on the piano and violin and singing 
and musical entertainments sometimes ex- 
tended to eleven at night. These facta 
were held not to constitute a legal 
nuisance of which the occupier of the 
adjoining honse was entitled ■ to complain, 
bnt an injnnction was granted to restrain 
the ooonpier of the adjoining honse, who 
had asserted, as the defendants assert 
here, that be had a perfect right ^ to 
make the noises complained of, from causing 
any sounds or noises in his house to vex 
or annoy the occupier of the Orst honse, 
the Court being satisSed that he had been 
making noises on musical instruments and 
otherwise maliciously for the purpose of 
annoying the occupier of the first house. 
A similar state of things exists in the 
present case. The acts of the Muhammadans 
objected to by the Hindus do not consti- 
tute a If gal ouisance of which they can rightly 
oomplaio, whilst the acts of (he Hindus are 
malioionsly done for the sole purpose of 
annoying and obetmoting the Mabammadans 
in their religions observances and ceremonies. 

The powers of IbeCourisin Irdia under 
the Specific Relief Act are no less than 
the powers of the Coarts in England, whilst 
in some re&pccts eneb powers are wider. 
I hold, therefore, that the plaintiffs respond- 
ents are entitled to an injnnotion to restrain 
the defendants-appellants from committing 
the nnisanoe complained of. I am, boaeveri 
not satisfied with the form of the injunc- 
tion granted by the lower Courts, which is 
that the defendants do not henceforth 
prevent the plaintiffs from asing the bnilding 
in suit as a moeqne and from praying 

(8) (1893) 1 C\i. 316} 62 h. J. Ch. 439; 3 B. 210- 
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(berein and from oalliog oat of the asan 
tbereioi and I will amend the game. 

For the above reasons I dismiss the appeal 
on the merits with costs, but teohnioally 
aooept the same and amend the decree of 
the lower Appellate Court by grantingr the 
plaintiffs an injunction restraining the defend- 
ants from blowing conches, beating drums 
and otherwise making noises which interfere 
with, or interrupt, the use of the mosque by 
the plaintiffs as a place of worship accord- 
ing to Mubammdan usage or custom, in- 
cluding the calling out of the orcw, but 
this injunction shall not restrain the defend- 
ants from such acts when done in connec- 
tion with their own religions ceremonies, 
social events or other necessary temporary 
oanaes and when the time is not maliciously 
and intentioDally selected to clash with the 
religious observances and worship cf the 
plaintiffs at the said mosque, though in fact 
such acts may, on occasions, interrupt or 
interfere with such observances and wor- 
ship. 

Appeal dismissed-, 
Decree amended. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil / ppeal No. 307 -B op 1915 . 

AugDst 15, 1916. 

Present'. — Mr. Mittra, OlTg- A. J C. 
SHAMRAO AMRUT DESHPANDE — 

Pi AiNTJFP — A ppellant 


versus 

Sheikh IMAM — Dependant — K;:mv*n[ t.sr, 

Uyderabad A^^signed District:/ T.'i'it I' ■ 

0/1896, Chap. XVlU—Pre^cm :■'■■■.> . i, i-ncc 

mentioned in, uhether i)rC‘C>npl t "t. i ‘■'•■c i'.c mupti'ifi. 

Under tho Berar Lan*.l Hovt-m: ’ o.lo tin.* 

Btated in the Fale-dccd is • • • •• th*- pi K.' for 

pre.emption, unless it is sho.vti t: ■ n’ t Leuu 

fixed in good faith, [p. 732, e< 1. 2 , 


Appeal against the decree of lie Additional 
District Judge, Akola, in ('ivil Appeal 
No. Ill of 1914, dated thel ith May 1915, 
arising out of Civil Suit No. 4- of 1912, 
decided by the Senior Subordinate Judge, 
Akola, on the 27th October 1913. 


Mr. O. V. Kukade, for the Appellant. 

Mr. 0. L. Subhedatf for the il^epondent. 
JUDGMENT — One Raoji and his brothers 
owEed a half share in three purvey numbers. 
The other half share belonged to one Bbag- 
wan and his brother Baliram. On the I9tb 
of Maroh 19C9 the plaintiff- appellant pur- 
ohased the half share of Raoji and his 
brothers for Rs. 2,000. On the 27th of June 
1911 the defendant-respondent purchased 
from Bbagwan the remaining half share for 
a consideration which is reoited to be 
Rs. 1,500, the exact nature of whioh will have 
to be determined later. On the 6tb of July 
1911, the plaintiff purchased the |tb share 
of Baliram for Rs. 550. It has been now 
decided in another suit that Bhagwan bad 
no right to sell anything more than bis own 
^th share, so the plaintiff now owns fths, 
and seeks to pre-empt the remaining ith. 

The property sold was subject to a mort- 
gage, dated the 23rd May 1907, for Rs. 1,000 
in favour of one Ganpat Ekoji Ghule. This 
was executed by both Raoji and Bbagwan. 
This mortgage has not been paid off by the 
defendant. The first Court held that the 
plaintiff is entitled to pre empt on payment 
of Rs. 250 on the ground that the defendant 
paid bis vendor Bbagwan only Rs. 500. The 
lower Appellate Court has held that the 
plaintiff is bound to pay Rs. 750, half the 
amount of the consideration reoited in the 
sale-deed. The plaintiff has [filed this 
appeal. 

The sale-deed in favour of the defendant 
recites that there is a mortgage on this 
property in respect of which Bhagwan, the 
vendor, is liable to the extent of Rs. 5C0 for 
principal and the total amount of Rs. 1,C00, 
including interest, that a hatoala was taken 
by tbo purchaser for this debt, and the 
remaining amount of Rs 500 was paid in 
cash. A certified copy of the mortgage 
referred to has been lil-jti as Exhibit P 7. It 
is a mortgage by conditional sale, and, 
therefore, does not coittaio any persona! 
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oonsiderfitioD. The defeodant, bo doabt, 
agreed to clear off an inoambranoe on the 
property. The amoaot dne on the mortgage 
could only be ascertained in Berar, as the 
i?Qle of damdupat prevents the recovery of 
more than double the principal amoant. The 
covenant on the part of the defendant to pay 
off this amount was superfluous. It was an 
obligation attached to the property which 
the defendant hoogbt from Bhagwan. As I 
have already said, Ganpat Gkoji’s mortgage 
was one by conditional sale, and no personal 
claim could have been made against the 
mortgagor, or against his assignee, even if 
the term hawala' bad bsen used in its strict 
sense. I bold that the price for the sale of 
the equity of redemption was only Rs. 500. 
It is urged on behalf of ihe respondent that 
his vendor could enforce the payment of 
Rs. 1,000 to Ghule, if he is himself compel- 
led to pay the amount Hut 1 have already 
shown that the vendor could not be com 
pelled to pay the amount personelly. If he 
voluntarily paid the amount after oeasirg to 
be the owner of property on which the 
amount is charged, he couU scarcely recover 
under section t:9 of the Contract Act. Could 
he sue the defendant for damages for breach 
of a oovenanlp The answer depends upon 
whether the vendor would suffer any loss. 
1 am of opinion that be could not. It seems 
to me clear I bat the covenant simply meant 
that the property was not sold free of inoum- 
brances, acd that the purchaser’s title was 
subject to this mortgage. I bold that the 
price fised* for the f^ale of the equity of 
redemption is Rs. tOO and as the plaintiff 
is pre.empting only the equity of redemption, 
the consideration should be deemed to be 
Rs. 5C0. If the defendant had been in a position 
to transfer the property free of iDoumbranoee, 
be would have been entitled to the full 
amoant, and this be could do if be had 
already redeepaed the mcrtgaga and thus 
acquired the righls of ihe mortgagee. It is 
the plaintiff who will have to pay off the 
mortgage if he pro empts. Both the Courts 
below have assumed that the plaintiff is 
only liable to pay belt (he ooLsideration 
for the sale, whether it is Rs. 1,500 or 
Hs. 500. But the point has not been ducousped 
in the judgment of either Conrt. In Modhub 
Ohunder v. Tomee Btwak (1) Kemp and 


Markby^ JJ., held that a person olairniog to 
exercise his right of pre-emption most take 
the bargain as it was made, and soy 
apportionment of the purchase* money is 
altogether illegal. Bui a different view has 
been taken by the Allahabad High Const 
in Muhammad Latif Qobind Singh (2). 
I am not oonoerned here ^itb the- Muham- 
madan Law, or (he Caatomary Law regarding 
pre-emption. I have to interpret the provi- 
sions of Chapter XVlIl of (he Hyderabad 
Assigned Districts Land Revenue Codet 
)&96. Under this Code, a right of pre emption 
aooruea when the interest or any part of 
the interest of a eo-oocnpant in any survey 
number is tracsferred. The oo* occupant 
proposing to pell must give notice to all 
other co-ooonpantd of the price at which 
he is willing to sell. Upon snob 
notice within two months from the date 
of its service, tba pre-emgtor must 
deposit the **price aforesaid^’ with the 
Tabsildar. The right of pre-emption 
also may be enforced by a suit, if 
notice is not given and the proposed sale is 
completed. It ia only upon proof that the 
price stated in the notice or the price 

mentioned in the sale-deed was not fixed 
in good faith that the Court is to fix such 
price as appears to be the fair market- 
value of the interest preposad to be s^ld, 
or sold. It would, therefore, seem the 

price fixed is prima facie the price for 
pre-emption, unless it has rot been fixed 

in good faith. 

In the present case Bbagwan wa^ actually 
in posseseioD of the eight-annas share, 
which he and his brother - Baliram had 
inherited from their uncle. He had managed 
to keep hie brother out of possession for 
nearly six years and had, therefore, a 
possessory title over bis separated brother’s 
share. The purchaser obvicu-ly knew of 
the existerce of (bis brn(beF ae a oo heiv* 
If he has really paid Rs. 500 for Bhagwan-s 
interest, as found by the Courts beloWi 
then it is difficult to hold that the price 
was not fixed in good faith. It cannot he 
assumed that the defendant with knowledge 
that title to four annas share was open 
to doubt has paid an equal amount for it, 
as he has paid for the portion over which 

(2)5 A. 3^2; A. W. N. ( 883) 68; 3 Jud. Dcfl- 
(n. 8 )334, - . - 


(1)7 W. E. 210, . 
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biB vendor had a firood title. No proportionate 
abatement oan, therefore, be made in this ease. 
The Berar Code allows the Coart to determine 
the market valae only when the price has not 
been fixed in good faith. There is no reason 
to suppose thafthe defendant paid an inflated 
price with the objeot of defeating the 
plaintiff’s right of pre emption. I hold, there* 
fore, the plaintiff is bound to pay Rs 600 
as the price of pre emption. A fresh 
decree will be drawn up in modification 
of the lower Court's decree by allowing 
the plaintiff to pre*empt on payment of 
Rs. 500 within three months from this 
date with proportionate costs throughout. 

Decree modified. 


PATNA HIGH COURT. 

ClKCOIT CCCBT, CliTTACK. 

Appeal FROM Appellate Deckeb No. 23 or 

1917. 

April 9, 1918. 

Preeeni: — Mr. Justice Chapman and Mr. 

Justice Roe. 

ANANTARAM BOHIDAR- Defendant 

— Appellant 
versus 

GANESHRAM BOHIDAR and oraERs — 
Plaintiffs — Hespondents. 

Limifation Act ilX of 1908), Sch. I, Art. 115 — 
ProJUe^ account of, suit for, aijuinst lambardar 'hy 
jyroprietors— Limitation, commencement of. 

A suit by the proprietors of a village against a 
lamhardar for an account of tlie proKts of the 
village management must bo brought within the 
period prescribed by Article 115 of Schedule 1 to the 
Limitation Act, and, inasmuch as the l:tiHhai-dar is 
the agent of the proprietors bound by an implied 
contract to render an account at the end of each 
agriculttiral year, the period of liriiitatiou com- 
menoos to run on the date upon which tho account 
should have been rendered under tho implied 
contraot. [p. col. 1.] 

Appesl from a decision of the Subordinate 
Judge, Sambalpor, dated the 7th Decem- 
ber 1916, modifying that of tbe Mansif, 
Sambalpnr, dated tbe 30th Jane 1916. 

Mr. B 0. Bose, for the Appellant. 

Mr, Biswanath 8inha, for the Respond- 

ent. 

JUDGMENT, 

CeSAPBAN, J. — This appeal arises out of a 
Bait for an aooouat against a Lambardar, 
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Tbe plaintiffs claim to bold a ten-anna* 
share in tbe village between them. It was 
alleged that the defendant bad a one anna 
share in the village but that be was the 
manager of the village and was tbe 
oustomary agent managing the village on 
behalf of all the oo sharers and rendering 
accounts to them of the profits of the 
village management. The plaint alleged that 
certain sums had been realized on account 
of village profits daring the previous six 
years. The plaintiffs asked for an account 
and alleged that their causes of action bad 
accrued on tbe Ist June in each year since 
tbe year 1910. Tbe defendant contested 
tbe salt on various grounds with which we 
are not now oonoerned. We are asked to 
interfere in second appeal on one ground 
only, and that is tbe ground of limitation. 
Both tbe Cenrts bebw have held that 
the period of limitation is six years under 
Article 120 of tbe Second Schedule to tbe 
Limitation Act. In taking this view the lower 
Courts followed tbe decision of tbe Judicial 
Commissioner of the Central Provinces in 
Mohammad Fatrukh v. Radir AH Khan (1), 
No doubt that decision is authority for 
tbe view which has been taken by tbe 
Courts below. After giving tbe matter very 
careful consideration, and with all respect 
to the learned Judicial Commissioner, we 
are of opinion that case was wrongly 
decided. It is true that a Lambardar is 
appointed by tbe Government, but that 
appointment is merely for tbe purpose of 
representing the proprietary body in iia 
relation to tbe Government. The duties 
imposed upon a Lambardar under tbe 
Central Provinces Land Revenue Act are 
oonoerned only with tbe relations of the 
proprietary body to the Government. In 
80 far as, for the purpose cf convenience, 
tbe proprietary body permit the Lambardar 
to collect rents and to manage the village 
on their behalf, he is tbeir agent and be 
has been held to be their agent in a 
aeries of rulings of the Central Provinces 
Courts referred to in the Mnnsif’s judgment 
and in Sheoba v. Simaria (2). He is also 
described as a cu-'tofnaTy agent in the 
plaint. We have no uouht that in faot ho 
is, as tbe agent of the proprietary body, 

(1) 10 C, ? L. it. Jd. 

C2) 2 C. ?.L. Z. 171. 
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boand by an implied oootraot to render 
an aooonot at the end of each agrioaltoral 
year, that is to say, on the 1st of June 
every year. It is olear, therefore, that 
Artiole 89, or rather Article 115 applies, 
and it has been held that where an agent 
is under contract to render a yearly 
account, his liability to account commences 
on the dale upon which the account should 
have been rendered under the implied con- 
tract, and the period of limitation of three 
years oommenoea from that date. In these 
circumstanoea we are of opinion that the 
period of limitation was three years com* 
mencing with the lat of June 1913, and 
that the Lambardar was liable to render 
an account for the agricultural year ending 
on the 1st June 1913, and for the sub- 
sequent years up to the 1st June 1915, 
prior to the institution of this suit. We 
direct that the decree of the lower Court 
be modiBed accordingly and that, the costs 
should be in proportion to the success through- 
out. 

Roe, J. — 1 agree. 

Decree modified , 


MADRAS HIGH COURT. 

Civil Appeal No. 220 of 1917. 

August 20, 1918. 

Present: — Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Seshagiri 

Aiyar. 

The secretary op STATE fob 
INDIA IN COUNCIL, represented st tbe 
COLLECTOR OP CHINGLEPUT 
DISTRICT — Defendant No. 1 — 

Appellant 

versus 

M. E. SRIRANGACHARl AR and otebrs — 
Plaintiffs Nos. 1 to 3, 5 and 6 and Defendants 

Nos. 2 TO 10 — Respondents. 

Water rights — lrrigatio}i of lands in Aiyan village 
frotn Government tank —Waste lands, assignment of — 
Reclamation — Preferential right ‘ of owners of lands 
already under cultivation when tank unable to give 
normal supply — Presumption. 

lu the case of lands irrigated by a Government 
tank, the owners of wot lauds have a preferential 
right to the supply of water in seasons when tho 
tank cannot yield the normal supply over the 
assignses of waste lands which were subsequently 
brought under cultiTation. ^p. 735| col. l.J 


Appeal against the decree of the Court 
of tbe Temporary Subordinate Judge, 
Ohinglepnt, in Original Suit No. 12 of 
1916 (Original Suit No. 38 of 1914 on the 
61e of tbe District Court, Ohinglepnt). 

Mr. F. Eamesam (Government Pleader), 
for the Appellant. 

Mr. T. Narasimha Aiyangar, for the Re- 
spondents. 

JUDGMENT. — This is an appeal by the 
Secretary of State against the decision of 
the Subordinate Judge of CbingleputgraDt- 
ing the Mirasidars of the village of Damal 
certain preferential rights in regard to tbe 
water supply of their lands. Tbe suit of 
tbe Mirasidars was based on tbe allegation 
that, as Mirasidars, they were entitled to 
certain immemorial rights. In this Court tbe 
claim was limited to easement rights arisiog 
from long use of tbe water of tbe channel and 
of the tank. 

There are two sources of irrigation for 
the village. One is a Kasam or spring 
channel taking its source in tbe North 
Aroot District and irrigatiug solely the 
fields in Damal. In regard to this obanuel 
it was admitted by tbe learned Government 
Pleader that the Mirasidars of the villas^ 
have all along been maintaining it in proper 
condition. Tbe other source of irrigation is 
tbe tank. Tbe Kasam or the obanuel 
passes along the northern hund of this 
tank. Daring tbe flood season when the 
tank is full the channel does not appear 
as a separate source of irrigation. But 
during tbe major portion of the year it 
is distinct from the tank and irrigates 
certain lands exclusively. When the tank 
is full no question of preferential right 
can arise. It is only when water goes 
below a particular level that difficulties are 
felt about tbe water supply. It was conoeded 
that when there is tbe normal rainfall no 
difficulty is felt throughout the year in 
irrigating all the fields properly. But 
during the years when the rainfall le 
below the average, which happens only once 
in ten years or more, the question arises as to 
which of the fields in the village should bavo 
a priority of water supply. 

It is common ground that originally th6> 
village bad only 620 acres of cultivabls 
laud, which were divided into about 163 
shares among tbe Mirasidars of the viU^^o*, 
In addition to these lands the Mirasidaft 
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had also some Samndayam lands, 6he inooms 
of wbioh was shared by them in proportion 
to their holding. There was a long traot 
of nnassigned waste in the beginning. These 
lands were anbseqaently assigned by Govern* 
ment on Darkhast. These have been teehni* 
oally known as Kaipalb lands as opposed to 
the Panga lands, whioh term denoted the 520 
acres already referred to. At first the 
Mirasidars bad praotioally all the waste 
lands assigned to them. We find in the 
year 1860 the total average of these lands 
was aboat 730 acres. Sinoe then farther 
assignments have been made and the present 
Ayaont of the village is nearly 2,500 acres. 
In these oiroamstances it seems to ns 
that the presamption is the owners of the 
lands whioh were originally wet acquired a 
preferential right to water snpply over lands 
whioh were subseqnently brought under 
cultivation. 

Looking at the question from another 
point of view the same result follows. 
Mr. Narasimha Aiyangar, in his very 
clear analysis of the nature of the culti* 
vation in this village, drew our attention 
to the following facts. There are five 
blocks of land into wbioh the original 
Panga lands were divided. The blocks were 
known as Thenkazbani, Keezbkazhani, 
Velangadn, Perithipattu and Puthuoherry. 
In Thenkazbani which is more favourably 
situated than the other blocks, there are 
about a hundred acres of double crop 
lands. The first crop cultivation in this 
block begins in or about April and is 
harvested in September. The second crop 
begins in October. In Keezbkazhani there 
are about two hundred acres of double crop 
lands. In this block the first crop is culti- 
vated in July or August and is reaped in 
November. The second crop cultivation 
begins in December. 

Inthe other three blocks there are no second 
croplands. In these lands and in tbo Kaipath 
lands cnltivation begins in September for the 
only crop grown on them. It was said 
that in the Panga lands of the three 
remaining blocks, the cultivation is a few 
days earlier than in the Kaipath lands. 
Thus we find that about February, which is 
generally the season when the water begins 
to go down in the tank, tlio cultivators have 
to depend largely upon the spring channel. 
At this period the second crop in Tbenka* 


zhani will be about four months old, and the 
single crop in the other block and in 
the Kaipath lands will hs five months 
old. Therefore, the necessity for a regular 
supply of water will be felt more in 
Thenkazbani and Keezbkazhani than in 
the Kaipath lands. The mode of onltiva- 
tion being as we have above indicated, 
it seems to ns that if there is to be a 
claim for preferential treatment, as there 
mnst be when the supply is insufficient, 
the three and four months’ crops should 
have the preference over crops whioh are 
very nearly ready for harvesting. Looking 
at the question from any point of view, 
it seems to ns that the claim of the 
Mirasidars to a preferential right in res- 
pect of their double crop lands is establish- 
ed. They are also entitled to take water 
to the single crop lands in the three 
other blocks in preference to the Kaipath 
lands. 

The learned Government Pleader sug- 
gested that, whatever may be the right 
of the Mirasidars to the exclusive use of 
the Kasam water, the tank water should 
be equally distributed. His contention was 
that when the water falls below the fourth 
slnioe, all the sluices in the tank should be 
kept open and that no attempt should 
be made to shut any of these sluices 
with a view to taking more water through 
the fourth sluice. If we accede to this 
contention, it would result in denying the 
preferential right whioh we have held 
that the Mirasidars possess. We, therefore, 
think that the Snbordinate Judge, who 
has written a careful judgment, has come 
to the right oonolusion on the question. 
The only modification that we think 
necessary to make in his decree is to 
define more precisely the meaning of the 
expression “in times of scarcity.” In 
order that there may he no future 
disputes, we Piibstitnto the words 

roes beluw the fourth 
words '‘in times of 
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who are in tarn directed to receive some 
costs from the non-Miraeidars, wonld lead to 
diffioaltiefl. We think, under the ciroom- 
BtanoeB, that the Mirasidars and non- 
Mirasidars should each be directed to bear 
(heir own costs in the Court below, The 
order as to costs in favour of the Secretary 
of State will stand. Snbjeot to the 
above modification the appeal is dismissed 
with costs of the Mirasidar respondents. 

M. c P. 

Appeal dismissed; 

Decree modified. 


Calcutta HIGH court. 

Appeal from App«LLi.TB Dscbbb No, 25b7 

OF 1916. 

March 14. 1919. 

Present: — Mr. Jastioe Richardson and 
Justice Sir Syed Shamsnl Hada, Kt. 
KAMINI KUMAR ROY and others— 

PtAiKTiPFJ — A ppellants 

versus 

HIRA LAL PAL CHOWDHURY and 

OTdERi — D efendants — Respondents. 

Transjer of Property Act ilV of 1882), ss. 63, 67— 
property hypothecated by sccurittj’hond, transfer o/, 
yniidtfy q/— 8eci4rt<y-i>onti, manner of enforcement of 
TninKjeree taking in good faith— Burden of proof. 

The execution of a security-bond in favour of a 
Court has not the effect of avoiding all subsequent 
alienations of the property hypothecated by the 

security •bond. [p. 787, coL 2 J .x ^ i.i. 

Where property is given as socunty for the 

nayinent of any money that might be decreed in 
a suit and the security is sought to be enforced, 
that should be done by bringing a suit under section 
67 of the Transfer of Property Act, and it makes 
no difference whether the socurity-bond is in favour 
of the Court or of a party to the suit. [p. 737, col. 2.] 

Under section 63 of the Transfer of Property Act 
it is not enough to show that a purchase of property 
triven in security was for good consideration. It 
must also bo shown that the purchase was m good 
faith, [p 738, col. 1.] 

Defendant No. 2 got an ex parte decree m favour 
of the plaintiffs sot aside by executing a security, 
bond in favour of the Court hypothecating certain 
properties as security for the payment of any 
money that might be decreed against him. Subse- 
quently, the plaintiffs obtained a decree for money 
a'^ainst the defendant No. 2, and m execution 
thereof some of the properties included in the 
Bocurity-bond were sold and purchased by the 


plaintiff. Before the sale, but after the execution 
of the security-bond the defendant No 1 par- 
chased these properties for value from the defendant 
No. 2. The plaintiffs then brought this suit for a 
declaratiou that they by their auction-purchase had 
acquired a good title to the properties in suit and 
that the purchase by the defendant No. 1 was 
collusive: 

Held, {D that on the date of sale the defendant 
No. 2 had no saleable interest loft in him, and, 
therefore, the plaintiffs, w’ho had purchased the 
right, title and interest of the judgment-debtor, could 
not claim any title by virtue of their auction- 
purchase; [p. 737, ool. 2\ p. 738, col. 1.] 

(2* that the defendant No. 2 had a nght^ to 
transfer the properties hypothecated in the security- 
bond subject to the lien created by the seourHy'- 
bond, but that if the plaintiffs, instead of executing 
the decree as a simple money-decree, had taken 
proper steps to enforce the security-bond in favo^ 
of the Court, the sale to defendant No. 1 would 
have been ineffectual as against the lien created by 
the bond. [p. 737, col. 2.] 

Appeal against the decree of the DUtriot 
Judge, Paridpur, dated the 15th Juno 1916, 
reversing that of the Subordinate Judge* 
let Court of that Distriot, dated the 31st 
August 1915. 

Mr. B. Ohakerhutfy (with him Babas 
Dioarka Nath Ohakerbutty, Hara Kumar Mitter 
and Z?«pendra Kumar Mitter) i for the Appel- 
lants. 

Sir Rash Bekari Qhose (with him»Dr. Sf^rat 
Chandra Basak and Baba Dehendra Chandra 
PaOi for the Respondents. 

JUDGMENT. 

Shamsbl Hgda, J. — The facts of the case 
are fully set out in the judgment of the lower 
Appellale Court and need only be britfly 
recapitulated. Plaintiffs brought a suit 
against the defendant No. 2 and obtained an 
ex parte decree in the Court of the Subordi- 
nate Judge of the 24 Pergannas. Sub- 
sequently on defendant No. 2 giving seounty 
for payment of any money that might he 
decreed in the suit, the ex parte decree 
was by consent set aside. Ultimately plaint- 
iffs obtained a decree against the defend- 
ant No. 2 for Rg. 12,579 odd. The decree 
was then transferred to the Dacca Court 
and was executed as a money decree, and 
some of the properties hypothecated in the 
seoui ity bond and situated within that 
distriot were sold and purchased by the 
plaintiffs. A balance of about Rs. 7,000 
was still left and the decree was then trans- 
ferred to the Distriot of Paridpur. Iii 
execution some other properties included iu 
the security bond were sold and purohased 
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but on appeal the 
the plaintiff.^’ uuit 
Judge found that 
bad purohased the 
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IQl 23rd Of September 

nh^i* 23rd of April 1914 plaintiff. 

Obtained symbohoal possession of the proper- 
ties purobased by them. On the 2nd of Da- 
oemberl91a the defendant No. 2 wasadjudged 
an insolvent. Subsequeutly when plaintiffs 
demanded rent from the tenants on the basis 
of their pnrohase, they were met with the 
objeetion that on the 6th September 1912 
the defendant No. 2 had sold these properties 
to the defendant No. 1. The present suit 
was instituted for a deolaration that the 

purchase by defendant No. 1 was oollusive 
and that the plaintiffs by their purchase 

had acquired a good title to the properties 
10 suit. The 6rat Court decreed the suit 

decree was reversed and 
dismissed; the learned 
the defendant No. 1 

, - — properties in suit for 

adequate consideration in good faith, and 
withoit any mtent to defraud, defeat or 
delay the oreditorg of defendant No. 2. 

Plaintiffs appeal and on their behalf two 
points have been urged before us : — 

(1> Thai the question whether the pur- 
chase was in good faith was a mixed ques- 
tion of law and fact, and upon the facts 
found by the lower Appellite Court as 
also upon the facts found by the first Court 
and not reversed by the Court of Appeal, 
It ought to have been held that the pur- 
ohase was not in good faith and that its 
^aeot being to defeat or delay the creditors, 

transfer was void under section 53 of the 
Iransfer of Property Act. 

2 effect of the execution of the 

seounty-bond in favour of the fSuhordinate 
Jadg0of24.Pargannas was to place the pro- 
parties in legis and that any private 

transfer of the properties was wholly void. 

1 be learned Subordinate Judge in dealing 
with the first point ha.s found that the 
earn of R^. 2,40) was actually pa-cI by the 
defendant No. 1 to defendant No. 2 as 
oonsideration for tlie conveyance and that the 
oonsideratioD was adequate. On the questic 
whether the defendant No. 1 
his purchase knew that the 
was indebted to the 

learned Subordinate .Judge >v.t..uut eomn 

to any de6nite finding proceeded to deon 

V aeaumption that defenda 

I had such knowledge. He, howeve 
waa of opinion that tho defendant No. 

47 


at the time 
defendant No 
plaintiffs, t 
without oomii 


was not aware that the properties in suit 
had already been given as security. He 
also expressed the opinion that even if it 
were held that defendant No. 1 was aware 
of tho existence of the security, that would 
only go to strengthen the finding as to his 
bona ades. 

Taking the second point first, no autho- 
rity has been shown to us in support 
of the proposition that the execution of a 
security- bond in favour of a Court has 
the effect of avoiding all subsequent aliena- 
tions. In support of his contention the 
learned Counsel for the appellant has 
relied on Ghose on Mirtgage, 4th Edition, 
page 138, and Fisher on Mortgage, 6th 
Edition, page 249. In our opinion the 
contention of the learned Counsel for the 
appellant finds no support in either of those 
authorities. The defendant No. 2, it seems 
to us, had a right to transfer the proparties 
hypothecated in the security-bond subject 
to the lien created by him in favour of 
the Court. If the plaintiffs, instead of 
executing the decree as a simple money 
decree,, had taken proper steps to enforce 
the security- bond in favour of the Court 
either by taking an assignment or in such 
other way as the law permits, the sale 
to defendant No, 1 would have been 
ineffectual as against the lien created 
by the bond. 

It has been held in a series of oases that 
where property is given in security and the 
security is sought to be enforced, that should 
be done by bringing a suit undor section 67 of 
the Transfer of Property Act and it makes 
no difference whether the security bond is 
in favour of a Court or of a party to a 
suit. I need only refer to the oases of 
Aubhuyessury Duhce v. Guuri Sunk’tr Panday 
(1), Tokhan Singh v. (tinvar Singh{2), Musam- 
mot Chandrahali v. B thu liaoi Prasad (3) and 
Brojeyidra {.ill Doss v. Bikshmi Norain (4). A. 
somewhat different view was no doubt (akeu 
in Shyam Su‘,dar B il v. Bnjpa- doinoroyan 
(bi, hut this oaso has ii(<t ocon followed in 
any of tho iator o^^^ey. 'I’he plaintiffs, 
theiefore, liiivii Lriai! dlo eufurcc tho security 
at most pufr»- iHed t)jo j igiit, title and in- 
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tereat of the judgment debtor. If it be 
held that on the date of sale the defend- 
ant. No. 2 had no interest left in him, 
plaintiffs cannot claim any title by virtue of 
such purchase. 

The question then arises, had the defend- 
ant No. 2 any saleable interest on the date 
of plaintiffs’ purchase in the execution sale? 
The question turns on the effect of section 
53 of the Transfer of Property Act. [ need 
not discuss all the cases to fthich we have 
been referred by either side. The principle 
seems to be well established since TrjoyneU 
case (6) and the words of the section are also 
clear that the mere fact that a purchase 
of this kind was for good consideration is 
not enough. It must also be shown that the 
purchaser acted in good faith. This was also 
laid down in Hakim Lai v. Mooshahar Saku 

(7) and Chidambaram Chttliar v. Sami Aiyar 

(8) . The decision in the last mentioned 
case was affirmed by their Lordships of the 
Judicial Committee in Chidambaram Chettiar v. 
Srinivasa Sastrial (9). The decision of 
Mookerjee and Holmwood, 3 in Hakim LA 
V. Mooshahar Sahu (7) was also affirmed by 
their Lordships of the Judicial Committee on 
appeal [ Musahar Sahu v. Lala Jlakim Lai (10)] 
and in doing so their Lordships laid down 
the law in the following terms: — 

“When it was found that the transfer 
impeached was made for adequate considera- 
tion in satisfaction of genuine debts, and 
without reservation of any benefit to the 
debtor, it followed that no ground for im- 
peaching it lay in the fact that the plaint- 
iff (appellant) who, was a creditor, was 
a loser by payment being made to the pre- 
ferred creditor — there being in the case no 
question of bankruptcy.” 

It has, however, been urged that as upon the 
finding of the Court below the purchase was 
made with the knowledge that the defend- 
ant was indebted to the plaintiffs, the trans- 
action cannot be held to be bona fide. I 

CG) (1601) 3 Coku 80 bi 1 Sm. L. C. (12th Ed.) 1;76 

... , 

(7) 34 C. 999i 11 C. W. N. 889j 6 C. L. J. 410. 

(8) 30 M. 6; aG M. I*. J. 427; I M. L- T. 351. 

S> 23 lud. Cas. 714; 18 C. W. N. 841; 36 M. 227; 
26 M L. J. 473; 16 M. L. T. 286; 0914) M. \Y,N. 754; 
16 Bom. L. R. 783; I L. W. 963; 20 0. L J. 671 

^ ( 10) 32 lud. Cas. 343; 43 C. 521; 30 M. L. J. 116; 3 
L VV. 207:20 0. W.N. 393; 14 A. L. J. 198; (1916) 
1 M. W. N. 198; 19 M. L. T. 203; 23 0, L. J. 406; 18 
Boui. L. R. 378; 43 1. A- 104 ^P, C.). 


can find no authority for the proposition 
that the mere fact of the indebtedness of a 
person or the knowledge on the part of a 
purchaser that a sale may defeat or delay 
the creditors is suffioient to negative the 
bona fides of a purchaser. As stated by 
Mookerjee and Holmwood, JJ.i if there 
was good consideration and the intention to 
part with the whole interest is proved and 
it is not shown that the transfer was a merd 
cloak for retaining a benefit to the vendor, it 
is valid against the creditors. But if the 
object of the transferor is to defeat or delay 
his creditors and that object is known to 
the transferee and he aids and assists in its 
execution, then the traasfer is not in good 
faith. In this case there is no finding either 
that the intention of the transferor was to 
defeat his creditors or that the transferee 
aided the transferor in the execution of bis 
object. Consequently upon the facts found 
by the Court below, the transfer cannot be 
impugned by the plaintiffs. 

There is another oiroamstance which, in 
my opinion, establishes the bona fidcs of 
defendant No. 1. As pointed out in the 
judgments of the Courts below, if it be held 
that defendant No. 1 purchased with the 
knowledge that the property was given in 
security, he must have known that he could 
not by his purchase defeat those claiming 
under the secnrity. If the plaintiff has been 
a loser, it is due to his own conduct in not 
enforcing the security-bond in the manner 
laid down by law. 

The appeal fails and is dismissed with 
costs. 

Richardson, J. — I agree. 

Appeal dismissed. 


PATNA HIGH COURT. 

ClRCDIT COUUT, OOTTAOK. 

Appeal from Appell^tk Decree No, 41 oF 

1917. 

April 11, 1918. 

Present:— Mr. Justice Roe and Mr. Justice 

Chapman. 

BENUDHAR PANDA— Deoree-holdbr 

— Appellant 
versus 

KANGOI KRISHNA CHANDRA DAS—. 

J ddgment-debtor— Respondent. 

Civil Procedure Code {ActV o/ 1908), 
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gage euit^Preliminary decree not appealed against 

--pnal decree^Interest, rate of, whether can le 
objected to. 

A preliminary decree is dnal if no appeal is filed 
against It. [p. 7^9, col. l.j 

In a mortgage suit the parties agreed to a 
particular rate of interest, such rate being in excess 
of the rate given in the bond. The Court passed a 
preUminary decree embodying this rate of interest 
and no appeal was filed against the decree, but 
when the mortgagee applied for a decree absolute, 
the mortgagor objected to the rate of interest as 
being m excess of the rate claimed in the plaint 
and questioned the jurisdiction of the Court in 
allowing such rate: 

Held, that the Court had jurisdiction to increase 
the rate of interest, that it was at liberty to make 
an order for the payment of interest at any rate 
that seemed suitable, and that as no appeal had 
been filed against the preliminary decree, the order 
fixing the rate of interest could not be questioned 
in any subsequent proceeding., [p. 74C, col. ].] 

Appeal from a deoision of the Distriot 
Jodge, Cnttaok, dated the 23rd Maroh 
1917. ooDfirming that of the Sub Jadge, 
Oattaok, dated the ^3rd Augnat 1916. 

Mr. Baikuntha Nath Dutta, for the Appel- 

lapi. 

Mr, tiarat Ohandra Mukherji, for the Re- 
spondent. 

JUDGMENT. 

Rob, J. — The facts of this ease are that 
the appellant before ns was a mortgagor 
against whom a snit had been instituted to 
enforoe a mortgage. The suit was oompro- 
mised, the terms being that the sum alleged 
to be due on the date of the oompromise was 
reduoed from sometbirg over Rs. 3,000 to 
Rs. 2,200, and the rate of interest given in the 
bond inoreased from Rs. 1-9-0 per cent, per 
mensem to Ra. 3-2 0 per cent, per menEem. 
Not only was this contract in regard to the 
increase of the rate of interest clearly set 
forth in the petition of oompromise, it was 
also meotioned in nnequivooal terms in the 
decree made upon the oompromise. No ap. 
peal was laid against the preliminary decree, 
but when the mortgagee came to Court for 
ft decree absolute and the sale of the property 
upon the taking of an account, the mortgagor- 
judgment-debtor objected that the interest 
agreed upon in the oompromise was in excess 
of the rate claimed in the plaint, and that 
the preliminary decree made providing for 
interest at that rate was outside the juris- 
diction of the Court making the decree. He, 
therefore, asked the Court in drawing up 
an account preliminary to the sale to reckon 


the interest at the rate of Rs. 1-9-0 per cent- 
only. The Coart of first instance accepted 
the contention of the judgment-debtor. This 
decision was confirmed by the District Court 
ID appeal. The mortgagee-deoree-holderi 
therefore, appeals to this Court upon the 
ground that there having been no appeal 
against the decree made upon the compro- 
mise, the Court, in drawing up the account 
necessary to the sale, was bound by the 
terms of the preliminary decree. Two 
authorities have been quoted, decisions of 
ibis Court, in support of the respondent's 
ooutentioD, as against the whole body of 
authority that a preliminary decree is final, 
if no appeal is filed against it. The case 
quoted by the respondent is Rai Brij 
Baj Kiehun v. Rameehioar Singh (1). 
I am unable to see that this deoision 
is of assistance to the respondent. All that 
was done in that case was to make a provi- 
sion in the final decree for interest at the 
Court rate from the date fixed for payment 
in the preliminary decree, in spite of the 
fact that there had been no provision made 
for interest in the preliminary decree 
beyond the date fixed for payment. This 
order was in accordance with the practice 
of the Calcutta High Court on the original 
side as reported by the Registrar, Mr. 
Relchambers, in the note annexed to the 
case of Achalabala Bose v. Surendra Nath 
Bey (2). Rule 324 provides that unless the 
Court shall otherwise order, the decree shall 
direct that the defendant do pay interest at 
the rate of 6 per cent per annum. This rule 
received the approval of the Judicial Com- 
mittee in Sundar Koer v. Rai Sham Krishen 
(3). The second case quoted is a deoision 
to which I was a party iQauri Butt v. Bohan 
TAoftt<r(4)], In that case it was not argued 
that the Court in the oiroumstanoes of the 
case had no power to go behind the original 
decree; I must assume that there were in 
that case facts which precluded that argu. 
ment. In the case before us there is a dis- 
tinct order in the decree that the rate of 
interest shall bo at Rj. 3 2-0 per cent, per 


G) 39 liK.I. (''uj. 
(2) 2-i O. yOG; } 

1179. 


9i:r>{ (1917) paf,. 212. 
C. \Y. N o5('j J2 Itul. 


l>t*o. (n. 8.) 


(3) 3 I C. : 


r* 


R. 301; 

43; 2 :.l. L. 1 
u; -i. Ind. 



\ 9; .1 A. L. J. lo.}; 


.1. UM; 11 C. W. N. 249; 1 

7.. <r. (; ) 

Cui. -iSOj -i ?. L. 209; 2 


9 li'irji. L, 

7 M. h. J. 
r. L. J. 673, 
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Tneneem; and the aole question for our decision 
is whether that decree can now be ignored. 
Referring again to the case of Sundar Koct 
V. Rat Shfim Krishen (3), their Lordships say 
that they "think that the scheme and in- 
tention of the Transfer of Property Act 
was that a general account should be taken 
once for all, and an aggregate amount to be 
stated in the decree for principal, interest 
and costa due on a fixed day, and that after 
the expiration of that day, if the property 
should not bp redeemed, the matter should 
pass from the domain of contract to that of 
the judgment, and the rights of the mort- 
gagee should thenceforth depend, not on the 
contents of his bond, but on the directions 
in the decree.” In conformity with this 
decision the Courts in India have almost 
invariably lightened the burden of the 
mortgagor by fixirg a rate of interest 
subsequent to the date of payment at 
something less than the bond rate, and their 
power to do so has never besn challenged. 

It seems to me impossible to say that the 
Court has jurisdiction to decrease the rate 
of interest stipulated for in the bond but has 
no power to increase it. I am of opinion 
that the Court, when passing the preliminary 
decree in the case before us, was at liberty to 
make an order for the payment of interest 
at any rate that might seem suitable; and I 
am further of opinion that if no appeal 
was made against the order fixing the 
rate of interest, then that order became 
final and shoald not be questioned in 
any further future proceeding. I would, 
therefore, set aside the decree made by the 
Courts below, and direct that execution be 
taken directly in accordance with the decree 
made. In the circumstances of the case I 
would make no order as to costs. 

Chapman, J. — I agree. 

Decree set aside. 


MADRAS HIGH COURT. 

Civil Appeal No. 239 of 1917. 

April 8,1918. 

Present: — Mr. Justice Abdnr Rahim 
and Mr. Justice Seshagiri Aiyar. 

VATAVATTA RAMAN NAIR— 
Dependant No. 1 — Appellant 

versus 

KENATH PUTHBNVITTAL KUP- 
PASSAN MENON ano another— Plaintiff 

AND Defendant No. 2 — Respondents. 

Malabar Law — Melcharth, grant o/— Kanom, 
renewal of, before expiy^of term, validity of-^Duty of 
karDavan — Necessity or benefit to tarwad, proof of^ 
Lender, duty of, to make enquiry, extent of-^Renewal on 
surrender of term of kanom period, effect of. 

The granting of a melcharth before the expiry 
of the terra of the kanom is invalid, save where the 
meicAartA*holdor proves necessity or benefit to 

the tartoad. [p 7-42, col. 1.] t j n 

Raman Nambiar v. Raman Namhiar, 25 Ind -Uas. 
578; M. L. J. 175: 1 L. W. 510, Cheria Chen^ 
kandan v. Krishnan Nambiar, 16 Ind. Cas. 391; 27 
M. L. J.690; 12M. L. T. 600 and MoidinKutti v. Kunh\ 
Koyan, 27 Ind Cas. 1007; 27 M. L J.69I, foUowed. 

The surrender of a term of a kanom 
renewal as from the date of the sorrender 
not affect the principle. [P* P* col. 3J 

The tneZc^ar^h-holder should, in such a case, show 
that there was necessity for the melcharth and 
that he satisfied himself by reasonable enquiries as 
to the existence of such a necessity. Ordinanlyt it 
is enough if he satisfies himself that ther^ is a 
pre-existing debt and he is not bound to pursue his 
enquiries and find out if there was a necessity for 
that debt. It is not enough, however, that he 
enquired of the fcarnauan granting the ynelcharth and 
rested content with the statements made by hini. 
Where a member of the tarwad has already notified 
that the impending alienation is improper it his 
duty to make enquiries of such member, [p. 743, 
col. 2; p. 743, col. J; p. 744, col. I.j 

Appeal against the decree of the* Court 
of the Subordinate Judge, South Malabar, 
at Palghat, dated the 26th March 1917, in 
Original Suit No. 33 of 1915. 

FACTS appear from the judgment. 

Mr. 0. V, Anantkakrishna Aiyar, for the 
Appellant — There are two oiroumetaooea 
which exclude this transaotion from the 
reason of the ordinary rule. In the first 
place, the renewal was brought about as 
tbe result of mediation. Secondly, tbis^ is 
not a Melcharth granted before the expiry 
of the Kanom. A portion of the subsist- 
ing period of tbe Kanom was surrendered. 

The let defendant acted bona fide and 
made reasonable enquiries as to the 
necessity for the renewal. He is, therefore, 
protected as a 2iona fide lender. 
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Mr. T. R, Bamachandra Aiyar, for the 
BespondentB.— The ordinary rale is tbat 
a Melobartb grranted before tbe expiry of tbe 
Kanom is invalid. The reason is tbat the 
hacds of a person who might happen to 
be the Karoavan on tbe expiry of tbe 
Karnavan oannot be fettered. Tbe faot 
tbat an ontstanding term of the Kanom 
is sarrendered to make it legal, does not 
affeottbe principle. 

The let defendant did not aot hona fide. 
Tbe plaintiff bad pnblioly notified tbat tbe 
transaction would not be recognised by tbe 
other members of the Tarwad. It was 
plainly tbe Ist defendaot’s duty to have 
enquired of tbe plaintiff. 


tbe property comprised in Exhibit XX. 
There had been two snits instituted with 
respect to other properties of the 2nd de- 
fendant's Tarwad in possession of the let 
defendant. All these disputes, it appears, 
were arranged to be settled by tbe media- 
tion of certain Pleaders practising at the 
Palgbat Bar, and in tbe result, Exhibits 
II and in were executed. It appears 
tbat altogether Ks. 3,000 was paid 
by tbe let defendant to tbe 2nd defendanti 
out of which Rs. 1,000 was the fee for 
renewal. Tbe case of tbe plaintiff is 
that Exhibit II is a renewal of Exhibit 
XXI which was to expire only some time 
in 1920. 


JUDGMENT. 

Abdur R&him, J. — Tbe plaintiff in tbe suit 
from which this appeal has been preferred 
is a senior Anandravan of tbe Tarwad of 
which the 2nd defendant is tbe Karnavan. 
The Ist defendant bolds a Kanom, Ex- 
hibit II in tbe case, executed on tbe 24th 
August 1914. Tbe object of tbe suit is to 
have tbat Kanom set aside on tbe ground 
that it was an imprudent transaction and 
was injurious to tbe interests of tbe Tarwad, 
Tbe Ist defendant, who is tbe Karnavan 
of a rich Tarwad, has bad dealings with 
tbe 2nd defendant's Tarwad for a long 
time prior to tbe suit. He bolds Kanoms 
and Melcbarths on large properties be* 
longing to tbe 2nd defendant's Tarwed 
including tbe prcpeity in dispute. 

In crder to understand tbe questions aris- 
ing in tbe case, it is necessary only to go 
back to Exhibit XX which is a Melobartb 
in favcnr of the Ist defendant in respect 
of the property comprised in Exhibit II 
executed in May 1916. The Melobartb, 
therefore, which is a sort of second oharge, 
would expire in 1908. In 1902 the 2Dd 
defendant’s predecessor executed in favour 
of the 1 st defendant’s predecessor a Puram- 
kadam — tbat is a second oharge— on receiv- 
ing a fee of about Rs. 1,350. That docu- 
ment contains a stipulation for renewal of 
the Melobartb, Exhibit XX. Then, disputes 
arose between tbe parties net merely 
with respect to this property but also 
with respect to properties belonging to tbe 
2nd defendant's Tarwad in possession of tbe 
Ist defendant. A notice was given by 
tbe 2Dd defendant in 1914 to the let 
defendant asking tbe latter to surrender 


It was strongly contended by Mr. 
Anantbakrishna Aiyar for the appellant 
tbat we must ignore Exhibit XXI altogether, 
as tbat was disputed by the parties and 
as Exhibit li was executed under an 


arrangement arrived at by way of com- 
promise. But tbe whole case tried before 

» was tbat Exhibit II was exeont- 
ed before tbe expiry of the term mentioned 
in Exhibit XXI and, therefore, it was 
invalid unless the Ist defendant was able 
to show tbat the transaction was for the 
benefit of the family or was entered into 
for a necessary purpose. Tbe document. 
Exhibit II, itself states that “though a 
period of 5 years and 8 months has yet 
to expire of the former Puramkadom demise 
for 12 years (meaning thereby Exhibit 
XXI), yet we have tO'day given ycu this 
deraide for 12 years as we are pressed 
for payment of the amount on the pro- 
note with interest thereon executed to M. 
K. Krishna Menon.” The written statement 
of tbe 1st defendant, paragraph 9, also 
proceeds on the same basis and the evi- 
dence of the let defendant himself is to that 
effect. And the question raised by the tirst 
issue, tbe issue bearing on the point is, “whe- 
ther the demise. Exhibit IJ, was valid and 
binding on the Tarwad in view of the 
faot tbat tbe 1st dcfonJaiit has surrendered 
his prior demi-^e before he took this demise.” 
By the prioi" doi' i^f hole is meant the 
Puramkaduni Iks-luhit XXI. 1 think it 
would be rile eiitire case if 


were 


to r.i J-, Anantbakrishna 


■yar m 


th.'it Ilx?. ibit XXI muL;t 





and that we must 
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expired in 1908, Exhibit II shoold not be 
treated as a transaotion entered into before 
tbe expiry of an existing demise. 

Mr. Acanthakrisbna Aiyar has next 
argued that since there were disputes be- 
tween the parties as to the validity of 
Exhibit XXI and also about other transac- 
tions and as Exhibit II was executed in 
settlement of those disputes, no question 
of necessity or beneBt to the Tarwad 
arises in connection with Exhibit II at all. 
But tbe suit raises the question, not whether 
Exhibit II is binding on tbe 2od defendant, 
but whether it binds tbe Tarwad of which 
the 2nd defendant is tbe Karnavan. Exhibit 
II was executed long before tbe expiry 
of the term of Exhibit XXI. Tbe con- 
tention on behalf of the plaintiff is that 
the 1st defendant must prove either 
necessity or benefit to tbe Tarwad. I do 
not think that tbe fact that tbe 2nd de- 
fendant executed Exhibit II under tbe 
mediation of some persons would by itself 
relieve the Ist defendant in tbe oiroum- 
stances of tbe case from making out that 
this is a transaotion wbtcb is binding on 
tbe Tarwad. Tbe defendant did not attempt 
to make a case before tbe trial Court that 
tbe trensaotioD should be upheld cn tbe 
ground that it was part of the terms of a 
hona jide settlement of disputes. If be bad 
set up such a defence, the nature of the 
entire dispute, would have to he looked 
into. All facts which will show that it 
was a hone settlement should have been 
placed before tbe Court. 

It has been ruled in more than one 
case that if a Melobartb is granted before 
tbe expiry of tbe term of the Kanom, tbe 
Melobartb-bolder must prove necessity or 
benefit to tbe Tarwad, See Jiaman i^amhiar 
V. Human NamhiaT (1), Cheria Chirikandany. 
Krtshnan Nambiar (2) and ^fo^din Euiti v. 
Kunhi Kcyan C*^). In tbe first two oases 
Sundara Aiyar, J., and Sadasiva Aiyar, J., 
who bad considerable experience of Mala- 
bar Law and litigation, took part. In fact 
Mr. Anantbakrishna Ai^ar has not seriously 
contended that those rulings . are wrong. 
But bis argument upon wbiob he has 

(1) 26 Ind. Cas. 678; 27 M. L. J. 175; I L. W. 640. 

(21 1(5 lud. Cas. 39); 27 M. L. J. 690; 12 M. I. T. 
600. 

(3) 27 liid CfiB ir07:27 W. L. .1. 691. 


insisted a great deal is that tl|e r^le 
regarding the grant of a Meloharlih has do 
application to the renepsl of a Xaoom. A 
Meloharth is what is granted to a person 
other than the Kanomdar or tenant, wbi^ 
if a Kanom is renewed to the holder of 
the Kanom himself that is a case of renewal. 
The ground upon which the rule yP" 
lating to Melobartb has been based is two* 
fold: — firstly, if a Kanomdar grants a Mel- 
oharth before the expiry of the terni of 
the Kanom, he is practically fettering tfie 
discretion of the person who may hold thp 
office at the time of the expiry of the Kanom. 
Secondly, it is not possible always to %?■ 
certain beforehand what would he fair 
and reasonable terms for tbe Melobartb 
before tbe Kanom has expired- Both 
these considerations seem to apply 
equal force in tbe case of renewals, t- 6 , 
where a Kanom is renewed before the ex- 
piry of its term Mr. Anautbakrisbpa 
Aiyar argues that there is no rule prohibit- 
ing tbe surrender of a portion of tl)a tei'iD 
of a Kanom and that in fact spob a 
surrender would be beneficial to the Tarwad. 
I am not prepared to say that tbe surrender 
of a portion of the term must neces- 
sarily be beneficial to the Tarwad; but 
even supposing it to be so, the grant of 
another Kanom which would expire after tbe 
date of the expiry of the term of tbe original 
Kanom would come within the purview of 
the ruling relating to Melobartb and the 
same ooDsideratiens would apply. Tbe ques- 
tion shortly put is, why sbculd a Karnavan 
be in a hurry to renew a Kanom before 
its term expires. If be can show that 
there was necessity to renew the Kanom at 
that stage or that it was fer the benept 
of tbe Tarwad that he should do so, that 
would be sufficient juRtifioation. I think* 
therefore, that the principle of the rulings 
above cited applies to this case, and this 
is also the view of the Subordinate 
•lodge who is presumably familiar with the 
Malabar Law. 

Then remains the question whether 
Exhibit II is a valid tranfeaotion. The Ist 
defendant has not been able to PTOV^ 
actual necessity, but his real case has been 
that he made 6ona fide enquiries before 
obtaining Exhibit II apd that he was 
satisfied after soph enquiry that neoesady 
existed for the transactipn in question* 
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Wbftt are ^he ezaoi limits of the enquiry 
77biob a person obtaining a transfer or 
adyanoing money to a person in the posi* 
tion of a Karnavan, whose position is very 
muoh a^R^ogoas to that of a manager 
of an ordinary Hindu family, is required 
by law to make are not aapable of being 
defined for all oases. But I think it is 
amply clear from the authorities that it 
is not only enough for the alienee to show 
^bat be made enquiries of the Karnavan 
bimself and that he was satisfied with the 
statements made by him. If that was 
a.ll that was wanted, there would be hardly 
any oase in whioh it would not be pos- 
sible for the alienee to satisfy the letter 
of the law. In Kamsswir Pershad v. Run 
Bahadur Stnffh (4), Sir James Colvile 
delivering the judgment of the Jndioial 
Committee says that "Their Lordships 
in no degree depart from the principles 
laid down in the oase of Hunoomanpersaud 
Fanday y. Musammat Babooee Munraj Koon^ 
Vieree (5) which has been so often cited. 
They have applied those principles in 
recent oaeas not only to the case of a 
manager for an infant, whioh was the 
case there, but to transactions on all fours 
with the present) namely, alienations by 
a widow, and to transactions in whioh a 
father, in derogation of the rights of bis 
sop under the Mitakshara Law, has made 
an alienation of ancestral family estate. 
The principle broadly laid down is, that 
altboDgh the lender is not bound to see 
to the application of the money, and does 
not lose hie rights if, upon a bona fide 
enquiry, he has been deceived as to the 
ezistenoe of the necessity which he bad 
reasonable grounds for supposing to exist, 
be still is under an obligation to do cer- 
tain things. The words of the judgment 
in that oase are: — ‘Their Lordships think 
that the lender is bound to inquire into 
the necessities for the loan and to satisfy 
himeelf as well as he can, with reference 
to the parties with whom he is dealing, 
that the manager is acting in the parti- 
cular instance for the benefit of the 
estate; but they think that if be does 

(4) 6 C. 843 (P. c.); 8 C. L. R. 361; 8 I. A. 8; 4 
Shome L. R Ml; 4 Sar. P. C. J. 210; 5 Ind. J\ir. 157; 
3 Ind. Dec. (n. a.) 54S. 

(6) 6 M. I. A. 393; 18 W. R. 81 noto; Sevestro 253n; 
2 Svth- P. C. J. 29; 1 Sar. P. C. J. 552* 19 E. R. 147. 


SO inquire and acts honestly, the real 
ezistenoe of an alleged sufficient and 
reasonably credited necessity is not a con- 
dition precedent to the validity of his 
charge, and they do net think that, under such 
oircumstanoee, be is bound to see to 
the application of the money.’. ..‘Their 
Lordships do not think that a hona fide 
creditor should suffer when be has 

acted honestly and with due oantion, but 
is himself deceived. The same principle 
was applied in Ravaneehwar Prasad Singh 
V. Ohandi Prasad Singh (6), whioh was 
confirmed by the Privy Council on appeal. 
At page 751* it is pointed out that the 
enquiry was wholly insufficient and could 
not be said to be hona fide on the ground, 
among others, that the Maharajah of 
DuThhanga, who was the alienee there, 
merely satisfied himself with the enquiries 
made of bis servants and did not make 
enquiries of the creditors and the heirs, 
aod that it was not sufficient merely to 
ask the debtor if be was borrowing for 
necessity and to be satisfied with his 
answers. In this oase it is alleged that 
there was a debt of Rs. 3,000 outstand- 
ing on a promissory note executed by the 
2Qd defendant to one Kutti Krishna 
Menon. The evidence is that the Ist 
defendant and his Pleader made enquiries 
of the 2nd defendant as well as of 
Kutti Krishna Menon. The promissory 
note was for Rs 3,000 and part of the 
amount, at any rate, is alleged to have 
been borrowed for the purpose of repair- 
ing a temple belonging to the 2od de- 
fendant’s Tarwad and for the performance 
of the purification ceremony after the repairs. 
This Kutti Krishna Menon is a close 
relation of the 2nd defendant, being bis 
son’s first cousin. The note was executed 
shortly before Exhibit If. The Ist de- 
fendant is a neighbour of the 2nd de- 
fendant and as he has had money dealings 
with him he may well be presumed to 
have some knowledge of his affairs. Now, 
the real point as regards this is that the 
plaintiff, the senior Anandravan of the 
Tarwad, a few days before the transac- 
tion had given a notice (Exhibit C) to 
the Ut defendant that the 2nd defendant 
was trying to execute documents to the 

_ (6M2 Is.d Oil; 3 K c 721. 
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injury of tbe Tarwad and to raise mooey 
for the parposes of his own extravagance. 
He also sent him a notice which he had 
pablished in a vernactilar paper, and there 
it was stated that the 2Dd defendant 
wanted to exeoate a renewal which was 
not for the benefit of the Tarwad nor was 
there any necessity for it. In spite of 
these notices, the 1st defendant, who is a 
Pleader of considerable experience and 
standing in the profession, does not thint 
it worth his while to refer to the plaintiff 
and ascertain from him how far the 
allegations made by him were well- 
founded or not. The repairs of the temple 
were alleged to have been met by sub* 
soription from the tenants and there 

was no necessity, therefore, for borrowing 
any money. It ought to have also struck 
the 1st defendant that Kutti Krishna 
Menon being a near relation of the 2nd 
defendant, it would be safer to require some 
independent proof of the bnna of the 

promissory note. It is difficult to under- 
stand why the 1st defendant should have 
refrained from taking what would appear 
to anybody, and especially to a Pleader, 
obvious steps for securing his position. He 
ought to have gone to the plaintiff and as- 
certained what was the true state of 
affairs. The Tarwad of the 2nd defendant 
consists of a large number of adult male 
persons and he ought to have asked .‘^ome of 
them whether there was any necessity for 
the 2nd defendant to rai^-e any money. I 
think if he had made proper enquiries, he 
would have learnt that the repairs of the 
temple were met by subscriptions from the 
tenants and I must hold that he should not 
have placed implicit reliance on the state- 
ment of the 2Ed defendant or of Kutti 
Krishna Menon. I thirk there is great force 
in the argument of Mr, Ramaohandra Aiyar 
that this payment of Rs. H,000 or of 
Hs. 1,000 as renewal fee for Kxhibit II could 
not have been for purpo8s.s of necessity, 
and it was more or le^s an afterthought 
that struck the let defendant to get hold 
of a promissory note in favour of Kutti 
Krishna Menon. Kutti Krishna Meron is a 
wealthy man and his evidence is that he 
obtained Rs. 60 out of this Rs. 3,00^ as 
consideration for an agreement not to press 
for the loan. There is absolutely nothir u' tn 
pIdw any sort of rjfo?ssi^y why only a few 


r 


days afterwards money had to be raised 

by Exhibit fl in order to pay off this loan. If 

is pointed out by the learned Subordinate' 

Judge that the money alleged to have been' 

repaid to Kutti Krishna Menon was not in-^ 

vested in any better security or to any' 

greater advantage but in fact it was lent to a 

Bank at a lower rate of interest than undey 

Exhibit T. I think the oonolusion of the 

• 

Subordinate Judge was amply justified that 
necessity is not proved or that any benefit 
accrued to the Tarwad from Exhibit II. It 
appears that the 2Dd defendant is an old 
man and it is not at all unlikely, having 
regard to the fact that there are several 
Tavazbis in this Tarwad, that be wanted to 
enrich hie own family at the expense of the 
Tarwad of which he was the Karnavan. It 
seems to me that if the 1st defendant bad 
made proper enquiries, he would have found 
out that there was no necessity whatever 
for executing Exhibit II. On the other 
hand, it seems to me extremely probablei 
as suggested by Mr. Ramaohandra Aiyar, that 
this transaction was really a term of the 
settlement of certain disputes with respect 
to other properties in re.speot of which suits 
were pending and that it was not a trans- 
action entered into for purpo.^es of Tarwad 
necessity. As already pointed out, it was 
not sought to be proved that, apart from 
the question of benefit or necessity, the 
settlement was binding on the Tarwad. 

There has been mnoh discussion before 
us as to a recital in Exhibit II in respect 
of the value of certain improvements amount' 
ing to Rs. 400 to Rs. 800, which is made 
payable along with the mortgage money 

4 

secured by Exhibit II. Those improvements, 
it is abundantly clear, had already been paid 
for by the 2Dd defendant’sITarwad, and there* 
fore, nothing was due on that account. The 
1st defendant, when iu the witness box, 
gave up his claim saying at the same time 
that he was not satisfied that the improve* 
ments had been paid for. I think there 
can be no doubt whatever that the case of 
the plaintiff on this point is perfectly true 
and is borne oat by Exhibit D, the draft of 
which Exhibit B was corrected by the let 
defendant himself. It is, however, possible 
that at the time of the execution of Exhibit 
II the let defendant had forgotten what was 
stated in Exhibit D and, therefore, it is nn- 
neoe.ssary for me to hold that the recital 
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regarding the improvements in Exhibit II 
WAS deliberately false. However, in view of 
my Bnding that there was no necessity for 
the exeontion of Exhibit II at all, I do not 
think it necessary to discuss this part of the 
case any farther. I agree with the finding 
of the Subordinate Judge that Exhibit II is 
not valid and binding on the 2nd defendant’s 
Tarwad and the appeal must be dismissed 
with costs. 

SbshiGIRI Aiyar, J. — I would have simply 
expressed my concurrence with my learned 
brother’s judgment, hid it nob been for the 
fact that I am unable to agree unreservedly 
with what he says regarding the oonduct 
of the Ist defendant. Therefore, I shall 
say a few words on the two questions of 
law argued by Mr. Anantbakriebna Aiyar 
with special reference to the conduct of the 
Ist defendant. I entirely agree in thinking 
that the dooumeot should not be regarded 
solely as the result of a oompromise. There 
is DO issue upon that qiestion. If that 
question bad been raised, there would have 
been a necessity to gc into the evidence as 
to whether the 1st defendant was acting 
honestly in putting forward the claim that 
Exhibit XXI is not binding npon the Tarwad. 
Therefore, it is not open to the defendants 
now to set up that case. 

Upon the further question argued by Mr. 
Anantbakrishna Aiyar that there was a 
surrender of the previously existing Kanom 
and that the renewed ' Kanom which dates 
from the date of the ssrrdoder is not affect- 
ed by the same mischief which afFeot<» a 
Melchai-th or renewal which is to take elleot 
on the expiry of the existing Kanom, I 
fail to see how on prirc plo the twaqucs 
tions are different. The reason why the 
Melobarths are discountenanced under the 
Malabar Law is this: there is an i-tN-in/ 
contract which the Karnavan has made wh co 
is binding on the Tarwad. It h-i-» r* pi'-i’i 
oular term to ran. It is not, theraf 'jv, op.-n to 
a Karnavan to anticipate the terin arid to got a 
new oontraot executed wi thout showing that 
there was necessity for making a new con 


that fresh terms should be imposed upon 
the old tenant. Therefore, it is not ordinarily 
open to a Karnavan to anticipate what 
is going to happen some years after, it 
is a well known fact in Malabar that 
Melobarths and renewals are given mostly 
in the personal interest of the Karnavan for 
the time being who is anxious to enrich 
himself at the expense of the Tarwad. 
Those are the grounds on which these 
transactions have been discountenanced by 
Courts, and I fail to see how the fact that 
there is a surrender of the existing period 
and the Kanom is made to date from the date 
of the surrender oonld make any difference in 
the principles to be applied. Therefore, I agree 
with my learned brother in thinking that 
as in this case there was some time still 
to run for Exhibit XXi, the fact that the 
period was surrendered and a new Kanom 
was taken on that date, should not make 
any difference in considering the question. 

Upon the second question I do not go 
the whole length which my learned brother 
has gone. I see nothing in the conduct 
of the 1st defendant to show that he has 
not been acting honestly and bona fide » In 
my opinion he has been mistaken in judg> 
ing of his rights and duties. There were two 
suits, one in which he was himself the 
plaintiff and the other in which he was the 
defendant. A notice bad been given by 
the 2Qd defendant impeaching the validity 
of the Kanom by his predecessors; in these 
circumstances the ist defendant asked bis 
own Vakil and the Vakil for the 2nd defendant 
to settle the dispute between the parties. He 
apparently relied upon their mediation and 
eutere'^ into this arrangement. Now it may 
be that he felt himself very sure of his 
position and did not make any further 
enquiries. But I do nob think it can be 
said that be shirked any enquiry or acted 
otherwise than honestly in this matter. lu 
my opinion the evidenoo wliioh has been 
given is entirely to his credit, and there 
i-i nothing suggested in tlie cross-examina- 
tion to show that ho whs o.ctiiig fraudulently 


tract. When the old Kanom e'jpires, th^ro 
may be a new man who will h* able to apply 
his mind to the oircum9^aneds arising at the 
end of the period. Hs may prob i!)Iy think that 
the old tenant should not be given tlie Kanom 


or was not beliaving properly towards tho 
2nd defendant, who is ^.k^d to bo an old 
man. Afler :Ji i( .•ae-ii be remembered 


that tho i'^( 
was acting in tho 


:dHi(,ugh a Vakil, 

ot tlie own Tarwaci 


again; 


he may also think that it would 


hiol 


protect. 
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he w&B BotiDg otberwiee than honestly and 
bona in oondaoting the negotiations. At 
the same time I am prepared to agree with 
my leained brother that the enqniry which 
he instiinted was not enffiaient in the eye 
of the law to justify the transaotion. As 
has been pointed oat by my leibrned brother, 
at the time of the traubaotion two notices 
were sent to the Ist defendant, Exhibit G 
and Exhibit L, Ordinarily it would be 
enough for a lender to be satished that 
there is a pre-existing debt, for if a lender 
is to be compelled to 6nd out that that 
debt also was one contracted for necessity 
and if that is to be insisted upon in the case 
of each loan, the result would be that the 
lender would have to go back a r umber of 
years and to investigate the affaita of the 
family from the outset. 

1 do not think that is what the law 
requires of him to do. Nonetheless when 
the 1st defendant had the notices from the 
2ad plaintiff that the money he was going 
to lend to the 2Dd defendant was for the 
latter’s personal use and would not bind 
the Tarwad, it was his duty to have gone 
to that person and made enquiries as to 
whether the representations made in the 
potioee were true or not. His failure to 
ipake further enquiries was cer^inly wrong 
and certainly not legally justiSable. I 
think Bavaneshicnr trasad Sinoh v. Chandi 
frasad Singh (6) lays down the principlee 
applicable to the present case. 1 do not 
understand the decision to rule that in all 
oases where a man is lending to pay off 
a pre-existing debt, the lender must not 
on)y satisfy himself that there ie a debt 
bpt that the debt is also one binding on 
the family- As 1 said before, in my opinion, 
tl.e 1st defendant apparently believed that 
the mediation of the two Vakils was suffi- 
cient to enable him to lend the money; 1 
dp not think that he can be said to have 
acted dishonestly or not to have acted bona 
fide in having taken the renewal. 

As regaids tbe quesifon about tbe insertion 
of tbe further charge in tbe document for 
improvement, tbe same remarks would apply 
here also. I am unable tn agree with Mr. 
Ramaohandra Aiyar that there was anything 
sinister in the conduct of tbe 1st defendant 
in getting this provision for a further 
charge inserted in Exhibit II, The first 
dooumpot wbigb he attested, Exhibit D, was 


m 

in 1898 and 16 yegra 4ter hp |Qpk iW 
dconment, Exhibit II, from tbp 2Dd 
after the mediation of the two VBkih* 
He may say that he was under the in}pr^9* 
sion that the money was not paid and 1^ 
has sworn to the fact that bis KarDaY%!i>T 
Tboppan Nayar, did not receive the money. 

1 see no reason for not believing th^ 
evidence given by him in -the witnesSrhoAr 
It is unnecessary to pursue this sabjeqt 
further because, in my opinion, if tbe 

rested only with Exhibit II, 1 would hayp 
come to the conclusion that the two transao? 
tions were entirely separable. But as I have 
come to tbe conclusion that no necessity 
or beneBt to the Tarwad is provpd by the 
1st defendant in respect of Exhibit II, ^ 
unnecessary to say whether the 2iid ols^W 
should be regarded as a clog op the eqnHy 
of redemption and whether it wpnld 
valid and binding on the Tarwad. 

1 agree in the oonolusion come to by my 
learned brother that the appeal should be 
dismissed with costs. 

to.c.p. 

Appeal dwiMwd. 


• • s 


CALCUTTA HIGH COURT. 

Appe*i. from Appellate Dbcrkb No. 27|2 

OF 1917. 

March 25, 1919. 

PrfS(nt:~ Sir Ernest Fletcher, KT.^end 
Mr. Justice Cuming. 

KEOAR NATH SEN and others— 

4 , • 

PLAINT.FP3 — AfPBLLAKIS 
versus 

IDU KHAN AND OTHERS — Dbfhndaijts 

— Respondents. 

Landlord and tenant — Mortgage by tenant^Rent 
decree in favour of landlord Mortgage decree i» favour 
of mortgagee— Purchasers, coiitest between — Priority. ^ 

In a contest between the purchaser of the tenepts 
interest in execution of a mortgage decree and the 
purchaser in execution of a rent decree obtained 
against the tenant, the latter has priority over 1^® 
former and it is not necessary for him to annul th® 
encumbrance in order to support the priority of his 
purchase under the rent decree, [p. 747, col. 2.J 

Appeal against the decree of the SuhordiWR^® 
Judge. Bankura, dated ^he 3|Bt July I9l*» 
affirming that of tbe Munsif, Ist Oopffe 
Rishenpur, dated the 27th of Match 
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FACTS. appp^r from the jud^mept. 

Baba £(ijoy Kumar Bhattacharjeet for the 
Appellants. — Plaintiff is the appellant. The 
appeal arises ont of a sait for reoovery 
of possession of lands which the plaintiff 
pnrehased in exeontion of his own mort- 
gage deoree on 26th October 1911. The 
mortgage was dated 16th Janaary 1901. 
The land was a Moarasi Mokarari tenare. 
After the mortgage it was put np to sale 
by the landlord and purobased by him. 
Thereafter ha leased the same to defendant 
No. 1 in 1905. After plaintiff had taken 
symboliaal possession, the landlord gave 
notice to plaintiff nnder section 167 of the 
Bengal Tenancy Act in 1912. The present 

snit is for reoovery of possession of the 
lands. My points are: — (0 It was not 
open to the landlord to proceed ander 
seetion 167. A parohaser who has parted 
with bis right cannot proceed to annol 
inoambranoes. (2) No case was made oat 
that notice was seived within one year of 
plaintiff's knowledge (3) The mortgage 
having merged into the deoree, no notice 
is necessary ander section 167. (4) Plaint- 
iff shoald be allowed to redeem the 6rst 
charge, viz.^ for rent. **Parohaser'’ inolodes 
also an assignee of the parohaser under 
section lt»7. See Sreemunt Ram Dey v. 
Ko6ko(yr Ohand (1). In later oases also 
this Coart has held that “pn^’ohaser” includes 
the assignee of a parohaser. See Narayan 
OKandra Kansahf^nik v. Kasiswar Roy (2), 
Ananda Chandra Foddar v. Kunjo Behari Pal 
(3), Shosx Bkusan Majumdar v. KramtuUah 
Sheikh (4). 

The holding is a permanent Mokarari 
Jama. The mortgage having merged in the 
deoree, notice under section 167 cannot be 
given. See Akhoy Kumar Soor v. Be:op 
Ohand Mokatap (5), Meherunnesa v. Shafu 
Sundar Bkuiya (6). 

Baba Brojendra Kumar Bose, fnr the 
Respondents, was not called upon to reply. 

JUDGMENT. — This is an appeal by the 
plaintiffs against the deoiaioii of the learned 
Sobordina'e Judge of Bankura, dated the 
Slst July 1917, affirming the decision of 

(1) 16 W. R. 481 at p. 4S2. 

(2) I C. L. J. 579. 

(3) 8 C. L. J. 177. 

(4) 10 C. W. N. 148. 

(6) 29 C. 813 at p. 820. 

\6) 6 0. W. N. 834. 


the Ist Mansif at Bishenpar. The plaintiffs 
brought the suit to recover possession of 
certain immoveable property, which they 
said they had parohased in exeontion of a 
mortgage deoree passed in a suit which 
was brought to enforce a mortgage held 
by the plaintiffs' father. The defendants 
claimed as purchasers nnder a rent deoree 
obtained by the landlords of the mort- 
gagor of the plaintiffs, that is defendants 
Nos. 4 to 6. The competition, therefore, 
was, it is quite clear, one between the 
purchasers in execution of a mortgage- 
decree of the tenant's interest and the 
purchasers in execution of a rent deoree 
obtained against the mortgagor, the tenant. 
The oases in this Court . are qaite clear 
that between those interests the pur- 
chaser in execution of the rent deoree 
has priority over che purchase in execution 
of the mortgage deoree. The oases of 
Qopi l^ath Mahapatra v. Kashi Nath Beg 
(7) and Bihi Taihatannessa Chowdhurani v. 
Pratahati Dasi (8) are clear authorities 
on that point. The serving of notice, 
therefore, to annul the encumbrance was 
a work of supererogation, and it was not 
necessary for the defendants to do that 
in order to support the priority of their 
purchase under the rent deoree as against 
the purchasers under the mortgage deoree. 
In that view of the case the other points 
urged do not arise. The present appeal, 
therefore, fails and is dismissed with costs. 

Appeal dismissed, 

(7) 1 lud. Cas. 35; 9 C. L. J. 234; 13 C. W. N. 412. 

v8) 4 Ind. Cas. 750; 10 C. L. J. GtO. 


PATNA HIGH COURT. 

Appeal fkom Appellate Deckee No. 779 

OF 1917. 

December 11, 19IS. 

Present-. — Mr. Justioa Roe and 
Mr, .Tnetioo ./wala Prasad. 

B A Fi Dl'.'O R A I — Appellant 


RAM PKB \lj 

01 X • : , ■: ti: 
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ri — Respondent. 

of, mn'le of —Trj.-ipagf!C) 
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In assessing the amount payable by a trespasser on 
account of mesne profits, the costs of cultivation 
and reaping should be allowed to him. 

Appeal from a deoiaioo of the Distriot 
Jndge, Shahabad, dated the 26bh Maroh 1917, 
m difying that of the Mnasif, Arrah, dated 
the 11th August 1916. 

Mr. Atul Krishm Ray, for the Appellant. 

Mr. Raghunath Sitighf for the Respond* 
dent. 

JUDGMENT. — The appellants in this 
ease are aggrieved by a decree for mesne 
profits on the basis of the actual productive 
power of the land without taking into 
calculation the cost of labour for growing 
and reaping the crops. It is urged on 
behalf of the rec^ponden^s that the view 
taken by the Allahabad Court has been 
that where the cultivation of the land has 
been done by a trespasser he is not entitled 
to such expenses. This, no doubt, was the 
view taken in the Full Bench decision in 
Altaf All V. Ldji Mai (1), but even 
that view has been considerably modified 
by Ihe decision in Abdul Gkofur v. Ram Ram 
(2). Certainly the Calcutta view has always 
been that where there has been a trespass 
no more will be given against the tres- 
passer than what a man of ordinary capacity 
and diligsnoe would gain from the trespass. 

In this view it is clear that the costs of 
cultivation and reaping sbculd have been 
allowed. We assess these costs at thirty- 
three per cent, and direct that the decree 
made by the lower Appellate Court be 
reduced by one third. The plaintiff respond- 
ents in the first inetan^e stem to have 
grossly overvalued their claim. We, there- 
fore, direct that each patty pay his own cost} 
thrcughout thefe proceedings. 

Decree modified. 

(1) 1 A. 618; 2 Ind. Jur- 600|1 Ind. Doc. (n. 8.) 357. 

(2) 23 A. 252; A. W. N. ()901) 80. 


MADRAS HIGH OOURT. 

CiviL Appeal No, 128 of 1917, 

April 19, 1918. 

Freseni'. — Justice Sir Williaui Ayling, 

Kt., and Mr. Justios Sesbagiri Aiyar. 

AliLA PICHAI ROWTHAN— DEFiSDAiiT 

No. 1 — Appellant ^ 

t 

t0TStt8 

PAPPATHIAMMAL alias AMMAD BIBI 
AND orastts — P liintiFfs and Defsadakts Nos. 

2 AND 3~Rb<poidbnts. 

Zfiinitatton Act (IX of 1908 >,«. 7 — Muhammadan 
Law — Claim of heirs entitled to definite shares,- 
whethef joint cause of action — Administrator de son* 
tort, liability of, to account. r 

In a Muhammadan family, where the beirs are 
entitled to definite shares as ienants-Ir.-common 
the cause of action of such heirs in respect of the' 
estate cannot be said to be a joint one for purposes 
of limitation, [p. 749, col. 2.] 

An administrutor de A'on torMs not responsible as,, 
an agent to render an account. He is only respon- 
sible to refund monies which be has received on 
behalf of the estate, [p. 749, ool. 1.] 

Appeal against the decree of the Court of 
the Subordinate Judge, Madura, in Original 
Suit No 79 of 1914. 

Mr. K. V. Krishnasami Ayyar^ for the 
Appellant. 

Mr. K.Jagannadha Aypir, fortbe Respond*' 
ents. 

JUDGMENT. — Two Muhammadan bro- 
thers, Sanjiappa Rowthan and Sbiek Muham- 
mad Howthan, acquired considerable proper* 

ties. Sbiek Muhammad died in 1894 and 
Sanjiappa Rowfchan in 1901. The three 
plaintiffs are the widow, the son and 
daughter respectively of Sanjiappa. The 
2od and 3rd defendants are the widow 
and daughter of Shiek Muhammad. Tbe 
1st defendant is the husband of tbe 3rd 
defendant. 

Tbe case for the plaintiffs is that after 
the death of Sanjiappa Rowthan the pro- 
perties ware entrusted to tbe management 
of 1st defendant on behalf of the members 
of the Muhammadan family, that daring 
the management the Ist defendant misappro- 
priated the properties, that tberenpon 
certain mediators interceded and obtainod 
the transfer of some of the properties to 
tbe plaintiffs and that the 1st defendant 
is still retaining monies belonging to the 

plaintiffs. The 1st defendant denied his ageiioy 

and his liability to account. 

The Subordinate Judge in an unnecessarily 
iong judgment has come to theconcloBion thao 
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tbe Isi defendant manaifred the properties 
honestly until 1909, that sinoe then be 
had not been dieoharginfr his duties 
properly, and that, therefore, he should 
beheld aooountable for monies reoeived by 
him einoe 1909. The Ist defendant and tbe 
plaintiffs have filed a memorandum of objeo- 
tions. 

Tbe legal position of the let defendant 
has not been oorreotly appreoiated in tbe 
Court below. We are satisfied that the 
1st defendant was asked to manage the 
properties belonging to tbe share of Sbiek 
Muhammad. We do not agree with Mr, 
K. Y, Krishnasawmi Ayyar that unless 
there is direct evidence of an appointment 
as agent the 1st defendant cannot be held 
liable; hut tbe agency which is inferable 
from the course of conduct pursued by tbe 
1st plaintiff and the 1st defendant cannot 
affect plaintiffs Nos 2 and 3 It is now well 
settled in this Presidency that a Mubam' 
madan mother is not the de jure guardian of 
her children [Hyderman Kutti v. Syed Ali 

(1) ]. Consequently the 1st defendant could not 
have been appointed either expressly or 
impliedly by the 1st plaintiff to be tbe agent 
for the management of the properties of 
the 2Dd and 3rd plaintiffs. The position 
occupied by tbe let defendant must under 
tbe circumstances be taken to be as agent 
of the 1st plaintiff and as administrator 
de son tort of tbe properties of the 2nd 
and 3rd plaintiffs. This being tbe legal 
relationship of the parties, the question 
novr for consideration is whether the claim 
for an account has become barred either 
wholly or in part. There can be no doubt 
that an administrator de son tort is not 
responsible as an agent to render an 
account. He is only responsible to refund 
monies which he has received on behalf of tbe 
estate. See William’s Law of Executors and 
Administrators, Volume I, page 190. Seethe 
observations in Stevens, In re, Cooke v. 

(2) . Consequently tbe Ist defendant is bound 
to restore to plaintiffs 2nd and 3rd all the 
monies reoeived by him from their estate. The 
estate consists of two classes of property: one 
consisting of lands which are in the posses* 

4 

' (1) 16 Ind. Caa. 676; 37 hi. 5U; 33 M. L. J. 244j 12 

Ml h. T. 147; (1912) M. W. N. 389. 

(2) (1898) 1 Ch. 162; 67 L. J. Cii. 118; 77 U T. 508; 
46 W. a. 177| 14 T. L. R. Ul. 
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sion of cultivating ryots, the other consisting 
of bonds for monies borrowed from tbe 
estate. As regards tbe former, the finding of 
the Subordinate Judge which is. supported 
by the evidence is that until 1909 the 
Ist defendant bad not misappropriated or 
retained any monies belonging to tbe 
share of tbe two minor plaintiffs. Therefore, 
he is liable to plaintiffs two and three only 
for monies reoeived by him since 1903, 
and up to the beginning of 1911, when the 
decision of the arbitrators was given. As 
regards the latter class of property, 
apparently all tbe bonds, whether renewed 
ill the name of the first defendant or 
still standing in the name of the minor 
plaintiffs, were handed over to tbe mediators 
in 1911, Tbe mediators decided that if 
the 1st defendant was guilty of laches in 
collecting tbe monies on tbe bonds and 
had thereby allowed them to be barred 
by limitation, he should make good to the 
various plaintiffs the loss occasioned by 
his conduct. Therefore, the liability of 
tbe Ist defendant so far as tbe bonds are 
conoeroed is regulated by tbe decision of 
the arbitrators by Exhibit II, and not by 
his liability as administrator de son tort. 
The result will be that so far as the bonds are 
concerned, the 1st defendant should be held 
liable only in respect of any time barred debts 
between 1909 and 1911. After 1911 the 
Ist defendant having severed his oonneotion 
with the management, any laches on the 
part of the two plaintiffs to collect monies 
due to them should not be charged against 
him. The decree of the Subordinate Judge 
as far as plaintiffs Nos. 2 and 3 are oonoerned 
will be modified as indicated above. 

As regards the let plaintiff, the Subor- 
dinate Judge says that her right of suit is 
not barred, because the claim of the second 
and third plaintiffs is not barred by 
limitation. We are unable to agree with 
him. It i.s true that the decision in 
Akinsa Bibi v. AbJul Kader Saheb (3) lends 
support to the view taken by the Subordinate 
Judge, But W0 fail to see how in a 
Muhammadan family where the heirs are 
entitled to defiuito shares as tenants-iu* 
common, the cause of action of such heirs 
can be said to bo a joint one. In the ease 
of the Ist pluinUff she was a major and 

(3) 2o il. 
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she entrnsted the let defeodaut with the 
management o! her property. She has 
not brought the suit within three years of 
the termination of the agenoy; oonsequently 
her claim so far ae the income from landed 
properties is concerned is barred by limi- 
tation. So far as her right to get her 
share of the time-barred debts for which 
nnder the award of the arbitrators the let 
defendant was held responsible is concerned, 
her claim is saved by Exhibit ll. The decree 
in favour of the 1st plaintiff can only be 
for the loss occasioned to her in respect of 
the bonds items Nos 1 to 31 mentioned in the 
plaint sohednle. 

As regards the memorandum of objection^, 
in the view we have taken of the legal 
relationship of the parties, the claim on 
behalf of the 1 at plaintiff and of the other 
plaintiffs is unsustainable. That is dismissed 
with costs. In the appeal parties will pay and 
receive proportionate costs, 

M. c. P. 

Decree modified. 


UPPER. BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Rkvisios No. 215 of 1918. 

March 11, 1919. 

present:— Heald, A. J, C. 
OVANNA PERUMALCHBTry— 

Applicant 

versus 

MAUNG MYIN AND AHOTSER— Respondents. 

Civil Procedure Code (Act V o/ 1903), jj. 73 (b', O. 
XXI r. 66 (4 )— o/ Qecr«?c— Pj-optfrfr, subject 
to \mrigatje, xvhether c«n he attached and sold^ 

Procedure. ^ . 

Property subject to a UGufructnary mortgage is 

liable to bo attached in execution of a decree against 
the mortgagor and the decroe-holder has a right 
to bring to sale his judgment-debtor’s right or 
equity of redemption; but unless the mortgaged 
consents, the deoree-holdcr has no right to bring 
the property itself to sale, all he can sell is the 
residual right of the mortgagor, that is, tlie right 
to recover the property on payment of the mortgage- 
money, [p. 750. col. U; p. 751, col. 1.] 

Procedure for execution against property under 
mortgage explained, [p. 751, col. 2.] 
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Mr. 0. 0. S, Pillavt for the Applicant. 

Mr. Maung Su, for the Respondents. 

JUDGMENT. — The petitioner obtained a 
decree against Manng Ka Ya and Ma Hla Min 
and in execution of that decree applied for 
attachment and sale of certain lands, which he 
alleged to belong to his judgment-debtdrs 
and to be in the possession of the present 
respondents, Manng Myin and Kyaw Dun, 
as usufructuary mortgagees for Rs. 300. 
He asked that the lands might be sold 
free of mortgage and that out of 
the proceeds the mortgage money might 
first be paid to the respondents, and that 
the balance, if any, might be paid to him 
towards satisfaction of bis decree. 

On this application the Court issued a 
warrant attaching the lands. 

The respondents filed an application for 
removal of the attachment and produced 
their registered mortgage deed for Rs. 3C0. 
They said that the lands, being snbjeot to 
usufructuary mortgage, could not be brought 
to sale. 

The lower Court, reading the judgment of 
this Court in the case of Mootia Ohetty V. 
Maung Qyi (1) as saying merely that property 
under mortgage with possession cannot he 
attached, and overlooking the order of the 
Court which set aside the order removing 
the attachment and directed that the attach- 
ment should be continued on the equity of 
redemption, committed the very mistake 
which was corrected in that case, and removed 
the attacbmeot. 

The petitioner applies for revision, on the 
ground that the lower Court misunderstood 
the ruling which it professed to follow and 
ought, instead of removing the attachment, 
to have allowed it to continue as against his 
judgment-debtor’s equity of redemption. 

There can be no doubt that this contention 
is correct. 

It was pointed out in this Court in the 
case of Maung Ohit Pon v. Maung Hmon (2) 
that in snob oases the decree-holder has a 
right to bring to sale his judgment-debtor’s 
right or equity of redemption, and if ha 
has a right to bring it to sale, he clearly 
has a right to attach it. 

But unless the mortgagee consents, the 
decree-holder has no right to bring the 
property itself to sale. All he can sell 'ia 

(1) U. B. R. (1897-01) II, 261. 

(2) U. B. R. (1892.96) II, 613. 
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the residual right of the mortgagor, that 
is, the right to recover the property on 
payment of the mortgage money. 

When a Court reoeives an application for 
execution against property which is admittedly 
or is alleged to be subject to mortgage, it should 
give notice to the mortgagee, and ask him 
whether he consents to the sale of the 
property free of mortgage. If he consents 
and there is no dispute as to the fact of 
the mortgage or the amount of the mortgage 
money, the Court may under the provisions 
of section 73 (5) of the Code of Civil Proce- 
dure direct the sale of the property free 
of mortgage, giving the mortgagee the 
same interest in the proceeds of the sale 
as be had in the property sold. In that 
case no mention of the mortgage should 
be made in the proclamation of sale. 

If the mortgagee does not consent to 
the sale of the property free of bis mortgage, 
but the amount of the mortgage money is 
not disputed, the proclamation must state 
that what is sold is tbe right to redeem 
the lands for that amount. 

If either tbe fact of the mortgage or 
tbe amount of the mortgage money be 
disputed tbe proper procedure is for the 
Court to make a summary enquiry under 
the provisions of Order XXI, rule 66 (4), 
with a view to ascertaining what the 
exact nature of the mortgagee’s claim is 
and bow far it is admitted by the deoree> 
holder, and then to state the result of 
the enquiry in the proclamation of sale, 
which should show clearly that what is to 
be sold is only the judgment^debtor’s interest 
in the property, and that a mortgage for 
so much is claimed against tbe property 
but is disputed or not admitted, or that 
the mortgage is admitted but the amount 
of the mortgage money is disputed or is 
admitted only in part. 

In (he present case the mortgage and the 
amount of the mortgage money are admitted 
by both parties, bat the mortgagee does 
not consent to the sale of tbe property free of 
mortgage. All that can be sold, therefore, is 
tbe mortgagor’s right to redeem the property 
for Rj. 300, and tbe proclamation of sale 
must make it quite clear that it is not 
the property itself but the nDortgagor’a 
right to redeem it for Rs. 300 which is being 
sold. 


The lower Court’s order removing the 
attachment is set aside and it is ordered that 
the attachment be continued in respect of the 
judgment-debtor’s right to redeem the pro- 
perty for Rs. 300. 

Each side will bear its own costs through- 
out because each has been partially suocessfal. 

Decree varied. 


LAHORE HIGH COURT. 

Second Civil Appeal No, 2768 op 1915. 

May 10, 1919. 

PreeenU — Mr. Justice S^ott. Smith and 
Mr. Justice Martineau. 

MAULA DAD — Defendant — Appellant 

versus 

Musammat BEGAM — Plaintiff 

Respondent. 

Civil Procedure Code {Act V of 1908), O. XLI, r. 31 
^Appeal^Appellate Court, duty of, to consider cvu 
deuce — Pleadings — Court, whether can set up new 
case. 

It is^ the dafcy of the Appellate Court to consider 
the evidence on the record and where this is not 
done, the judgment is liable to be sot aside in second 
appeal, [p. 762, col. 2; p. 76», col. 1.] 

A Court of Appeal cannot set up a case for any 
of the parties which is not put forward in the 
pleadings [p. 762, col. 2.] 

Second appeal from the decree of the 
District Judge, Jhelum, dated the 12th 
June 1915, reversing that of the Senior Sub- 
ordinate Judge, lat Claes, Gajrat. dated 
the 25th February 1915, dismissing plaiut- 
ifE’s claim. 

The Hon’ble Mr. Muhammad Shafi, for the 
Appellant. 

The Hon’ble Mr, Pazal i'llussain, for the 
Respondent. 

JUDGMENT. — In tbe suit out of which 
the present appeal arises Musam'nt,at Begam, 
the plaintiff, the sole surviving member 
of a family of prostitutes living in tbe 
town of Gnjrat, sued for possession of 
certain property sold by Musammat Bakht 
Bhari, her aunt, to Choudhari Maula Dad, 
defendant-appellant, ou the 6th of February 
1914, on the ground that the propgrty 
was acquired with tlio earnings of Musam. 
mat Jhandi, another aunt, and out of the 
property le??- by Musammat Sbado. her 
grandmother, though the sale-deeds wer® 
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executed in the name of Musammat Bakht 
Bhari. The title-deeds being in the name 
of Musammat Bakht Bhari and the land 
having been entered in her name in the 
revenue records, the onus is clearly upon 
the plaintiff to show that Musammat 
Bakht Bhari was really only a benamidar 
and not the actual owner of the property. 
The 6 rst Court rightly laid the onus of 
proving the third issue, 

“Did Musammat Bakht Bhari acquire 
the property in dispute with the earn- 
ings of Musarnmat Jhandi?” 
upon the plaintiff, and found that the pro- 
perly was not acquired with the earnings of 
Musammat Jhandi but was acquired by 
Musammat Bakht Bhari herself out of the 
earnings of her two daughters, Musammat 
Piranditti and Musammat Udmi, who were 
well-known singers and dancers and earned 
large sums of money from their trade 
as such. It accordingly dismissed the 
plaintiff’s suit. The lower Appellate Court 
reversed this decision, saying that it was 
on the whole satisfied that the land 
was bought with money contributed by 
Musammat Jhandi and Musammat Begam, 
possibly with the help of the two girls, 
i.e , the daughters of Musammat Bakht 
Bhari, but probably without their help. 
It held that the property was, therefore, 
family property which Musammat Bakht 
Bhari had no power to sell and it 
decreed the plaintiff’s claim. 

The vendee, Chaudhari Maula Dad, has 
filed a second appeal to this Court and 
Mr. Shafi has strenuously urged on his 
behalf that the lower Appellate Court has 
set op a new case for the plaintiff which 
was never raised by her and. that the 
findings recorded by it are not based 
upon the evidence on the record. Now 
turning to the plaint, we find it clearly 
Alleged therein that the property in suit 
was acquired with the earnings of Musam- 
mat Jhandi and with the property left 
by Musammat Shado. The lower Appel- 
late Court at the commencement of its 
judgment says that the suit was brought 
on the ground that the land is Part of 
the family estate of Musammat Shades 
children. This, however, was not the 
allegation in the plaint. The lower Ap. 
.'pellate Court was also wrong in stating 
the plaintiff’s assertion to be that the 


land was acquired by the family with 
the earnings of Musammat Jhandi and 
Musarf.mat Begam herself. Musammat Begam 
neither in the plaint nor in her oral 
statement said that any of the purchase 
money was contributed by herself. In 
discussing the findings of the Subordiuaie 
Judge to the effect that the land was 
acquired by the prostitution of Musammat 
Bakht Bhari’s daughters the learned 
District Judge says; There is consider- 
able doubt as to this, because both these 
girls married respectable ruen early in life 
and it is not, therefore, very likely that 
they earned large sums by prostitution. ” 
Further on he says: “ I think • the probabi- 
lities are that they e.t Musammat Bakht 
Bbari’s daughters) remained perfectly res- 
pec able and did not amass vreallh by 
prostitution. ” Now evidence was produced 
to the effect that Musammat Bikhat 
Bbari’s daughters were famous singers and 
dancers and acquired sums of money which 
they handed over to their mother with 
which she purchased the land in suit. A 
local commissioner was also appointed 
whose finding is to the same effect. The 
learned District Judge baa not referred to 
any of the evidence or to the report of the 
local commissioner and after a careful 
consideration of bis judgment we are unable 
to say whether he has duly considered 
this evidence or not. His judgment in 
fact deals more with generalities than 
with the actual evidence on the record. 

It 18 admitted that the plaintiff’s son 
purchased a bouse from Musammat Bakht 
Bhari, which would seem to show that she 
had some separate property of her own 
of which the plaintiff’s family admitted her 
to be the owner. This fact has not been 
referred to by the learned District Judge. 
In finding that the purchase money was 
supplied by Musammat Jhandi and 3 Iusammat 
Begam possibly with some help from the 
daughters of Musarnmat Bakht Bhari but 
probably without such help, the learned 
District Judge has set up a case for the 
plaintiff which was not put forward by 
her in her pleadings and is apparently 
not borne out by any evidence on the 
record. We do not think it was open to the 
Court below to set up a new case for 
the plaintiff in this manner and as we 
are not sure whether it considered the evi* 
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doDoa prodaoed by the parties, we have 
no option bat to reDiand the ease for 
re deoision. 

We aooordingly aooept the appeal and 
■ettioB aside the order of the lower Appel- 
late Conrt remand the oase thereto under 
Order XLI, rule 23, Civil Prooednre Code, 
for re^deoision on the merits. Stamp in this 
Court will be refunded and other costs 
will be costs in the cause. 

Appeal accepted'y Oase remanded. 


PATNA HIGH COURT. 

Appsal PROM Appbllatk Degree No, 1200 

OP 1917. 

May 22, 1919. 

Present: — Mr. Justice Das. 

Raj.i DHAKBSHWAR PRASAD NARAIN 

SINGH AKD OTHERS — PlaINTIFPS — 

Appellants 

versus 

MANNA IjAL and others ^Dependants 

— Respondents. 

Tort-^Servant and master — Liability oj master for 
iort committed by servant — Tes^^Unrden of prooj. 

Before a plaintiff can succeed in a suit for damages 
avainst a master for a wronfy done by his tenants 
and servants, he must show that the act complained 
of was done in the course of something which was 
authorised by the master to bo done. [p. 754, col. 1.] 

Appeal from a decision of the District 
Judge, Patna. 

Messrs. Oanesh Dntt Singh and Qang.Tdkar 
Das, for the Appellants. 

Messrs. Kulwant Sakai and Nowal Keshore 
r rasad, I, for the Respondents. 

JUDGMENT. — The plaintiffs are the 
Maliks of Mauzi GbB;^ipur and they institut- 
ed the suit out of which this appeal arises 
for recovery of Ra, 4i0 15 0 Their case is 
that the Bund which they bad erected in the 
Nigar for the irrigation of their lands was 
out by the Amlas and tenants of the defend- 
ants with the result that the crops were 
materially damaged. The suit, therefore, was 
a salt for damages against the masters for 
a wrong done by the tenants and servants of 
the master. 

The lower Appellate Court has given a 
decree for the full amount. 

The lower Appellate Court has found, 
firstly, that the plaintiffs were entitled to 
Erect a dam in the Nigar and that the 

48 


Bund was actually cut by the Amlas 
and the tenants of the defendants, secondly 
by reason of ibis tort oommitted by tbe 
Amlas and tenants of the defendants, 
the plaintiffs have suffered damages which 
the lower Appellate Conrt has assessed at 
Rs. 440-15-0. These findings are findings of 
.fact and are, therefore, binding on me in second 
appeal. 

But the qnestion of law which has been 
argued by Mr. Ganesh Dntt Singh is that the 
masters would not be liable for tbe tort 
committed by the servants unless it is shown 
that the tort in question was committed 
within the scope of their employment. He 
says that there is no evidence and no find- 
ing that it was part of the duty of the 
Amlas to look after the irrigation work on 
behalf of the Maliks, and, therefore, in the 
absence of soeb a finding tbe Maliks would 
not bs liable in an action for damages. 

There is one matter that mast be dis- 
posed of at once. The lower Appellate Court 
undoubtedly says in the course of his 
judgment that *'it was the duty of the 
Amlas to look after tbe irrigation of tbe 
village and the interest of tbe proprietor 
generally.*’ 

It has been argned on behalf of the 
respondent that the lower Appellate Court 
intended to find this as a fact on the 
. evidence that was adduced in the oase. 
Mr. Ross, tbe learned District Judge, is 
always very precise and clear in bis language, 
and reading the judgment as a whole I 
do not think that he intended to find it 
as a fact that the duty of these Amlas in 
question was to look after the irrigation 
of the village and the interest of the pro- 
prietor generally,” He assumed, 1 think, 
that it was the duty of the Amlas to look 
after tbe irrigation of the village and the 
interest of the proprietor generally, and I 
am confirmed in this opinion by the words 
and the interest of the propiietor generally” 
that occur in the judgment. No doubt 
it is the duty of the Amlas to look after the 
interest of tbe proprietor generally, but the 
question still ^euvdin^i whether it was 
part of their to look after the 

irrigation of the village. That must depend 
upon the evidence '.>efore the Court. I do not 
think that Mr. f.'osa intended to find as a 
fact on the that was produced before 

him tha( :t '.v r-; part of the duty of the 
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Amlfts who actually committed the tort 
to look after the irrigation of the village. 

The question, therefore, that arises in this 
case is whether, in the absence of 
a Bnding that it. was part of the usual 
work of the Amlas who actually committed 
the tort to look after the irrigation work, 
there can he a decree against the Maliks. 

It is conceded that before a decree 
can be passed against the Maliks, it must 
be shown that the tort committed by the 
servants was within what is usually 
termed the scope of their employment. 
But it is argued that since the Amlas 
were in the service of the Maliks, there* 
fore, it was within the scope of their 
employment to do work on behalf of the 
Maliks. In the well-known work on Torts 
by Clerk and Lindsell, 6tb Edition, page 
82, the learned authors say: — 

*'An act is said to be within the scope 
of the servant's employment when, although 
itself unauthorised, it is so directly in* 
oidental to some act or class of acts which 
the servant was authorised to do that it 
may be said to be a mode, though no 
doubt an improper mode, of performing 
them. For an impropriety or excess on 
the part of the servant in the course of 
doing something which was authorised 
the master will be responsible but not 
for an act wholly unconnected with the 
class of acts which the servant was authoris- 
ed to do. In short, the master*8 liability 
for the unauthorised torts of bis servant 
is limited to unauthorised modes of doing 
aothorised acts." 

Therefore, before the plaintiffs can make 
the Maliks liable for the tort committed by 
the Amlas, it must be shown that the act that 
was done was done in the course of 
doing something which was authorised. 

In the leading case of Barwick v. English 
Joint Stock Bank (1) Mr. Justice Willea, 
with reference to what may be deemed to 
be in the course of service, said as follows: — 
*'Id all these oases it may be said, as 
it was said here, that the master has not 
authorised the act. It is true, he has not 
authorised the particular act, but be has 
put the agent in his place to do that 

(1) (1867) 2 hK. 259 at p. 266i 36 L. J. Ei. 1 17; 16 
\j. T. 461; 15 W. R. 877. 
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class of acts, and he must be answerable 
for the manner in which the agent has 
conducted himself in doing the business 
which it was the act of his master to place 
him in.” 

Therefore, according to Mr, Justice Willes 
the test is, has the master put the agent 
in bis place to do that class of acts, in 
other words, did the Maliks in this case put 
the Amlas to do irrigation work on their 
behalf? That seems to me to be the real 
test in oases of this kind, The view that 
1 take is in complete accord with the deci- 
sion in A. Gaspersz v. Kishori Lil Boy Ohow- 
dhari (2). The question in that case was 
whether the master was liable for damages 
for the wrongful felling and carrying away 
of trees growing on part of the estate 
belonging to the plaintiff. The Judioial 
Committee in the course of their judgment 
says: **Several of the questions raised here 
may be disposed of very shortly. Both 
Courts have held that it is not proved that 
any cutting took place by actual order of 
the first two defendants. Mr. Arathoon was 
driven to contend that they must be held 
responsible for it in point of law, because 
the other defendants held some employ- 
ments under th^m. But there is no evi- 
dence at all that to out trees was in the 
ordinary course of the duty of any of them. 
The only statement to which their Lord- 
ships were referred bears the other way. 
The appeal wholly fails as against the first 
two defendants.'' 

I am of opinion that it was essential that the 
plaintiffs should prove that it was part of the 
duty of the Amlas who actually committed the 
tort to do that class of work in connection 
with which the Bund was out by them. 
There is no finding to that effect. It 
may be that there is evidence on (be record 
which would enable the lower Appellate 
Court to come to that oonolnsiou. I would, 
therefore, allow this appeal and remand the 
case to the lower Appellate Court for a 
finding on this issue. The lower Appellate 
Court will consider the evidence and dispose 
of the following issne: — 

Was it part of the duty of the Amlas 
who actually committed the tort in question 
to do that class of work in connection 

(2) 2.3 C. 922 (P. C.): 7 Sar. P. 0. J. 31| 1 C. W. 
N. 12; 12 Ind. Dec (n. a.) 612. 
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with which the Band was aotaally oat by 
tbemP 

I reserve the qaeation of ooats. 

Let the record be returned to the lower 

* * 

Appellate Court forthwith. The lower Ap- 
pellate Court will return its finding on the 
issue framed by me to this Court with all 
convenient speed. 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 86 of 1916. 

May 30. 1919. 

Present: — Mr. Justice Shadi Lai and Mr. 

Justice Martineau. 

SHADl — Plainupf — Appellant 

versus 

ABDURRAHMAN and others — DEFcNOiNTS 

0 F* NTS 

Limitation Act (IX of 1908), 8ch. I, Arts. 134, 144— 
Suit by trustee against co-trustee for joint possession — 
Limitation applicable. 

A suit for joint possession of trust property 
brought by a trustee against a co^trustee, who has 
alienated the trust property, and the person to whom 
it has been alienated is governed by the 12 years’ 
role of limitation and the article applicable thereto 
is Article 134 of Schedule I to the Limitation Act. 
Cp. 7B6, col. 1.] 

Second appeal from the decree of the 
District Judge. Jnllnndar, dated the 30tb 
November 1915. reversing that of the 
Subordinate Judge, Jallundur, dated the 
29th July 1914. decreeing claim. 

Messrs. Pofi, and Ohulam Rasul^ for the 
Appellant. 

Mr. Hiae Muhammad^ for the Respondents. 

JUDGMENT.— On the 5th March 190? 
ilusammai Hajran. one of the six Majawars 
of the Kbankah known as Khankab Panj 
Pir Sahib in the Jullandur City, effected 
a mortgage with possession of a plot of 
open site said to belong to the said 
Khankab. On the 18th March 1913 the 
plaintiff, who too claims to be a Mujawar 
of the institution, brought the present 
action lor the joint possession of the 
property, alleging that the site was a 
part of the trust property, that the trustee 
had no authority to alienate it. and 
that the plaintiff along with the other 
' ypstees was entitled to the possession thereof. 


The Court of first instance decreed the 
claim, but the learned District Judge 
has dismissed it, holding that the suit 
is governed by Article 120 of the Limi- 
tation Act, and that as it was not brought 
within six years from the date of the 
alienation, it was barred by time. 

Now, we may say at once that we are 
not at present called upon to adjudicate 
upon the question whether the property 
is, as alleged by the plaintiff, trust pro- 
perty; and upon the further question whe- 
ther be is entitled to the joint possession 
thereof. Neither of these matters has been 
determined by the lower Appellate Court. 
The sole issue before us is whether the 
claim as laid in the plaint is barred by limi- 
tation. 

The principle of law has been repeated- 
ly affirmed in a series of judgments that 
a suit by a worshipper of a religious 
institulion for a declaration that an alien- 
ation made by the trustee thereof is void, 
and that the alienee he ejected from the 
property transferred to him, is governed by 
Article 120, vide^ inter aZta, Asa Ham v. Paras 
Ram (1). Farther, there is a perfect 
unanimity of opinion upon the subject 
that if a trustee of a religious institution 
improperly alienates for value the trust 
properly, the limitation applicable to a 
suit brought by his successor against the 
alienee to recover the property for and 
on behalf of the trust, that is to say, 
for restoring it to the trust, is that 
prescribed by Article 134; and the terminus 
a quo is not the date when the successor 
succeeds to the office but the date of 
the alienation, vide Uar Gian Deo v. 
Baldeo Das (2). Sagedur Raja Ohow’ 
dhuri V. Gour Mohun Das (3), and 
Sagun Balkrishnasket v. Kaji Dussen 
( 4 ). The question arises what provision 
of the Limitation Act governs an action 
like the present brought by a trustee 
against his 00 trustee, who has alieuated 
the property, and the person to whom it 
has been alienated. It must bo remem- 
bered that the suit is or-j for joint posses- 
sion of the pfoppity, and we fail to 

(1) 9 V. K. < 

(2) 127 i’. i! - !-:,J W K. tyOS (F. B.) 

24 (' 1 . : . 1:1. 1) ' •. (n. s ) 94i;. 

« a I I » • . . - _ - 
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understand how it oan be treated as a 
suit for a deolaration or for ejeotment. 
The plaintiff asserts that the trust pro- 
perty^ was in joint possession of all the 
trustees, and that one of them has 
in violation of the trust transferred a 
part of the troet property and has thus 
deprived the plaintiff of the joint posses- 
sion thereof. Tbe plaintiff oonsequently 
asks the Court to restore him to the 
joint possession of whiob he has been 
deprived wrongfully. 

Now, tbe plaintiff may or may not be 
able to establish these allegations of facts 
or his right to joint possession. Bat tbe 
claim, as set out above, is not governed 
by Article 120. Indeed, Mr. Niaz 
Muhammad for tbe respondents is unable 
to cite any authority in support of tbe 
view taken by tbe learned District Judge, 
and asks ns to hold that tbe property 
has not been established to be trust 
property. This is, as stated above, a 
matter to be determined by the Distriot 
Judge. 

Having regard to the nature of tbe 
claim as described in the plaint, we are 
of opinion that the action is governed 
by tbe 12 years’ role of limitation, and 
it is unnecessary to determine whether 
it is Article 134 or Article 144 which 
is applicable to it; though, as at present 
advised, we are inclined to think that it 
comes within the purview of the former 
Article. The suit is, in either case, within 
time. 

We accordingly accept tbe appeal, and 
setting aside the decree of the lower Ap- 
pellate Court remand the case for decision 
on tbe merits. The Court-fee on tbe memo- 
randum of appeal shall be refunded, and 
other costs shall abide tbe event. 

Appeal accepiei. 


Ci9id 

PATNA HIGH COURT. 

FULL BENCH. 
Misobllankous JuDicfAt Casb No. 35 of 1919. 

May 2f, 19i9. 

Present : — Mr. Jnstioe Atkinson, Mr. Jnstioa 
Jwala Prasad and Mr. Jnstioe Das. 

RADHfK.4 RAMAN PRASAD 
SINGH ANDOTHEBS — DeFBKDAMTS — 

Appellaktj 

versus 

Musammat JANKI KUER and others — 
Plaintiff J — Respondents. 

Court Fees Act {Vll of 1870), s. 12 i2)^Appeal, 
dismissal of — Respondentf whether can he called upon 
to make up deficiency in respect of Court^iee payable 
in loioer Court. , 

When the High Court dismisses an appeal from 
whatever canse, it ceases to have seisin of the 
appeal or case and is powerless to call upon the 
respondent to pay any deficiency due by him in 
respect of Court-fees payable in the lower Court, 
and consequently has no jurisdiction in such 
circumstances to restrain the respondent from execut- 
ing the decree obtained by him. [p. 767, cols. 1 & 2.J 

Mr, Sultan Ahmad, for the Grown. 

Mr. Oour Ohandra Pal, for the Respondents. 

JUDGMENT. 

Atkinson, J. — This Full Bench has been 
constituted under an order of reference made 
by my learned brothers Mr. Justice Jwala 
Prasad and Mr. Justice Das, with the sanc- 
tion of the Chief Justice, for the determina- 
tion of a point arising on the constraction 
of the Court Fees Act. 

It appears that on the 10th March 1919 
notice was issued, by leave of ibis Court, on 
tbe respondent, Musammat Janki Kuer, to 
show cause why she should not be restrained 
from ezeouting tbe decree obtained by her 
in tbe lower Appellate Conrt nntil she paid 
and satisfied the deficit due in respect of 
Court-fees on her appeal to that Conrt. 

At the time that this order was passed, the 
appeal presented to the High Court by the 
appellant against the order of tbe lower Ap- 
pellate Court bad been dismissed. 

The respondent, Musammat Janki Kuer, 
appeared in response to tbe notice served upon 
her, and alleged that some of the respond- 
ents were dead, and she applied for time to 
substitute parties. Tbe application was ad* 
journed from time to time and eventually it 
came before a Bench constituted of Mr. 
Justice Jwala Prasad and Mr. Justice Das 
for disposal. 

Their Lordships were of opinion that a 
decision of Mr. Justice Roe and myseU in 4 
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case entitled Satiho Bhagal y. Bam- 

rup QosBain embodied ip an order dated 
tbe Slst January 1919, oonfltoted with a snb* 
secinent rnling of Mr. Jostioe Malliok and 
Mr. Jastioe Jwala Prasad in tbe ease of Bahu 
Baldeo Narain Singh v. R 2 mdil Singh, both 
oases involving the same qaestion of prinoi- 
pie; and that thus there was a oonfliot of 
authority between two Division Benohes of 
this Court tonohing tbe propriety of tbe 
matter now arising for deoieion; and oon« 
seqnently with the assent of the Chief Jastioe 
they referred tbe application now before ns 
for a ruling by a Foil Bench of this Court, 
seeking a judicial pronouncement as to what 
the law is in snob oases. 

The point requiring determination may be 
stated as follows: — 

When an appeal by an appellant to this 
Court is dismissed owing to his failure to 
pay the deBcit due in respect of the Court-fee 
payable by him on a memorandum of appeal 
or for other good and sufficient reasons, has 
the High Court any power or right, after 
dismissal of such appeal, to call on and 
require a respondent to make good any 
deficit in the Court-fee doe in respect of tbe 
Court-fee payable by him in the lower Ap- 
pellate Court? 

Mr. Justice Roe and myself were of opinion 
that the High Court had such power. Mr. 
Justice Mnlliok and Mr. Jastioe Jwala Prasad 
took a different view, and held that once tbe 
appeal bad been dismissed this Court was 
functus officio-, and that tbe Court was power- 
less to make any order which could oblige 
or compel tbe respondent under tbe order 
of this Court to pay whatever deficiency 
might be due by him in respect of Court- 
fees payable in the lower Appellate Court, 
as a condition precedent to his right to 
execute snob decree. 

Having considered tbe matter very care- 
fully, we all are of opinion that tbe view 
taken by Mr. Jastioe Malliok and Mr. Jastioe 
Jwala Prasad is the correct view; and that 
once an appeal has been dismissed, tbe High 
Court ceases to have seisin of the appeal or 
case and is powerless to call upon the re- 
spondent to pay any deficiency due by him in 
respect of Court-fees payable in tbe lower 
Court and consequently that the High Court 
has no jurisdiction in each circumstances to 
restrain tbe respondent from executing the 
decree obtained by him. 


It might be different if tbe High Court 
had taken cognisance of tbe deficiency in 
the Court-fee payable in tbe lower Appel- 
late Court before the appeal was disraissed, 
provided tbe appeal had come before the 
Court in a proper manner, under the pro- 
visions of section 12, clause 2, of the Court 
Fees Act of 1870. But once an appeal has 
been dismissed from whatever cause, then 
this Court ia functus officio, and no subsequent 
order can be made for tbe recovery of any de- 
ficiency in Court fees due in the lower Courts. 
A similar principle was enunciated in a case 
reported as Mahadei v. Ram Kishen Dan (1), 
in which Mahmood, J., said: 'As soon as the 
Judge had passed tbe decree of the Ist 
March 1883 be ceased to have any power 
over il; and was incompetent to introduce 
new matters not dealt with by the judg- 
ment/' and that to that extent the order was 
ultra vine. 

We are of opinion, therefore, that the cor- 
rect interifretation of section 12, sub-section 
2, of tbe Court Fees Act of 1870 on general 
principles is as stated herein and in accord- 
ance with the decision of Malliok and Jwala 
Prasad, JJ., referred to above, and conse- 
quently we declare that tbe order in the 
case referred to us was illegal and improper 
and that this Court bad no jurisdiotioD to 
pass the order of the ICth March 1919. Tbe 
same is accordingly hereby set aside. 

Jwala PRiSAD, J.—l agree. 

Das, J. — I concur. 

Order set aside, 

(1)7 A. 52S: A. W. N. (1865)- 140j 4 hid. Doc. 
(n. s.) 554. 


LAHORE HIGH COURT. 
Miscellaneous Second C^ivilIAppeal No. 3137 

OF 1915 . 

May 21, 1919. 

Present : — Sir Henry Ruttigan. Kt., Chief 
Jastioe, and .Mr. Dandas. 

SHANKAR LAL ~ Dep t;Ki»ANr — A ppellant 

oef'-is 

ARJMANH K KAN -PLAiNTiptf, AHRAS 

A l;[ - I J-'i- .-.Kl. .N »■ — ll-iSPONDEN !' 4 
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Honesi mistake of fact — Amendment of plaint, tvhetker 
permissible. 

The plaintiff in n suit for pre-emption included 
in his plaint some land not aotuall/ sold bnt taken 
by tbe vendee in exchange for an equal area of the 
land sold. On finding his mistake he applied to 
amend his plaint so as to include the actual lands 
sold: 

Held, that the plaintiff may well liavc been misled 
as to the identity of the lands Tvhich he could 
claim and tboic was no sufficient reason why ho 
sho^ild not be allowed to correct his mistake. 

Misoellaoeons second appeal from tbe 
decree of the District Judge, Hissar, dated 
tbe 8Cth Angost 1915, reversing that of 
the Sobordinate Judge, first ola^s, Hissar, 
dated the 16th April 1915, dismissing 
plaintiffs claim, and remanding the case 
for re*deoision. 

Bakhshi Tek Ghand and Mr. Muhammad 
Rafi for the Hon’ble Mr, Muhammad Shofi-t 
for the Appellants. 

Tbe Hon*ble Mr. Fatl-i*Iiu8ain, for tbe 
Respondents. 

JUDGMENT. — The plaintiff in bringing 
a suit for pre emption included in his plaint 
some land which bad not actually been 
transferred by the sals of which pre- 
emption was claimed but had been taken 
by the vendee in exchange for an equal 
area of tbe land sold. Finding that he would 
be unable to acquire this land by pre-emption, 
the plaintiff applied to amend his plaint so 
that his claim should include tbe actual lands 
sold and not any land which had been 
acquired by the vendee in exchange. This 
application was disallowed, hut on appeal 
the District Judge directed tbe necessary 
anfendment to be made. An appeal has 
been lodged by a rival pre-emptor who 
was impleaded as a defendant in tbe suit. 

We see no reason to doubt that tbe plaint- 
iff did intend to pre-empt the sale as a 
whole and if be was misled as to the 
identity of tbe lands which be could claim, 
this may well have been an honest mistake 
and there is no sufficient reason why the 
plaintiff should not be allowed to correct 
it. We, therefore, think that tbe order of 
the District Judge was a proper order 
and we have not thought it necessary to 
call upon the respondents to answer the 
appellant. 

The appeal is dismissed with costs. 

Appeal dismissed. 


CASES. 


PATNA HIGH COURT. 

Appeal ytioM Appellate Dbcrbe No. 26 

OF 1918, 

May 15, 1919. 

Present: — Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 

SIVA NARAYAN BAM MARWARI— 
Defsndant No. 13 — -Appellaiit 

versus 

Babu HARl NARAYAN akd others — 

PLllNTIPPi AND DsFENOANTS — BbSPOHOENTS, 
Transfer of Property Act {IV of 1882), s. 101— 
Mortgage— Mortgagee pitrchasiny equity of redemption 
— Lien, whether' ^ihsisis. 

Where a mortgagee purchases the interest of the 
mortgagor, the presumption is that his mortgage 
lien would continue to subsist for his benefit, 
[p. 759, col. 2 ] 

Appeal from a decision of the District 
Judge, Monghyr, dated tbe 8th June 1917, 
Messrs, A, Majid Khan and L, M, Qanguli, 
for the Appellant. 

Messrs. Akbari^ Jagannath Prasad and 
D. N, 5trcor, for the Respondents. 

JUDGMENT. 

Jwala Prasad, J, — This is an appeal against 
the order and decree of the District Judge 
of Monghyr, dated the 8th June 1917, 
directing the sale pf properties for tbe 
realization of money due on foot of a 
mortgage bond, dated the 13th November 
1899, executed by the defendants Nos. 1, 

2 and 3 and tbe father of defendant No, 1 
in favour of tbe plaintiff No. 2. Among tbe 
properties directed to be sold was property 
No, 1. The defendant No. 13, who is the appel- 
lant before ns, bad a prior mortgage over the 
said property along with others by virtue of a 
mortgage bond executed inbis favour, datedthe 
3lst May 1^97, for Rs. 3,833. His contentiGn 
in the Court below was that the mortgage 
in favour of the plaintiff was subject to 
his prior mortgage of 1897. The Court 
below overruled this contention and held 
that the mortgage lien of defendant No. 13 
was extinguished by the Kabala (sale-deed) 
taken by him in respect of the property 
in question from the mortgagors on the 
7tb September 1901 for Rs. 5,000. Sub- 
sequent to the said Kabala, tbe property 
was sold along with other shares for 
arrears of Government revenue on tbe 
20th of March 1911 subject to inoumbranoes 
under section 54 of the Revenu* 
Sales Act, U of 1859. At that sale tha 

defendant No, 13 himself purchased the 
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property and thaa he oooapiad the aami 
position aa he had under the sale^deed o( 
7th September 1901. 

The sole question, therefore, for oonsidera* 
tion in this ease is whether the prior 
lieu of the appellant is extinguiahed. 

It has been oonteuded by Mr. Majid 
appearing on behalf of the appellant that 
the intention of defendant No. 13 was to 
keep alive his prior mortgage lien in spite 
of the sale of the property in 1901. lu 
support of this oontention relianoe has 
been placed upon paragraph 18 of the 
sale deed. Exhibit B. 

The translation of the ECabila that was 
handed to us by Mr. Mijid was not 
correct, as will appear from the transla* 
tion now made of this documsnt by the 
Court translator. In the translation handed 
to ns the clause in question in paragraph 
18 ran as follows: — "So the effect of the 
mortgage of the said bond is and shall 
remain in this Kabala, and also in the 
cass of any dispute in these proceedings 
the said bond shall remain intact to the 
extent of consideration minsy mentioned in 
this Kahala.** 

It was not clear from this translatioo 
that the prior lien was intended to be 
kept alive, and the true oonstrustiou ap- 
peared to us to bs that the prior lien was 
by this clause merged into the Kabala. 
The translation was, therefore, liable to 
misconstruction. On the original document 
being read t5 ui, we thoayht it desirable 
to have a true and faithful translation of 
that clause made by the Court translator. 
This has been done and the clauss as 

translated by the Court translator runs 

as follows: Hence the entire mortgage 
lien under the aforesaid bend shall remain 
intact and in force with reference to this 
deed of sale.’* It may be mentioned that 
in order to make it good English the 
words with reference to this deed of 
sale” have been put down for the vernacular 
word Mai” in the document which literal- 
ly means "in this deed of sale.” The 

effect, ^ however, of both renderings of the 
word Mai” in the dooument, is the same 
and the Court transla^iori is substantial- 
ly correct. We would, therefore, accept 
the translation made by this Court for 
the purpose of considering tl)a effect of ihe 
clause in question There cannot possibly 


be any doubt that the mortgagee intend- 
ed that bis prior lien should remain 
intact and in full force, and the obvious 
object of it was that the prior lien should 
continue for his own beneBt and as a 
shield against the subsequent mortgagees. 


Under section 101 of the Transfer of 
Property Act where the bolder or the owner 
of a charge or other incumbrance on im- 
moveable property is or becomes absolute- 
ly entitled to that property, the charge or 
inoumhranoe is extinguished, unless there 
is a declaration in express words or 
necessary implication that the charge 
shall continue to subsist or such con- 
tinuance would be for his beneBt. 

There cannot be any manner of doobt 
that the snbsistenoe of the lien of de- 
fendant No. 13 in this case was for his 
benefit and it is reasonable to presume that 
bis intention in taking the Kabala was 
to keep alive his prior lien. Even if the 
words in paragraph 18 of the Kabala 
were of doubtful interpretation, the pre- 
sumption would be made in favour of the 
prior mortgagee and as against merger. 
The oases of Qokuldas Oopnldas v. Puranmal 
Premsukhdas (l) and Mahalakshammal 
v. Sriman Madhoa Siddhantka Oonahini 
Ij*-d. (2), Qopal Ohunder SfCimany 
v. Herembo Ohunder Holdar (3) are authori 
ties for the aforesaid proposition. 

I, therefore, hold that the lien of the 
defendant No. 13 over property No. 1 
created by the mortgage bond of 31at 
May 1897 was not extinguiehed bv th« 
Kabala of 1901. ® 

The learned District Judge does not 
appear to have considered che said clause 
in the Kabala, and no reason has been 
given by him for holding that the mortgage 
of the defendant No. 13 was extinguished 


The result is that the appeal is allowed 
with costa and the decree of the learned 
District Judge is modified with respect 
to property No. 1. The property No. 1 
will, therefore, bjaold rtubjeot to the prior imn 
of defendant No. I t. 


(1) 10 r: 1 

39o: -I .Sar. I', i’. .1 

C2) 111-' 

21 .M. L. .1, 


^ i'. • 111. A. s ft, !. 

' ' ■’ 1 ii'l 1 ( V. s ) r. f' 

:i'i .\l. (it2; 10 M. ] ']• 
.'LM .M \V. N'. :>i. ■■ ' 

i.i'l. Deo. (n. :i.) 
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We also uphold the order of the Distriot 
Judge that this property will be pat ap 
for sale after the other properties mention* 
ed in the decree are sold. 

Ataihson, J, — I agree. 

Appeal allowed. 


PRIVY COUNCIL. 

Appral from the Calcotta Hiqb Court. 

Jane 4, 1918. 

present : — Lord Baokmaster, Sir John Edge, 
Mr. Ameer AH and Sir Walter Phillimore, 

Bart, 

NAFAR CHANDRA PAL CHOWDHURY 

— Plaintiff — Appellant 
versus 

SHUKUR SHEIKH — Defendant- 

Respondent. 

Civil Procedure Code (Act V of 1908^, s, JOO— • 
Denial Tenancy Act {Vllt B. C. of 1885), » 109^1 (3) 
—Appeal, second, grounds for—Appellate Court 
entertaining appeal where noTu: lies — /urtsdte^ton — 
Questions of law and fact, distinction betioeen, 

Tho right of appeal from the decision of a Special 
Judge to tho High Court given by section K OA 
(3) of the Bengal Tenancy Act is limited, by tho 
provisions of section 100 of the Civil Procedure Code, 
to the grounds specified in that section, and the 
functions of tho High Court are completely circum- 
scribed by these provisions, which were enacted for 
the express purpose of securing some measure of 
finality in cases whor© the balance of evidence, 
verbal and documentary, arises for decision, [p. 761, 
eol. *2j p. 763, ool. I.] 

Where, therefore, tho real dispute between tho 
parties cannot bo brought within any of the grounds 
stated in tho section and the appellant's objection to 
the judgment is that the Judge has raisweighed the 
evidence, the High Court is not competent to enter- 
tain the appeal; if it does so, and interferes with 
the judgment appealed against, such interference is 
without jurisdiction, [p. 763, col. l.j 

Questions of law and fact are sometimes difficult 
to disentangle. The proper legal effect of a proved 
fact is essentially a question of law, so also is the 
question of the admissibility of evidence, and the 
question whether any evidence has been offered on 
one side or the other; but the question whether a 
particular fact has been proved, when evidence for 
and against has been properly admitted, is necessarily 
a pure question of fact. [p. 762, col. 1.] 

Appeal from a deoreo of the Caloctta High 
Coart (Brett and Sharfuddin, JJ.), dated the 
4th Febraary 1910. reversing the judg- 
ment and 14 decrees of the District Judge 
of Nadia, dated the 28th March 1907. 

Mr A. M. Dunne, K. 0.» for the Appellant. 

JUDGMENT. 

Lord BocKMAfcTiR. — In this case the re- 
Bpondeuts have not teen represented before 
their Lordships, who have, therefore, been 


deprived of the advantage of hearing Coansel 
in support of the jadgment of the High 
Court of Bengal, whtoh is the subjeei of 
this appeal, but, having given oarefal 
consideration to all the oiroumstances. they 
are nnable to discover soand argument by 
which that judgment can be supported. 

The real question which the appeal involves 
is whether or no the High Court were at 
liberty to reverse upon the grounds assigned 
by them a judgment and fourteen decrees of 
the District Judge of Nadia, dated the 29th 
March 1907. 

The case arises under the following circum- 
stances: ~ 

The plaintifF. who is the present appellant^ 
is the Zemindar of eight villages, and on 
the 25tb Febrnary 1902. the Government 
of Bengal ordered a survey to he made 
covering these villages and a Record of Rights 
to be prepared nnder section 101 of the 
Bengal Tenancy Act of 1885. The survey 
was accordingly made and the Record of 
Rights was duly publiabed, but the appellant 
was dissatisBed with certain of the decisions 
of the Revenue Officer; and, on the 9th 
March 1904, inetitnted 290 suits for deter- 
mination of the matters in dispute between 
himself and his tenants, and at the same 
time a number of applications were made 
both by the appellant and certain of the tenants 
for the eettlement of rents in respect of the 
lands. 

The lands to which the dispute related 
were of two olaeses — Jamai lande, in which 
the tenant bad permanent rights, and TJtbandi 
lanoe, in which their rights were not perma- 
nent. 

It was alleged that the Recoid of Bights 
had not properly apportioned the lands 
between these two headings, and this was 
one of the queetions that arose for deter- 
mination, while others related to the means 
by which excess lands held by the tenants 
were to be assessed under section 52 of the 
Act. 

The main feature of the dispute, however, 
related to the standard to be used in 
meaeuriug the lands. The agreed unit was 
a rashi or chain, the appellant claiming 
that its length should he 14040 inobes, while 
the tenants olaioied that the length should 
be 15095 iuobes, the result of the tenants* 
contention being that the area they held 
was increased, the rent properly assessable 
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and payable to the Zemindar being aooord- 
iogly diminiabed. 

On the 4th Deoember 1905, the Revenne 
Offieer deliyered judgment in all the aaite, 
whioh were tried together. He decided 
that ae regards one village the proper 
standard of measurement was that claimed 
by the appellant, and was applioable to both 
elasses of lands, while ae regards the 
remaining villages the standard of the 
appellant was applioable to the Utbandi 
lands only, and that the larger standard 
claimed by the tenants was applioable to 
theJamai lands. He also held that the 
appellant had failed to prove, except in 
one instance, that the lands entered as 
Jamai were Utbandi, and be directed that in 
settling the rents an allowance of 10 per 
cent, should be made in favour of the ten> 
ants. 

The appellant instituted an appeal in 
109 of the said suits to the Court of the 
District Judge ot Nadia; ten of the tenants 
also Bled appeals to the same Court. 
Settlement took place with regard to 
many of the cases before the bearing, 
and only 6fty«three of the appellant’s 
appeals and eight of the tenants* were 
heard and decided by the District Judge. 
He delivered judgment on the 28th March 
1909, dismissing the tenants* appeals and 
deciding the plaintiff’s substantially in his 
favour. The substance of his judgment 
was that upon the evidence the standard 
of measurement claimed by the appellant 
was the proper standard to be adopted 
both as to the Utbandi and the Jamai 
lands in seven of the villages, that the 
lands entered in the Record of Rights as 
Jamai and claimed by the appellant to 
be Utbandi were in fact Utbandi lands, 
and that the excess lands should be 
measured as claimed by the appellant, but 
he confirmed the provision as to the 
allowance of 10 per cent, in favour of the 
tenants. 

Appeals were brought to the High Court 
at Calcutta by the tenants in fourteen of 
the said oa^es and in twenty-two others 
by the appellant under section 109A (3) 
of the Bengal Tenancy Act, which is in 
these terms: — 

Subject to the provisions of Chapter 
XLII of the Code of Civil Procedure, an 
appeal shall lie to the High Court from 


the decision of a Sjwoial Judge in any 
case under this section (not being a 
decision settling a rent) as if he were a 
Court subordinate to the High Court within 
the meaning of the first section of that chap- 
ter: — 

Provided that if in a second appeal 
the High Court alters the decision of the 
Special Judge in respect of any of the 
particulars with reference to which the 
rent of any tenure or holding has been 
settled, the Court may settle a new rent 
for the tenure or holding, but in so doing 
shall be guided by the rents of the 
other tenures or holdings of the same 
class comprised in the same record as as- 
certained under section 102 or settled 
under section 105 or section 108.” 

By the operation of this section it is 
plain that the right of appeal is limited 
by the provisions regulating the right 
of appeal to the High Court from a sub- 
ordinate Court, and these are to be found 
in section 584 of the Code of Civil Pro- 
cedure, the power as to the regulation 
of rents being dependent and oonsequect 
upon the alteration of the judgment upon 
the specified grounds. Section 584 of the 
Code is in the following words:- — 

Unless when otherwise provided by this 
Code or by any other law, from all 
decrees passed in appeal by any Court sub- 
ordinate to a High Court, an appeal shall 

lie to the High Coart on any of the follow- 

ing grounds, namely: — 

(a) The decision being contrary to some 
specified law or usage having the force of 
law; 

ib) The deoision having failed to deter- 
mine some material issue of law or usage 
having the force of law; 

(r) A substantial error or defect in the 
procedure as prescribed by this Code or 
any other law, wliioh may possibly have 
produced error or defect in the decision of 
the case upon the merits," 

The appojlanf-, presont contention is that 
the real di.-jpato between the parties could 
not bo brou-'ht witi.iu any one of those 
provisicr.s. T!-. .ligh Court, however, 

enterLiiMd >::• d,.') fenants’ appeals, reversed 
the - •< tiie District JucJye, restored 

the ur the Revenue d-ltUcer, and 
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dismisEed the appeals of the present ap- 
pellant, and the qaestion that arises is, 
whether their judgment depended upon 
the District Judge having decided contrary 
to some specified law or usage having the 
force of law, or on having failed to deter- 
mine some material iesae of law or usage 
having the force of law. There was no 
suggestion that there had been any error or 
defect in the procedure. 

Questions of law and of fact are some- 
times difficult to disentangle. The proper 
legal effect of a proved fact is essentially 
a question of law, so also is the question of 
admissibility of evidence and the question 
of whether any evidence has been offered 
on one side or the other; but the question 
whether the fact has been proved, when 
evidence for and against has been properly 
admitted, is necessarily a pure qaestion of 
fact. 

Their Lordships have carefully considered 
the judgment of the High Court with these 
matters present to their minds, but they 
are unable to find that the decision of 
the District Judge stood in any shadowy 
borderland between fact and law, The 
question for determination was as to the 
character of certain lands, and as to what 
was the measurement properly applicable, 
and the real objection to the judgment 
of the District Judge was that there 
were underlying assumptions which vitiated 
bis decision and that the form of his 
judgment showed that be had misweighed 
the evidence. 

An examination of the judgment of the 
High Court makes this plain The District 
Judge appears to have expressed the 
opinion that it is unusual that different 
standards of measurement should prevail 
at the same time in the same village, one 
for Utbandi and one for Jamai lands, and 
the High Court seems to think that 
that assumption was one which oolocred 
his vtbole judgment, a proceeding which, 
they say, was not justified in law But 
it certainly is important to observe that 
both the parties were in agrr emeit that, 
whatever the standard of measurement, 
it was the same for both classes of lands, 
and though it may well be, as the High 
Court points out, that this in no way 
precluded the learned Judge from bolding 


that the standard was different, yet wben^ 
both parties agree that whatever the stand-' 
ard is it must ba the same, it is difficult, 
in the absence of more specific material 
than is before their Lordships, to decide 
that there was something faudamsDtally 
wrong iu the statemsnt of the District 
Judge, who woald know the local condi- 
tions, that a difference in measurement 
would be- uQusual. A further and a severe 
criticism is made by the High Court 
because the learned Judge stated that 
Upon a consideration of the evidence 1 ' 
come to the oonclasioo that the standard' 
which is one of 80 cubits prevails in the 
seven villages in dispute,” and after this 
statement proceeded to deal with the 
evidence. 

Their Lordships are quite unable to follow^ 
the reasoning that is adverse to a judgment 
80 framed, and yet it appears from the 
judgment of the High Court that they 
accepted the ooutentioa on behalf of the 
tenant appellants that by reason of this state- 
ment the learned Judge, in hie subsequent 
careful and critical examination of the 
evidence, approached the question net with 
an open mind, but infiaenoed by the fact 
that he had already arrived at a couolusiop 
on certain assumptions. In the course of the 
judgment of the High Court this contention 
is set forth in the following terms : — ; 

It has been contended on behalf of the 
tenants that, in dealing with the evidence 
in the way in which the Special Judge has 
dealt with it, he has not given full effect 
to the evidence edducjd on behalf of the 
tenants, that he has erred in the estimate 
which he has formed of its value, being 
milled by the oonolusion at which he arrived 
on the assu mptioD made at the oommeDoemeot 
of hie judgment, and that his conclusions 
are not sufficient to rebut the presumption 
that the entries in the Record of Rights 
are correct, or to displace the findings on the 
evidence which had been arrived at by the 
Revenue Officer. We admit that in the present 
oaaes the findings on some of the point®, which 
are findings of fact arrived at by the lower 
Appellate Coart, are findings which we 
should hesitate to displace, hut in dealing with 
this matter we have to consider, whether, in 
arriving at those findings, the lower Appellate 
Court has really approached the Qjnsideratioo 
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of ibe f viVenoe in an impartial spirit, or bat 
been prejudioed by tbe aonolnsions arrived 
at from assnmptione based on pore hypothesis. 
In OUT opinion tbe evidenee addnoed on 
behalf of tbe terant, snpported as it 
is to some extent by the evidence of soma of 
tbe witnesses for the landlord, and snpported 
also by the result of the enquiries made 
on the spot, is snffioient to support tbe 
ooDolusion at wbiob the Revenue Officer has 
arrived on a carefnl consideration of the 
whole of the evidence.*' 

This seems to be tbe keynote of the 
judgment, and apart from the suggestion 
of prejudice and unreasonable assumptions, 
for which their Lordships can find no 
jastifioatioD, it really amounts to no more 
than a finding that opod tbe documents 
and evidence placed before the learned 
District Judge tbe High Court would 
have come to a different conclusion, but 
it is precisely this revision of evidence 
which is excluded by the limited character 
of the appeal. 

It may well be that before different 
tribunals the witnesses summoned and the 
documents used would have created an 
opinion upon tbe merits of the controversy 
different from that which was formed by 
the District Judge. But upon this tbe High 
Court was not competent to enter; their 
functions were completely oiroumsoribed by 
tbe previsions of the Statute passed for 
the express purpose of securing some 
measure of finality in oases where tbe 
balance of evidence, verbal and dooumentary, 
arose for decision. 

In their Lordships’ opinion, therefore, 
tbe High Court have exceeded tbeir jurisdio> 
tion and this appeal must succeed. 

Wben special leave was granted to tbe 
appellant by Order in Council, dated l2th 
August 1913, to bring this appeal, condt> 
tions were imposed that the appellant 
should, in any oiroumstanoes, pay the 
respondents’ costs. The respondents have 
not appeared, and this obligation, therefore, 
does not arise ; but it follows that there 
will be no costs of this appeal, and tbeir 
Lordships see no reason for interference 
with tbe order as to costs made by the 
High Court from whioh this appeal is 
brought. The dismissal of the appellant's 
appeals to the High Court has not been 
challenged, 


Subject to this, tbe decrees of the High 
Court ought to he set aside and those of 
tbe District Judge restored, and their Lord* 
ships will humbly so advise His Majesty. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. IK W, 
Box ^ Oo, 


PATNA HIGH COURT^. 

ApPSAL FROM ApPBLL4TE Decbei No. 1 246 OF 
1917 AND Nos. 84 TO 94 of 1918. 

April 8, 1919. 

Present: — Mr. Jnstice Atkinson and Mr. 

Justice Coutts. 

SURAJ PROSAD MAHAJAN— Appellant 


versus 

KABU SINGH — Respondent, 

Bengal Tenancy Act (17// B. C. of 1885), ss. 69, 70 
— Notice to landlord^ lailure to give, effect of^Order 
by Collector directing deposit in treasury luxthout 
direction for payment, whether final, 

A failure to give a landlord an opportunity of 
being heard in a proceeding under section 70 of 
the Bengal Tenancy Act is an irregularity going to 
the root of jurisdiction and vitiates the whole 
proceeding, [p, 765, col. 1.] 

In order to bring proceedings under sections 69 
and 70 of the Bengal Tenancy Act, it must be shown 
that, as required by section 70 (5), the Collector has 
passed an order having complete finality and eufor. 
ciblo as a deoree. An order directing the deposit 
of money in the treasury without any direction 
for payment of the amount to any one is not such 
an order. The fact that, generally, under the batai 
system the division is half and half, is not enough 
to dispense with the necessity of a final order 
enforcible ns a decree, [p. 765, col. 2.J 

Appeals from a decision of the DistrioC 
Judge, Gaya, dated the 6th September 
1917, modifying that of the Subordi- 
nate Judge, Gaya, dated the 29th January 
1917. 

Mr. Manuk (with him Air. Rai Quru 

Saran Prasad), for the Appellant. 

Mr. H, f, ]Sj,t7-Akp.olyar (with him Mr. 
Kailas Pati)^ fur the lieppoTulent.a. 


Coui’r.:J, J. — TijK .^‘1 ajypoalj ari.se out of oftr- 
tain suits fur i ui.c. I he plaitiiid ui liacb of 
the .suits 1.-5 rho l iful lord and the were 

brought aguiijsi tfuiaijte for rout for 1321 
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and 1322 F. S. aooording to the danabandt 
system. The defendants oontended that the 
system ander wbioh they held was the 
hatai system; that the whole crop of 1321 
and the paddy orop of 1322 had been divided 
by an order of the Deputy Collector ander 
sections 69 and 70 of the Bengal Tenancy 
Act; that this order was 6oal and could 
not he questioned in a civil suit, and 
that consequently there was nothing due for 
the year 1321 F. S. or on account of the 
paddy crop of 1322 F. S. 

The Court of first instance found that 
the system under which the defendants held 
was hatai\ but that the proceedings of the 
Deputy Collector under sections 69 and 70 of 
the Bengal Tenancy Act were no bar 
to the plaintiffs’ suit, because the tenants 
had been guilty of fraud by removing a 
portion of the orop before the final division. 
The Subordinate Judge also found that the 
order of the Deputy Collector was vitiated 
by the fact that the plaintiff had not been 
given an opportunity of being heard as re^ 
quired by section 70 (4). He, therefore, 
decreed the suits at certain modified rates. 

Against these decrees appeals were pre* 
f erred to the District Judge, both by the 
plaintiff and by the defendants. The Dis- 
triot Judge, in regard to the suits with which 
we are at present concerned, held that the 
tenants bad not committed fraud, that the 
landlord had been given an opportunity of 
being heard within the meaning of section 
70 (4) and that the proceedings and order 
of the Deputy Collector sufficiently complied 
with the law and were binding. 

Against these decrees of the learned Dis- 
trict Judge the twelve appeals now before ns 
have been filed. There can now be no 
question of the system under which the 
tenants hold, beoans) there is a oonourrent 
finding of the C'^urts below that it is hat^i 
and with this finding we cannot interfere 
in second appeal. Mr. Manuk, however, for 
the appellant, has contended that the whole 
of the proceedings before the Deputy Col. 
lector, not being in accordance with the 
provisions of sections fc9 and 7J, are bad; 
that the order of the Deputy Collector, 
dated the 19th March 1914, is not such an 
order as ia contemplated by section 70, and 
that it cannot, therefore, oust the jarisdio- 
tion of the Civil Court. 


Wo are in these appeals ooDoerned with 
only three proceedingj before the Deputy 
Collector. The order'sbeets of these pro- 
ceedings and certain petitions in oonneotioo 
with them have been placed before ns, ^nd 
they certainly shev a moat extraordinary 
disregard by the Deputy Collector of the 
procedure wbisb has bean laid down in 
sections 69 and 70 of tha Aob. It is 
UQoeoessary to deal ssparatsly with eash 
of the prooea dings, bdoausa they are all of 
the same character. 1 will accordingly 
deal only with the proceeding No. 103 of 
19iai4.' 

This proceeding was started on the 22ad 
Ddoembar 1913 by a patition filed by the 
tenants for a division of the crop on the 
bafot system. Oo' this petition a notice wus 
issued to the opposite party, the plaintiff, 
who filed a two.fold objections, first, that the 
system was not haiai but dandbandi\ and, 
secondly, that the tenants had removed a 
great portion of the produce and that, 
therefore, a fair division could not ,be 
made. The Deputy Collector, entirely dis- 
regarding the first objection, gave an order 
to one BabnTribeni Prasad to make a local 
inspection and to report whether the tenants 
had removed the crops so as to prevent a 
due division being made. Babu Tribeni 
Prasad, after considerable delay, did as be 
wan ordered, and on his report the Deputy 
Collector, on the 25th February, passed the 
following order: — 

1 am not satigfied that the tenants have 
removed any appreoiabls portion of the 
prodnoe, and, therefore, order the produce to 
be divided. Let Baou Madno Prasad divide 
on payment of Rs. 26.’* 

This order was followed by an order of 
the 19th March l914 to the following 
effect: — 

*'Rhasraoi division filed, Rj. 991-2 0 on 
account of sale- proceeds of hakmi share not 
being accepted has been brought by umin. 
Let Rs. 15 out of it be given to the umin 
as costs. The balance of Rs, 976 2 0 has 
been deposited in treasury by chalan No. 
291, dated the 16th March 1914; case dis- 
posed of.” 

Mr. Maunk’s first contention is that these 
orders show that the Deputy Collector did 
not consider the first objection. On the 
other bandf it is argued that the fact tba^ 
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(fae Brat objeotion is not mentioned in tbe 
orders sfaevre that it had been dropped. £ 
do not think the wording of the ordera in 
any way. supports tbe latter aTgumeot. Tbe 
orders appear to show clearly that the 
qnestion of whether the system was danabandi 
or hatai was never considered at all. It 
may be that this does nob go to the root 
of the matter and does not in itself sbov 
that the proceedings of the Deputy Collector 
were without jurisdiction, but it is material 
as showing the entire disregard of the 
procedure laid down which the Deputy 
Collector has shown throngbout these oases. 
It is unnecessary to say more on this 
point, and I shall now consider the orders 
with which we are more directly concerned. 

The Brst of these is tbe order of the 
26th February 1914, The learned Judge is 
of opinion that the plaintiff was heard, but 
he says that even if the landlord was not 
heard he is not prepared to say that this 
was a fact which went to the root of 
jurisdiction, and, in support of this view, 
he refers to a judgment of Prasad, J., in 
an unreported case of this Court. This 
judgment is also relied on by the learned 
Counsel for the respondents. I am unable 
to accept the finding of tbe learned District 
Judge that the opposite party was heard or 
given an opportunity of being heard: the 
order of tbe 26tb February makes no mention 
of any bearing or of any oppoxtunity for 
hearing being given and 1 cannot believe 
in view of tbe wording of section 70 (4) 
that, if an opportunity for hearing bad 
been given, tbe fact would not have been 
mentioned. Nor, in my opinion, is the 
decision on which the learned District 
Judge relies one which baa any appHoa* 
tion to tbe case now before us. It is true 
that the learned Judge has said in that 
judgment that a failure to bear under section 
70 would amount only to an irregularity, 
hut tbe remark was merely obiter, beoanse 
there was no doubt in that case that there 
had been a hearing and the whole of tbe 
rest of the proceedings were regnlar. I 
may be permitted to remark, however, that 
an opposite view has been taken by Mr. 
Justice Mitter that a failure to give the 
landlord an opportunity of being heard is 
an irregularity which would vitiate the whole 
proceeding and that with this view I am in 
agreement. Whether we accept the view of 


Prasad, J., or Mitter, J,, however, is not 
very material, because in this case the decision 
depends more particularly upon the next 
contention which has been urge! before 
ns by Mr. Manuk, namely, that the order 
of the Deputy Collector does not amount 
to a final order such as is contemplated 
by section 70 (5). It was held by Jenkins, 
C. J., and Mookerjee, J., in Kailaspati 
Narain Stngh v. Oango Singh (1) that in 
order to bring proceedings under sections 

69 and 70 of the Bengal Tenancy Act, it 
mns'y be shown that, as required by section 

70 (5), tbe Collector has passed an order 
having complete finality and enforcible as 
a decree. With this^ view I am in entire 
concurrence. I have already referred to 
the wording of the order. It has been 
conceded that tbe amin acted without 
jurisdiction in selling • the crop, and on 
this ground alone I think that the order 
is without jnrisdiotion, but apart from 
this tbe order simply states that the balance 
of Rs, 976 2 0 has been deposited in the 
treasury by chalan, without any direction 
for the payment of this amount to any 
one. It would be impossible to execute 
such an order as a decree; it is, in my 
opinion, without finality and is consequently 
not such an order as is contemplated by 
section 70 (5). 

It has been urged on behalf of tbe 
respondents that in oases under tbe 6atai.‘ 


system there is no necessity for any final 
order in tbe nature of a decree at all, 
because the division is always half and 
half. In the first place, although generally 
under the batai system the division is half 
and half, it cannot be said that this is 
an absolutely universal rule, fn any case, 
however, tbe contention is without force. 
S3ctioQ 69 applies equally to oases of 
division of produce axid of appraisement, 
as also does section 73. There is no 
distiootiou betweuu two classes of 

oases, and a hn^l t*r(ier ouCorcible as a 
decree is rifloossary in the one case as 
in the othoT*. In fh- ^osult then I weald 
Bet asiJu «rij;3 oi the Distidot Judge. 

The f’iil'ii j .r i) ouiy DoUeotot* to 


give aa 'lir 

ed 0;* 

Ten 


of the P-'ngal 
my onini'-n, ti tho 
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root of jarisdioiioQ, and id any oase his 
orders whioh purported to be final orders 
were in do sense final, nor were they 
enforoible as deorees. These orders are, 
therefore^ bad and are do bar to the 
present suits. I would remand these appeals 
for re-beariog in order to enable a 
deoision to be oome to as to the amount 
to whioh the plaintifE-appellant is entitled. 
It is agreed that the rates, as found by 
the learned District Judge, are oorreot, 
but there is a dispute as t) the area and 
on this point the respondents desire an 
adjudioatioa. The respondents are entitl* 
ed to withdraw the amounts deposited 
in the treasury as stated in the orders 
of the Deputy Colleotor under the chalans 
npeoified by him in his orders, dated the 
19vh Maroh 1914, 5tb May 1914 and 3rd 
February 1915. The appellant will recover 
the costs of this Court and the lower 
Appellate Court. 

Atkinson, J — I agree. 

Appeals remanded. 


LAHORE HIGH COURT. 

Sgooxo Civil AepeiL No. 1331 of 1915. 

May 3, 1919. 

Present : — Mr. Justice Broadway and Mr. 

Justice Abdur Raoof. 

PlNDl DAYAL and others — Defendants 

— Appellants 
versus 

KISHUN KUNWAR and another— Plaint- 
iffs — Respondents. 

Civil Procedarc Code (Aci V of 190S), a. 2 (2), 0, 
XKIll, r. 1,0. Xmi, r. I — Order yivimj plaintiff leave 
lit wUhdraio suit, whether decree-^ Appeal, whether lies. 

An order passed under Order XXIII, rule 1, Civil 
Procedure Code, permitting the plaintiff to withdraw 
his suit, docs not come under the definition of 
“dcorco" as given in clause (2) of section 2 of the Civil 
Procedure Code, nor is it included in the list of 
appealable orders given in Order XLIII, rule I, 
and is consequently not appealable, [p. 707, col, I.] 

Second appeal from the decree of the 

Additional District Judge, Delhi, dated the 

30tb March 1915, reversing that of the 


Subordinate Judge, Ist Glass, Delhi, dated 
the lat February 1915, dismissing the claim, 

Lala Moti Sagar^ R. S., for the Appel- 
lants. 

The Hon’ble Pandit Sheo Narain, for the 
Respondents. 

JUDGMENT. — The facts out of which 
this appeal has arisen are the following: — 

Pindi Dayal and Deoki Nandan, the de* 
fendants Nos, 1 and 2, executed a mortgage 
on the 13th of February 1905 in favour 
of the plaintiff, Manobar Lai. Piare Lai 
and Madho Ram, defendants Nos. 3 and 4, 
stood sureties for the mortgage debt. It 
appears that the plaintiff brought a suit 
about 4 years ago for the recovery of 
interest whioh had fallen due, but failed to 
include iu that suit a claim for the principal 
which bad become payable under the terms 
of the mortgage. The suit was decreed. 
The present suit he has brought for the 
recovery of the priuoipal against the mort- 
gagors and the sureties. 

In the plaint it is stated that i.he plaint- 
iff is in possession of the mortgaged pro- 
perty and that when he instituted the suit 
for interest the period of the mortgage 
bad been extended by mutual consent by 
2 years. The suit was contested by the 
principal defendants upon several grounds. 
Two of the pleas set up in the defence 
were that the suit was barred by Order 
II, rule 2, of the Code of Civil Procedure 
and that the allegation as to the extension 
of the period of mortgage by 2 years was 
without foundation. The defendants Nos, 3 
and 4 resisted the suit on the plea that 
the plaintiff, by his own act having lost 
his remedy against their principals, was not 
entitled to sue them as sureties. 

The Court of first instance sustained 
these pleas and having oome to the con* 
olaston that the claim was barred by Order 
It, rule 2, held that the suit was not main- 
tainable either against ihe principals or 
their sureties. The claim was, therefore, dis* 
missed against both sets of defendants. 

An appeal was preferred by the plaintiff in 

e lower Appellate Coart impngniog tba 
findings of tba Court of first instance. The 
tenth ground in the memorandum of appeal 
bled in the lower Appellate Court WM 
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taken as an alternative plea and ran 
thus: — 

Sbonld tbe Goart aonsider that tbe 
plaintifp is not entitled to a decree and 
bis remedy by a snit for money is barredi 
it is submitted that the plaintiff be allowed 
to withdraw with liberty to enforoe any other 
remedies be may in law possess, e. p., for rent, 
eto., on tbe basis of defendants’ lease in plaint* 
iff’s favour.” 

On the appeal ooming on for hearing tbe 
learned Judge of the Court below gave effeot 
to tbe last plea and granted the prayer for 
the permiseion to withdraw the suit. He held 
that tbe money claimed was, undoubtedly, 
due to tbe plaintiff and that tbe defendants 
in oonseQuenoe of tbe dismissal of his 
snit might raise difficulties as to plaintiff’s 
right to aontioue in possession. In bis 
opinioD, tbe case was eminently one in which 
permission to withdraw should have been 
allowed. An order was consequently passed 
allowing the plaintiff to withdraw tbe suit 
with liberty to sue against tbe principal 
defendants Pindi Dayal and Deoki Nandan, 

Against this order tbe present appeal 
was filed by tbe defendants in this Court 
and was admitted to a Division Bench on 
tbe 7th of July 1915. On the appeal 
coming on for hearing before ua a prelimi* 
nary objection to its bearing was raised 
by Pandit Sheo Narain, the Counsel for 
tbe plaintiff'respondent. He contended that 
tbe order appealed against was passed under 
Order^XXIlI, rule 1, and as such was not 
appealable under the Code. It does not come 
under tbe definition of * deoiee’’ as given 
in clause (2) of section 2 of the Civil 
Procedure Code, nor is it included in the 
list of appealable orders given in Order 
XLin, rule 1. Kai Sahib Moti Sagar frankly 
admitted tbe force of the objection, but he 
asked us to treat his memorandum of appeal 
as a petition for revision and sat aside 
the order of tbe lower Appellate Court. 
This, having regard to the facts of this 
case, we declined to do. It is doubtful 
whether an order passed by a Court in 
the exercise of its discretion under Order 
XXfll, rule 1, can be revised by a High 
Court under section 115 of tbe Code, it 
is not, however, necessary to express any 
definite opinion on this point in this case. 
The appellant hac chosen to file an appeal 
and all that we have to decide is whether 


an appeal lies. It is clear, as admitted by 
Bai Sahib Moti Sagar himself, that an appeal 
does not lie. 

We, therefore, dismiss it with costs and 
refnse to accede to tbe prayer of Rai Sahib 
Moti Sagar to convert it into a revision. 

Appeal dtsmtesed. 


PATNA HIGH COURT. 

Stamp Refcrencb. 

March 28, 1919. 

Prestnt : — Mr. Justice Roe. 
LAOHMAN SAHU — Plaiutiff — Appellamt 

versv.8 

Sheikh ABDUL KARIM astd others — 
Defendants — Respondents, 

Court Fees Act (VII oi 1S70>), s. 11— Landlord, suit 
by, against several sets of tenants, for declaration that 
they pay hAtai and not cash rents— Court.fee payable. 

Where a landlord sues a number of tenants, each 
having a separate interest in his particular holding, 
for a declaration that their lands are held under the* 
batai system and that they are wrongly recorded 
as paying cash rent, he must pay a Court.fee of 
Rs. 10 in respeotof each set of tenants [p. 768, col. 
2.J 

Appeal from a decision of the District 
Judge, Gaya, dated the 6th December 1918, 
modifying a decree of the Munsif, 2nd Court, 
Gaya, dated the 28th February 1918. 

PACTS of the case appear from tbe 

following Order of Reference by the Taxinir 

Oflaoer: — 

This is a Court-fee matter. The landlord 
plaintiff sued a number of tenants having 
land in these villages for a declaration 
that their lands were held under the batai 
system, and that they were wrongly recorded 
as paying cash rent in the recent settle- 
ment. The plaint was filed on a Court- 
fee stamp of Rs, 11.4-0 calculated od 
mhrem on Rs. 150, the value of the suit. 
Ibe suit was decreed by the trial Court. 
Ihe tenants appealed on the same Court- 
fee, and the decree of the lower Court 
was modified. The plaintiff landlord has 
appealed to this Court. Defendants’ allega- 
tion was that the lands were oomxj.^r. 

edinio nakdi landsin 13l9by regi^fconxl r, ; . 
and kabuliyats. There are 

in the possession of 25 -,.,u of 

tenants. Each set !i only in 

tbdir particulf^r Oaly otxb oaa?e 

of action is given, namely, that the hold- 
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iDgs are hatai but have wrongly been 
entered ae nukdi in the reoent settlement. 
The date of the final publication of the 
Record of Rights is taken as the date of 
oanse of action. The Stamp Reporter is 
of opinion that the suit, so far as it 
oonoerna each set of tenants, constitutes a 
distinct subject within the meaning of section 
17 of the Court Fees Act, and that, there- 
fore, the total fee should be Ra. 10 into 25= 
Rs. 250, as the plain.;iff has really united 
i5 suits into one. Appellant’s Vakil does 
not accept the report. He refers me to 
22 “Calcutta Law Journal,” page 57, 
[Dhakeshwar Prosad Narain Singh v. hwardhari 
Singh (i)]. In that case a landlord instituted 
a suit against a number of tenants, alleging 
that the proprietor’s share of the produce rent 
had been entered wrongly in the Record 
of Rights and in the fa^d reqauz bhaoli, 
and that the rates of rent payable by the 
tenants varied according to their occupation 
and to the caste to which they belonged. 
It was held that a separate suit ought to 
have been instituted with respect to each 
class of tenants, i.e., snob of the 
tenants as belonged to the same caste or 
followed the same occupation. If there 
were ten such tenants belonging to one 
caste and occupation, the High Court 
were of opinion that one suit might have 
been brought against the ten tenants with 
a Court- fee of Ra. 10 because the same 
declaration would have to be made with 
respect to all ten tenants. The Stamp 
Reporter has mentioned a ruling of the 
Taxing Judge lOhelhru Mahton v. Khaja 
Muhammad Karim Nau)afe(2)]. The position in 
that case was practically the opposite to 
the present one. There 78 sets of tenants 
BS plaintiffs brought one suit with regard 
to 78 separate holdings, alleging that the 
settlement authority recorded rents con- 
siderably higher than the proper rents, and 
that subsequently the Zemindar had obtained 
decrees for these higher rents. In that 
case the Taxing Officer’s opinion, with 
which the Taxing Judge agreed, was that 
there were 78 oauses of action in regard 
to the declaration as to the rent and 52 
causes of action in regard to the decrees 
which the plaintiffs desired to have set 


(I'i 30 Ind. Cfts. 8B2; C. L. J. 57. 
{2) oO Ind. Cas. 328; 4 P. L. J. -97- 



aside, and each of these 137 caused of 
action carried a Court fee of Rs. 10. In 
that case each tenant wanted two deolara* 
tions in regard to bis bolding; in this oace 
the landlord wants one declaration against 
all the 25 sets of tenants. In the present 
case I do not think that there can be any 
question that under Order I, rale 3, 
plaintiff can join all the defendants in one 
suit, because the right to relief arises from 
the pnblioation of the Record of Bights, 
and if separate suits had been brought, a 
common question of law and fact would 
arise. This would seem clear from the 
pleadings of both parties. Section 17 of the 
Court Fees Act refers to a suit which 
comprises two or more distinct subjects. 
The question is whether, when each set 
of defendants has no interest in the holding 
of any of the other defendants, the rant 
of each bolding is a distinct subject. .The 
question is of real importance, because such 
oases may often arise after pablication of 
the Record of Rights, when a landlord may 
have to bring salts against groups of tenants 
on the allegation that the Record of Rights 
is incorrect in regard to the khatian of 
each separate holding. As the position 
would seem to be exactly the reverse of that 
in Chelhru Mahton v. Khaja Muhammad Karim 
Naivah (2), the present case should be 
placed before the Taxing Jndge for orders. 
If Rs. 10 has to be paid for the deolara* 
tion against each set of tenants, there will 
be a deficit of Rs. 238-12 0 in all *threa 
Courts. 

Mr. Kailas Patit for the Appellant. 

JUDGMENT. — The ratio decidendi must 
be the same as in Ghethrti Mahton v. Khaja 
Muhammad Karim Nawab (2). Each separate 
subject requires a fee of Rs. 10. The 
rent of each raiyat is a separate subject. 

Order accordingly. 
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AH £WAT t>, BUPBBOR. 

LOWER BURMA. CHIEF COURT. 

Cacuixal RiT.sta.i Ifj. 57dB of 1918 

January 20, 1919. 

Prdwni:— Mr. Jastioe Rratt. 

AH KWAY — Applicast 

t76r«U^ 

EMPE ROR — Respondent. 

Burma Excise Act iV of 1917), s. 30 (b) — Selling 
liquor without license— Restaurant Jeeeper procuring 
liquor Jor customerSf whether commits offence. 

A restaurant keeper, who holds no license for the 
sale of liquor and who, to oblige a customer, procures 
for him a bottle of beer from a liquor shop, canuot 
be couvicted under suction HQ (b) of the Burma 
Excise Act of selling liquor without a license. 

Mr. Sapt for the Applicant. 

JUDGMENT. — Tbe applioant, a restaurant 
keeper, has been oonvioted under section ^0 
(6) of the Excise Act of selling two bottles 
of beer without a license. 

The defence of the accused was that he 
sent out for the two bottles of besr from 
a liquor shop to oblige his custouisrs aud 
that be did not sell the beer himself. 
His defence was disbelieved by the Magistrate 
but there is no reason to doubt its truth. 

Tbe Excise Officer sent two men with a 
Gve rapss note with insbruotions tc buy 
beer and refreshments. It seems clear 
from the Magistrate’s remarks that they 
are almost professional excise witnesses. 
One of them aays they purchased edibles 
and the other says nothing about it, but 
one of them admits that they bad to wait 
twenty^Rve minutes for their beer. 

It must be takon, therefore, that they 
handed the money to tbe accused when 
they purchased the other refreshments and 
asked him to get them some beer. He 
accordingly sent oat for two bottles of beer 
which he made over to them at cost price. 
Id doing eo, lam of opinion, be has not 
been gnilty of any offence. His action does 
not amonnt to a sale of the beer. I set 
aside the couviotion and the sentence. 

Conviction and sentence set aside. 


IVATSUBA PRASAD 6IKOH V. BHPEROB. 

PATNA HIGH COURT. 

Civil Criminal Revisions Nos. 8 and 9 

OF 1919. 

May 30, 1919. 

Present’. — Mr. Jastioe Atkinson and 
Mr. Justice Jwala Prasad. 

In C, Ck. R. No. 8 op 1919 
MATHURA PRASAD SINGH— Petitioner 
Ik C. Cr. R. No. 9 of 1919 

KUNJ BE HART SINGH— Petitioner 

versus 

EMPEROR— R«5PONDBNr in both. 

Criminal Procedure Code {Act V of 1898), «. 476~- 
Bihar and Orissa Public Demands Recovery Act (IV of 
1914)— Certificate Officer^ whether Court — Order 
directing prosecution, legality of. 

A Certificate Officer, when acting in the discharge 
of his duties under the Bihar and Oriaaa Public De. 
mauds Recovery Act, 1^14, acts as a Court, and while 
so acting he is a Revenue Officer presiding over a 
Revenue Court and as such is competent to make an 
order under section 476 of the Criminal Procedure 
Code. [p. 772, col. 1.] 

Civil Criminal revisions against tbe order of 
tbe Certi&oate Officer, Patna, dated tbe 20th 
March 1919, directing tbe prosecution of 
tbe petitioners under section 476, Criminal 
Prooedure Code, for filing and using a 
forged Cballan. 

FACTS of tbe case are fully set out 
in tbe judgment of the High Court. 

The case originally was heard by Das, 
J., who passed the following order, dated 
the loth May 1919; — 

**Oa8 of the qnestions raised in this 
application is whether a CertiBcate Officer 
who has drawn up proceedings under 
section 476 of the Criminal Procedure 
Cjde iu oonnectim with an enquiry under 
the Road Cess Act is a *Coart’ and 
whether the matter came before him in 
the course of a ‘judicial proceeding* 
within the meaning of section 476 of the 
Criminal Procedure Code. Mr. P. K. Seu 
on behalf of the petitioner sayo that 
there is ns direct authority Cuveriug this 
point. 1 think the ma*^t,«r i.«f an important 
one and should hj disposetl of by a 
Divisional Beno!. ' 

The CP.. •• ./IS th-,: arjrrM.od before the 
Divisiotiai Ret;oii. 

Mr. J’Aaol-.i (with h‘m Mr 

Atul Kris' tho PetitionerH — The 

order di/i i-ue uro-seoatiou of tbe petU 


49 . 



770 INDIAN 

MATBURA PRASAD SINGH f. EkPBROR , 

tioner is without jurisdiotion, beoause a 
Certificate OflSoer is not a “Court” and if 
a Court, is not a Revenue Court 

A Court is not defined anywhere, but 
it means an offioer appointed by the 
Government to dispense justioe inaocordanoe 
with law* For example a Land Acquisition 
Deputy Colleotor is held to be not a Court. 

[The learned Vakil referred to certain 
sections of the Public Demands Recovery 
Act of 1895, when the Assistant Govern- 
ment Advocate pointed out that under 
section 2 of the Bibar and Orissa 
Act IV of 1914, this Act of 1895 had 
been repealed and referred to sections 57, 
58, 60, 66, etc., of the Act and submit- 
ted that these sections were a complete 
answer to the contention of the petitioner.] 

I submit then that assuming that the 
Certificate Officer is a Court he is not a 
Revenue Court, beoause revenue is what 
goes to the coffers of the Government 
whereas the cess is for building roads, 
etc. 

The Assistant Government Advocate, for 
the Crown, was not called upon, 

JUDGMENT. — Revisional applications 
Nos. 8 and 9 of 1919 come before ns in Civil 
Criminal Revision from an order of the 
Certificate Officer under the Public Demands 
Recovery Act sanctioning the prosecution 
of the petitioners before us pursuant to 
his order of the 20th March 1919. The 
petitioners are Mathura Prasad Singh and 
Kunj Behari Singh. 

The sanction to prosecute was granted 
by the order of the Certificate Officer, 
dated the 20th March, for offences alleged 
to have been committed by the petitioners 
under sections 471 and 465 of the Indian 
Penal Code. 

The petitioners appear in this Court 
before us in Civil Criminal Revision under 
the provisions of section 115 of the Code 
of Civil Procedure by separate petitions. 
Mathura Praead Singh’s petition is No. 8 
of 1919 and Kunj Behari Singh’s petition 
is No. 9 of 1919. 

These two persons are co-sharers of 
certain Lakbraj revenue-free land situate 
in the District of Patna. The land in 
their joint occupation is liable to road- 
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cess, and the respective co-sharers . have 
in times past mutually discharged their 
obligations in certain proportions. The 
total road csss leviable per annum is 
Rs. 14 8-0. Mathura Prasad Singb contends 
that his share of the road-oess amounts to 
Rs. 3-12 0 and that the balance Rs. 10 12-0 

is properly payable by Kunj Behari. 

Mathura Prasad alleges that he has 
been paying more than his fair share, 
inasmuch as he contends that the fair 
and proper proportion of road cess which 
he should pay is the sum of Rs. 3-12-0, 
The total annual road cess payable by 
both the oo-sbarers in respect of the 
entire land is the sum of Rs. 14-6-0. 
This amount is payable by the two half 
yearly kists^ one in January and one in 
June of each year, and the half yearly 
amount is Rs. 7 4 0 for each kUt. 

Mathura Singh undertook as between 
the 00 sharers the liability of discharging 
in the month of May the road-oess due 
for the January kist\ and accordingly he 
went to the Colleotorate and defrayed the 
liability by a money order for Rs. 6-8 0 
but on being informed that the amount 
due was Rj. 7 4 0, that there was a shortage 
between the amount of the money order 
and the actual amount due for road-oess, 
Mathura paid up the difference and received 
a challan for twelve annas. The money 
was paid in May, and nothing further 
occurred until December of 1918. 

On the 12th December 1918 the 
Certificate Offi,oer issued a certificate 
in pursuanoe of the Bibar and Orissa 
Public Demands Recovery Act, 1914, 
claiming from the petitioners as oo-sharers 
the amount due for the June ftwf, w>., 
Rs. 7-4-0; and on the 16th December 1918 
Kunj Bibari who was liable to pay the 
road cess fur the June /cist filed a petition, 
dated the 16tb December 1918, in which 
he alleged that the money due for the 
road cess for the June kUt had in faoi 
been paid; and be produced a money 
order receipt for R?. 6 8-0 and & challan 
for Re, 7-12-0 — adding these two sums 
together they would make Rs. 14 4-0, which 
would be the total amount of the road- 
oess due for the entire year in respect 
of the two half yearly kists for January 
and June. 
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Upon this petition beins filed the 
Certificate Officer directed an inquiry to 
be made in his office with a view of 
testing the 6ona iiie$ of the oase made by 
Knnj Behari. 

It is right to say that the petition 
filed by Knnj Behari on the 16th December 
1918 was a petition on behalf of himself 
and Matbara; bat he, Kaoj Behari, was 
the person who alone signed tbe petition 
and filed the petition, 

A report by tbe office to the Certificate 
Officer clearly demonstrated that the 
challan that was prodaced and relied apon 
by Kanj Behari had been altered in sach 
a way as to make it appear that Rs. 7 12-0 
had been paid whereas in trath and in 
fact only 0-12 0 had been paid; and that, 
therefore, tbe challan relied apon in the peti* 
tion of Runj Behari, dated tbe 16th 
Ddoetnber 1018, was in fact alleged to be 
a forgery. It is stated that the challan 
referred to in the petition of Kanj Behari 
was in fact the challan issued to Matbara 

for annas in respect of the payment of 

road cess which be made in tbe month 
of May for tbe Janaary ktsl; and the 

00 sharers had fraadalently altered tbe 
challan to make it appear as a receipt for 
Bs. 7-120 instead of 12 annas. 

Tbe learned Certificate Officer called 
upon Knnj Behari to show oanse why he 
shoald not be prosecated. 

Knnj Behari did show cause; and 
called some five or six witnesses on his 
behalf, Tbe learned Certificate Officer 
was satisfied that there was a prima facie 
oase against tbe petitioner safficiently 
strong to justify tbe prosecution of Kunj 
Behari; and he also came to the 

oonolusion that inasmuch as Mathura 
was a party to tbe petition and one of 
tbe persons on whose behalf tbe petition 
was filed, that he too shoald be prosecuted 
and that under tbe ciroumstanoes it was 
not necessary to call upon Mathura indi- 
yidually to show cause why proceedings 
shoald not be instituted against him. 

Accordingly on these facts tbe two 
petitioners Mathura Prasad Singh and 
Kanj Behari Singh now apply to this 
Court and seek to challenge the authority 
and power of the Certificate Officer to 
lauotioD their proseoation ander the pro- 


visions of section 476 of the Code of 
Criminal Prooedare. 

It is contended, firstly, that the Cer- 
tificate Officer is not a Court; and second* 
ly, that if a Court, he is not a Revenue 
Oourt; and thirdly, that if the Certificate 
Officer ba a Court, and a Revenue Court, 
that then tbe matters in connection with 
the sanction granted by him under section 
476 did not come before him in the coarse 
of a judicial proceeding. 

J^ow these applications originally oame 
before my learned brother Mr. Jastioe Das, 
and he thoagbt that tbe matters arising for 
decision require careful consideration, and 
he directed that the Government should 
be served with notice of these applications. 
It was fortuuate that be adopted this course, 
because on the prevtoaa occasion it was 
asserted that tbe question for determiaation 
depended upon tbe conatraotioa of tbe 
old Public Dimands Raoovery Act of 
1895. As a matter of fact that Act has 
bean repealed in its application to this 
Province by section 2 of the Bihar and 
Orissa Act IV of 1914; and by this new 
Act dealing with tbe recovery of public 
demands, and various other demands specifi- 
ed in the schedule thereto, a complete and 
extensive code has been provided; and the 
rights of tbe parties and of tbe Courts 
constituted and appointed to determine such 
rights have been fully and clearly defined; 
and by virtue of the Bihar and Orissa 
Public Demands Recovery Act, 1914, the 
entire substance of the respective petitioners’ 
contention, as formally presented to □ 3 , is 
without foundation. 


The Bihar and Orissa Act defines what 
are the functioniof a Certificate Offiser, and by 
section 58 it is provided that *‘a Certificate 
Offijer shall have the powers of a Civil Court 
for the purpose of receiving evidence, adrainia- 
tering oaths, enforcing the attendance of 
witnesses and coaipolling tho production 
of documents.’' Saction fi’:' 'if the Hame Act 
provides that '‘A o«t|-hlr.ite Offioor shall 
be deemed to ho <\rA any proceeding 

before hini f-ha'S hj .'.-j-'-eJ tu be a civil 
proceeding within -h' .no.aing of section 
14 of thr Ir -iiv. L • ■Am Ac'.’’ 


Secth,-: 5' 

Offi '01' 
under 


■-li-3jhcrge of hi.:; dnfcy 
bo deemed tu bu 
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aotiog jadioially within the meaniDgof the 
Jndioial Officers* Protection Act of 1850.” 

There can be no qaestion now that a 
Certificate Officer onder the powers conferred 
upon him by tbe Bihar and Orissa Pablio 
Demands Recovery Act, 1914, for tbe recovery 
of a public demand, or adjudicating upon 
a petition filed in respect thereof by a 
person upon whom a demand is made, 
is, while acting in such capacity, a Court. 
Tbe question remains to be considered, 
what kind of Court it is ? 

Section 476 of the Criminal Procedure 
Code vests Civil, Criminal and Revenue 
Courts with the right to exercise the 
powers conferred by section 476 of the 
Criminal Procedure Code. 

Section 60 of the Bibar and Orissa 
Pablio Demands Recovery Act, 1914, seems 
to indicate very clearly that a Certificate 
Officer is a Revenue Officer; and while 
acting judicially as a Revenue Officer bis 
decisions are subject to review by the 
Collector, tbe Commissioner and eventually 
by the Board of Revenue. Appeals lie from 
tbe Certificate Officer to tbe Collector and 
the Commiesiouer; and deoisious of tbe 
Certificate Officer and the Collector and 
the Commissioner are all capable of being 
reviewed and re^oonsidered by the Board of 
Revenue by virtue of section 62 of the Act. 

Appended to the Schedule of the Act 
itself is a list showing tbe classes of 
public demands which may be recovered 
by Certificate Officers in pursuance of the 
Bibar and Orissa Public Demands Rsoovery 
Act, 1914, as applied to this Province, in 
their capacity as Revenue Officers, recovering 
items of revenue; and amongst tbe enumera- 
tions will be found arrears of road csss 
and public works cess. 

We have no donbt whatsoever that a 
Certificate Officer is a Court while acting 
in discharge of his duties under tbe Bihar 
and Orissa Pablio Demands Recovery Act, 
1914, and that while so acting as a Court 
be is an officer presiding over a Revenue 
Court for the purpose of recovering all tbe 
claims specified in the Schedule to the Act 
as revenue claims, and that in such 
capacity he comes within the provisions 
of section 476 of the Code of Criminal 
Procedure. 

It only* remains to consider whether the 
niatterH referred to were brought to tbe 


Certificate Officer’s notice in the course of a 
judicial proceeding within the meaning of 
section 476 of the Criminal Procedure Code. 
We are of opinion that they were. An 
issne was raised directly by the fietitioner 
Kunj Behari on the 16th of December 
1918, The petition alleged payment, and 
it became necessary for tbe Certificate Officer 
to enquire in bis ofi&ce as to the validity of 
the case alleged by tbe petition. Tbe petition 
initiated a necessary judicial enquiry; inas* 
much as tbe petitioner claimed to seek 
exoneration from payment of the Jane 
kist of road cess claimed by the certificate 
issued on tbe 12th Daoembsr 1918 by the 
Certificate Officer, Thus there was a clear 
Its pending for determination as to the fact 
of payment of the road-cess claimed, as 
alleged by tbe petition. Therefore, we 
think there is no snbstanoe in any of 
tbe three points raised on behalf of tbe 
petitioners respectively; and that the 
Certificate Officer was competent to direct 
the prosecution of tbe petitioners nnder 
tbe powers vested in him by section 476 
of the Code of Criminal Procedure. 

However, we think there is a distinction 
between tbe case of Mathura Prasad Singh 
and tbe case of Kunj Behari Singh. Eunj 
Behari Singh was given an opportunity of 
showing cause why he should not bc 
prosecuted, on tbe other band Mathnra 
Prasad Singh was given no opportunity of 
showing cause. 

Strictly speaking, it is not neoesaery 
that notice should be given to show cause; 
but in this case we feel that some prejudice 
might be done to Mathura Prasad Singh 
if he does not have an opportunity of 
dissipating the suspicion attaching to him 
from the prima facie case which has been 
established ae against Kunj Behari Singh, 

The learned Certificate Officer in the 
explanation which he has offered to this 
Court slates that he did not think it was 
necessary or obligatory upon him to giva 
notice to Mathura Prasad Singh. Strictly 
speaking, in point of law he is right; bat 
in fairness Mathura shoald have been given 
an opportunity of being heard, jast in tbe 
same way as Kunj Behari was, to endeavour 
to free himself from the taint of the 
commission of a very serions crime. 

Accordingly we will affirm tbe order, dated 
the 20bb March 1919, made by the Certificate 
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Offioer dtreoiiDS the prosesation p! Kaoj 
Beheri. Slosh for offaooes noder seotions 463 
sod 471, lodiMi Penal Code. 

As against Mathura Prasad Singh we 
will direct that the order directing his 
prosecution be set aside, nntil notice 
reaBii^ing him to show cause why he should 
not be prosecuted has been served on him 
and he has had an opportunity of being 
)ieard. Therefore, we will allow the petition in 
Mathura Prasad Singh’s case; but we will 
dismiss the petition in Kuuj Behari Singh’s 
case, viz'. Petition No. 9. 

; The Assistant Government Advocate ap- 
plies for costs, which application is refused. 

Petition No. 8 allotcedx 
Petition No, 9 dismissed. 


UPPER BURMA JUDICIAL OOMMIS- 

SIGNER’S COURT. 

Criminal Revision No. 61 of 1919. 

March 27, 1919. 

Present’. — Mr. Saunders J. 0. 

Ml CHIT — Acoosed — Petitioneh 

versus 

MI NYUN — Respondent. 

Criminal Procedure Code (Act V of 1898), s. 40.'! 
(4) — Trwi/oi' assault before village Headman — Siibse- 
quent trial Jor hurt before Magistrate, legality of — 
Burjjia Village Act [III of :889), s. 9. 

A person, having been tried ami convicted by a 
Village Headman under the Burma Village Act for 
aesault, cannot be tried for assault by a Magis- 
trate, but lie is liable subsequently to be tried 
by a Magistrate for the causing of hurt upon 
the same facta, the Village Heatlmaii not being 
competent to try the offence of voluiitariiy causing 
hurt, [p 774, ool. 1.] 

Mr. H. Af. LiUtfr, for the Crown, 

JUDGMENT. — The aooueed was tried and 
convicted for an offence under section 323 
of the Indian Penal Code by a Sub-Diviaiooal 
Magistrate. She then applied to the Dis- 
trict Magistrate to set aside the oonviotion 
and sentoDoe on the ground that she had 
already been tried up^o the same faots and 
convicted for assault and criminal trespass 
by the Village Headman, The District Magie- 
irate has submitted the proceedings with 
the reoomiBODdation that the conviction and 


sentence by the Sub- Divisional Magistrate 
should be set aside. 

cenyiotion by the Village Headman 
was authorised by section 9 of the Burma 
Village Act, which allows a Village Head- 
man to try persons accused of assault, 
theft, mischief, criminal trespass, and any 
other offence which the Local Government 
may by notification declare to be triable by 
a Headman. No definition is given of any 
of the offences referred to in section 9. 
They are offences as defined in section 2, 
clause (42) of the Burma General Clauses 
Act, 1898, since they are acts or omissions 
made punishable by a law for the time 
baing in force, in ibis case, by the Village 
Act. They do not, however, appear to be 
offeooes as defined by section 40 of the 
Indian Penal Code, since they are not made 
punishable by that Code but by the Village 
Act. The fact that the same words are 
used in the two Acts to denote the things 
referred to, does not make the things punish- 
able ueder ths Villaga Act offences be- 
cause they are punishable under the Indian 
Penal Code but because they are punish- 
able under the Village Act. The language 
used in section 9 of the Village Act is 
somewhat loose. There is no provision in 
the Indian Penal Code which makes an 
assault as defined in that Act alone punish- 
able. Under section 352 of the Indian Penal 
Code an assaulter the use of criminal force is 
made punishable. 

The Penal Cods, moreover, deals with 
various kinds of theft and mischief, for 
instance, theft in a house as well as simple 
theft, while there are several offences of 
mischief, and there would seem to bs no 
reason why the offence of theft, where- 
ever or under whatever oiroumstanoss it is 
committed, should not be triable by a 
V^illage Headman provided the value of the 
property does not exceed lis. 5, and the 
same inference may be drawn with regard to 
the offence of mischief. Thera is no reason 
why "assault," "theft" and ‘ mischief" should 
not be given the same interpretation in the 
Village Act as in che Penal Code. It is, 
I think, in ice.t dosiiuLlo that this should 
be done l^Jt i.: iho ab.-'en -y i-f any dohiii- 
fciou of the terms I’ the ViiUgs Act this is 
a matter of nee mily. 

The uiloi-'Ccs I'Uiii-huuie unJer soiineii 9 
cf thy V’-: are, however, yiots or 
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omissioDS ooDetitatiog offences under two 
or more enactments within the meaning of 
section 26 of the General Clauses Act, ^897, 
and the qaestion is whether the provisions 
of section 403 of the Code of Criminal 
Procedure were or were not a bar to the 
second trial hy the Sah> Divisional Magistrate. 
I think the term ^assault” used in section 
9 of the Village Act mast be interpreted 
strictly as an act which in the words of 
section 351 of the Indian Penal Code oaases 
the persons present to apprehend that the 
person performing the act is abont to nse 
criminal force. The de6nition in section 
351 of the Indian Petal Code appears to 
be in agreement with the deBnition of the 
term assanlP’ as used elsewhere, see for 
instance Wbarton^s Law Lexicon and other 
similar works. It does not include the 
use of criminal force nor does it inolade 
the causing of hart. Under section 26 of 
the General Clanges Act, 1697, the accused, 
having been tried for assault by the Vil- 
lage Headman, oculd not again be tried for 
assault by a Magistrate. 

But I am of opinion that tbeSub Divi> 
sional Magistrate was right in that the 
Village Headman was not competent to try 
the offence of voluntarily causing hurt with 
which the accused was subsequently charged, 
and that under clause 4 of section 403 of 
the Code of Criminal Procedure, the accused, 
having been convicted of an assault by 
the village headman, was liable subsequently 
to be tried by a Magistrate for the 
caaeing of hurt upon the same facts. 

The proceedings will, therefore, be returned. 

Proceedings returned. 


PATNA HIGH COURT. 

Criuinal Appeal No. 8 of 1918. 
January 30, 1919. 

i're«en/:^Mr. Justice Roe and Mr. Justice 

Jwala Frasad. 

MOHAMMAD KABIR UDDIN— Acccsed— 

Petitioner 

versus 

EMPEROR— Cbfosite Party. 

Penal Code {Aet XLV oj 1860), ss. 465, 467 — 
loygerif— Proof — of handu'riting, whether 
iroof of o^ence. 


To convict an accused person as the- forger pf.ft. 
document, the mere similarity of the handwriting 
of the forged document with the writing of the 
accused, without other evidence of complioityi is in- 
sufficient. Where a signatare purports to have been 
forged, the strong similarity between the genuine 
and the forged signature is suggestive merely of a 
conspiracy that the genuine signature was obtained 
by a fraud upon the person whose signature was 
forged. Tn neither case can a coaviotion for forgery 
be maintained, [p. 779, aol. 2.] 

Criminal appeal against the order of tha 
Judicial Commissioner of ChotaNagpur, dated 
the .3rd January 1918, convicting the appellant 
under sections 465, 467 and 42G, Indian Penal 
Code, and sentencing to rigorous imprisonment 
for three years and 6ne of Rs. 2,960. 

e 

The Hon’ble Mr, Mazharul Hague, Messre 
Joduhans Sahai and Pat Ouru Saran Prasad, 
for the Petitioner, 

The Government Advocate, for the Grown, 

JUDGMENT. 

Jwala Prasap, J. — The appellant Moham- 
mad Eabir Uddin has been convicted by 
the Judicial Commissioner of Cbota Nagpur 
for having forged two bills, Exhibits I and 
2, for Rs. 2,460 and Rs, 500 respectively, and 
Exhibit 3, which purports to be a irue copy of 

qoQl 

a letter No. , dated 24th May 1916, 

from the Director of Public lustructinn 
to the Inspector of Cbota Nagpur Divisiou, 
sanctioning Rs. 3,000 for the purchase of 
machinery and soientiBo materials for the 
new Sub'Overseer Class of the Ranchi In- 
dustrial School. This copy purports to have 
.been signed by one Soloman Tirkey, Head 
Clerk of the Industrial School, certifying 
that the document is a true copy of the 
letter mentioned above. The bill Exhibit 1, 
mentions this letter. In bill Exhibit 2 

another sanctioning letter No. , dated 

3 S. \3$ 

5th May 1916, has been referred to, but 
this is not on the record and it is not 
known whether or not it was attached to the 
said bill. 

The bills bear date 8th September 1916, 
on which date they were presented to the 
Ranchi Tieasury. They purport to have 
been drawn and signed by Mr, Alfred 
D’Silva, Superintendent of the Ranchi Indus- 
trial School. The Treasury paid the amount 

mentioned in the bills, namely, Ks 2,460 
iu respect of Exhibit 1 Rcd ^^0 ip 
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Vespeot of Bxbibifc 2, makins » total of 
■Ra. 2,960. The aooused has also beea aonviot- 
ed of oheatiDgr under seotion 420 of the Indian 
Penal Code. 

Aooording to Kali Saran Makber.ii* Assist- 
ant Auditor (P. W. No. 10), these bills were 
reoeived in the Accountant- General’s Office 
'about the middle of September, and as the 
letters referred to in the bills as sanction- 
ing authority had not been reoeived in the 
Accountant-General’s Office and as the hills 
were not countersigned by the Inspector 
of Schools, the Assistant Auditor placed them 
under objection and noted them in the Objec- 
tion Book, Exhibit 16. 

On 2nd November, a memo.. Exhibit 17, was 
sent to the Inspector of Schools, Chota Nag- 
pur Division, for detailed countersigned bills 
in respect of the said sums. The Director 
of Public Instruction was also written to, 
to snpply the number and date of the 
memo, with which the sanctioning letters 
referred to in the bills were forwarded to 
the Accountant-General’s Office (Exhibits 18 
and 19). The bills were then looked in 
a safe in the Accountant-General’s Office by 
the Office Superintendent, N. K. Mczumdar. 

On 9th November, Mr. Alfred D’Silva (P, 
W. No. 1), Superintendent of the Industrial 
School, received a letter Exhibit Ci, dated 
the 8th November 1916, from the Inspector 
of Schools, Mr. Pawous, asking him to submit 
detailed bills for the two suras of Rs. 500 and 
Rs. 2,460 drawn by him from tbe Treasury 
'On 8th September 1916. D’Silva’s son was 
an assistant in the Accountant-General’s 
Office. In consequence of some statement 
made by him to Mr. Napier, Assistant 
Accountant-General (P. W. No. 2), tbe latter 
wrote a D.O. Exhibit 16, on llth Novem- 
her 1916, to Alfred D’Silva, telling him 
that he was informed by his son that a 
fraud had been committed in respect of 
the said sum drawn from the Treasury on 
8th September on two bills purporting to 
have been signed by him, and asking him to 
place the matter immediately in the hands of 
the Police. Accordingly Mr. Alfred D’Silva on 
llth November 1916 wrote a letter, Exhibit 
4, to the officer in charge of Kotwali 
Police Station, Ranchi, informing him of the 
fraud committed in respect of the two 
bills. This has been treated as the tirst 
information and under the orders of the 
Sub DWieioual Offioev the Police took up 
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the investigation of the case. The investiga- 
tion was first in tbe bands of Amar Nath, 
Sub- Inspector, and Mr, Morel, Inspector of 
Police. These two officers were not examined 

at the trial. The latter has since joined 
the Army at Belgaum and was examined on 
commission under orders of this Court 
during the hearing of tbe appeal, dated the 
25th February 1918. 

The two bills were reoeived by Mr, Morel 
on 12th November from the Aooountant- 
General’s Office. On tbe 17th November at 
8 P. M. he arrested Madhumasih and Johan 
Hirange, the two peons of the Industrial 
School. Madhumasih made a statement to 
him that the forged bills were given to 
him by Soloman Tirkey and that he was 
asked to draw the bills from the treasury 
in notes and rupees; that Johan would be 
sent to help him as the amount was large; 
that Johan accordingly followed him to the 
treasury and gave his thumb impression 
on the treasurer’s book, and that he 
brought the money hack to the Head Clerk 
of tbe rndustrial School and made it over to 
him, who counted it, 

Madhumasih was taken to Deputy Magis- 
trate Mr. K. C. Ray (D. W. No. 2) at 
bis house, by Morel and Sub-Inspector Amar 
Nath, at 10-40 a, m. of the 18th November 
for his confession to be recorded. Mr. Ray 
in his evidence says that he directed tbe 
man to be taken to Court. He gives his 
reason for this that according to Govern- 
ment orders a man’s confession should not 
be taken at once but that there should be 
an interval, and that D’Silva of the Indus- 
trial School had personally spoken to him 
and said that his peon had been wrongly 
arrested. Madhumasih was produced before 
him in Court at 2-30 p. u. on that day, 
Mr. K. C. Ray considered it unsafe to record 
his confession then and directed Madhumasih 
to be taken to jail, ordering that hia state- 
ment would be taken in jail next day, 
Madhumaaib’s statement was accordingly 
taken next day in jail, with the usual 
warning that his oontes^niou was to be 
voluntary and that it sv -ulcl be used against 
him. Mr. Ray ^hat he explained 

this to Ms Ifo'.iiitisi*: for luiU' an hour and 
that M-idiionia.-ih lold lilin that he was 
penitent u.'d -d not hoc-u tutored and was 
willing t'> '••'0 t.io stateiiient. Mr. Itay 

then giVv d.o uiuivl oertitiiJ'.de that hy 
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believed the statement to be voluntary and 
says that he had then no doubt that the 
statement was voluntary. The statement 
was read over to, and signed by, Madhnmaaih 
and is marked Exhibit D. Madbamasih baa 
been examined by the defence. He 
admits having made the oonfession, but 
says that he made it under threat from 
Mr, Morel and as tutored by him. He 
admits that when bills are cashed for the 
Industrial School, it is usually he who takes 
them since 1910. Madbamasih was, however, 
released from jail two or three days later. 

Mr, Morel says that on 24th November 
1916, at 5 p, M., peon Cbaman Ram of the 
Deputy Magistrate’s Department at the 
Treasury identified Madbamasih as the man 
whom he saw taking away a bag of rupees. 
Peon Cbaman Ram has not been examined 
in the case. According to Mr. Morel, 
Madhumasih’s oonfession was voluntarily 
made. He says he was informed in his 
office that Madhumasib who was in hajat 
wished to see him and that Madbamasih 
was accordingly brought into the office and 
then voluntarily confessed to having been 
given the bills by clerk Solomau Tirkey 
in Mr, D’Silva’s office and that there was 
no pressure put on the man to make any 
statement. 

On 2S6h November Soloman Tirkey was 
arrested. On 19th Dbirendra Nath Ganguly 
was arrested. They were released on 
bail. 

About 16th December, Abdus Samad 
Khan, P, W, No. 22, Inspector of Police, 
made some confidential enquiries. He took 
formal charge of the case from Mr. Morel 
on 2nd January, and on 3rd January arrest* 
ed Dhom Ali. Dbom Ali was sent up but 
was released later. Before Dbcm Ali was 
released, the Inspector arrested the accused 
on the 19th January. 

Inspector Abdus Samad submitted a 
charge-sheet on 13th Febrnary 1917. On 
that date Soloman Tirkey, Madhnmasih, 
Johan Hirange and Dbirendra Nath Ganguly 
were released from bail and Dhom Ali 
was released from onstody, as the Police 
reported that there was no evidence to 
connect them with the oooarrence. The case 
proceeded against Kabir Uddin alone, who 
was committed to the Court of Session 
and was nltimately convicted, 


There can hardly be any doubt that the 
offences of f orgery and cheating have been 
committed. The bills purport to haye boun 
drawn by Alfred D’Silva and to bear bis 
signature. D’Silva denies having drawn or 
signed the bills. He further swears that no 
such bills were sent from him for enoash- 
ment to the treasury and that his office 
does not use each forms for contingent bills. 
The amounts mentioned in the bills were 
not sanctioned by the Director of Public 
Instruction nor was any application made 
for such a sanction. P. W. No, 11, Mafaadeo 
Prasad, Assistant, Director of Public 
Instruction’s Office, corroborates D’Silva in 
the fact that no sanction for the amounts 
mentioned in the bills was given by the 
Director of Public Instruction. He also 
proves that Exhibit 3, which purports to be 
a sanctioning letter, was never issued from 
bis office nor the letter referred to in the 
bill Exhibit 2, the trace of which is not 
at all found. The documents in question 
were, therefore, forged ones. The fact that 
they were presented at the treasury and 
the amounts covered by the bills wero 
paid out has been amply proved by the 
evidence of the Treasury Officer (P, W". No, 
3), the Treasurer (P. W. No. S) and the 
Accountant (P. W. No. 9), and also by 
entries in the payment register (Exhibit 
14). items Nos. *2 1 and 73. The unauthop 
rised register (Exhibit 11) kept by the 
Potedars shows that the money covered by 
the bills was actually paid. It is unfortunate, 
however, that the Potedars who actually 
made the payments and took the thumb 
impression of the payee in the unauthorised 
register (Exhibit 11 • have not been examin- 
ed, but that does not affect the question 
as regards the payment of the bills by 
the treasury. The bills were in due course 
sent to the AQiSonutaut^General’s Office, from 
where Inspector Morel received them on 
12th November. 

The only question for consideration in 
this case is whether the accused forged the 
bills and got them cashed at the treasury 
and thus cheated Government. *1 he Court 
below has held against the aoonaed. The 
direct evidence against the accused consists 
of one Dhom Ali alone, who swears that 
the bills were handed over to him by the 
acoused for enaashmeut from the treasury 
and that he ^accordingly did present the 
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bills, r€ 06 ive the money and make ifc over 
to the aooQsed. The first and the foremost 
(inestioD, therefore, is whether Dhom Ali*8 
evidense oan be aooepted in this ease as 
reliable. A oarefnl oonsideration of bis 
evidenoe and the earroandiDg oironmstanoes 
will leave no manner of donbt that be is 
not tellingr the truth. 

Dhom All’s anteoedents are nnsatiafaotory. 
He was a Civil Coart peon and was dis« 
missed on 8th Jnly 19l5 for makinn a 
false affidavit. Previous to that he had 
been punished and had a bad reoord aooord- 
infif to D, W, No. 3, Civil Court Nazir, 
Bancbi, He was a punhka puller in the 
previous hot weather in the Ranohi Zila 
School and was disoharged a month prior 
to this ooourrenoe. 

There are traces of falsehood internally 
in his evidence. According to him, all of 
a sudden at 10*30 A. m. on the day of 
the ocoorrenoe the accused, while on bis 
way to the school, went to bis house and 
suggested to him that he should go with 
him and see the Head Master about some 
post and while they were thus going to 
the school and reached the town outpost, 
the accused gave him the documents in 
question with a slip asking him to go and 
get them passed by the treasury and that 
the accused would shortly meet him there. 
He said to the accused that be had never 
cashed school bills before, but Kabir said that 
the school chaprasi was ill and so he most 
cash them. According to the evidence of this 
man the accused took out the bills from his 
pookot and banded them over to him near 
a public place (outpost) without any pre- 
vious concert between them. This implies 
that the bills (Exhibits 1 and and the 
sanctioning • letter (Exhibit 3) as well as 
the slip showing that the accused wanted 
cash and notes were all written out and 
were complete in every respect with dates 
and everything before tbe accused met 
this man. How could the accused be sore 
that he would meet Dhom Ali at his house 
that day and that Dhom Ali would consent 
to cash the bills at the treasury ? This is 
most unlibely. If peroLance Dhom Ali 
bad not agreed to tbe proposal of the 
accused, all labour in preparing the bills 
with the dates thereon would have been 
lost. Dhom Ali most gladly goes to the 
treasury, brings tbe money and bands 


it over to the accused, and does not take 
anything for his trouble. There oan hardly 
be any donbt that Dhom Ali is lying 
when be pretends to be so innocent in 
tbe matter. He was not even told what 
was the amount of the bills, nor what 
he would say in case the treasury peopla 
asked him who bad handed tbe bills to him. 

The story told by Dbom Ali that some 
days later he left Rnncbi in order to fetch 
Gbee for tbe accused from Hussainabad 
and that be went to his cousin Mada at 
Sahabazpur, appears to be wholly concocted. 
His anxiety to go to his ancestral home is 
mysterious. He was born at Ranch i, is 50 
years of age, and bad never before been to 
Sababazpnr. His cousin Mada had not asked 
him to visit him. In fact they were not 
even known to each other. Dhom Ali had 
not written to his cousin for tbe last 12 
years and has no properly in tbe village, 
nor a house even. Mada says that be had 
never seen him before and when he saw Dhom 
Ali, questioned him who he was. Dbom Ali 
did not go to Hnspainabad at all and fetch the 
Ghee. He was not even told what quantity 
he was to bring. His wife Musammat 
Kbedarva’s evidence on tbe point is worth- 
less. She says that he was arrested 8 
days after he arrived, but no Police had 
come to her and asked about Dhom Ali 
before be returned. It is, therefore, clear 
that if Dbom All at all went away at 
the instance of the aocused, be did so 
with mutual understanding to keep away 
from the Police. He is thus lying upon this 
point also. 

Prom the evidence of the prosecution 
itself it would appear that he has been 
put forward as an accomplice, and not 
as an innocent tool. Inspector Abdus 
S»*mad Khan, P. W. No. 22, says that Anwar 
Khan might be an accomplice; tbe 
Judicial Commissioner also says that there 
could be no doubt that Dhom Ali was an 
accomplice and not a mere tool. Dhom 
Ali, therefore, is not telling the whole 
truth and it is nnr^afo to convict the 
accused upon ■ r-do to.dimony of aunb 
a witnePF. 


rf Dliorn Ali, 
t'Hi yhow 


Except tilt: 
there is no 
( b.it Diini-i . _ 

The - •' tOo treismy made 

by th^ t '-i-.o. who take eitlier siffnature® 
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of payees, or in the ease of illiterates 
tbeir thnmb impiessioDS. Where the thamb 
impression is taken, the Potedars write the 
same of the payee against the thumb impres* 
Bion. This is done in a book (Exhibit 
11 ), Dbom AH says that he oan read 
and write, and he told so to the Baba 
(probably the Assistant Treasarer, Makban 
Lal« not examined in the ease), who gave 
him the notes, bnt the Baba said that 
there was no pen and ink bandy and 
that he oould thnmb the book. His 
signature was not taken in the book. The 
tbamb impression in the bock is so 
blurred that the expeit failed to give 
any debnite opinion as to whether it 
tallied with that of Dhcm AJi cn slip 
Exhibit 8. The names cf the payees who 
gave thnmb impreesions in Exhibit 11 
are written except that of the payee in 
the present case: so that from this pay* 
ment book it oannot be shown that the 
money covered by the bills was paid to Dbom 

AH. ^ , 

There were four Potedars at the treasoiy, 
Ragbn Nandan, Sarwan, Anwar Khan 
and Madho Prasad. None of them has 
been examined to prove that the payment 
was made to Dbom AH. According to 
evidence, probably Raghunandan or Anwar 
Khan Potedars made the payment, and 
their not having been called by the pro- 
secution is not only highly suspicious but 
also deprives ‘.the protecuiion of the im- 
portant evidence in the case regarding 
the identity of Dhom Ali with the payee 
at the ireasury, it is etrange that there 
is no evidence that any of the treasury 
people saw Dhom Ali at the treasury in 
ooLneotion wilb the preaentaiion or cash. 

ing of the bills. The prosecution has not 
examined the Assistant Treaburer, Satyendra 
Nath Sen, to whom Dhom AH first 
handed the bills, nor Makban Lai, an- 
other Assistant Treasurer ^.oalled short, 
young, fai"** spectacled Babu), who accord- 
ing to Dbom Ali banded the notes to 
him. Dbom Ali further says that when 
he was taking the tray between the rails, 
some money fell down. At that moment 
one Punit helped him and handed the 
tray over the rails. Punit was known to 
Dhom All from 8 or 10 years beiort; 
they had worked in the same place. 
y©t Punit has not been examined. No 
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explanation has been given why 

these persons were not examined as witnesses. 

There appears to have arisen some qaes* 
tion at the treasury about the correctness 
of the bills {tide the evidence of the P, W. 
No. 9). This wad the first abstract contin- 
gent bill from the Superintendent of the 
Induslrial School, which, the Accountant 
says, he passed. He had some suspicion 
about the form. He consulted bis assistant* 
The bills of the Industrial School general- 
ly used to be presented by one of the 
chaprasis of the Sohcbl, Madhnmasih or 
Johan. In fact the bills of public ofl&oes were 
generally brought to the treasury by chap- 
rasi's of the respective offices. The Account- 
ant says that only a day before (7th Sep- 
tember 1916) Madhnmasih had drawn two 
bills. The tieatuiy people as well as the 
Potedars who immediately used to make 
the payments would certainly have known 
that Dhom AH was not the man who would 
ordinarily present the bills ; and when there 
was some doubt as to the form used, the 
treasury people would hesitate to make the 
payment and at least would have their 
attention fully fixed upon the payee. In 
ort'er not to rouse the least suspioior, it 
would have been more natural to have 
the bills prefented ly one of the peons in 
the industrial School than to entrust them 
to a man like Dbom AH. Whether Madhu- 
masih*8 confession is true or not, it is not 
nnlikely that he might have presented the 
bills to the treasury. On ibis point also 
the prceecntioD failed to examine Chaman 
Ram, pe'-n of the treasury, Deputy Magis- 
tiate’s Department, who on the 24tb Novem- 
ber U 16, at 5 p. M, identified, before Mr, 
Morel, Madhnmasih as the mac whom be saw 
taking away a bag of rupees (vtde the evidence 
of Inspeotcr Morel taken on commission). 

From all the circumstances in the case 
it is certain to my mind, as it was to 
the Judicial Commissioner, that the 
treasury people, and notably the Potedars, 
were in the conspiracy to cheat Qovern- 
ment in respect of the money covered by 
the bills and that has thrown a great obstacle 
in the way of the prosecution to place 
before the Court the most important and 
material evidence in the case with regard 
to the actual papee. 

The Judicial Ccmmissioner has i;elied upon 
the evidence . of Kolba Dueadh a^ corro- 
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boratiDfir Dbom Ali, bat Kolfaa Dasadh did 
DOt see him oasbiogf the bills bat saw him 
at some distaaoe. Besidesj it is not safe 
to rely upon bis evidecoe in faoe of wbat 
has been said above. There is, therefore, 
no reliable evidence that Dbom Ali presented 
or oasbed the bills* Sis statement oan* 
not be relied npon, as already shown, and 
benoe the aooased oannot be convicted upon 
the sole testimony of Dbom Ali. 

I have shown that the oral evidence eon« 
nesting the aoonsed with the offence of 
which he has been convicted is utterly 
unreliable. My learned brother has dealt 
with the Question of the similarity of the 
writing of the forged letter and bills 
with the writing of the aooased. I agree 
in thinking that mere similarity of writing, 
without a tittle of other evidence of com- 
plicity in the conspiracy in parsaance of which 
the forgery was committed, is insaffioient to 
jastify a conviction for forgery; as observed 
by Best in bis book on ‘‘Evidence”, 11th 
Edition, page 238, “Standing alone, any 
of the modes of proof of handwriting by 
resemblance are worth little; in a criminal 
case nothing, — their real value being as 
adminicula of testimony.” It is not, there- 
fore, necessary for me to consider tbe 
valne of tbe expert’s evidence on tbe 
qaeetion of similarity, not the patent points 
on which it may be suggested that the 
accused without doubt made the documents 
which are tbe basis of tbe charge against 
him. 

I agree that the appellant shoald be 
acquitted and discharged. 

• 

It has already been noticed in this 
judgment that tbe treaEury people were 
probably in tbe conspiracy and that there 
was great carelessness in not comparing tbe 
signature of D’Silva in the treasury odioe 
with those on the bills, particularly when 
they were not on proper form and when 
this was the 6r8t time tliat such bills 
were presented cn behalf (f the ludaetrial 

School. 

Roe, J.— I had the advantage of reading 
the judgment in which niy learned brother 
deals with the oral evidence against the 
accused. It is not neoes^ury, therefore, for 
me to state the facts of the case, or to 

with this part of it. It is sufficient 
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to say that, in my opinion, the investigating 
officers have touched only tbe fringe of 
tbe ease, and have discovered nothing 
beyond, the fact that it was the aooased 
who wrote the body of the false document, 
the basis of tbe charge. The strong simi- 
larity between the forged signature and Mr. 
D’Silva’s genuine signature suggest that 
his office must have been in the conspi- 
racy, that is, that his genuine signature 
was obtained to these bills by a fraud 
upon him by his own office. The pretended 
ignorance of the Treasury amla as to who 
cashed the bills suggests that they were 
in tbe conspiracy. Both Dbom Ali and 
Madhumasih must have besn known to 
them. The Treasury amZa must know which 
of them it was who took the money. The 
blurred thumb impression confirms the 
suspicion arising from their pretended 
ignorance. Madhnmasih’s confession is far 
more probably true than false. Both Mr. 
K. C. Ray and Mr. Morel were convinced 
of its truth. If indeed tbe aooased made 
the false documents, he made them as a 
minor member of this widespread conspiracy. 
Owing to the fact that tbe Grown witnesses 
were equally prepared to inculpate Soloman 
Tirkey before the Police and the accused 
before the Courts as the primemover, 
there is no evidence at all as to what 
share tbe accused bad in the conspiracy. 
That he was implicated in the conspiracy 
1 have no doubt I have never been pre- 
pared to accept the evidence of an expert 
in bandwriting, unless it tallies with the 
evidence of my own senses. In this ease 
Mr. Brewester deals with the case ae one 
of feigned writing A comparison of that 
part of the forged doonraent which is written 
with a fine pen with the ordinary hand- 
writing of the accused when using a fine 
pen, and of that part written with a broad 
pen with his handwriting when using a 
broad pen, shows that tbe handwriting in 
each case is his ordinary writing and not 
feigned at all. I am satisfied that the 
accused wrote the body of the false docu- 
ment, but that is not in itself sufficient to 
jastify hi^ motjvi *tion. It was necessary to 
prove further ihat ne frao'^uieDtiy obtained 
upon them i-''*st::rvs of .Mr. IVSilva 

and .Solon-. I'l ov made those signa- 
tures the Urowi. uulod 

to pi ^ o lint ill the oireum.^tanoes of 
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the ease prepaied to asaame that he did so. 

I am of opinioD that the appeU&^t should 
be acquitted and discharged. 

Appeal accepted» 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No. 38 of 1919. 

March 13, 1919. 

Present: — Mr. Saunders, J. 0. 

NGA HAN — Appellant 
versus 

EMPEROR — Respondent. 

Penal Code {Act XLT o/ 18R0), s. ZOZ— Murder^ 
Onilty, plea of, when should he accepted — Sentence, 
measure of. 

Before a plea of gailty is accepted in a case in 
>vbich the accused is charged with murder, the 
record should clearly show that the person who is 
charged understands and admits such facts as would 
bring the offence within the definition of mnrdor 
and that he does not plead any of the exceptions 
set out in the Penal Code. 

Accused was placed upon his trial for the murder 
of his child and stated to the Committing Magistrate 
that he thought ho was the cause of the child’s 
death, he was drunk and did not know what he 
did. The plea of drunkenness was repeated to the 
Sessions Judge, who convicted him of murder and 
sentenced him to death: 

Held, that the sentence was, in the circumstauccs, 
most undesirable, without any evidence to ascertain 
whether there was or was not anything to justify 
a conviction for a lesser offence or for passing a 
sentence of transportation for life upon a conviction 
of murder. 

Mr. 0. 0. S. Pillay, for the Appellant. 
JUDGMENT. — The appellanKwas placed 
upOD his trial for the murder of bis child. 
A plea of guilty was recorded at once; no 
evidence was taken and the appellant was 
sentenced to death. He now appeals on 
the ground that he did not in fact oomnait 
murder and did not intend to plead 
guilty to such a charge, that he did not 
understand the nalnre of the charge and 
that bis answer to it was not, therefore, an 
answer which shonld have been accepted. 

It was pointed out in the case of Em» 
peror V. Oktnia Bhika Koli (1) that it is 

(1) 8 Bom. h. R 240; 3 Cr. L. J. 337. 


not in aooordnoe with the nsual praotioe to 
accept a plea of gnilty in a case where 
the natural sequence would be a sentence 
of death. I am not prepared to say t^at 
there are no oases in which such a plea 
shonld be accepted, but before it can be 
accepted, the record should clearly show 
that the person who is charged underetands 
and admits such facts as would bring t^is 
offence within the dednition of murder, and 
that he does not plead any of the ezopp- 
tioDB set out in the Indian Penal Code, 
It is probably rare that a Barmese coaly, 
as the accused was in this case, can be 
in a position to understand the nature ol 
a charge of murder against him, though 
it is possible that if an accused person, 
upon being examined, stated that be deU* 
berately and intentionally killed his victim^ 
for the purpose, for example, of robbery, 
a plea of guilty might be accepted, l^re 
the appellant was examined in the Com^ 
mitting Magistrate’s Court and he stated 
there that be thought be was the oaueo 
of the child’s death, he was drunk aud 
did not know what he did. There is no 
reason to suppose that he adopted a differ* 
ent attitude in the Sessions Court and the 
judgment shows that bis Advocate urged 
in bis defence that he was not responsible 
for bis actions, that be was maddened by 
drink and did not know what he was dO' 
ing. Even assuming that the plea’ of 
drunkenness was not a good defence, it 
was clearly most undesirable that the See* 
sions Judge should, nnder the circa uistanoes, 
have ooDvioUd the appellant and sentenced 
him to death wiihtuc recoding any evidence, 
and without being in a position from hav- 
ing seen and heard the witnesses to ascer- 
tain whether there was or was not anything 
to jostify him in convicting the acccsed 
for a lesser offence, or in sentencing bioB, 
open a ooDviotioD for murder, to the alter* 
native sentence of transportation for life. 

The appeal mnet be allowed and the 
case must be sent back for trial in accordance 
with law. in view of the examination of 
the accused recorded in the Committing 
Magistrate’s Court and the arguments urged 
by his Advocate, the Sessions Judge should 
record a plea of not guilty. 


Appeal alloved', Oa$e sent lack- 
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KAI.WA GOPB V, AMTOSINI. 

PATNA HIGH COURT. 

Civil Criminal Rbvision No. 12 op 1919. 

May 30. 1919. 

Fresent: — Mr. Jastioe Das, 

KALWA GOPE — PsTiT.osBR 

versus 

Mr. ANTONINI — Opposite Pariy, 

Criminal Procedure Code (Act V of ]89S>, s. 195 — 
Sanction to prosecute — Enquiry^ mode of’^Discretion 
of Court — Sanctiony when not to he granted. 

Although no hard and fast rule can be laid down 
as to the manner in which an inquiry should be 
made under section 1 95 of the Criminal Procedure 
Code, it is necessary that the inquiry should bo 
complete in every detail. t,p. 782, col. I.] ^ 

An inquiry confined to an examination of theacoused 
and his witnesses is not sufficient. The inquiry should 
proceed on the allegations made by the party whoasks 
for sanction andon the basis of materials placed by 
him before the Court, and the Court should abstain 
from pronouncing any opiniou on the merits of the 
case. The Court has a wide discretion in the matter of 
granting or withholding sanction, but that discretion 
should be used with caution and discerament to 
further the ends of justice and not to permit the 
use of the penal law to satisfy private ends or 
personal spite. Where it appears that there is 
considerable ilhfeeling between the parties, and 
there are grounds for believing that there is a 
likelihood of a misuse of the law, sanction ought not 
to be granted, [p. 782, col. 2; p. 783, col. l.J 

Rule Against tbe order of the Snb- Divisional 
Magistrate, Bbsgslpore. granting sanotion 
to Mr. Antonini to proseoate tbe petitioner 
nnder 8eoticn21], Indian Penal Code. 

FACTS appear from tbe jodgment. 

Mr. A, A. Asghar (with bim Mr. Khurshed 
Httsnairi)^ for tbe Petitioner, argaed that tbe 
Magistrate bad granted (be eanotion to prose- 
note the petitioner without examiningAntonioT, 
tbe opposite party, or bis witnesses. Snob 
an order is illegal, beoanse when the witnes- 
ses prodaced by me all supported me, there 
were no materials for tbe Court to disbelieve 
them or to grant sanction to tbe opposite 
party. Further, it is admitted in this case 
that ibe feelings between the parties are very 
bitter and, therefore, if sanction is granted 
to the opposite party, he is certain to use it 
as an engine of oppression against me. 
Sanction is not sought for the ends of justice 
but to satisfy a private grudge. Reads In 
re An Attorney (I). Lastly the order granting 
sanction practically amounts to my convic- 
tioD| because while granting sanction tbe 
Magistrate has decided the case against the 
petitioner and tried him out. 

Mr. Fakhruddin (Government Pleader), for 

(1) 22 Ind. Caa. 321; 41 C. 44(3; 15 Cv. L, J. 49. 


tbe Crown, submitted that in every case where 
a private party asks for sanction tbe feelings 
of the parties are bound to be strained, 
unless it is tbe Crown that asks for sanction. 
The law does net require that tbe Court, 
before granting sanction, must examine tbe 
opposite party or bis witnesses. It is enough if 
there are materials in tbe records which 
entitled tbe Court to find that tbe petitioner’s 
case was false. Here the Police after an 
elaborated inquiry has reported tbe case to 
be false. Lastly, tbe Court was no doubt 
wrong in putting down a clear finding that tbe 
complainant’s case was found by him to 
be false. It would have been better if tbe 
Court bad said that there was a pnma /acte 
case made out against tbe petitioner. But 
this order or finding of the sanctioning Court 
will not be binding on tbe Court which 
ultimately tries tbe case. 

JUDGMENT. ^This application is directed 
against an order passed by tbe Sub Divisional 
Magistrate of Bbagalpore granting sanction 
to Mr. Antonini to prosecute the petitioner 
under section 211 of the Indian Penal Code. 

It appears tbat there was considerable 
ill feeling between tbe parties. Tbe oo- 
ourrence in respect of which tbe petitioner 
lodged a complaint against Mr. Antonini is 
alleged to have taken place on the 27th 
October 1918. On tbe 26th October 1918, 

however, tbe petitioner’s brother lodged a 
complaint against Mr. Antonini charging Mr, 
Antonini with having assaulted him. On 
the 28tb October, that is to say, two days 
after the last mentioned incident, Mr. 
Antonini himself filed a complaint against 
Sadho Gope and others, including the peti. 
tioner, charging them with having assaulted 
him and wrongfully confining him. It appears 
from the affidavit filed befoie this Court on 
behalf of the petitioner which has not been de- 
nied on oath by Mr. Antonini, tbat the com- 
plaint of Sadho Gope, which it must be re- 
membered was tiled on the 26th October 1918, 
was ordered to be nut up after the disposal 
of the case instituted by Mr. Antonini 
against Sadho Gope ofrliors. In respect 
of the complaint tiled by Mr. Antonini 
Sadho (ropo and '..rbovia have boen convioted. 

The oaeo of natitinner in reappcit of 
tbe inoidenr, i-f .ho2/’tli October 1^1^ was 
that Mr. with u "an, it-bused 

him ai i r. the gnn which ho had with 
b»ni am- k i.- • a goat beluD^ing to him. 
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That was tbe oomplaiDt whiob be filed on 
the 28th October 19)8. On this poiot he 
was examined on oath and tbe Magistrate 
ordered a Police enquiry into tbe allega* 
tions made by tbe complainant Tbe 
Police reported tbe case to be false. The 
petitioner was not satisfied with tbe enquiry 
held by tbe Police and asked for tbe judioial 
enquiry. This was refused by tbe Magis- 
trate, wbo thereupon dismissed tbe complaint 
under section 203 of tbe Code of Criminal 
Procedure. 

On the 6th November 1918 Mr. Antonini 
presented a petition asking for sanction 
under section 195 to prosecute the 
petitioner under section 211 of tbe 
Indian Penal Code. Upon this the learned 
Sub'Divisional Oflioer called on tbe petitioner 
to show cause wby be should not bs pro* 
secuted under section 211 of the Indian Penal 
Code for bringing a false case against Mr. 
Antonini. He was further ordered to adduce 
evidence on that date io support of his own 
case. It is unnecessary to go through all tbe 
orders recorded by tbe learned Sob Divisional 
Officer, but it is necessary to mention that 
be never examined Mr. Antonini or any 
witness on his behalf but proceeded 
to examine tbe opposite party on oath 
and the witnesses produced by tbe 
opposite party. Having done that, he 
proceeded to record bis finding, namely, 
*'for tbe reasons already given 1 bold that 
tbe complainant instituted tbe present case 
against tbe accused, Mr. J. Antonini, with 
intent to cause injury to him, knowing tbat 
there was no just or lawful ground for such 
proceeding and tbat tbe charge was a false 
one.” In other words, be has decided tbe 
whole case against tbe petitioner. The eubse* 
quent trial is intended to be a mere formality 
for passing sentence on the petitioner. In my 
opinion tbe procedure adopted by tbe learn* 
ed Sub'Divisional Magistrate cannot be sup* 
ported on any principle at all. It is a 
procedure which is condemned by the 
learned and distinguished Judges wbo decided 
tbe case of in re An Attorney (1). Had the 
learned Sub'Divisional Magistrate carefully 
perused tbat decision, he would have seeu 
tbat an enquiry complete in every detail was 
made by tbe High Court into tbe complaint 
made before that Court, but it was not an 
enquiry by tbe examination of the person 
against whom sanction was sought and bis 


witnesses. It is impossible to lay down any 
bard and fast rule as to tbe manner in 
which tbe enquiry should be held by tbe 
sanotioniug Court, but it is clear that the 
enquiry must proceed on the allegations 
made by tbe party wbo asks for sanction 
and on the basis of tbe materials placed 
by him before tbat Court. It is greatly 
to be regretted that tbe learned Sub Divi* 
sional Officer should have recorded a finding 
whiob obviously must operate to the prejudice 
of tbe petitioner. Tbe learned Q-overnment 
Pleader argues tbat this order will not be 
bfnding.on tbe Magistrate wbo ultimately; 
tries tbe case. Tbat may be so in a teobnioal 
sense, but at tbe same time it is impossible 
for any Court to avoid looking into tbe 
order itself which gives it power to try 
tbe case. It is exactly for this reason tbat 
tbe learned Judges in In re An Attorney (1) 
point Oct tbat it is in the highest degree in* 
expedient ^ pronounce an opinion on the 
merits, of the case. The late Chief Justice 
of the Calcutta High Court says: **l pur- 
posely refrain from discussing tbe merits of 
tbe present case; it wonld be wrong tbat 
1 should.’* Mr. Justice Cbandhuri in tbe same 
case points out : **If it was held to be 
tbe law tbat tbe sanctioning Court must be 
satisfied of tbe guilt of the accused, bis 
trial might degenerate into a mere formality. 
It might obviously operate to bis prejudice.** 
It is in my opinion idle for the Government 
Pleader to argue tbat the opinion of the 
sanctioning Court would have no effect at 
all in tbe subsequent trial of tbe person 
against whom sanction is sought. 

1 have already stated tbat there is 
considerable ill-feeling between the parties. 
It most be remembered that a bar has 
been deliberately imposed by tbe Legislature 
on prosecution for certain offences enumerated 
in section 195 of tbe Code of Criminal 
Procedure. The sanctioning Conrt undoubt- 
edly has a wide discretion in tbe matter, 
but it is a discretion which must always 
be used with caution and discernment, haviog 
regard to tbe well known principle that 
a weapon should not be placed in the hands 
of a private party who may bold it tn 
teirorem over tbe party against whom 
sanction is sought. One of the rules of 
prudence which has been recognized from 
the earliest times is tbat *'the Court will 
bs astute to see that there shall be QQ 
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abasdof the administration of orimioal jastioe* 
Ko one, therefore, would be permitted to 
use the penal law merely to satisfy his 
private ends or personal spite; that would be 
to misuse it.’* 1 do not hold in this ease 
that the sanotion if granted would be used 
by the opposite party to satisfy his private 
spite, but I do hold that there are 
grounds for believing that he might do so. 
If he might do so, then in my opinion it 
is obviously not a ease where sanction should 
be granted under section 195 of the Cede of 
Criminal Procedure. 

I would, therefore, set aside the order 
passed by the Sub-Divisional Magistrate 
and direct that no further proceedings be 
taken. 

Order set aside. 


BOMBAY HIGH COURT. 
Crihikal Application for Revision No. 283 

OF 1918. 

November 13, 1913. 

Present:- — Mr. Justice Heaton and Mr. 

Justice Pratt. 

SYED YACOOB SYED LALLAMIAN— 

Accused — Applicant 
versus 

EMPEROR — Respondent. 

CrimiTKil Procedure Code (Act V of 1898^, 106 — 

Security to keep peace — "Offences involving a breach of 
the peace " meaning of — Penal Code (Act S.LV of 1860^, 
8. 604, Qonviction under— Order requiring security to 
keeppeaccy legality of. 

A breach of the peace or a probable'breacli of the 
peace being an ingredient of tho otieuce made 
paniehable by section 604 of the Penal Code, it is 
not illegal to direct a person convicted under that 
section to furnish security to keep tho peace under 
section 108 of the Criminal Procedure Code. [p. 784, 
cols. 1 A 2.] 

Per Heaton^ J.— The words “other offenoea involv- 
ing a breach of the peace” in section 108 of tho 
Criminal Procedure Code are applicable where there 
actually has been abroach of tho peace, and also 
where the definition of the offence involves a 
breach of the peace, [p. 784, col. 2.j 

Per Pratt, J. — The phrase ’other offences involving 
a breach of the peace” includes offences which are 
offences bccauee a breacli of tho peace lias occurred 
or because a breach of tiio peace is likely to occur, 
[p. 783, col. 2.] 

Criminal applioation for revision from an 
order' passed by the Seoond Presidenoy 
Magistrate, Bombay. 

Mr. Munshi (with hiao Mr. M. B. Dave), for 

the Aoeused. 


Mr. 8, 8, Fatkar^ Government Pleader 
(with him Mr. E, F, Nicholson, Publio Pro- 
seautor), for the Grown. 

JUDGMENT. 

Pratt, J. — The appUoants in this ease 
have been oonvioted of ofEenoes under see- 
tions 341 and 504 of the Indian Penal Code, 
and further the applioant No. 1 has been 
ordered under seotion 106 of the Criminal 
Procedure Code to furnish seourity for keep- 
ipg the peaoe. 

The applioation for revision in regard to 
the oonviotioDs and sentences has not been 
pressed, and in regard to applioant No. 1 it 
is contended that the order for security is 
illegal, as the offence which he has com* 
mitted under section 504 is « not one which 
involves a breach of the peaoe. 

In my opinion, the phrase *'other offences 
involving a breach of the peaoe” includes 
offences which are offences because a breach 
of the peaoe has occurred or because a breach 
of the peaoe is likely to occur. This is 
consistent with the oases of Jtb Lai Qir v, 
Joffmohan Qir (.1), Baidya Natk Majumdar v. 
Bibaran Chunder Oope (2}, Kannookaran 
Kunhamad v. Emperor U), Baj Narain Boy v. 
Bhagabat Ohunder Nandi and Abdul Ali 
Ohoudkury v. Emperor (5), where it was held 
that the offence under section 143, Indian 
Penal Code, of unlawful assembly does not 
neoeesarily involve a breach of the peaoe. 
This is so, for the common object of the 
unlawful assembly may not be to commit a 
breach of the peace. I da not agree with 
the decisions in Arun Samanta v. Emperor (6) 
and Kannookaran Kunhamad v. Emperor (3) 
that offences which are likely to lead to a 
breach of the peaoe are excluded. This is 
contrary to the decision in Jtb Lai Qir v. Jog* 
mohan Qir (O that the Court “should be satis- 
fied that the acts do involve a breach of the 
■peace or an evident intention of committing 
the same.” 

Of course a breach of ilio peaoe or a pro- 
bability of tbje breach of the peace mast bo 
an ingrediirat of ihe offence. A breach of 
the peace mast bo the common object of the 


(1) 26 C. o 76 i 12 liA. ■; -o. ( r. 97*' 

( 2 ) 30 c. 93; 6 c. \v. 

^3; 2'J il. e-, /. - .3. 

(4] U Oa 




2. 332. 


. 13 0. o;i; 20 c. 

23 O. L. i. V: Ui-. L. J. 2-11. I 
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QDlawfal assembly in a oonyiotion ocder 
seotion 143, lodiao Penal Code, or the inten- 
tion of the aoonsed in a oonviotion under 
seotion 448, Indian Penal Code: Subal Chun- 
der Bey v. Ram Kanni S^nyasi (7). Se-jtion 
1G6 oonld not applied after a oonviotion 
for defamation, although the person defamed 
was provoked to oommit a breaoh of the 
peaoe, for that is something beyond^the scope 
of the offenoe oharged. 

But in regard to seotion 501', Indian Penal 
Code, it is clear that a breaoh of the peaoe 
or a probability of a breaoh of the peaoe is 
an ingredient of the offence. For insalt is 
not an offenoe unless it is given with the 
intention or knowledge that it would be 
likely to provoke the breach of the peaoe. 

1 am fortided in this oonstraotion by the 
faot that seotion 106 also inoindes the offenoe 
of oriminal intimidation. It would be re- 
markable if the seotion justided seourity in 
the case of language used with the intention 
of oausing alarm and not language with the 
.intention of provoking a breaoh of the 
peace. 

I would accordingly discharge the Rule. 

Hkaion, J. — I agree that the Rule should 
be discharged. We have from time to time 
had a good deal of argument as to the mean- 
ing of the words other offences involving a 
breaoh of the peaoe” wbioh occur in section 
106 of the Criminal Procedure Code, and at 
last we have determined to record what we 
have to say in relation to these words as 
they apply to the particular case before 
ue. It seems to me that they are diffloalt 
words to oonstrne, and there is no donbt that 
their meaning has been differently interpret- 
ed by different Judges at different times. I 
have a pretty clear view of my own as to 
what the words mean and why they are 
need. But 1 do not profess to suppose that 
my particular view will be accepted at any 
rate by the majority of other Judges, be- 
cause tbe words are so illusive that they 
must of necessity attract different interpre- 
tations from different minds. To my think- 
ing tbe words cover at any rate two classes 
of oases. They may oover more, but I am 
quite 6atis6ed in my own mind that they 
cover two olaeses of oases. The first class 
of oases is where there actually has been a 

(V) 26 0. 628; 3 Q. W. N. 18; 13 liid. Dec. (n. s.) 
418. 


breaoh of the peioe, not where it has beep 
intended merely or been likely to oeour, but 
where in faot it has ooourred. That is one 
class. The other class is where tbe defini- 
tion of the offenoe involves a breaoh of tbe 
peace, as it does in one of tbe two classes of 
oases wbioh occur under seotion 50f>. There 
insult as a oriminal offenoe is defioed. Cue 
class of oases is where tbe insult is parpetrat- 
el with tbe iatention or knowledge that it 
is likely to give provocation wbioh will cause 
another person to break tbe public peaoe; the 
other class is where it i) perpetrated with 
the intention or knowledge that it is likely 
to provoke another person to oommit soma 
other offenoe. 

Now in tbe kind of oase we are dealing 
with tho resnlt was an offenoe. It was 
perpetrated with the intention or knowledge 
that it would be likely to oause a breaoh of 
tbe peaoe. So tbe determination of what 
is an insult in this case involves a determi- 
nation of what is a breach of tbe peaoe. 
You cannot do tbe first without tbe second. 
You cannot decide that the insult is punish- 
able under section 504 unless you know 
wbat you mean by tbe words ^^breach of 
tbe peaoe.” And where that is so, I think 
that tbe words in seotion 166 have operation. 
The oase we are dealing with is a oase of 
that type. 

Therefore, I think the Rule should he dis- 
charged. 

I only wish to mention one other point. 
I have said nothing about what actually 
ooDstitutes a breach of the peace, and that is 
a matter that also is very frequently argued. 
It is questioned whether in order to reach 
what is known as a breaoh of tbe peaoe 
you have to go so far as to infliot blows. 
One view is that yon must go that lengths 
The other view is that you may have 
breaoh of the peaoe long before yon come to 
the infliotioD of blows. This view contem- 
plates that the mere aseembling of men for 
a oriminal purpose is a breaoh of the peaoe 
and that tbe mere nse of language, if it is 
violent enough, is a breaoh of the peace. 
But on this topic I do not wish to express 
any opinion, beoause to do so is not necessary 
for the purposes in hand. 

Rule dischargedn 
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CALCUTTA HIGH COURT. 

Appial from Apprllatk Dbcrbe No. 857 of 

1917, 

February 19, 1919. 

Present; — Mr. Jnstioe Teunon and Mr. 

Jaatioe Newbould. 

NARENDRA NATH SANYAL and othees 

— PLAINTlFPa — APPELLANTS 

tersus 

Sheikh EMAMAN and others— 
Defendants — Respondents, 

Landlord and tenant^Encroackment by tenant^ 

Butt Jor possession of land encroached upon^Burden 
of proof. 

Where a suit is brought to recover possession of 
a plot of land from a tenant on the allegation that 
the land was not included in the holding but. being 
contiguous to it, was encroached upon by the tenant, 
the onus IS upon the plaintiff to prove that the land 

sued for 18 outside the land demised to the tenant. 

ip. 70D| col, 1 .J 

Appeal against the decree of the Sub- 
ordinate Judge, 3rd Court, Hooghly. 
dated the 18th December 1916, modify- 
ing that of the Munsif. 2Qd Court at 
Howrah, dated the 18th March 1915. 

PACTS appear from the judgment. 

Babu ManmathaNath Roj/, for the Appel- 
lants.— This appeal is on behalf of the 
plamtififa and the question is whether the 
land in suit forms part of (be leasehold 
granted to the plaintiffs’ tenants. The Court 
below has decided the case by wrongly 
throwing the onuo on the plaintiffs to show 
that the land in suit does not form part 
of the leasehold granted to the lessor of 
the defendants. The question of onus has 
been wrongly decided, because when admit- 
tedly the plaintiffs are the superior landlords 
of the laud in suit, it is for the defendants 
to show that the land in suit is included 
in the lease granted by the plaintiffs. 

U 18 for the defendants to prove that the 
land IS included in the leasehold. When 
the saperior title is in the plaintiffs, the 
plaintiffs cannot be called upon to prove 
the negative fact that the land is not 
included in the leasehold. 

[Teunon, J. — If the landlord says that the 
tenant has encroached upon his land, he 
must show that the land in suit is not 
iDolnded in tbe lease.! 

The plaintiff is not bound to prove the 
negative fact. The defendant is required 
to prove the pesitivo fast that the laud 

lO 
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forms part of the leasehold : Protap Chandra 
Poy V. Judhister Das (1). 

Then as regards plot No. 2. there is no 
evidence either way as regards the extent 
of encroachment. 

Babu Jyotish Chandra Hazra, for the Re- 
spondents.— The question of onns has been 
correctly decided by the Courts below. The 
plaintiffs can easily show, and they must 
show to get a decree in their favour, that 
the land in suit does not form part of the 
leasehold. Without proving actual encroach- 
ment they cannot succeed. Here the land 
sought to be recovered is contiguous to 
the leasehold occupied by the tenants, and 

that distinguishes this case from the case of 

Protap Chandra Bey v. Judhister Das (1) I 
rely on Bhidoy Kristo Mistriy . Nobin Chunder 
Sen{2) 

Babu Manmatha Nath Boy briefly 
replied. 

JUDGMENT. — This appeal arises out of 
a suit brought by the plaintiffs to recover 
oue^ plot of land on establishment of plaint- 
iffs’ title thereto and for a declaration 
that another plot is part of tbe plaintiffs’ 

pathway need by them for the purpose of 
going to a lank. 

It appearathat out of 3^ bighas of land 
belonging to the plaintiffs, they let out one 
bigha more or less to defendant No. 2. 
The land thus let out to defendant No 2 
was again sublet by him to the predecessor- 
m-interest of defendant No. J. The pathway 
in question lies immediately west of the 
and demised and two tanks, of which one 
belongs to the plaintiffs, lie to the soutb. 
The plaintiffs case then was that the defend- 
ants had encroached upon their pathway 
and also upon their tank. The findings of 
the bubordinate Judge are that there has 
been no encroachment upon the pathway 
and that the extent of the encroachment 

upon the tank, if any, has not been estah- 
iished. In coming to those findings the 

learned Subordinate Jiulgo laid the onns of 
proof upon tbe plaintiffs, and the contention 
of the appellants before us is that in so 
doing he has mispU^od the onus. In sup- 
port of that auntention reluifioe is placed 
on the case of I'r-Hno Chandra Boy v 
JuJhisttr Das U). iJut we are of opinion 

U) i j C. L. U ‘.'7. 



iKdian cases. 


[1919 


7 86 

PaEMSUKH DAS V. SBAH GOPl SARAN. 

that the present ease is to be distingaished 
from the case of Protap Ohandra Roy v 
Judhister Das il). Here we have it admitted 
by the plaintiSa that the lands soagbt to be 
recovered are oontiguoas to the holding or 
land demised to the defendants and the 
further allegation that it has come into 
the possession of the defendants by enoroaoh- 
ment. This case thus falls within the 
rule laid down in the ease of Rhidoy Eristo 
Mistri V. Nohin Ohunder Sen (2). That 
being so, we cannot say that the onas has 
been misplaced. 

The appeal is dismissed with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

First Civil AppEiL No. 5S op 1919. 

March 28,1919. 

Present : — Mr. Justice Roe. 
PRBMSUKH DAS— Appellant 

versus 

SHAH GOPl SARAN — Respondent. 

Court Fees Act {Vll of 1810), a. 7 (10) (c)— Mort. 
gage suit— Declaration t)Mt propeity xo:i8 not subject 
to certain lien, prayer for — Court-fee payable. 

PlaintifI brought a suit to recover money duo on 
a mortgage-bond by sale of the mortgaged properties; 
it was also prayed that as defendant No. 3 bad a 
deed of conditional sale reciting a mortgage prior 
to plaintiff’s mortgage, the property might bo sold 
subject to defendant No. 3*8 mortgage, or that lio 
might bo granted an opportunity to redeem. The suit 
was decreed and the property was ordered to bo 
sold subject to the mortgage of defendant No. 3. 
The plaintiff appealed against the latter part of the 
decree, praying for its modibcatiou "by removing 
the condition as to priority of the deed of defendant 
No 3 and its redemption by the appellant.’’ He valued 
the appeal for purposes of jurisdiction at Rs. 14,000, 
the amount of defendant No. 3’s mortgage, but be 
iiaid a Court-feo of Rs. 10 only for the declaratory 
relief that defendant No. 3’e bond had no priorityof 
charge over bis own: 

Held, that the relief sought was not declaratory, 
but sought to obtain an order that the property be 
sold free of the lion declared by the trial Court, 
and that, therefore, ad valorem Court-fee must be 
paid on the value of the lien which it was sought to 
destroy, [p. 787, col. 1.] 

FACTS appear from the following order 

of the Taxing Officer: — 

This appeal arises out of a suit for 
recovery of money due on a mortgage bond 
by sale of the mortgagod properties, 


Defendant No. 3 was impleaded because he 
had a deed of conditional sale, in which 
there was a reoital of a mortgage of the 
same properties, which was prior to plaiptiHs 
mortgage. Plaintiff impugned the documents 
as collusive, but he prayed that if they 
were held to be genuine, the mortgaged 
property might be sold subject to defend- 
ant No. 3’b mortgage or that he might 
be granted equiiy of redemption, iho 
mortgage suit was decreed, but it was 
ordered in the decree that the property 
should be sold subject to the mortgage ot 
defendant No. 3. Plaintiff has appealed 
against this part of the decree. 
that the lower Court's decree abonld he 
modified “by removing the condition as to 
priority of the deed of defendant No. 6 
and its redemption by the appellant. 
For the purposes of jurisdiction he has 
valued the appeal at Rs. 14, COO, the am^nt 
of defendant No. 3’b mortgage bond. Bat 
he has paid a Court- fee of only Rs* 1^ 
for the declaratory relief that defendant 
No S’s bond has no priority of charge 
over plaintiff’s bond. The Stamp Reporter 
says that obviously such a declaration 
cannot be made without a consequential 
relief that the property will be sold free from 
prior inqumbranoes; that the appellant in 
this appeal seeks to get rid of the liability 
imposed upon him by the decree, and the 
appeal is, therefore, one for a declaration 
with consequential relief. The appellants 
Vakil does not accept this report, and he 
contends that the appeal is for a declara- 
tion, pure and simple, and that no conse- 
quential relief is required. I may note 
that the lower Court held that plaintiff 
can get the property sold without redeeming 
defendant No. 3’8 mortgage, and that u 
being a prior mortgage, it was not necessary 
even to bring him on the record. 
would appear that in the present appeal 
what the appellant wants is to pt na 
of the charge of Rs. 14.C00 on the po- 
party. He is in effect appealing against 
60 much of the decree as ^ declares that 

defendant No. S’s mortgage- ia a 
on the property, and he desires to be relieved 
from the liability under the decree to that 
extent. The ruling in Baji Lai v, ! 

dhan Singh (1) does not seem to be 

(I) 1 lud. Qm. lOOOi 31 A. 265i 6 A. L. J. 165* 
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AssistftQoo in this oase^ as there the 
decree for sale was passed conditionally 
on the plaintiff redeeming^ the prior mort* 
g^ge. In the present case plaintiff has 
obtained the mortg'age decree scbjeot only 
to defendant No. 3’s lien on the property. 
In Venkappa v. Narastmha (2) the appeal 
was by the defendant mortgagor against 
BO mnob of the decree as declared the 
liability of his property to sale. In that 
appeal it was held that the proper stamp 
was on the valae of the debt not exceed- 
ing the valne of the property. The qaestion 
would seem to be whether the simple 
declaration asked for is auSioient for plaint- 
iff’s purpose, and whether, once it is 
declared that defendant No. 3 has no 
priority of charge, the property can be 
sold free of any incumbrance. I am of 
opinion that the appellant is appealing 
against so much of the decree as places a 
prior charge of Rs 14,000 on the mort- 
gaged property, and is trying to get rid of 
that part of the decree by asking for a 
declaration only, 1 cannot find that any 
case of this kind has arisen before in this 
Court, and it is of importance as there 
are likely to be other cases of the same 
kind, I direct that it be placed before the 
Taxing Jndge for orders. 

My attention has also been called to MvH 
Begam v. Har Prasad (3). 

JUDGMENT. — I am satisfied that the 
relief sought in this appeal is not a declara- 
tory relief at all. The Court of Appeal 
is clearly asked to order that the property 
sold be sold free of the lien declared by 
the Court of first instance. On this relief 
an ad valorem Court fee must be paid, that 
is to say, a fee calculated on the value 
of the lien which it is sought to destroy. 

Order accordingly. 


(2) 10 M. 187; 3 Ind. Dec ^n. e ) 882. 

(3) 47 Ind. Cas 311; 16 A L. J. 81. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2191 of 1914. 

May 1. 1919. 

Present'. — Mr. Justice Soott-Smith and 
Mr. Justice Broadway. 

CHAIL BEHARI LALanu others — 
Plaintiffs — Appellants 

versus 

KilDAR NATH — Defendant — 

Respondent. 

Civil procedure Code (Act V of 1908), 0. XXL, rr. 
97,103, scope of—DccUion as to possession, how far 
final — Suit to esfablisk title — Limitation Act ilX of 

190B \ Sch. I, Art. U. 

Rules 97 to 103 of Order XXI, Civil Procedure 
Code, contemplate that the docision in favour of 
a party, not being a judgmcnt-debtor, under rule 99 
of the Order is conclusive so far as the question of 
possession is concerned, unless and until a suit is 
brought, by the party against whom the order is made, 
under rule 103, andsuchasuit must be brought within 
one year from the date of the order, [p. 790, col. 2.] 
itahadevv. Babi, 26 B. 730{ 4 Bom. L. R. 6l3. 
followed. 

Sarat Chandra Bisu v. Tarini Prasad Pul Chotv. 
dhry, 34 C. 491; 11 0. W. N. 487, Ra.jhunuth Jha v. 
Birjnandon Singh, 31 Ind. Cas. 444 and Bhagivanti 
V Ooman, \ Ind. Cas. 742; 42 P. R 1909; 52 P. W. R. 
1909; 68 P, L. R. 1939, distinguished. 


First appeal from the decree of the 
Divisional Judge, Delhi, dated the 13th 
July 1914, dismissing the plaintiffs’ claim. 

Bakhahi Tek Okand, for the Appellants, 

Lala Mott Sagar, R. S., for the Respondent. 

JLDGMENT. — Tliia is an appeal from 
the order of the Divisional Judge of Delhi 
dismissing plaintiff’s suit for posreasion of 
certain immoveable property as time barred 
under Article 11-A of the Limitation Act, 
it having been brought more than one year 
after the date of an order in favour of 
Musammat Ambo, defendant, passed under 
Order 2iXI, lule £9, Civil Procedure Code. 
Musammat Ambo, the sole defendant, hav- 
ing died, Kidar Nath, her adopted son, ard 
Baij Nath and Ram Raohhpal, who claimed 
to be legatees under an alleged Will executed 
by Musammat Ambo in their favour, Lu^o 
been brought on the record as her legal 
representatives. PlaiutilV-appellunl disputes 
this Will and says thui Kidar Nath is in 
reality the sole heir aiid iegul repre^^Gnta- 
tive of MusauiiruU Ai.-hu. Couiise! for hath 
parties agree that; liaclilip^l and Haij 

Nath’s eons, Paij hini.felf having difjJ 

shall be ou"di:lri d no repio?-jiit.dIvcs 
of Mus'jma.^^.: j for the puriHJsen ol; 

this appoiil •-r.'.', -.a adjudioatiou being 
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by this Court as to the geuaineness or 
validity o£ the alleged Will, Rai Moti Sagar 
has argued the appeal both on bebalt of 
the heir Kidar Nath and Ram Raohbpal 
aud the sons of Baij Nath. 

The property in suit belonged to one 
Bishen Lai, who died in 1856 leaving a 
widow, Musammat Muoia, who on the 5th 
of Maroh 1866 sold it to Rammi Mai, a 
stranger. Musapimat Ambo was the widow 
of Rammi Mai. On the 29tb of Septem- 
ber 1904 Musammit Mania died and on 
the 8th of Maroh 1905 Matbu Mai, plain- 
tiff-appellant, as daughter’s son of Bishen 
Lai, sued for possession of the property 
making Kidar Nath, the adopted sod of 
Rammi Mai, the sole defendant. His suit was 
dismissed by the Diatriot Judge but on 
the 7th of July 1906 the Chief Court 
passed a deoree in his favour, holding that 
he was the heir of Bishen Lai and that 
the sale to Rammi Mai was without 
neoeasity; it 6sed the sum of Rs. 1,400 to 
be paid to Musammat Ambo as oompensa- 
tion for improvements. Kidar Nath appealed 
to the Privy Counoil, which upheld the deoree 
of the Chief Court on the i4tb of February 
1913. Meanwhile Mathu Mai had ezecnted 
the Chief Court deoree and bad tried to 
get possession of the property decreed to 
him in ezeoution proceedings but was obstruct- 
ed by Musammat Ambo, who said that she 
was in possession in her own right under 
a Will made by Rammi Mai. He was also 
obstructed by Ram Dit, a tenant of Musam- 
mat Ambo. Matbu Mai complained of the 
obstruction to the ezeouting Court under 
section 328, Civil Procedure Code of 1SS2, 
Musammat Ambo also 61ed an application 
under section 331 of that Code. An in- 
vestigation into the merits of the rival 
claims was started. On the let of January 
1909 the present Civil Procedure Code 
came into force and the investigation was 
accordingly out down into a simple enquiry 
as to the ezistence of a claim made in 
good faith by Musammat Ambo to be in 
possession on her own account. The enquiry 
was held under the provisions of Order 
XXI, rule 99, of the new Code and Lala Sri 
Ram held that Musammat Ambo was in 
possession of the property on her own 
account and was claiming in good faith. He 
accordingly made an order dismissing the 
present plaintiff deoree*holder's application 


to be put into possession of the property. 
That order was passed on the 18th of 
June 1909, Lala Sri Ram in bis order 
de6nitely refrained from going into the 
question of title. On the 2v)th of October 
1909 Mathu Mai made an application for 
revision to the Chief Court. That appli* 
cation was rejected on the 22nd of April 
1911, on the ground that it wonld be im- 
proper for the Court to interfere on the 
revision side as Matbu Mai bad another 
remedy available to him, namely, a suit 
under Order XXI, rule 103, of the Civil 
Procedure Code. On the 2Qd of March 
1914 the present suit was 61ed and as 
already stated, has been dismissed on the 
ground that it is barred by Article ILA 
of the Indian Limitation Act. 

Bakhehi Tek Chand on behalf of the 
appellant says that his client is questioning 
the title of Musammat Ambo within twelve 
yeais of the death of Bishen Lai’s widow 
and that, therefore, the suit is within time 
uoder Article 141 of the Limitation Act. 
The question which we have to decide is 
whether plaintiff’s suit is time-barred by 
reason of his failure to bring a suit under 
Order XXI, rule 103, within one year of 
Lala Sri Ram’s order of the 18th of June 
1909. 

Before referring to the arguments of 
Counsel and the anthorities cited by them, 
we propose to ezamine the provisions of 
Order XXI, rules 97 et seq,. Civil Procedure 
Code. These rules deal with oases where: — 

(1) tbe holder of a deoree for the pos- 
session of immoveable property, or tbe pur- 
chaser of any such property sold in exe- 
cution of a deoree, is resisted or obstructed 
by any person in obtaining possession of the 
property; 

(2) any person other than the judgment 
debtor is dispossessed of immoveable pro- 
perty by the bolder of a deoree for the 
possession of such property or where such 
property has been sold in ezeoution of a 
deoree, by the purchaser thereof. 

We have only to deal with the Bret 
class of oases. In tbe present case Mathu 
Mai tbe decree- holder was obstructed by 
Musammat Ambo, tbe person actually in 
possession of tbe property decreed to him. 
It was, therefore, the duty of tbe Court 
under rule 97 (2) to 6x a day for inves- 
tigating the matter. This the Court did 
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and after investigation it found that the 
oostruotion was oooasioned - by Musammat 
Ambo olaiming to be in gooi faith in 
posaesaioD of the property on her own 
aaoount. It aooordingly made an order dis> 
missing the deoree'holder’s applioation under 
rule 99 of Order XX [. The eileot of this 
order was, in our opinion, to oondrm Musammat 
Ambo in possession as against the deoree> 
holder. She aooordingly oould not be die* 
possessed in the ezeoution prooeedings, and 
was entitled to remain in possession unless 
and until the deorae-holder proved his own 
superior right by a suit. Now rule 103 of 
Order XXC provides that any party not 
being a judgment debtor against whom an 
order is made under rule 29 may institute 
a suit to establish the right whioh he 
olaims to present possession of the property; 
but subject to the result of such suit, if 
any, the order shall be conclusive. Under 
this rule, therefore, Mathu Mai could bring 
a suit to establish the right which be 
claimed to present possession of the pro* 
perty in dispute, and subject to the result 
of such suit the order allowing Musammat 
Ambo to remain in possession was con* * 
elusive as against him. Kis ooly way of 
removing the obstacle caused by the order 
in her favour under rule 99 was to bring 
the suit referred to in role 103. His present 
suit is one for possassion as an heir and 
baa no doubt been brought within twelve 
years of the death of Musammat Mania. 
But in order to succeed he has to establish 
the right which be olaims to present pos* 
session of the property. The fact that the 
question of title was not decided by the 


visions of section 110 of the Evidence Act, 
in accordance with whioh possession is pre* 
sumptive evidence of title. We think that 
the Legislature may well have borne this 
in mind in framing rule 99 of Order XXI. 

Bakhshi Tek Ohand on behalf of the appel- 
lant says that His client had a right under rule 
103 to sue Musammat Ambo on the ground 
that she was not in possession in good 
faith or that the hnding as to her long 
possession was incorrect, or that she was 
not in possession on her own account but 
on account of Kidar Nath. He says that 
the failure to bring the suit nnder rale 
103 only debars his client from challenging 
Lala Sri Ram’s Bnding, [which he says he 
does not dispute. If, however, he does 
not dispute that finding, it is difficult to 
see how the plaintiff can get possession, 
because the effect of it was to hold Musam- 
mat Amho entitled to possession as against 
the decree-holder, and also to maintain 
her in possession unless and until a 
regular suit was brought against 
her. Bakhshi Tek Chand also urges that 
rule 103 only gives the right to challenge' 
the finding under rule 99, but wo are 
unable to agree with him. What the plaint- 
iff bad to do under rule 103 was to 
institute a suit to establish his own right 
to present posssssion and not merely to 
show that the iotervenor Musammat Ambo 
was olaiming in bad faith or was holding 
for the judgment-debtor. Plaintiff could 
not succeed und6r rule 103 without estab- 
lishing fais own title. He could not 
succeed merely by showing that the finding 
under rule 99 was erroneous. 


order of Lala Sri Ram on the I8th of 
June 1909 does not appear to us to make 
any difference. Lala Sri Him decided what 
he bad to decide, namely, whother Musam- 
mat Ambo’s possession was io good faith 
and on her own account, and in order to 
get rid of this decision in her favour 
plaintiff bad to sue under 6e3tion 103 and 
establish bis right or title It is common 
ground now that a Court acting under 
rule 9J need not adjudicate upon any 
question of title and that the investigation 
made by Lala Sri Ram was all that he 
was bound to make in aoc:>rdaQae with law. 
In regatd to the deoi ion that Musammat 
Ambo was in possession in good faith on 
b$r own account we may refer to the pro- 


The learned Divisional Judge, in holding 
that the suit was barred by limitation, relied 
ohittiy upon the Privy Council case 
reported as Sardhari Lai v. Ambika 
Fershad (1). In that case it was held that 
a decree-holder against whom the release 
of property, attached in execution of his 
decree, has been ordered, after insvestiga- 
tion under section 2?^ of the Code of 
Civil Procedure, is limited, by Article II 
of Schedule 11 of Act XV of 1877 to 
one year within whioh to inatitutB a 'suit 
to establisii that tho property is that of hie 
judgment debtor. B.ihhshi Tek Chand seeks 
to distinguish this oaso on the ground that 


{1) ! G “j ~ K « P. ^ ; 1 i . A . 1 1? j 5 Su v, p Q I 

17^; Iin.l. Juf, 7 Itul. DoC% (n* ’ 
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in it a qaestion of title was gone into 
and decided under section 280 of the Civil 
Procedure Code, and no suit had been 
brought under section 283. It may be that 
in that case the question of title was gone 
into but all that was necessary for a 
Court in enquiring into an objection under 
section 278 or 279 of the former Code 
of Civil Procedure was to see whether the 
objector had some interest in or was 
possessed of the property. In the case 
of immoveable property it would not be 
necessary to go into title atall. All that would 
be necessary would be to see whether the 
objector was in possession on his own 
account and not on that of the jndgment- 
debtor. The Privy Council ruling, therefore, 
appears to us to be in point in the present 
case. Their Lordships pointed out that the 
order under section 280 of the Code was 
not conclusive. They said that a suit might 
be brought to claim the property, notwith- 
standing the order; but then the Law of 
Limitation said that the plaintiff must be 
prompt in bringing bis suit. The policy 
of the Act evidently was to secure the 
speedy settlement of questions of title raised 
at esecu^i'^n vsales and for that reason a 
year was fixed as the time within which 
the suit must be brought. Similarly we 
think that the policy of the present Limi- 
tation Act is that questions of title, such 
as the one in this case raised in execution 
proceedings and summarily adjudicated upon 
under rule 99 of Order AXI, should 
he decided speedily and for that reison a 
year was fixed as the lime within which 
the suit must be brought under rule 103. 
In Khub Ldlv. Ram Lochun Koer (2) it was 
held, following the Privy Council ease, that 
the effect of an order made under section 
281 of the Civil Procedure Code of 1882 
disallowing a claim to {.ttaohed property 
is to give the auction purchaser a tide as 
against the claimant unless the order is 
set aside by a suit. At page 262 the follow- 
ing passage occurs: — 

“Section 283 expressly provides that if 
the suit mentioned in that section is not 
brought, the order shall be conclusive; and 
it seems to us that the effect of this is, 
that the order gives the auction purchaser 
a title as against the claimant, unless it 

(Z- 17 C- 260; 8 In^l. Dec. (x, s.) 712, 


is set aside by aotioD, and an action for 
that purpose can only be brought within 
a year,’* 

Similarly it may be said in the present 
case that the order of Lala Sri Bam under 
rule 99 gave Musammat Ambo a title as 
against the decree-holder, present plaintiff, 
unless that order was set aside by a 
regular suit under rule 103, limitation fqr 
Guch a suit being one year. 

Bakbsbi Tek Chand says that no enquiry 
wis made into the qaestion of title by Lala 
Sri Ram, and be has cited various authorities 
in support of the proposition that an order 
passed without any enquiry is not one under 
section 335- of the former Civil Procedure 
Code. He cited, inter alia, 8arat Ohandra 
Bisu v. Tarint Prasad Pal Ohourdhrj/ (3). 
Id that case there had been an application 
under section 335 of the Code of Civil 
Procedure but it was held that as there 
was no enquiry within the meaning of 
section 335, the order made was not con- 
clusive and a suit subsequently brought 
was not barred by the special limitation 
of one year. He also cited Raffhunath Jha 
V. B{r)nandon Singh (4), in which it was 
held that an order passed without any 
enquiry was not one under section 335, 
Civil Procedure Code of 1882, and the 
suit for possession of the property brought 
one year after the order was not barred 
by Article 11 of Schedule II to the 
Limitation Act, 1877. Bhagicantiv, Qoman 
(5) was a somewhat similar case. None 
of these authorities are, in our opinion, in 
point in the present case, because here an 
enquiry was made in the manner laid down 
in rule 97 of Order XXI. 

We have already shown that, in our 
opinion, rules 97 to 103 of Order XXI 
clearly contemplate that the decision in 
favour of a party, not being a jodgment- 
debtor under rule 99, is conolnsive as far 
as the question of possession is concerned 
ualess and until a suit is brought by the 
party against whom the order is made 
under rule 103, and such a suit must 
brought within one year from the date^ of 
the order. We are fortified in our ^viow 

by certain authorities quoted by Rai Moti 

(3) 34 C. 491; 11 0. W. N. 487. 

(4) 31 Ind, Cas. 444. ^ 

(6) 1 Ind. Cas. 742j 42 P. R. 1909; 52 P. W. R. 19W> 

63P. L, U.1909, 
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S&sar on bebaU of the reapondents. The 
most important of these is ^ahadev v. 
Ba&f (6). The facts of that case were that 
an order waa passed against an anotion- 
parohaaer nnder eeotion 335 of the Code 
of Civil Procedure of 1882, Subsequently 
his heirs assigned their rights to a third 
person, whose suit for possession was held 
to be barred by time because it was not- 
brought within a year of the date of the 
order nnder section 335. Section 335 
dealt with the case of an obstruction by 
a person other than the judgment*debtor 
to the purchaser of property sold in exe- 
cution of a decree, such person claiming in 
good faith a right to the present posses- 
sion of the property. Similarly Order XXI, 
rule 99, deals with obstruction by a person 
other than the judgment-debtor claiming 
in good faith to be in possession of the 
property on his own account. The word- 
ings are very similar in the two oases. 
Again the second paragraph of section 335 of 
the old Code is: — 

“The party against whom such order is 
passed may institute a suit to establish the 
right which he claims to the present pos- 
session of the property ; bat, subject to 
the result of such suit, if any, the order 
shall he fioal.” 

Rule 103 of Order XX ( of the present 
Code is with soms immaterial additions 
word for word exactly the same as this. 
We, therefore, consider that the case reported 
as Mahadev v. Bi.hi which related to 

section 335 of the old Code, is in point 
in the present case. O-her similar oases 
are Bkimafpa v. happa (7), Shagun Ohand 
V. Shibbi (8) and Chandi Frasad v. Nand 
Kishore (9). 

To sum up, therefore, we hold that the 
order of Lala Sri Rim of the 18th of 
June 1909 was one entitling Musammat 
Ambo to remain in present possession of 
the property in suit as against Mathu Mai, 
and euoh order was conclusive as against 
Mathu Mai subject to the resalt of any 
suit brought by him under rale 103 with 
the object of establishing the right which 
he claimed to the present possession of 
the property. The present suit, which is 

(6) 26 B. 730; 4 Bom. L. R. 513. 

(7) 26 B. 146; 3 Bom. L. R. 594. 

(8) 10 Tnd Caa. 401; 8 A. L. J. G2G. 

t9; 20 lud. Caa. 3G9. 


for possession of the property and in which 
he seeks to establish his title as againai 
Musammat Ambo, was brought more than 
one year alter the date of the order nnder 
rale 99 and is, therefore, barred by time 
under Article 11 A of the Indian Limitation 
Act. 

The appeal, therefore, fails and is dismissed 
with costs. 


Appeal dismissed. 


PATNA HIGH COURT. 

CiRCOiT Court, Cuttack. 

Appeal prom Appellate Dsoreb No. 22 

OP 1917, 

April 1*2, 1918, 

Present: — Mr. Justice Chapman and Mr. 

Justice Roe. 

SATYA CHARAN CHANDRA— 
Plaintiff — Appellant 
versus 

SATPIR M AH ANTY— Defendant- 

Respondent. 

Hindu Lato — Joint fainily — Father becoming surety 
for stranger’s crime — Suit against father ^Decree — Sale 
of family property — Sons, Uahiliti/ of — Sons’ share, 
whether affected by sale. 

The father of a Mitakshara family became surety 
for a stranger aud pledged the family property 
against any money misappropriated by the latter 
in the discharge of certain duties. On a failure by 
the stranger to account for certain moneys entrusted 
to him, a suit was brouglib ngain.st the father and a 
decree obtained for the amount embe/.zelled. In 
execution of the decree the whole of the family 
property was sold, whereupon the sons brought the 
present suit for a declaration that by tho auction- 
purchase the shai'e only to which the father would 
have been entitled on partition passed by tho sale: 

Held, th:it the suit must succeed, as the debt 
incurred by the father in becoming security for 
another’s crime was, in tho eyes of Hindu Law, an 
illegal debt as affecting tho liability of the sons 
therefor aud could not be enforced against them, [p, 
792, col. 2.] 

Appeal from a decision of the District Judge, 
Cuttack, dated the l'2tli December 1916, 
oonBriuing that of the Munsif, Cuttack, 
dated the30th May 1916. 

Mr. Satjjd Narttiyi !Sen Gupta, for the 
Appellant 

Messr-s. Vamndar Kar and B. N, Das, for 
the Respondent 


.irDCMKXT. 


Rok, .1- — Ti c •^pnelhiiit in this oaee is a 
deore.^-hoi'h * 'aIio in execution of hjw docreo 
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against the father of a Mitaksbara family 
parobased the whole property of the 
family. The sons brought the present enit 
for a declaration that by tbe aaotion pnrobase 
the ebare only to which the father woold 
have been entitled on partition passed by 
the sale. The Courts below decreed their 
suit, on the ground that the debt for which 
the father’s share was sold was not an 
antecedent debt incurred by himself, but a 
liability incurred in a surety bond given 
by him for tbe good behaviour of a stranger 
as Tahsildar to the decree-holders. In appeal 
it is argued that tbe lower Courts were 
not competent to go into the question of 
the nature of the debt beyond an enquiry 
as to its illegality or immorality, and in 
this regard the decision in the case of 
Sripat Singh Bugar v. Maharaja Sir Prodyot 
Kumar Tagore (1) was quoted. We do not 
propose to dispute for a moment the 
suggestion that this decision contains a 
clear exposition of the law that where a 
property has been sold in execution of a 
decree agaiost the father, and where it is 
clear upon the whole of the proceedings 
in the Court making the decree that the 
decree was made against the whole joint 
family property, the sons can only succeed 
on showing that the debt upon which the 
decree was made was taken for illegal or 
immoral purposes. But in the case before 
us it will be observed that prior to tbe 
passing of the decree there was no debt 
due from the father of this family at all, 
and in the second place, when tbe debt 
did fall due, that is to say, when tbe 
party for whom the father stood 
surety failed to make good tbe sum 
misappropriated by him. the Courts were 
required to ascertain whether tbe debt was 
an illegal or immoral debt. It is not of 
course an immoral debt, but in the view 
taken by Mr. Justice Cbatterjee in Appeal 
from Appellate Decree No. 88 H of 1910 
of the Calcutta High Court the debt 
incurred in tbe circumstances in which the 
appellant has obtained his decree is an 
illegal debt, and this view is not inconsistent 
with that taken in tbe decision of Mr. 
Justice Mookerjee in Ohakouri Mahton v. 

(l) 31 Tntl 0:i3. j)3; 25 C- L. J. 220; 32 M. L J 
133; 15 A I.. J. i47; (|9t7) M. W. N. 191: 21 C.’ \V 
N. 442; 21 M. L. T 222; 19 Bom- 1>. R. 29J; 4A C. 524. 
41 I. A. 1 (r. C.). 
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« 

Qanga ^ Proshad (2). The point under 
discussion in the latter case was whether a 
debt incurred by a criminal action was 
an illegal debt, and it waa decided that 
the act under wh\(^ the liability waa inoarred 
in that case amounted to a civil tort and 
not to a criminal act, and that, therefore, 
the debt was not an illegal debt. There 
can be no doubt upon the text that the 
sons are not liable for a liability inoarred 
by a father’s crime. There can be no doubt 
also that a Hinda father is not allowed 
by the text to stand surety pledging himself 
to bear tbe .consequences of another's crime. 
There are three kinds of sureties mentioned 
in the text: (1) surety for appearance, 
(2) surety for good behaviour, and (3) 
surety for money. The action of the 
father in standing surety for good behaviour 
and pledging the property of the family 
for good behaviour of tbe stranger would 
be in the eyes of the Hindu Haw unlawful as 
affecting the son. This point was developed 
by Mr. Justice Cbatterjee in the case to 
which I have referred, aud it seems to 
me an easy step in deductioa to say that 
if a father’s debt, incurred by his own 
breach of tbs law, is an illegal debt, then 
the father’s debt, inoarred by a stranger’s 

breach of the orimioal law, is also an illegal 
debt. 

It is, however, contended before ns that 
the debt upon which tbe present decree 
was made was not necessarily a debt incurred 
by the criminal action of a stranger. The 
Courts below have concurred in finding as 
a fact that the surety bond given was a 
security against embezzlement. The transla- 
tion of the phrase creating a lien on 
the property of the family shows that this 

19 a correct construction. That phrase 
runs: — 

If tbe Tahsildar fails to make good the 
money which may be found due from him 
^ rendition of accounts, then the 

said Babu will be at liberty to realise the 
amount so misappropriated from tbe proper* 
ties mortgaged by way of surety.” 

This seems to me to be a provision solely 
against the taking of money in circumstances 
w ICQ would amount to criminal misappro- 

unlawful for 

a athsr to stand surety for such mmeys 

c/w X 5^9 22S| 15 
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and the debt inonrred by him in so standing 
surety wa? an illegal debt. I would, therefore, 
dismiss this appeal with costs. 

Chapman, J. — I agree. 

Appeal dUmissed* 


CALCUTTA HIGH COURT. 

Appeal PROM Appellate DscdEBNo. 1236 

OP 1917, 

February 3, 1919. 

PresenU — Justice Sir Ernest Fletcher, Kt. 

AMAR KRISHNA SEN— Plaintifp 

— Appellamt 
versus 

CHANDRA KUMAR SEN and another 
— Defendants — Respondents. 

Contract Act {IX of 1872), a. 38 — Tender, conditional, 
whether valid— Interest, whether ceases to run— 
Landlord and tenant — Interest, high rate of, stipulated 
in kabulijat — lenant, whether liable to pay stipulated 
rate, 

^Plaintiff brought a suit fco recover rent of land in 
a'town to which the provisions of the Transfer of 
Property Act, and not the Bengal Tenancy Act, 
applied. Defendant tendered the rent and demanded 
a receipt stating that the holding was a kaimi 
raiyati one. This was refused, and payment was 
declined. Plaintiff thereupon brought tliis suit in which 
he also claimed interest: 

Held, that plaintiff was entitled to sue for rent 
and interest; that the defendant’s offer was con- 
ditional and was, therefore, notia good tender, and 
the consequences imposed by section 38 of the 
Contract Act did not follow; that the defendant was 
liable for the payment of interest at the rate 
mentioned in the kahuUyat, as it was not shown that 
the agreement to pay was entered iuco under 
coercion or undue influence, [p. 794, col 2; p.795, col. 1.] 

Appeal against the decree of the District 
Judge, Noakbali, dated the 3lBt March 1917, 
affirming that, of the Munaif, 2Dd Court 
at Sudharam, dated the Slst January 19 lO. 

FACTS.— The appeal arose out of a suit 
for recovery of rent together with interest 
in respect of a piece of land within the 
town of Noakhali. Interest was claimed at 
R«i, 3>2-0 per cent, per mensem on the 
basis of a kabuliyat. The defendants 
admitted the liability for rents claimed, 
bat their plea with regard to interest was 
that they had legally tendered the rents 
to the plaintiff as they fell due, but the 


plaintiff did not accept them without any 
cause, and further that the interest 
stipulated in the kabuliyat was penal. 
Both the Courts below gave effect to the 
defendants’ plea of tender land gave the 
plaintiff only a partial decree, dismissing 
his claim for interest. The hndings of 
the loner Appellate Court with regard to 
the tender were:—* ‘The defendants wanted 
to have dakhilas mentioning the holding as 
kaimi raiyati, but the plaintiff’s Tahsildar 
did not oonsent to take rent granting 
snob dakhzlas and benoe diepntea arose 
between them and the rente, though tendered 

Although in the 
kabuhyat the holding is not described as 

kaimi it is seen from the dakhilas 6Ied 
that 1304 to J317 B. S., that is for a 

period of 14 years, the defendants did receive 
such dakhilas from the vendor of the 
plaintiff, who is a new purchaser.” 

Babu Jztendra Kumar Sen Qupta, for the 
Appellant.— The tender set up by the 
defendant is not a valid tender, as it was not 
unconditional within the meaning of 
section c8 of the Indian Contract Act 
hence such tender did not stop interest! 
The condition imposed by (he defendant was 
that the plaintiff must describe the holding 
as a permanent one. though the kabuliyat 
did not mention it as such. The defend- 
ants were not even entitled to demand a 
receipt while offering to make the pay- 
ment of rent; see Leake on Contract. 6th 
Edition, page 632, in which it is slated 
that an offer to pay the money upon 
condition of the creditor giving a receipt 
was not good tender.” 

[Fletcher, J. — But is not the 
entitled (o a receipt under section 
the Bengal Tenancy AetP] 

But this case is not governed 
Bengal Tenancy Act. because the Und '"is 
within the town of Noakbali and it is not 
agricaltural land. 

My second point is that the plea of 
tender before action, so that itmightstou 
interest, must be accompanied by payment 
of the money into Court after action. See 
Dixon V. Olark (1) and lUji Abdul Rahman 
V. Hagi Isoor Mahomed (2). In this 
particular case there was no - payment of 

(1) (iH-iS) G O. C. 365: 75 K. 11. 747; G D. 5: L I5G . 

16 L. J. C. V. 237; m E. E. 919. ’ 

( 2 ) It) 15. 141; s Ind. Deo. (n. s.) 670. 


tenant 
56 of 

by the 
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tie money admitted to be doe into Court 
atber aotioD, benoe the plea of tender oau* 
nut ba given effeot to. 

Baba Bhagirathi Gh, Doss, for the Be- 
spondents.o-It will ba dangerons to bold 
that a demand of reoeipt woald vitiate 
tbe tender. Otherwise no tenant will be 
safe in this oonntry. Basides it has been 
held in several oases in this country that 
a demand of reoeipt does not vitiate the 
tender. See Jagat Tarini Vast v. Nahagopal 
O^a^t (3) and Bup Ohand Ghose v. Narendra 
Krishna Qhose (4). 

[Fletcher, J. — Bat all tbe oases yon are 
citing were governed by the Bengal Tenancy 
Act. This case is not governed by the 
Bengal Tenancy Aot.l 

Even under the general law demand for 
reoeipt does not make tbe tender a oon- 
ditional one. See Junes v. Arthur (5) and 
Bichardson v. Jackson (6). 

[Fletcebr, J. — All these oases go to show 
that a mere request for receipt does not 
make the tender conditional but when pay- 
ment is refused unless reoeipt is granted, 
the tender clearly beoomee conditional.] 

In any case the oase should go back 
to tbe lower Court for deciding (be qaestion 
whether the rent claimed by the plaint- 
iff was penal. The point was not gone 
into by the lower Appellate Ccurt 

Baba Jitendra Kumar Sen Gupta briefly 
replied. 

JUDGMENT, — This appeal is preferred 
by tbe plaintiff against a deoision of the 
learned District Judge of Noakbali, dated 
dlst March 1917, affirming a deoision (*f 
the Munsif of Sudbaram. The plaintiff 
brought a suit for reoovery of ^•ent of 
certain land in a town to which the pro 
visions of the Transfer of Property Aot, 
and not those of tbe Bengal Tenancy Aot, 
apply. 

Tbe only qaestion raised in this appeal 
is this. The defendants stated that they 
had tendered the rent dae to the plaintiff. 
Tbe plaintiff stated that tbe tender was 
not valid, as it was not an unconditional 
one within tbe meaning of seotion 33 of the 
Indian Contract Aot. What was found is 

this. When the defendants tendered tbe 

(3) 5 C. L. J. 270; 34 C. 305. 

(4) 28 Ind. Oa 0 . 683; 19 C. W. N 1 12. 

(6) (1840 / 8 Dowl. I». C.442;4Jur.859;59 R. 11. 833. 

(6^ (1841) 8 M. & W. 298; 9 Dowl. P. 0. 716; 10 L. 
J. Ex. 303; 161 E. U..1051. 


money, they demanded a reoeipt and to have it 
mentioned therein that tbe holding that 
they held under the plaintiff was a hatmi 
raiyaii holding and that as tbe Tahsildar 
of the plaintiff refused to giVe them such 
a reoeipt, they declined to pay and, there- 
fore, the present suit was brought. 

The only qaestion was, ' were the defend- 
ants entitled to a reoeipt from the Tahsildar 
to describe the holding as a haimi raiyati 
holding”! The law is not open to doubt 
in the matter. Tbe law as stated in Leake 
on Contraot, 6tb Edition, at page 633 is 
as follows: '*An offer to pay the money 
upon condition of tbe creditor giving^ a 
reoeipt is not a good tender but a mere 
request for a reoeipt is not a condition,” 
and the learned author cites various 
authorities. That a mere request for a 
receipt does not impose a condition is well 
illustrated in the case of Jones v. 
Arthur (5). There a tender was made by 
a cheque contained in a letter requesting 
a reoeipt in return, and it was held that 
the defendant put the cheque entirely out 
of his power by sending it in a letter and 
he merely requested the plaintiff to send 
him a receipt, which was not a condition. 
That case is, however, quite different from 
tbe present one. In the present oase wha^ 
was found in fact was that tbe defendants 
stated that they would not pay unless 
they would get a reoeipt in a . particular 
form. That obviously, in my opinion, makes 
tbe tender a conditional one. Therefore, 
the plaintiff was entitled to sue for rent 
and interest, and the oonsequeoces imposed 
on tbe failure to aooept a valid tender by 
seotion 38 of the Indian Contraot Aot did 
not follow in the present oase. There is 
nothing to show in tbe present oase that 
the plaintiff was not entitled to interest 
on aQQount of the holding being described 
as a kaimi raiyati holding. That disposes 
of tbe whole dispute and the defendants were 
wrong in refusing to pay except on tbe footing 
that they would get a reoeipt. 

In that view of tbe oase I must set 

aside^ the judgment and deoree of tbe lower 

Appellate Court and direct the plaintiff to 
recover the amount of rent together with 
interest provided in the kdluliyat for the 
period sued for. 

It has been suggested that tbe interest 
allowed in the hahuliyat was penal. I 6q 
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not think that it was penal. It was 
certainly oontraotaal and if it was contraotaal 
and was entered into without ooeroion or 
undue icfluenae, I do not see why the de> 
fendants should not pay the rate of interest 
whioh they had oontraotedto pay. The point 
was not, however, raised in the lower 
Goarts and it cannot be allowed to be 
raised in the present state of the suit. 

The appeal must, therefore, be allowed 
with costs both here and in the lower Appellate 
Court. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1634 of'1917, 

February 20, 1919. 

Present : — Mr. Justice Sbadi Lai and 
Mr. Justice LeRossignol. 

ZAFAR ALI — Plaintiff — 
Appellant 
versus 

KLSHEN CHASD and others — Depend, nts 

— Responlents. 

Muhammadan Law—Relioious endowtnenf —Trustee, 
power of, to create leases — Lease in perpetuiti/, whether 
valid — Limttation Act {IX of 1908), Sch I, Art. 134— 
**Transfer,’* whether includes lease in perpetuity— Suit 
to recover possession oj property bequeathed in trust — 
Terminus a quo. 

Accordinj^ to Muhammadau Law, tbo trustee of a 
religious endowment cannot grant a lease in per- 
petuity, nor can ho create a lease of agricultural 
land for a period exceeding three years and of 
other property for a period exceeding one year, 
[p. 796, col. 1.] 

Shoojat AH v. Zumecrooddeen, 6 W. R. 158, followed. 

The word "transfer" in Article 134 of Schedulo 
IJ.O the Limitation Act, is wide enough to include 
a lease in perpetuity, [p. 796, col. 1.] 

Rameshtcar Malta v. Jin Ihakur, 29 Iiid Tas. 
?37; 43 C. 34; 19 C. NV. N. 1082, Balusuamy Aiyur v. 
Venkitaswamy ^luickeu, 40 lud Cas. 531; lU M.745; 
32 M. i,. J. 24, followed. 

The period of limitation for a suit to recover 
possession of immoveable property convoyed or 
bequeathed in trust and afterwards transferred by 
the trustee for valuable consideration is prescribed 
by Article 134 of Sobodulo I to the Limitation Act, 
the period being reckoned from the date of tho 
alienation, [p. 796, cols. 1 -t 2.] 

Second appcul from the decree of the 
Pistriot Judge, Lahore, daled the 22nd 


February 1917, reversing that of the 
Subordinate Judge, Ist Class, Lahore, dated 
the Slst March 1916, decreeing the olaim. 


Lala Moti Sagar^ R. S., and Baba M, N, 
Mukerjee, for the Appellant. 

Bakhsbi Teh Ohand, Mirza Asghar Beg and 
Sheikh Niaz Alt, for the Respondents. 


JUDGMENT.— The action, which has 
given rise to this second appeal, was brought 
by the Mutwalli of Wazir Khan’s Mosque 
for the eiectment of one Ahmad Ali and 
his alienees from a site whioh is occupied 
by a shop belonging to the said Ahmed 
Ali. The learned District Judge finds that 
part of the site is the property of.Ahmad 
Ali : and that the rest, though belonging 
to the religions endowment, was granted 
to his predecessor on a perpetual lease ; 
and that the plaintiff’s suit for ejectment 
is barred by time. 

The first question whioh requires eon- 
sideration is, whether the lessee got the 
land belonging to the mosque on a perma- 
nent tenancy. Now,, the following facts 
emerge from the pleadings of the parties 
and the evidence on the record:— 

1. The origin of the tensnoy is unknown. 
There is no deed recording the terms of 
the lease, nor is it known when the lease 
was created, beyond the fact the land was 
in possession of the tenant certainly in 1866, 
and the lease must, therefore, have been 
granted sometime before that year. 

2. The tenancy was evidently for build- 
ing purposes, because it is clear that a 
pakka shop was constructed upon the site 
and bas been in existence all along. 

3. The tenanoy is a heritable one, having 
detoended from one Ghulam Muhammad to 
bis relative Muhammad Ali, and from the 
latter to his son Ahmad Ali. Further, it 
has been alienated twice, once by a mort- 
gage effected in 1^93, and again by a 
sale in favcor of the defendant Miiza Qasim 
Beg. 

4 The tenant hdH been paying a uniform 
rent at the rate of 1 J uT-nan per annum, and 
it is not even ‘.lieKta ihat the rout baa 
ever varied diuing the period of 50 years 
or so. 


Upon «o 

in oonci'i i'.ri, ;th lijo 
tho Ktj ’ :i.«v I » of a pe 
fim’ i ^ piaintiJT’ft 


have no hesitation 
Di.striot Judge that 
rmanent uharauter, 
contention that tljy 
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defeodants are tenants-at-will must be 
rejeoted. 

The plaintiff, however, is on firm ground 
when be oootends that the Matwalli, being 
a trnstee of the endowment, bad no autho- 
rity to grant a lease in perpetuity. It 
may be that in order to create a prosperous 
baTsaar and to induce persons to build upon 
different plots of land, the then incumbent 
of the office considered it necessary, in the 
interests of the endowment, that leases in 
perpetuity be granted to the persons who 
were prepared to expend money on building 
shops ; and that the lease in question was 
a part of that scheme. The transaction 
may have been beneficial to the mosque, 
but we are clear that it was bsyond the 
power of the trustee. According to the 
Muhammadan Law, the trustee of a religions 
endowment cannot create a lease of agri- 
cultural land for a psriod exceeding three 
years and of other property for a period 
exceeding one year. A lease in perpetuity 
at a fixed rent is invalid, vide, inter alia^ 
Shoojat Aliy. Zumeerooddeen (1). 

Though the transaction was in excsss of 
the authority conferred by law on the 
trustee, it is now to) late to impugn it. 
Artiols 134 of the Indian Limitation Act, 
1908, prescribes a period of 12 years for 
a suit to recover possession of immoveable 
property conveyed or bequeathed in trnst 
and afterwards transferred by the trustee 
for a valuable consideration ; and we con- 
sider that the defendants can saocessfully 
invoke the aforesaid Article. It is to be 
observed that the word ' transferred ” baa 
now replaced the word * purchased used 
in the corresponding Article of the Act of 
1877; and that “transfer** is wide enough 
to include a lease in perpetuity. The matter 
does not admit of any doubt, and if any 
authority were needed, we would cite 
Bameshu'nr Malta v. Jiu Thaftur (2) and 
Baluswaniy Aiyar y. Venkitaswamy Naicken 
(3), both of which are directly in point. 

Mr. Moti Sagar is unable to invite our 
attention to any case which lays down a 
oontrary rula. As the tenant agreed to 
pay a yearly rent, the transfer was for 
a valuable consideration ; and it is not 
necessary that the consideration should be 

adequate, or that the tenant should pay a 

{\) 5 w. u. 158. 

(^2) 29 Ind. Cas. 337; 43 C. 34; 19 C. W. N. 1082. 

(3) 40 lud. CuSi 631; 40 U. 745j 32 M, L. J. 24, 


bonus or a lump sum in advance in order 
to establish that the transaction is for 
valuable consideration. 

The learned Pleader, in order to get 
over the bar of limitation, argues that j^be 
period of limitation begins not from the 
date of the alienation, bat from the date 
when the plaintiff succeeded to his office. This 
contention rnns counter to the express 
words of the Statute. It is true that under 
the Limitation Act of 1877 it was held 
that, as Article 134 confined itself to the 
case of a purchase, the limitation appli- 
cable to a suit brought to recover the 
property transferred in any other manner 
was that prescribed by Article 144; and 
that there was some divergence of judicial 
anbhority on the question as to whether 
the terminus a quo for a suit of that kind 
was the date of the alienation or the date 
of the plaintiff’s appointment to the office 
of trustee. But we are not aware of any 
case, and indeed none is cited by Mr. Moti 
Sagar, which laid down that though a parti- 
cular case was governed by Article 134, yet 
the time from which the period began was 
not the date of the alienation. 

As stated above, the action with which 
wa are dealing comes within the scope of 
Article l34of the Limitation Act, 1908, and 
it is clear that the date of the alienation 
must be taken to be the terminus from which 
the period of 12 years is to be reokoo$id. 
AcoorJingly we hold that though the trans- 
action was ultra tires the trustee, it is pro- 
tected from attack by the lapse of time. 
The judgment of the lower Appellate Court 
is, therefore, oonfirmej, anl the appeal is dis- 
missed with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 519 op 1918. 

May 23, 1919. 

Present: — Mr, Justice Das and Mr. Justice 

Adami. 

Shaikh QAMRUDDIN and others — 
Dependantj IdT Partt — Appellants 

versus 

Shaikh PAKHRUDDIN — pLAiNTiPP AND 
Musammat LIHAZA'N ani» another — ' 

D2F.5NDANT3 2nD PaRTY^ReSPONDSNTS. 
M'thammadun J/inor — whether 
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dian-^Alienation by mother of minoT*8 property, 
validity of. 

A Muhammadan mother is not the guardian of 
her minor daughter, either de jure or ae facto, and 
has no authority, either express or qualified, to conrey 
property belonging to her minor daughter in favour 
of any person. , 

Appeal from a deoision of the OESoiatiog 
District Judge, Darbbaoga. 

Mr. Fahhruddin, for the Appellants. 

Mr. Hasan Jan, for the Respondents. 

JUDGMENT. 

Das, J. — This appeal comes before as from 
the judgment of the Officiating District 
Judge of Darbhanga and arises out of a 
suit instituted by Shaikh Fakhruddin, who 
is one of the respondents before us, against 
the appellants for declaration of his title to 
and for recovery of certain properties which 
are speoihed in tbe.plaint. 

It appears that one Jadibuksh died leaving 
two sons, three daughters and a widow. Upon 
his death the widow and her infant daughter 
became entitled to a two>anna share each. 
The widow on her own behalf and as gnardi> 
an of her minor daughter conveyed a four- 
anna interest in the property to the plaintiff, 
and it is on the basis of this conveyance 
that the plaintiff brought the action out of 
which this appeal has arisen. 

Various questions were raised in the Courts 
below and were disposed of in favour of 
the purchaser; but before us the substantial 
question that has been argued on behalf of 
defendants Nos. 1 and 2, who are the sons 
of Jadibuksh and are in possession of the 
property, is that the widow was not com- 
petent to convey the share which belonged 
to her infant daughter. Upon this question 
the lower Appellate Coort came to the 
conclusion that a sale by the mother is 
neither void nor voidable, but in a state 
of suspense till the end of the minority 
of the minor. No doubt, at the time when 
the learned Judge decided this case it was 
possible to take this view, but in our opi- 
nion the argument is inadmissible in view 
of the latest Privy Council deoisioo. The 
Privy Council in Jmamhandi v. Mutsaddi (1) 
has reviewed all the authorities and has 
come to the conclusion that a Muhammadan 
mother is not the guardian of her minor 

(1J47 Ind. Cas. 513; 45 G. {J78; 35 M. L J. 422; 
16 A. L. J. 800; 24 M. L. T. 330; 23 C. L J. 409; 23 
0. W. N. 50; 6 P. L. W. 276; 20 Bom. L. R. 10»2; 
C818) il. W. N. 91} 45 1. A. 73 9 L. W. 518 (F. C.). 


daughter either de jure or de facto and has 
DU authority, either express or qualified, 
to convey the property belonging to her 
minor daughter in favour of any person. 
In our opinion, that decision is destructive 
of the case put forward on behalf of the 
purchaser. The lower Appellate Court has 
come to the oonolubion that there was no 
necessity for the sale of the minor's pro- 
perty. Therefore, the transaction is absolute- 
ly void and passed no title whatever to 
the purobaser. There being no title in the 
purchaser so far as the infant's share is 
oonoernedy he was not able in an action 
in ejectment to maintain a suit as against 
defendants Nos. 1 and 2. In our view, therefore, 
the deoision of the lower Appellate Court 
on this point is erroneous. The decree of 
the lower Appellate Court, in so far as it 
awards to the plaintiff possession of the 
share of the infant daughter, should be dis- 
charged. We would, therefore, allow this 
appeal. 

The result is that the plaintiff's suit, in 
so far as it relates to the 2-aDDa share 
which belonged to the infant daughter, will 
stand dismissed. The appellant is entitled 
to the costs of this appeal. 

Adami, j. — I agree. 

Appeal alloved. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2591 

OF 1916. 

February 19, 1919, 

Present'. — Mr. Justice Teunon and 
Mr. Justice Newbould. 

RAKHAL CHANDRA GHOSE and others 
— Plaintiffs Nos, 1 to 3 — Appellants 

versus 


IVi U n Ci iN U K, A. DJatiAilN SHiiN AND OTHERS— = 

Defentants and Remaining Plaintiffs 

— Respcndents. 

Landlord and — Kabulivat, recital in, as to 

landlord’s possession, calue of—Eneroachinent by 
tenant, cjfcet of-- Lan.V. jrd, luhethcr entitled (o benciit 
of enciouchrn.'ii’ — Limitation Act {IX of 1908) s. 7 
apid'cabdi'ij of — P- rso-i.^ cntitle.l to property, 

disposs-Oiiou of — for — r.iinitatioii. * 

Arecicul in a h'’j'iliyat cMeoutod by a tetuinfc that 
his is in (• >.'!'»<i’.-?sioii ot' ji pieco of hiuil is 

njt sa'iijLoit •. i-l-no- ol thy lutlers possession, 
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unless the executant of the Icahvliyat is examined 
in Court and in his deposition makes the same 
statement as that to be found in the kahuliyat. [p. 798^ 
col. 2.] 

An encroachment made by a tenant upon the 
contiguous land of another enures for the benefit of 
the landlord from tlie moment the tenant takes 
possession, and not from the time when the tenant 
executes a A;a&u{tt/at in respect of that land in 
favour of his landlord, [p. 799, col. 1.] 

Where several persons jointly entitled to a certain 
property are dispossessed, and a suit is brought for 
recovery of possession, section 7 of the Limitation 
Act can have no application to the case if each 
individual plaintiil is entitled to sue for his indivi> 
dual share, [p. 799, col. 1.] 

Appeal against the decree of the District 
Judge, Birbbam, dated the 23rd of Jane 
1916, modifying that of the Munsiff, let Coart, 
at Bolpur, dated tbe 25th Jnne 1915. 

FACTS appear from the judgment, 

Baba Bankim Ohandra Mukerjee (with him 
Baba Narendra Nath Ohowdhury for Baba Bepin 
Behari Qkose, Junior), for tbe Appellants. 
This appeal is on behalf of plaintiffs Nos. I 
to 3, and it arises out of a snit for deolara* 
tion of title and recovery of possession. 
Tbe suit has been dismissed against these 
plaintiffs mainly on tbe ground of limitation. 

My first point is that the recital in the 
kabuUyats executed by the tenants defend* 
ants in favour of tbe landlords defendants 
cannot be taken as evidence of adverse 
possession by tbe landlords defendants, who 
are owners of tbe oontigaona Monzah. In 
order to hold that tbe owners of the oonti- 
guouB Moazb were adversely in possession 
of tbe lands for tbe statutory period, 
there must be evidence of actual possession 
independently of tbe kabuliyats and as there 
is DO such evidence, tbe Court of Appeal 
below has erred in holding that tbe plaint* 
iffs* claim is barred by the twelve years* 
rcle of limitation. The question of adverse 
possession has been wrongly decided by 
relying on tbe recitals in tbe kabuliyats. 

Secondly, even if the possession of the 
landlord defendants be reckoned from the 
date of the ezeoation of the habuliyatSf 
the suit will still be within time. 

Thirdly, under section 7 of the Limita* 
tion Act time cannot run as against tbe 
present appellants, if it cannot run as 
against tbe plaintiffs Nos. 4 and 5 who 
are minors, The present appellants were 
entitled to sue for recovery of possession 
jointly with the plaintiffs Nos. 4 and 5, and 
if, in 80 far as the minors are oonoerned, the 


snit be within time, it is also within time 
in respect of tbe claims of the plaintiffs* 
appellants. 

Baba Surendra hath Qhosalt for the 
Respondents. — Section 7 of tbe Limitation 
Act can have no application in this case, 
because tbe present appellants have got a 
right to recover their shares even daring 
the disability of the minor plaintiffs. 

On the merits the Court of Appeal below 
has found as a fact that the plaintiffs’ 
claim is barred by limitation, and this find- 
ing is jastified by the evidence on tbe record. 
Tbe learned Judge has, in addition to the 
recitals in the kabuliyats, relied on other 
evidence of possession adduced in the case. 

Baba Bankim Ohandra Mukerjee briefly 
replied. 

JUDGMENT. — This appeal arises oat of 
a suit No. 496 of 1915 in the Coart of the 
Mansif of Bolpur. Tbe suit was brought 
by the plaintiffs, who were five in namber, 
for recovery of possession of certain lands 
on establishment of title. In respect of 
tbe shares of plaintiffs Nos. 4 and 5, who 
were entitled to an extension of time under 
sections 6 and 8 of the Limitation Act, the 
suit has been decreed. As regards tbe 
shares of plaintiffs Nos. 1 to 3, the suit has 
been dismissed both in the trial Court and 
in the Conrt of first appeal on the ground of 
limitation. 

In the appeal it is first contended that 
the learned District Judge has erroneously 
used against the plaintiffs-appellants tbe 
recitals to be found in kabuliyats, and more 
particularly in one kabuliyat executed by the 
defendant Karinath Mai in favour of tbe land* 
lord'defendants, who are the owners of a 
Mouzah contiguous to that of which the 
plaintiffs were the owners. If without 
examining the executants of tbe k)ibuliyat tbe 
recital bad been used, there might have been 
some BubstaDoe in this contention, but tbe 
executant was in fact examined and be makes 
in bis deposition tbe same statement as that 
to be found in the kahuliyat. 

It is next contended that the evidenoe of 
that defendant is not sufficient for the learned 
District Judge’s finding that the land in 
question in this suit had been reclaimed by 
the tenant*defendaQt in Ashar 1309 and 
that tbe defendant had, therefore, bean iu 
possession adverse to tbe plaintiffs for aor4 
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than 12 years before suit. What is said 
by that defendant is that there was measure- 
ment in 1309 and that at the time of that 
measurement only a part of the land had 
been reolaimed. But in what month that 
measurement took plaoe is not stated, and 
we cannot, therefore, accept that statement 
as negativingr the ioferenoe made by the 
Judge that the land had been reclaimed 
in Ashar 1309. Moreover, there is other 
evidence on this point and we cannot say 
that on that evidence the Judge’s finding is 
not justified. 

It is next said that in so far as the 
landlord defendants are concerned, their 
possession should be counted from the date 
on which these tenant defendants executed 
kahuliyats in their fav ur, that is to say, 
some time in Kartiok 1309. If that view 
were taken the suit would have been 
within time, but we are unable to accede 
to that view. The tenant-defendants are 
tenants of the landlord defendants in this 
contiguous Mouzah and their encroachments 
upon the plaintiffs’ Moczah were made for 
the benefit of the landlord defendants from 
the moment they took possession. 

It is next contended that inasmuch as 
the plaintiffs Nos. 4 and 6 have been found 
entitled to the benefit of sections 6 and 8 
of the Limitation Act. the other plaintiffs 
are also to be given the benefit of the same 
extension of time. This contention is based 
upon section 7 of the Limitation Act. But 
that section, we are of opinion, has no applica- 
tion in the present case, where each individual 
plaintiff was entitled to sue for his individual 

share. i ■ . 

All the contentions advanced by the plaint- 
iffs- appellants thus failing, this appeal must 
be dismissed with costs. 


Appeal dximissedn 
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LAHORE HIGH COURT. 

Sbcjnd Civil Apfbal No. d63 of 1919. 

June 6j 1919, 

Ftesenix — Mr, Justice Dnndas. 
Musammat AFlMAN and.amothsb, THaoUGH 
DALIP SINGH — DfiPfiNUANTs — A ppellanw 

versus 

HAMID-UD-DIN HUSAIN and anothxr — 
Plaintiffs — SAID-UD DIN HUSSAIN— 

Defendant — Respondents. 

Civil Procedure Code V of 190S;, «. 92, scope 

of — Waqf — Alienation of waqf property — Suit to set 
aside alienation and for possession, whether maintain^ 
able. 

Section 92 of the Civil Procedure Code is not 
applicable to ^a case where the relief claimed is 
not one of the reliefs mentioned in the section, [p, 
800, col. 2] 

Any person interested in a waqf can sue to protect 
wa<jf property against strangers. tP* col. z.] 

vVhen, therefore, wa<if property is mortgaged 
by the manager, any person interested in the waqf 
can sue to have the alienation set aside aud the 
property restored to the trust. [,p. bOi, coi. i.j 

Zajaryab Ali v, Bakhtawar Singh, 6 A, 49^j A. W. 
N. 91; 3 Lnd. Deo. (N. s ) 432, Jawahra v. 

Akhar Husain, 7 A. l78; A, W. N. (l854J, 324; 4 lad. 
Dec. ^N. 6.) 3»0, followed. 

Seopnd appeal from the deoiee of the Dis- 
trict Judge, Karnal, dated the 20th Decem- 
ber 1918, varying that of the Senior Subor- 
dinate Judge, Robtak, dated the 28th May 
1918, decreeing the claim. 

Mr. Bthari Lai for Mr. O, L, Oulati, for 
the Appellants. 

Sheikh xVtaz Ali, for Sayad Ali and Hamid- 
nd-din Hussain, Respondents. 

JUDGMENT, — The appellants are mort- 
gagees of some 5^ acres of land ineulding 
2 wells situated at Sonepat, District Karnal, 
holding a mortgage-deed of lOth June 
1916 for Rs. 1,700 executed by one 
Said-ud-Din, describing himself as the 
manager of the land. 

The present suit was brought by two 
persons Hamid-ud-Din and Sajjad All, who 
are cullaterals of Said-ud-Din aud also 
members of the Musalmau Sbia ooiiimunity 
of Sonepat; they asked first, for a deolara- 
tion that this proporty is iuaqf, secoudly, 
that the above mortgago be declared 
ineffective as agui-yt the waqf property, and 
thirdly, that the uiortgugees bo ejeoied 
and tha inrid iootoved toi- fcbo purposes 
set out ill t-'-’i ciodioatioii deeds oi iSoo. 

Ji'.'tn ilic below have oonourred 


in liU'.liLj iheru has 

A tiiij liind fur 


bet’ii ii 

reiigioua 


uiuiif 

pur- 
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poaea oonstituting it a wagf and pablio 
trout. They have also oononrred in find- 
ing that the manager for the time being 
is incompetent to alienate any portion of 
the property except possibly if abaolntely 
necessary for the administration of the 
trast. Both the Coarts found that the 
oonsideration of this mortgage consists 
largely of an aooamulation of interest on 
some old debts of small amount contract- 
ed by former managers, that the manage- 
ment has not been prudent and that it 
cannot be said that the present mortgage 
is shewn to be for the necessity of the 
toaqff and in fact it is very donbtful whe- 
ther the original expenditure may nut 
have been on account of the private 
necessities of the manager. The first 
Court has concluded that the mortgagees 
can fairly claim to be paid Rs. 300 as 
compensation for the repairs and improve 
ments effected by them and has decreed 
the ejectment of the mortgagees on payment 
to them of this sum. The lower Appellate 
Court thinks that only Rs. 200 can he 
allowed to the mortgagees on this account, 
as that is the amount entered in the 
mortgage* deed, but considers that the 
mortgagees are not liable to be ousted in 
the present suit. From this decision the 
mortgagees have appealed and the plaintiffs 
have filed cross objections asking that a 
condition that the property should be 
restored to them should be embodied in 
the decree which aboald be enforceable 
by the ejectment of the mortgagees. They 
also contend that this Rs. 200 sbonld 
not be made a charge on the property. 
It will be convenient first to take the 
appeal by the mortgagees. The first ground 
of appeal that the property in dispute 
is not a public trust is not maintainable, 
This is a finding of fact in which both 
Courts have oouourred. The second ground 
that the lower Appellate Court was 
wrong in reducing the amount payable 
to the mortgagees on aooonnt of the 
repairs from Rs. 300 to Rs. 200, 

appears to me to be jnst. It seems to be 
clear that the mortgagees have effected 
necessary repairs, repairs in fact, which 
were insisted upon by the authorities aod 
were not optional, and that the cost of 
these was at least Rs, 300. There seems to 
be no reason why the plaintiffs or tho^e 


members of the Shia oommnnity who wish 
to recover this property should not reim- 
burse the mortgagees for these moneys spent 
on the necessities of the property, which 
necessities are also the necessary, expenses 
of the toaqf. There is quite enough autho- 
rity that section £2, Civil Procedure Code, 
is not applicable to a case like the present, 
where the relief claimed la not one of the 
reliefs mentioned in the section bnt if far- 
ther authority be required, Ea$t Hagsan v. 
bagun Balknshna (l) is quite scffioieut. 
Any person interested in a tcaqf can sue to 
protect a waqf property against strangers. 
On the 4th ground of appeal, no doubt Saj- 
jad Ali plaintiff signed ore of the mort- 
gages of 1889, but that was merely an assign- 
ment of the income of the property for a 
certain period and does not debar him from 
attacking subseqnent alienations in which the 
nominal consideration is ranch heavier and the 
euaumbranoes more serious. No argument 
has been advanced in this Coart as regards 
the applicability of section 41 of the Specific 
Relief Act, Both Courts have found that 
the alienations taken as a whole were not 
for necessity, and this is a question of fact, 


Auu DOW m 


catve, tne contentions in toe 
cross-objections, I have already remarked 
above that I see no reason why Rs, 300 
should not be made a charge payable before 
the mortgagees can be ejected. The lower 
Appellate Conrt was of opinion that perhaps 
a complicated prooedare would be uecessary 
before the mortgagees could be got rid of. 
X think that the procedure suggested by him 
of first removing the existing Mutwalli, then 
appointing another and then inducing the 
new Mutwalli to bring a suit for possession 
amonnts to a denial of the clear relief to 

which the present plaintiffs are entitled. In 

Za/arya6 Ali v. Bakhtawar Singh (2) it was 
held that a suit by certain Muhammadans for 
the ejeotment of a purchaser of buildings at- 
tached to a moaqne was maintainable. The 

same view was upheld in Jawahra v. Akbar 

MsaiTj (3) Jjj tijg Bombay case Kati Eastan 

nof U)the two Judges were 

en irely of the same opinion. Mr, Jus- 

'Tn the waqf property 

24 il. 170; 1 Bum. L. K. 619; 12 lad. Dec. (n. b.) 


(^*s!) 432‘ ® lud. Deo. 
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eoald not be alienated and that any person 
interested in the endowment ooald sue to 
have the alienation set aside and the proper- 
ty restored to the trust. Mr. Justioe Ranade 
oonsidered that in the oiroumstanoes of the 
ease the plaintiffs were inoompateot to bring 
a smt for possession whioh oould only be 
done by the muiwalU at the time. The oir- 
oumstanoes were very peculiar, as the proper- 
ty was not wholly an endowment. Several 
persons, besides the plaintiffs and actually 
including some of the defeodante, bad a 
beneficiary interest in the property and he 
oonsidered that on the suit as framed the 
plaintiffs could not obtain possession. 

In the present case I think that the 
opinion expressed in the Allahabad oases and 
by Mr. Jasttoe Parsons is to the point .and 
I, therefore, dismiss the appeal of the mort- 
gagees, accept the cross-objections and re- 
store the decree of the first Court. The par- 
ties will pay their own costs in this Court 
and the lower Appellate Court. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeals Nos. 938 and 1212 
or 1917 AND 422 of 1918. 

May 23. 1919. 

Present ; — Mr. Justice Atkinson and Mr. 
Justice Jwala Prasad. 

BHIKHAD BHUNJAN NARAINTKWARI 
— Defendant No. 2 — Appellant 

versus 

UPENDRA NATH ROY and others— 
Plaintiffs — Rbppondents. 

suit for — L'vidcnce insu^icient—^Tittc — 
Presumption-^ Adverse possession. 

I Where in a suit for possession n«) eviclem*e as 
to posseasion ia given by either side, or the evidence 
adduced is bo unsatisfactory f<r iiisulticieiit as to 
leave the Court unable to arrive at a clear conclu- 
sion as to which party is in possession, the pre- 
sumption is that possession follows title, [p. 80+, 
col. 1.] 

Appeals from a deoisiou of the Judicial 
Commissioner, Cbota Nagpur. 

Messrs. Naresh Chandra Roy, Sushil Madhah 
Mullick and Sarat Chandra for the 

Appellant. 

Messrs. Syed Hasan Imam and Naba 
Kumar Ohoxodhuiy, for the Respondents. 


JUDGMENT.— These three second appeals 
come before us from the decision of the 
learned Judicial Commissioner of Cbota 
Nagpur. 

With regard to Second Appeal No. 1212 
Mr. Sushil Madhah Mullick, who appears 
on behalf of the appellant, admits that 
havingregard to the finding of fact arrived at 
by the learned Judicial Commissioner, this 
appeal cannot be sustained. Accordingly 
Second Appeal No. 1212 of 1917 will stand 
dismissed with costs. 

The two remaining appeals are Nos. 938 of 


1917 and 422 of 1918. 

The point arising for decision is common 
to both appeals: and consequently both these 
second appeals will be disposed of by one 
judgment. 

Two villages by name Haisatho and Har- 
ohauda formed property whioh belonged to 
the members of a joint Hindu family; and 
the family was composed of three persons, 
K.irpal. Beni and Harihar. 

In 1891 Harihar instituted a suit for parti- 
tion and on the 27th February 1893 a pre- 
liminary decree for partition was passed. 

On the 18th May 1893 the interest of 
the 00 sharers in both the villages was 
sold by auction in execution of a decree 
procured at the instance of three persons 
against all the co sharers, and what 
formerly constituted the joint family property 
was sold and purchased by one Jaipal at the 
execution sale. 

It will be noticed that the sale in pursuance 
of the decree took place during the currency 
of the partition suit. 

On the 13th September 1895 the final 
decree for partition was pronounced and 
the shares of the respective oo sharers were 
allotted to each. 

At the execution sale, at which Jaipal 
was declared the purchaser, it was conceded 
that Jaipal bought as a henainidar on 
behalf of all the original oo-aharers. It 
was at one time contended that Jaipal in 
fact became the purchaser on behalf of the 
widow of Kirpal; but the learned Judge 
has found as a fact thac the purchase by 
Jaipal was really roado on behalf of ail 
the oo-shaierr^. Thin issue was determined 
in Second Appeal No. 1212 of 1017, and 
with this lOatier v/w are not now coucerLied, 

Between r.lu- ot April aud the 22Lidof 
May 180-’. syjiil'vlioal popsessicn was given 
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to all the 00 - sharers of the respective 
takhtas allotted to them in pursuance of 
the partition. 

On the 22nd February 1S98 Jaipal 
obtained bis sale certificate in respect of 
the aforesaid purchase by him at the 
execution sale and symbolical possession was 
given to him of both villages referred to 
above on the 17th April 1898. On the 
15th of January 1900 the shares of Beni 
and Harihar in Mauza Haisathu were sold 
at an auction sale, and purchased by the 
plaintiffs’ father, one Baikuntha Nath Rai, 
in pursuance of another mortgage decree. 
What was sold was five annas four pies 
of Mauza Haisathu; and on the 15th of 
May 1900 an additional five annas and 
four pies share of Haisathu was again sold in 
pureuanoe of a different decree, and 10 annas 
and 8 pies of Macza Harohanda. 

The sale to tbe plaintiffs’ father was 
effected on tbe 15th January 1900 in 
respect of tbe first lot of property sold, and 
in respect of the second lot of property sold 
tbe same was purchased on the 5tb May 
1900 by the plaintiffs’ father. The first 
sale was made absolute on the 1st February 
1900, and the eeoond sale was made absolute 
on tbe 2lBt July 1900, and symbolical 
possession was given to the plaintiffs’ father as 
purchaser in respect of both denominations of 
property specified above on tbe 6tb and 9th of 
November 1900 respectively. 

The Record of Rights was published on 
the 23rd December 1900, and the defend- 
ant No. 2 wae recorded as proprietor in 
respect of certain plots comprised within 
the said Maozas, forming part of tbe 
property purchased as aforesaid by tbe 
plaintiffs’ father, as representative of Kirpal’s 
branch of what was originally tbe joint 
family, and at the same time the Record 
of Rights contained an entry that certain 
plots within the said Mauzas, being 
portions of the said properties purchased 
by Baikuntha Natb Rai, were also recorded 
in the name of tbe plaintiffs. 

Kirpal’s branch of the original joint 
family instituted a suit seeking to have tbe 
entry in tbe Record of Rights amended in so 
far as it recorded the plots in the name 
of the plaintiffs or of tbe plaintiffs’ 
father. A counter-suit was instituted by 
tbe plaintiffs claiming like relief in eo 
far as the plots that were recorded were 


recorded in tbe name of Kirpal aod hiB 
branch of the family. 

These are the facts out of which the 
present second appeals arise; and it may 
he stated that tbe point frr oonsideration 
in both these second appeals, vu., Nob. 938 
of 1917 and Second Appeal No. 422 of 1918, 
are exactly similar, and that one judgment 
will be common to both. 

Tbe point for legal determination is a 
short and narrow one and may be briefly 
stated: — tiz., is the plaintiffs’ Original 
Suit No. 368 of 1912, out of which Second 
Appeal No. 938 of 1917 has arisen, barred by 
limitation, and consequently are the 
plaintiffs not now entitled to recover pos- 
session of the property for which th^y 
sue. Defendant No. 2, who is tbe appellant, 
contends that tbe plaintiffs have failed to 
discharge tbe onus which the law oasts upon 
a plaintiff in a suit suing for the recovery of 
possession of land, by proving possession and 
dispossession by himselfor those through whom 
he claims within 12 years before action 
brought. The learned Judicial Commis- 
sioner addressed himself to a consideration 
of the evidence for the purpose of 
ascertaining if tbe plaintiffs had establish- 
ed possession of tbe lands in suit either 
by themselves or those through whom 
they claimed, within the 12 yeara before the 
institution of this suit. From the judgment 
the facts relative to a consideration of 
this point appear to be as follows. 

After the partition was effected a ques* 
tioD arose between Kirpal’s branch of the 
family and tbe branches represented by 
Beni and Harihar as to whether Kirpal’s 
branch had by adverse possession acquired 
title to tbe respective shares of Beni and 
Haribar. The learned Judge considered 
the evidence adduced on both sides, and 
in his opinion the vital question for 
consideration and determination was the 
question as to who had possession during 
the period from 1895 to November 1900. 
Kirpal’s branch of the family were claim- 
ing a title by adverse possession, whereas 
Beni and Harihar claimed that the pos- 
session which they acquired in pursuance 
of tbe Batwara decree had never ceased; 
and that their possession was intact and 
unimpaired. 

Tbe learned Judge confesses that tbe 
evidence on both sides with regard to poB- 
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BesflioDi as addaoed before him, was most 
■ UDsatisfaotory and that he was qoite unable 
• to make up bis mind with whom possession in 
fact lay; and accordingly to arrive at a definite 
and final conclnsioo, the learned Judge 
applied the legal presumption that pos* 
session follows title to the facts proved 
in evidence before him, and held that the 
possession of the property in this suit 
lay with Beni and Haribar between the 
period from 1696 up to November 1900. 

The learned Judge summarises bis 
o^onolusion of fact in the following phrases: 
“My opinion then about the 1696 to 1990 
period is that the direct evidence is 
insufficient to prove with whom possession 
lay.*’ “When this position is reached a long 
series of rulings show that it should be 
presumed that possession goes with title.” 

The title of Beni and Haribar is, in my 
opinion, established by the parlicion proceed- 
ings. These as I have held were continued 
as though Jaipal’a purchase in 1893 had 
not takon place.” “l thus find that Beni 
and Harihar were tn actual possession from 
1896 up to November 1900, when the Roys 
got symbolical possession.'* 

Now if the learned Judge was right in 
point of law in applying the legal presump- 
tion that possession follows title, then the 
final conclusion of fact arrived at by the 
learned Judge cannot be impeached in second 
appeal. 

Mr. Sbnshil Madhab Mullick appearing on 
behalf of the appellant contends that the 
learned Judge in the circumstances of this 
case, on the facts proved in evidence before 
him, was not warranted in applying in 
point of law the presumption that posses- 
sion follows title. His contention before 
ns has been that this presumption of law 
is only applicable in oases where the evidence 
is so strong and so consistent and so evenly 
balanced on both sides that the Court is 
unable to satisfy itself with which of the 
parties to the litigation before it possession 
lies; and that only in such oases is the 
Court entitl<^d to apply the presumption of 
title in aid of possession. Mr. Mullick em- 
phatically argues that the presumption 
cannot be applied in oases where no 
evidence of possession is given at all by 
either side; or where if the evidence that 


is given as to possession is so unsatisfactory 
and insufficient as to leave the Court un- 
able to arrive at a clear conclusion as to 
with which party possession in fact lay. 

We are of opinion that Mr. Mulliok’s 
contention is unfounded in point of law. 
There are many authorities of modern 
and recent date, which conclusively estab- 
lish that even in oases where no evidence has 
been given at all as to possession that 
nevertheless the legal presumption may be 
resorted to to support the presumption 
that possession follows title, and likewise 
there are also reported oases which decide 
that where the evidence offered has been 
so unsatisfactory and weak on both sides 
as to leave the tribunal of fact unable 
to determine the issue of fact as to which 
of the parties to the litigation are entitled 
to possession, that in such oases the 
presumption that possession follows title 
may be resorted to to determine the issue 
as to possession in fact. 

The main authority on which Mr. Sushil 
Madhab Mullick relies is a judgment of our 
learned brother Mr. Justice Mullick reported as 
Fakira Lai Sahu v. Munshi Bam Charan Lai 
(1), In that case on the fact before him, our 
learned brother did lay down that the legal 
presumption that possession follows title was 
applicable only in oases in which the evidence 
was so strong and consistent and evenly 
balanced on both sides that it was im- 
possible to determine with whom possession 
lay. However, in a more modern ruling 
the same learned Judge re-oonsidered the 
decision pronounced by him as a Single 
Judge in Second' Appeal (unreported) No. 
728 of 1917. Mr. Justice Mullick was 
sitting, in the anreported case cited, as a 
member of a Division Bench of this Court 
with my learned colleague Mr. Justice 
Jwala Prasad. Mr. Justice Mullick in that 
case stated: — 

We think it right, however, to state 
what, in our opinion, the law is with regard 
to the presumption whioli follows upon proof 
of titlo. The ordinary pi-esumption of law 
is that posBe.'^^iou gons witli title. That 
presumption, ot oourso, doeo not avail if 
there is oh-ar ovi-'i-tnco u the contrary. 
Where the 5.Tvidon-;:o is equally strong on 
both sMo.-, ‘ i, .’ r'rfi-.auiution ot law may, 
accord iiiev _.'ic . noumstaucos of each case 
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be regarded and tarn tbe Boale. Bab tbe 
presamption oanoot overoome (be facts 
proved, and, therefore, it is always open to 
tbe Court to give wbat weight it likes to tbe 
presnmption. When there is no evidenoa of 
possession on either side, the presumption 
should prevail. So also where the evidence 
is unsatisfachry on both sides, provided 
always that the evidenoe does not negative 
the presnmption.*’ 

With the expression of tbe law so stated 
we entirely agree. 

Likewise it will be found stated in Mr. 
Jastioe WoodroSe’s book on tbe Law of 
Evidenoe, page 692, of tbe last edition as 
follows: *'It is, therefore, only when there is 
no evidence of possession either way^ or when 
the evidence of possession is strong on both 
sides and apparently equally balanced, that 
the presumption that possession goes with 
title should prevail.” 

Tbe importance of that commentary, coming 
from BO distineuisbed an authority as Mr. 
Justine WoodroSe, is that it recognises that 
even in cases where no evidence is given 
on either side as to the fact of possession 
that tbe presumption should prevail. 

Mr, Justice Mookerjee in a case reported 
as Mirza Shamsher Bahadur v. Munshi Kunj 
Behari Lai (2) states at page 280 as fol- 
lows: * When the District Judge deals with 
this part of the case, he may, if the state of 
the evidenoe justiGes it, apply tbe principle 
laid down by their Lordships of tbe Judicial 
Committee in Runjeet Bam Panday v. 
Qoburdhun Ram Panday (3), namely, where 
the evidence of possession is equally unsatis^ 
factory on both sides, the presumption may 
be made that possession was with the true 
owner.” 

The importance of this judicial pronounce- 
ment is that it applies to the third class of 
oases, namely, where the evidenoe on both 
sides is so unsatisfactory or insufficient as 
to be inadequate to enable tbe Court to make 
up its mind as to with whom possession 
lies, that then the principle laid down by 
their Lordships of the Privy Council in tbe 
well'koown case reported as Runjeet Ram 
Panday v. Goburdhun Ram Panday (3) should 
be applied. 1 also think the decision of 
their Lordships of the Privy Council reported 
as Rani Hemanta Kumari Debi v. Maharaja 

(2) 13 C. \V. N. :^73! 3 M. L. T. 212; 7 C. L. J. 414. 

^3; 20 \V ,K. 25 (P. CO. 


Jogadindra Nath Boy Bahadur (4) brings 
to date what tbe law is as declared by their 
Lordships* Board, namely, that where tbe 
evidenoe as to possession is doubtful and 
oonfliotiug, the initial fact of title comes to 
a party’s aid with greater or less force 
according to the oiroumstanoes established 
in evidenoe. 

Mr. Jastioe Mookerjee subscribes to this 
view in the case already cited reported as 
Mirza Shamsher Bahadur v. Munshi Kunj 
Behari Lil (2), In that case, the learned 
Judge says at page 281: '*It follows conse- 
quently that if a plaintiff establishes by 
evidence, direct or presumptive^ his possession, 
actual or constructive, of the disputed larsd 
jn Bbarkalwar within 12 years of tbe suit, 
and if the defendants are called npon to 
prove their case of adverse possession for 
over 12 years, in respect of any portion of 
those lands, the evidence as to their posses^ 
sion must be carefully scrutinized.** 

In our opinion in point of law the 
learned Judge was, on the facts of this case, 
jnstified in applying to tbe facts adduced 
before him in evidenoe in this suit the 
presumption already stated that possession 
follows title. 

The learned Judge’s finding of fact is 
that from 1896 down to 8th or 9th Novem- 
ber 1900 respectively tbe predecessors^in* 
title of tbe plaintiff, Beni and Haribar, 
were in possession of the respective lands 
in snit; and that consequently the present 
snits having been instituted on the 7th and 
9th of October 1912, tbe plaintiff has shown 
that be was in possession within 12 years 
before action brought, and that the defend- 
ant No. 2’s present possession must be 
attributed to a dispossession or a disoon- 
tinnanoe of the plaintiff’s prior possession 
within the period provided by tbe Limitation 
Act. 

It remains to consider which Article 
of the Limitation Act applies to (his case- 
It has been forcibly contended before us that 
tbe Articles which apply are either Article 
137 or Article 13 We are of opinion 
that neither of these Articles apply; 
the Article which does apply is Article 
142. 

Article 138 applies only to the case 
of a judgment debtor or those olaimiog 

(4) 10 c. W. N. 620; iP. C.)i 3 A. h. J. 368; 8 Boiq. 

L. K. 400} 1 M. L. T. 135; 16 M. h. J. 272, 
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through him who remain in 'possession after 
pnrohase made by an auotion parohaser 
at an ezeoniion sale. In the present case 
defendant Ko. 2 bases his claim to title 
and possession as a trespasser reliving npon 
adverse possession. Artiole 137 for obvioas 
reasons has no application to the facts of 
this case, becanse as found by the learned 
Judge possession remained with the pre* 
deoessors'io'title of the plaintiff up to the 
time that symbolical possession was given to 
the plaintiff. 

Accordingly we are of opinion that the 
learned Judge was right in point of law 
in the oonolnsion at which be arrived, that 
the plaintiffs discharged the onus which 
the law imposed upon them in proving their 
possession and dispossession or discontinu* 
ance of possession within twelve years prior 
to the institution of these soils respectively. 

We, therefore, decline in second appeal 
to interfere with the decision of the learned 
Judge, and dismiss these appeals with costs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Civil Rkvision Petition No. 1225 op 1918. 

Appeil 1GUN8T Order No. 295 op 1916. 

March 6, 191 9. 

Freient: — Mr. Jostioe Oldfield and 
Mr. Justice Seshagiri Aipar. 

The rajah cf BOBBIDI — Bidder — 
Petitioner — Appellant 

AKKELLA SURYANARAYANA 

RAO GARU AND ornBRS— P laintiffs and 

Defendants Nos. 2 and 3 and Leg l 

Representative of Defendant No. 1. — 

Respondents 

Civil Procedure Code (Act V of )90S), ss. 47, 

O. XXI, r>\ 69, 71, 84— Act (IX ot 1872J, «. 6 
— Execution of decree — Sale — Hid, nature and effect 
oj — Death of highest biddci — Ilecocation of hid — 
Procedure, subsequent^ Order for Jresh auction — 
Declaring next lower bidder as j/urchaser, illegality of 
— Re’Sale, order for, on default of p<tyinent of deposit — 
Jurisdiction, wrong exercise of — Afpeol, maintain^ 
ability of— Revision, 

A bid at a sale in a Oourt-auction is merely an 
offer or, in the language of fection 6 of the Contract 
Act, a proposal. It is the highest bidder that is 
regarded as having made the final proposal which 
may or may not be Qccej)ted by the auctioneer. 
Every bid that is made <loo8 not remain in abeyance 
pending acceptance by llm auctioneer. Where a 
higher bid is made, all jovcoding lower bids are 
impliedly refused, [p. 805, col. 1; p. fc09, col. 2.] 


Jones v. Nanney, (1824) 147 E. R. 926; 13 Price 76 
M’Gle 25, explained. 

Where the highest bidder dies, the proper course 
for the Court is to direct a fresh auction, and not 
to treat the next highest bidder as the auction* 
purchaser, fp. 808, col. 2; p. 810, col, 2,"] 

Such an order is illegal and amounts to a wrong 
exercise of jurisdiction by the Court and is, therefore, 
open to interference by the High Court in revision 
under section 115, Civil Procedure Code. [p. 809, col. 
1; p. 811, col. :.] 

The bidder vrho is affected by the illegal order is 
not ‘a party* to the suit >vithin the meaning of 
section 47, Civil Procedure Code, and cannot appeal 
against the order, [p. 808, col, 2j p. 809, col. Ij p. 811, 
col. 2.] 

At an auction-sale, which was held for several 
days, one R. made the highest bid, after which the 
sale was adjourned. Before the date of the adjourned 
sale R. died, and the Court, instead of directing a 
fresh auction, hold the petitioner, who was the next 
preceding bidder, to be the purchaser and directed 
him to make the deposit in two days. On his failing to 
do so, the Court directed a ro-sale of the properties. 
Against this order the petitioner filed a revision peti* 
tiou in the High Court, andalso presented an appeal: 

Held, (1) that the order for re-sale was illegal 
and ultra vires and consequently void; [p. 808, col. 2; 
p. 811, col. 1 .3 

(2) that the petitioner was not a representative 
of either the judgmont«debtor or the auction- 
purchaser withiu the meaning of section 47, Civil 
Procedure Code, and, therefore, no appeal lay 
at his instance against the order; ^p. 808, col. 2; 
p. 609, col 1, p- 811, col 2.] 

(.S) that, us the order >vaB one passed without 
jurisdiction, the High Court could interfere under 
section 11.*', Civil Procedure Code. [p. 809, col. 1, p. 
bll, col. 1.] 

Per Oldfield, J, — Order XXI. rule 71, Civil Procedure 
Code, has reference to the defaulting purchaser, and 
is concerned only with the legal relation created 
by u purchase assumed to be regularly made, 
not with the consequence of its repudiation by the 
bidder, [p, 809, col. 1.3 

Per Seshagiri Aiyar, J. — Every bid at an auotion is 
not a contract or a subsisting offer which can bo 
converted into a contract at the option of the pur- 
chaser at any moment of time- When aCourtadjourna 
ti .sale fixed for a certain day to another date, with a 
view to get a higher offer for the property, it must 
be regarded not to have iJitended to accept the pro- 
vious offer. Tliis result would follow oven if there 
are no higher offers, [p. 811, col. J.] 

Balakrishna Udayar v. ru.-vudc’tu Aiyar, 40 Iiid. Cas. 
650; 40 M. 793; 16 A. L. J. 6^15; 2 P. L. W. 101; 33 M. 
Jj. J. 69; 26 C. L. J. 143; )9 Bom. L. U. 715; (1917) M. 
W. N. 628. « L. W. .'01 iP-C.): 22 C. W. N. 60; 11 Bui*. 
L. T. 48; 44 1. A. 2(j), distinguished. 

Petition under seotion 115 of Act V of 
19b8 praying the iligii Court to revise the 
order of \\ e (yoort of the Temporary Sub- 
erdirate .ludge. ^'i^agapatarn, in Kxeoution 
Petitinn A of U^IS in Original Suit No. 
5 of and nppeal against the said order 

tf the itti'.l Cfuirt in 'he eaid J’Jxeeution 
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Petition No. 3 of 1918, in Original Sait No. 
5 of 1913. 

FACTS appear from the judgment. 

Mr. K, Srinivasa Aiyangar, for the Appel- 
lant. — In a judioial sale, onoe a higher 
hid is made, all the prior bids oease to 
have any value. Therefore the Court 
acted without juiisdiotion: German’s Civil 
Code, page 98. 

[Seshagiri Aitar, J.—Is not appeal your 
remedy? Now that you are knocked down 
as auotion'purohaser rightly or wrongly, 
you have to oome under section 47, Civil 
Procedure Code. 

Payne v. Gate (1), Jones v. Nanney (2), 
Kenaram v. Kailash Ohandra (3) and 4 
American Cyclopedia of Law and Procedure 
1044, footnote, Donaldson v. Kerr (4). 

Mr. P. Narayanamurthi, for the Judg» 
ment'debtor-Respondeni. — The bid not being 
withdrawn holds good. 

[Olbfjelo, J.— But the bid is cancelled 
by the higher bid.] 

Thai is the question to be determined. The 
adjournment was at the request of both 
bidders. Petitioner wanted time to think 
whether he could not bid higher. 

[Sesbaqiri Aiyar, J. — Or perhaps whether 
bis agent had not already bid too high.] 

No. For there was the higher bid. 

Appendix E, Form No. 29, Civil Pro- 
cedure Code, third clause, introduces a 
proviso, 'provided he is legally qualided to 

bid.’ 

[Seshgiri Aiyar, J.— The proviso refers to 
mad men and snob like.] 

Suppose the highest bidder in such a 
case is a mad man. His bid is as if it bad 
not been made. Then the next lower bid 
must in law be taken as the highest bid. 

Each bid is an offer, standing until 
withdrawn by the bidder himself. Form 
No. 56 of the Civil Rules of Practice. 
Agra Bank v. Hamlin (5) states that a 
bid is an offer which may be retracted. 

I. Seshagiri Aitar, J. — That refers only to 
the highest bid.] 

Mackeneie Lyall Go. v. OAamroo Singh 
4' Co. (6). So until the bid is retracted it 

is good and Bubsistiog. 

(1) (1789) 3 T. R. 148; 1 R. R. 679; 300 E. R.602. 

(2) (1824) 147 E. R. 925; 13 Price 76; M’Clo. 25. 

(3) 19 lucl. Cas. 904; 18 C. L. J. 63. 

(4) G Pa. St. 486. 

(5) 14 M. 236; 5 Tnd. Dec. (n. s.) 105. 

(^6) 16 C 70‘^• 8 lud. Dec. (n, s ) 464,. 


Kenaram v. Kailath Ohandra (3). The 
determination of the highest bidder is 
only at the moment of the falling of 
the hammer. Till then all are bidders' 
with varying offers. 

[Sbshigiri Aiyar, J. — The auctioneer can- 
not accept any of the offers.] 

Only the highest available. If the higher 
bid does not mean the withdrawal of^ the 
lower, the lower bid is subsisting: section 6 
of the Indian Contract Act. 

[Oldfield, J. — The higher bid means that 
the previous ones are rejected.] 

Then the highest bid must he confirmed, 
which cannot be done here. 

Secondly, no revision lies. The order 
complained against is the order directing 
a re sale on default by petitioner to pay 
the deposit. It is not open to a person in 
whose favour a contract has been com- 
pleted to sue for declaring it noil and void 
until he sustains some loss or damage. In 
any case, there is no question of exercise 
of jurisdiction. 

[Seshagiri Aiyar, J. — Suppose there is 
no auction at all and the Court takes a 
man to be the purchaser. Can’t that he 
dealt with under section 115, Civil Procedure 
Code?] 

That is an assumption of jurisdiction 
which it has not. 

[Seshagiri Aiyar, J. — The present case is 
similar.] 

See Balakrtshna Udayar v. Vasudeta 
Aiyar (7), which defines the scope of 
section 115. Order XXI, rules 84 and 71, 
deal with re-sales. 

There is an appeal against an order 
under role 71: Annavajhula VenJcaiachelU- 
mayya ' Oaru v» Bamagirjee Neelakanta 
Qirjee (8). 

[Seshagiri Aiyar, J. — The order in question 
foists upon the petitioner the character of 
an anotioD-parebaser, and, as a oonseqnenoe, 
the representative of the parties to the 
suit. Will not section 47, Civil Procedure 
Code, apply?] 

No. See Annavajhula Yenkotachellamayya 

Qaru V. Bamagirjee Neelakanta Gitjee (8). 

(7) 40 Ind. Caa. 660; 40 M. 793; 15 A. L. J. 646; 2 
P. L, W. 101; 33 M. L. J. 69; 26 0. L. J. 143; 19 Bom. 

L. R. 715, (1917) M. W. N. 628; 6 L. W. 601; 22 0. W. 

N. 60; 1 1 Bur. L. T. 48; 44 I. A. 261 (P. 0.). 

(8) 43 Iiul. Cna. 685; 41 M. 474 at p. 486; 23 M. L. 

T. 9; 34 M. L J. 166; 7 D. W. 169; (1918) AJ- W. N, 

U\, 
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So far aa the defioienoy ordered to be 
paid 18 considered, it is to be regarded 
in the same light aa damages for breach 
of contract. Bat when the order merely 
directs a re sale no appeal also lies. Amir 
Baksha Sahib v. Venkatachala Mudalt i9). 

JUDGMECfT. 

Oldfield, J.— This petition and appeal 
relate to the oiroamstanoes in which a Conrt 
sale was concluded by the Temporary 
Subordinate Judge of Vizagapatam. The 
decree under execution was for over 
Rs. 2,50.000 and eight villages of a Zemin- 
dan belonging to the judgment-debtors 
here respondents, were put up for sale in one 
lot on 27th September 1918. The sale was 
continued from that date until 22nd October 
1918. when other bidders having dropped out 
competition was confined to the Rajah of 
Bobbih, the petitioner and appellant here, 

and onePerlaRamamurtbi Ohetty. On that 

date the former by his Muktyar or agent bid 

Rs. 3,25,000. On 28th October 1918. however 

the Ohetty bid Rs. 3,2^000. The sale was then 

continued until 5th November 1918, although 

no further bids were received, apparently 
in compliance with the requests of the Rajah 
and the Ohetty contained in two of the 
telegrams marked as Exhibit III Meanwhile 
news was received of the Ohetty’s death and 
on the date last mentioned an adjournment 
to the next day was granted to enable his 
widow to bid; and there were further adjourn^ 
ments until 18th November 1918 when 
the Subordinate Judge held quite correctly 
that the Ohetty ’s bid was revoked by his 
death. He. however, decided to go on with 
the sale from the bid of the Rajah as the 
highest before him. No other bid being 
made, he at once knocked down the property 

D o" last bid of 

Rs. 3.25.000 granting him time until the next 
evening to pay the necessary ilepoait. As it 
was not paid by 20th November 1 91 8. he held 
that a default was established and directed 
re.sale of the property forthwith at the 
Rajah s rie^. The re sale went on until 27th 
November 1918, when the present proceedings 
had been initiated and a stay order was passed 
by this Oourt. The appeal and tlie petition 
before us are against the order of 20th 
November 1918 directing a re-sale. 

(nf *^665; ^ 


The foregoing appears from the original 
sale list more clearly than from the print, 
because the orders of the Subordinate Judge 
have been recorded with an informality, 
which the, importance of the proceedings 
should have led him to avoid; and, it may 
be added, in slipshod language, unbecoming 
an officer of bis standing. There are. more- 
over, portions of bis orders, of which it 
is neoessary to express disapproval on 
other grounds. On 22ud November' 1918 
be said, in adjourning the rale, let the 
competitors think over and stop.*’ On 
Slst October 1918 be expressed the 
opinion in bis order on one telegram includ- 
ed in Exhibit III that the price was 
already too much. On 18tb November 1918, 
be stated that he bad already granted 
adjournment for the benefit, not only of 
the Chetty’s widow and the Rajah, but 
also to enable other bidders such as the 
Maharajah of Jeypore to come forward and 
be referred to the possibility of the Court 
of Wards, which had taken over the 
Cbetty’s estate, wishing to purchase, although 
there was no application of any sort from 
tbe Maharajah and nothing formal from the 
Court of Wards before him. The only 
duty of tbe Subordinate Judge was to hold 
a fair sale, giving reasonable opportunity 
to purchasers to ocme forward; and these 
public references to his own opinion as to 
tbe price and as to possible competitors 
were out of place and should not have been 
made. 

We are not, however, concerned directly 
with them or their effect, but with the Sub- 
ordinate Judge’s action in knocking down the 
property on the last bid of the Rajah 
when the Chetty’s higher bid had tesn 
revoked, the former’s contentions beiug that 
this procedure was irregular because either 
bis own bid had been in fact retracted on 5th 
November 1918, or it had been discharged by 
(1 ) the suspension of tLesule on its adjourn- 
ment at the close of the day or (2) the 
higher bid of tlio Chetty. As regards first, 
the alleged retraction, the niea rests on the 
affidavit of the MuLtyar dated 2oth 

November T.U • . I lio f-nds are denied in the 
responden'-’ oi Jlth Uecember 1918 

1 n these ciri'urustiwi.-'e.'. it i-i iinpo.ssibjo to reach 
any ooncli-' i iv thorn without takirjg 

oral evi i. .. - i- m '’•dliijg otj the Subi rdii.a e 
JudS'o -oi-v'it; and, as one of the 
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other oontentions aHvanoed affords ground 
for an immediate deoiaion, I turn to it at 
once. 

The oontentiou that the Rajah’s bid was 
disobarged at the end of the day on whioh 
it was made by the adjourDment of tbe 
sale is supported by the reasons given in 
the argument in Jonts v. Nanney (2) 
and the qualified aooeptanoe of them in 
two of the judgments in that case. But 
it was not the ground of deoisiori; and 
I hesitate to adopt it here. For a bid is 
merely an offer or, in the language of tbe 
Indian Contract Act, a proposal, vide Payne 
V. Cave (1) and Agra Bank v. Hamlin (5) 
and although it may be that in particular 
oases the facts, such as a change in tbe 
oircumstanoes daring the suspension of the 
sale or the possibility that the bidder has 
exhausted his resources in the purchase of 
other lots, those being the oontingenoies 
referred to in Jones v, Nanney (2), may 
justify a presumption in favour of retractation, 
there is nothing of that sort alleged in the 
present case, and in the absence of any 
plea of a special custom relating to auctions 
in India we must, in my opinion, decide 
in accordance with section 6, Indian Contract 
Act. Under that provision tbe lapse of time 
before acceptance of a proposal, whether 
arising from the adjournment of auction 
proceedings or otherwise, is ground for 
presuming revocation, only when it is un* 
reasonably long; and here the adjournments 
were authorised by tbe sale proclamation 
and Order XXf, rule 69, of the Code of Civil 
Procedure and are not said to have been 
excessive. If tbe Rajah’s bid is to be held 
to have been discharged, it most be on the 
other ground above referred to, that it was 
impliedly refused, when tbe Subordinate 
Judge continued the sale and received the bid 
of tbe Chetty. 

^o doubt no authority has been adduced to 
show that acceptance of a higher bid involves 
rejection of the preceding lower one. But 
that is perhaps becanse it is so clear that it 
would be impossible to rest an auction-sale 
on any principle, if the contrary were the 
ease. Condition No. 3 of the sale proclama- 
tion in the present case provides that the 
highest bidder most be the purchaser; and, 
when a higher bid has been received, as no 
pcssihility of a lower bid euooeeding can 
remain, the latter must be taken to have 


been finally refused. It is argued for the 
respondents that an auction should be viewed 
as tbe successive submission of a number 
of offers to tbe auctioneer, of whioh be is 
hound to select tbe highest made by a 
competent bidder, and that tbe one to be 
selected is ascertainable by him only at the 
conclusion of the sale, when the hammer 
falls, all remaining effective until such as- 
oertainment and it being open to him in case 
tbe apparently highest offer turns out to be 
that of a disqualified person, such as a 
lunatic or minor, to accept tbe next highest 
forthwith. But it would, I think, be 
extremely inconvenient in practice to regard 
the proceedings in this way and In tbe 
absence of authority I am not prepared 
to do so. In Boberfsv* Bozon {\(S) such a 
oonetruotion was adopted only because it 
was specially authorised by tbe oonditioDS 
of sale. Tbe case of a bid being ultimately 
refused, as made by an incapacitated per- 
son, supports no argument, since in it the 
proper course, consistently with the fore- 
going, would not be to proceed from the 
next highest or any other bid, but to 
restart the sale from tbe beginning; and 
there would be no inconvenience in doing 
so and no prejudice to other bidders. My 
oocolusion is that tbe Subordinate Judge 
fell into a fundamental error in not 
taking that course iu tbe present oa^e 
and in not treating the Rajah’s bid as dia- 
obarged. 

This being tbe ooncloBion as to tbe legality 
of tbe Subordinate .fudge’s action, the 
question remains whether his order can be 
displaced either by an appeal or in revision. 
It is conceded that an appeal can lie against 
it, only if tbe question between tbe Rajah 
and tbe respondent, judgment-debtor, is one 
arising between tbe parties to the decree 
and necessary to its execution and it is not 
disputed that it fulfils the latter require- 
ment. As regards the former tbe ^jah 
can be treated as the representative of a 
party, only if his character as a purchaser 
is admitted. But that character and tbe 
Subordinate Judge’s attribution of it to 
him are exactly wbat be is seeking to 
disclaim by these proceedings. True, the 
respondent, judgment debtor, does not dis- 
pute atd in fact ia here to support that 

(101 (1825) 3 L. J. (0.8.) Ch. 113. 
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attribntioD. Bnt 1 can find no case nnder 
seotion 47 of the present Code of Oivil 
Prooednre or the seotion previously oorre* 
spending with it, in wbioh a representative 
oharaoter was allowed to be pleaded in 
order to give ibe Court jurisdiotion to 
negative its ezistenoe and it is impossible 
to understand bow any logical oourse of 
pleading oould permit it. No doubt again 
in Order XXI, rule 71, tbe reference is 
to tbe defaulting purchaser; although a 
rO'Sale consistent only with the cancellation 
of his purchase is in question. Bnt this 
is inconclusive, since tbe rule is concerned 
only with the legal relation created by the 
purchase assumed to be regularly made, 
not with the consequence of its repndia* 
tion by the bidder. In these circumstances 
the application of seotion 47 has not, in my 
opinion, been justified and tbe appeal is, 
therefore, unsustainable. 

As regards the revision petition this 
Court can, of oourse, only use its powers 
in case tbe Subordinate Judge committed 
not merely an error in law, but also a 
material irregularity in tbe exercise of bis 
jurisdiction. Tbe distinction between such 
an error and such an irregularity must 
inevitably be difficult. But tbe latter is, I 
think, in question here. For the Subordi- 
Date Judge's mistake arose, not incidentally 
or from any wrong application of or deduo* 
tion from legal principles, but from a 
fundamental miscunoeption of the nature of 
the transaction he was engaged in and his 
powers. It is urged also for the respondents 
that the Rajah can await the result of the 
re sale he objects to and sue, when the 
extent of bis grievance has been ascertained; 
and no doubt this Court does not ordinarily 
use its revisional powers, when another 
remedy is available. But the rule is not 
absolute; and in tbe present case where 
the efficacy of that remedy is doubtful 
and a rO'Sale will only complicate the 
relations between those oonoerned, there is 
sufficient reason for immediate interference 
with the irregular course taken by the 
proceedings. 

The result is that the oivil revision 
petition is allowed, the Subordinate Judge's 
order of 20tb November I9l8 being set aside 
with a direction for tbe re-sale of the 
property. The judgment- debtors Nos. 3 to 6- 
appellants will pay the costs of tbe petitioner. 


The deoree^holdera Nos. 1 and 2>re8poDdeDt8 
will bear tbeir own costs. 

We consider it advisable that tbe proceed' 
ings should not be continued from this point 
before ibe Subordinate Judge referred to in 
this order. Tbe Exhibit A is transferred to 
the District Court for disposal according to 
law. 

Under role 41 of the Rules framed 
under tbe Legal Practitioners Act we fix 
Rs. 500 as the appellant’s Vakil's fee. 

Tbe appeal Civil Miscellaneous Appeal 
No. 295 of 1918 is dismissed. No order as to 
costs. 

Seshaqiri Aitab, J. — I agree. 

The facts set out by my learned brother 
show that there has been material irregu- 
larity and illegality of a pronounced type in 
the procedure of the Subordinate Judge. I 
wish to say a few words on tbe question of 
law argued in the case. Apart from autho- 
rity tbeordinary understanding of an auction- 
sale is this. In the presence of the auctioneer 
who maybe regarded as tbe acceptor, succes- 
sive proposals are made for the purchase of 
the property. A makes tbe first offer and 
when that is succeeded by tbe offer of B if A 
wants to purchase tbe property, he must 
have a higher offer. Otherwise he walks 
out of tbe bargain. There may be C, D 
and E and so on, who may bid higher 
than tbeir immediate preceding bidders. It 
is the highest bidder that is regarded as 
having made tbe final proposal, which may 
or may not be accepted by the auctioneer. 
If it is not accepted there is no oonfract. 
Tbe procedure at a Court sale exactly 
corresponds to what I have stated above. 
It is not different in any main partioulars 
from any private proposal for the sale of 
property. According to the Subordinate 
Judge every offer that was made remained 
in abeyance pending acceptance by the 
auotioceer. If this is carried to its logical 
extent, the tirst or the lowest offerer may 
still be regarded as keeping alive his offer 
on the possibility of the aootiojjeer accepting 
his proposal. In tbe first place, this view 
of the Subordinate Judge is opposed, ay 
pointed out by my bained brother, to tie 
conditions of tiio sale. Because the 
third condition i.-: “The highest bidder ehall 
be dcf-larod to hd the puiohaser of any 
lot, provided he is legally qnalifJul and 

provided it be iij the discretion of the 
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Coart to decline Booepiacce of the bigbest 
bid when tbe price ofi'ered appears bo 
clearly inadequate as to make it advisable 
to do so.” Id tbe present oase» in tbe 
auction list) even \vben tbe bid bad not 
reached the present 6gure, tbe Subordinate 
Judge made a note that tbe price already 
offered was too bigb. Therefore, accord- 
ing to condition No. 3 when Rama- 
murtbi Chetty offered Rg. 3,26,000, one 
would have expected the Subordinate 
Judge to have accepted the offer. But for 
some reason, notwithstandicg bis view that 
tbe price offered was unduly bigb, be adjrurn* 
ed tbe sale to a future date. Before tbe 
adjourned date, as pointed out by my learned 
brother, tbe highest bidder bad died and 
tbe bid became a nullity. For this 
result the Subordinate Judge is mainly 
responsible.' instead of directing a fresh 
auction on tbe death of tbe highest bidder, 
because under section 6 of tbe Contract Act, 
clause 4, the death of tbe proposer revokes 
tbe proposal, be has declared tbe next 
highest bidder as tbe auction- purchaser. 
This oonolnsioo of tbe Subordinate Judge 
seems to me to be utterly unwarranted by 
the conditions of tbe sale and by tbe 
recognised rules of auotion-falea. I would 
have been content to overrule tbe Subordi- 
nate Judge on wbat seems to me elementary 
rules relating to Court sales. Naturally 
enough Mr. K. Srinivasa Aijangar, who 
appeared f:r tbe next highest bidder who 
has been declared tbe purchaser, bad great 
difboulties in finding authority for bisoon- 
tention. Fortunately, however, there are 
eome decisions which be has bsen able to 
bring to cur notice which support 
one’s a pn'ori notionn of snob matters. In 
tayne v. Cate (1) it was stated: "The 
auctioneer is tbe agent of tbe vendor, and 
the assent of both parlies is necessary to 
make tbe contract binding; that is signified 
by tbe seher knocking down tbe hammer, 
wtiiob was not done here till tbe defendant 
has retracted.”* # * # # * 

“Kvery bidding is nothing more than an 
offer on one side, which is not binding 
on either side till it is assented to.” 
Tbe only addition which need be made to 
this statement of law is **or till a person 
makes a higher bid.” In Jones v. IJanney (2), 
a case which is also leporfed in MoClelland 
Keporls tbe facts are tbece : There were 


three plots for sale. Tbe first plot was pal. 
up to auction. After there was a bid for. 
£4, 000 for it, the auctioneer thought that 
higher price should be secured for it, and. 
informed tbe bidders that be would proceed 
to sell plots Nos. 2 and 3 and then come back, 
to plot No. 1. He then disposed of the 
next two plots and found that there was no 
higher offer than £4,000 for plot No, 1.. 
Thereupon be declared the person who 
offered £4-, 000 to be tbe purchaser. This, 
latter person refused to accept the sale. 
The question was whether there was a 
concluded bargain. The learned Barons who 
took part in the case held that by not 
knocking down the plot to the person who 
offered £4f.000 and by proceeding to sell 
the other twn plots the auctioneer must 
be taken not to have accepted the offer, 
and that it was not competent for him sub- 
sequently to regard the offer as still 
open so as to enable him to accept it. This 
principle applies with great force to the pre- 
sent case. HeretbeSubordinate Jndgeaooepted 
neither the offer of the appellant nor of 
Ramamurthi but adjourned the sale to some 
other date, because, in his opinion, there 
were two other persons who were likely to 
make a higher bid. When be took this step, 
he could not have insisted upon Ramamurthi 
Chetty, if he were alive, purchasing the 
property. Much less was it open to him to 
have asked the defendant to take tbe 
properly. It was argued by Mr, Narayaaa- 
murthi that this English decision enunciates 
a principle too revolutionary for aooeplanoe 
in this country. I do not think so. Under 
section 6 of tbe Contract Act, clause 2, a 
propoFal is revoked by lapse of a reasonable 
time without oommunioation of tbe accept- 
ance.” It may be that tbe few minutes which 
elapsed between tbe offer and acceptance in 
the case of Jones v. Nanney (2) may not 
be regarded in this country as * reasonable 
time”. Tbe question of reasouableness is a 
question which depends upon tbe business 
habits of particular communities. But 
even in this country where it ia said 
that people oonolode their contracts more 
leisurely than in England, when the Judge 
in the lower Court adjourned the sale to 
another date with a view to get a higher 
bid for the properly, he certainly must be 
regarded not to have intended to accept tbe 
previous offer. I, therefore, think that the 
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principle of the ease ia applioable to India, 
Bubjeot to reservations on tbe question of 
reasonableness of tbe time. Tbe resnlt is 
that tbe appellant’s offer, wbiob was made 
on tbe 22nd of Ootober 1918 not having been 
aooepted vvithin a reasonable time, was no 
longer in ezistenoe. This resnlt would follow 
even if there were no higher offers than 
bis. The aooeptanoe of the oonolusion of tbe 
Subordinate Judge must lead ns to hold that 
every bid at an anotion sale is a subsisting 
offer wbiob oan be converted into a oontraot 
at the option of the auctioneer at any moment 
of time. The theory that every bid is a eon* 
tract has been repudiated long ago in 
England, see Warhw v. Rarrisson (ll), and 
is not law in this country. Tbe reasoning 
in the above case applies against accepting 
tbe position that every bid is a subsisting 
offer. I have, therefore, come to the oonolusion 
that tbe decision of the Subordinate 
Judge is wrong from every point of view. 

The only difficulty I felt was about our 
powers of interference under section 1J5 
of the Code of Civil Procedure. There can 
be no doubt that there has been vary great 
irregularity and grave illegality in the 
procedure of the Subordinate Jndge; and 
1 do think that he has clutched at j iris- 
diction by these irregular and illegal 
methods. The auction had come to an end 
so far as tbe appellant was c inoerned 
when his offer was not aooepted within a 
reasonable time and also when there was 
a higer offer. To foist apori him under 
these circumstances tbe position of a pur- 
chaser is equivalent to foisting upon any 
man in the street the status of an auction- 
purchaser when he made no bid at all at the 
auction* Tbe language of the Judicial Com- 
mittee in Balakrishna JJdayar v. Vasudeva 
4iyor (7) was relied upon by Mr. P. Narayana- 
murthi to show that these irregularities do 
not affect jurisdiction. I do not think the two 
oases are in pari materia. In my opinion, 
the procedure of the Subordinate Judge 
amonots to acting illegally and with 
material irregularity iti the exercise of 
jurisdiction. I, therefore, hold that we l ave 
power to interfere with the order of the 

Subordinate Judge. 

It was contended by Mr. Narayana- 
murtbi that the order of the Sub- 
til) (1859) 1 Kl. & El. S09; 29 L. J. Q. H. 14; OJur. 
(h. a.) 66} B W. K. 95; 117 K. U. 227; 12U K- U. 925. 


ordinate Judge was an interloontory one 
and that there was no case for revision 
until there has been a re-sale and a declaration 
of tbe de&oienoy recoverable from the 
appellant. I do not agree with this conten- 
tion either. The Subordinate Judge baa 
declared the appellant to be tbe purchaser 
and has given directions to sell the pro- 
perty treating him as the person responsible 
for any deficiency that may arise in the 
re sale. I do not see why a man who 
expects to be damnified and who certainly 
would be put to tbe necessity of 
taking part in the re sale to prevent tbe 
property being sold at a low price should 
not have the right to move tbe Court to 
interfere at this stage. I think the order 
of the Subordinate Judge was a final one, 
although further orders may follow in the 
wake of the one which he has passed. 

Mr.'K. Srinivasa Aiyangar has also filed a 
civil miscellaneous appeal. It is open to 
argument that the appellant is the representa- 
tive of either tbe auction-purchaser or 
pf tbe judgment debtor. The language 
of rules 71 and 84, Order XXf, of. the 
Civil Procedure Code indicates that the 
appellant may be within section 47 of tbe 
Code. But the course of decisions in this 
Presidency as well as in the other High 
Courts have left this question of the 
representative character of the auction- 
purchaser in so confused a state that Ido 
not think it safe to base my decision 
upon the assumption that the appellant is 
tbe representative of a party to tbe suit 
so as to invite the operation of section 47 
of the Civil Procedure Code; if there is 
an appeal, there oan be no doubt that 
the order should be set aside as wholly 
unwarranted and illegal. But I think it 
v^ould be safer to hold that no appeal lies 
and that the case should be dealt with 
under section 115, Civil Procedure Code. 
Tbe pttition should be allowed and the 
order of the Subordinate Judge should be 
eet aside 1 agree with the order as to 
transfer and as to ooets made by my 
learned brotlier. 

M. c. r. 

J'rtition allowed', 

A I di^iviissed. 
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LAHORE HIGH COURT. 

First Civil Appeal No. 2925 OF 1917. 

May 2, 1919. 

Present'. — Mr. Jastioe Soott- Smith and Mr, 

Jnstioe Duodas, 

BANK OP PESHAWAR, Limited, MULTAN 
CITY, THB 009 H Diwan NARINJAN 
PARSHAD, Joint Liquidator 
— Plaintiff —Appellant 

versus 

MADHO RAM, Manager, PUNJAB, 
NATIONAL BANK, Limited, LAHORE— 
Defendant — Respo ilent. 

Company Law-^lAquidation of Company — Allots 
'me 7 U of shares, application for — Invalid allotment — 
Revocation lejore ratification, effect of— Share-holder, 
liability of. 

The liquidator of a Bank sued one M. for recovery 
of a certain sum of money on the baeie of a pro* 
missory note alleged to have been executed by him 
and one 5. jointly. It was alleged that M. and S. 
applied for the allotment of certain shares in the 
Bank, which shares were allotted by the Managing 
Director on the 29th June 191 1 and notice of the allot- 
ment was given to Jf. and received by him on the 6th 
January 1912, On the ISth January 3f. repudiated 
the allotment and denied having made any applica- 
tion. It appeared that on 20th November 1908 two^ 
Directors of the Bank had made a delegation of 
the power of allotting shares to.the General Manager, 
and that, subsequently, on the 27th November 1908 
those two lone representing a third Director by proxy) 
together with a third, purported to confirm the 
decision of the previous week. It appeared further 
that neither of these two Directors had paid their 
allotment money by that date : 

Held, il) that under the circumstances no proper 
meeting of the Directors could bo said to have been 
held and that there was no valid doleg^ation of the 
power of allotting shares; [p. 818, col. 2J 

(2 1 that, couseciuently, there was no valid allot- 
ment of the shares to the defendant and, therefore, 
there was no consideration for the promissory note; 
Lp. 814, col. !•] 

13 ) that, in any case, it was open to the defendant 
to revoke his appl'cation for the allotment of any 
shares, provided the revocation was anterior to the 
date of any valid allotment or ratification by the 
Board of Directors; [p. 814, col, 1.] 

( 4 ) that no valid ratification of the invalid 
allotment before revocation could be said to have 

been proved; fp 814, col. 1.] 

(6) that, under the circumstances, the defendant 

was not liable, [p, 815, col. 1 ] 

First appeal from tbe decree of the 
fcenior Subordioate Jndge, Lahore, dated 
tbe 18th Jane 1917, diemieeing tbe claim 
vritboat costs. 

Messrs. H. Beechey ^nd D Saunders, for the 
Appellant. 

Lala Moil Sngar, R, S., and LaJa iSTiamair 
Chand, for the Respondent. 


[1919 

JUDGMENT. — The present suit was 
brought by the liciaidator of tbe Bank 
of Pesbawar against one Madho Ram, 
Manager of the Pnnjab National Bank, 
for recovery of Re, 18,428-2-10 on the 
basis of a promissory note for Rs. 15,445 
executed by Lala Madho Ram and Sidhn 
Ram jointly, at Multan, on the 18th 
December 1911. Tbe plaint alleged that 
on that date tbe defendant Madho Bam 
and Sidbu Ram applied for the allotment 
of 3,089 shares in the Bank of Pesbawar, 
Limited, on which Rs. 2 per share were 
payable on application and Rs. 3 per share 
on allotment, the total sum due on the 
allotment of these shares being, therefore, 
Rs. 15,445. Tbe shares were duly allotted 
by the Managing Director of the Pesbawar 
Bank, Lala Parmanand Khanna, on tbe 
29th of Ddoember 1911 and notice of the 
allotment was given to Lila Madho Ratn 
and received by him on the 5th of 
January 1912. On the 18th of January 
1912 Lala Madho Ram wrote to the 
General Manager of the Bank of Pesbawar 
repudiating this allotment and denying 
that be bad made any application for 
shares or any payment for shares. Sub* 
sequently on the 29tb of January 1912 
it is alleged that a first call was made 
on these shares, payment of which was 
refused by the defendant. On the X6^th 
of February two of tbe Directors of tbe 
Bank of Peshawar recorded a resolution 
that these shares should be forfeited. 
The Bank of Pesbawar went into liquida* 
tion in tbe year 1913 ard the present 
snit has been bronght by the liquidator 
to recover Rs. 13,945 principal (Rs. 15,445 
less Rs. 1,S00) and Rs. 4,483-2-10 
interest on tbe promissory note of the 
18th December 1911; Re. 1,500, the 
balance of tbe principal snm, is said to 
hive been paid by Lila Sidhn Rim who 
has been discharged from fnrlher liability. 
Tbe defendant amongst ether pleas denied 
execotion of tbe promissory note or sign- 
ing the application for shares. Tbe learned 
Subordinate Jndge, who has decided this 
case, bai found that the defendant duly 
exeonled the promissory note in snit aud 
submitted the application for shares of 
the 18th December 1911, He has, however, 
found that the allotment of shares to the 
defendant by Lala Parmanand wa 9 invalid 
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inaBmnoh as Ibere vaa no valid delega- 
tion by the Board of Directors of their 
power onder the Articles of Association 
to allot the shares of the Company. He 
has also found that there was no accept- 
ance by the defendant of the invalid 
allotment and that in fact be repadiated 
having made any application, and be has 
farther found that there has been no 
ratification of the invalid allotment by a 
competent antbority. A farther defence 
has been set np that the Peshawar Bank 
had discharged the defendant by re-allotting 
these shares to Lala Sidhn Ram alone 
and accepting payment on his behalf from 
the Sindh Persian Calf Trading Company 
with the resalt that this acceptance of 
performance of a promise by a third party 
had the effect under section 41 of the 
Contract Act of discharging the defendant 
from liability. This contention, however, 
was not accepted by the learned Sab- 
ordinate Judge, who came to the oonclusioo 
that this transfer was fraudulent and was 
merely one of several similar transfers 
of shares to nominal purchasers made by 
the Directors of the Peshawar Bank in 
order to discharge themselves from liability 
to the creditors of the Bank which 
transfers, in addition, have been annulled 
by competent authority. The suit was dis- 
missed on the ground that there had 
been no valid allotment, but considering 
that the defence raised had been dishonest, 
the Subordinate Judge left the parties 
to pay their own costs. 

From this dismissal plaintiff Bank has 
appealed to this Court on six grounds, 
of which the Ist and 3rd are to the 
effect that the allotment to the defendant 
was valid. This argument is based on 
certain proceedings in what purports to 
be the Minute Book of the Boaid of 
Directors of the Peshawar Dank of Novem- 
ber the ^Otb, 190c, and Novenaber the 
27th, 1903. On November 20th it is said 
that two Directors, Tulsi Ram and Sita 
Ram, were present and though at that 
time the Articles of Association had not 
been printed, it must be presumed that 
these two were oompefent Directors and 
that they there and then made a valid 
delegation cf the power of allotting shares 
to the Oeneral Manager, I/nla Parmanand, 
Further, it is argued that this authority 


was sufi&oiently ratified in a further meet- 
ing held a week later, in which Thakar 
Singb was also present, representing him- 
self and B. Matbra Das by proxy, to- 
gether with Lala Tulsi Ram and Sita 
Ram, the three thus constituting a quorum 
of four, and at this meeting the pre- 
vious minutes were read and confirmed. 
We do not consider that these proceed- 
ings effected a valid delegation of the 
powers of the Board of Directors in the 
allotment of shares. To begin with, there 
dees not seem to be any record of any 
valid eleolion of Lala Tulsi Ram and Sita 
Ram as Directors at all. A Company can 
only be formed by certain subscribers, and 
apparently the names of the subscribers 
were not ascertained at the time when 
the Articles of Association were sent to 
press. The names have been written in 
later. The qualification of a Director 
should be the holding in his own right 
of at least 100 shares. But neither Sita 
Ram nor. Tulsi Ram had paid their 

allotment money on the 20th November 
1908; Sita Ram did not actually pay his 
till nearly six months afterwards and 
Tulsi Ram only paid his in December 
1908. Under the Act of 1882 governing 
these proceedings, until Directors were 
validly elected the subscribers of the 
memorandum of association were deemed to 
be Directors. The minimum legal number 
of these in seven and two would not con- 
stitute a quorum. The Articles of Associa- 
tion, Article No. 83, adopted on the 27th 
of November prescribe that a querum of 
the Board shall be four and although in 
any case it is diflioult to understand hew 
the Directors could attend deliberations 
by proxy, it may be remarked that 
Article No. 52 of the Articles of Assooia- 
tion prescribes that a proxy shall not be 
taken into account in estimating a quorum. 
Tbe result is that it is not shown that 
there has been any valid delegation of 
the power of allotting shares which power is 
reserved to the Board of Directors by Article 
12 of the Articles of Assoomfion. Late in 
argument it was suggested that Lsla 
rarroanand hecari'e a Director on the 18th 

of 1 'oM , apparently for the aole 

object oE receiving this application and tbo 
promi.s.soiy not:-, but the f&ot anpears to 

bo open quentionand the suggestion seem® 
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to be an aftertboagbt. We agree, there* 
fore, with the 6rst Court that there was 
DO valid allotment of these shares to the 
defendant-respondent. Consequently there 
was no oonsideration for the promissory 
note. In any ease it was open to the 
defendant to revoke bis application for 
the allotment of any shares, provided the 
revocation was anterior to the date of 
any valid allotment or ratification by the 
Board of Directors. Now this revocation 
was communicated to the Back on the 
18tb of January 1912. But, it is argued, 
the Directors had already confirmed the 
allotment of these shares to Lala Madho Ram 
and in support of this argument our 
attention has been drawn to a note on 
the proceedings of the 29th December 
1911, to the effect that a loan of R^. 15,000 
be sanctioned to Messrs. Madho Ram and 
Sidhu Ram presumably to be applied to 
payment of the deposit on the purchase 
of theie shares. It is difficult to avoid 
some scepticism as regards this entry, 
which appears to have been interpolated 
after the conclusions of the proceedings 
of that day and which could have been 
made at any time. Certainly it does not 
disclose tbe fact that any shares bad 
been allotted to Lila Madbo Ram and 
at tbe meeting of the 5th of January 
1912 it would appear that there was 
some question as to tbe proceedings of 
tbe previous week which were not in 
fact confirmed. An effort has been made 
to get out of this difficulty by subdivid* 
ing tbe resolutions of tbe previous meet* 
ing by sub-headings in red ink. A minute 
book conducted on these lines can hardly 
pretend to command a high degree of 
confidence. It may even be suspected that 
the Board of Directors of the Peshawar 
Bank existed merely for the purpose of 
ratifying the acts of tbe Manager, who 
had taken tbe precaution at tbe time 
that the Articles of Association were 
adopted to get himself appointed General 
Manager for the somewhat protracted term 
of twenty years (vidt copy of Articles 
of Association). No valid ratification of 
any invalid allotment before revocation 
can be said to be proved. 

Considerable stress has been laid in 
argument ou tbe fact that the defendant 
never questioned the validity of the con* 


stitution of the Board or of the allot* 
ment of shares in his favour, but con* 
tsnted himself with an unqualified denial 
that he had ever applied for any shares 
or executed any promissory note. On this 
point we can only say that tbe question 
was, undoubtedly, argued at length in tbe 
first Court, that tbe defendant could hardly 
be expected to be acquainted with the 
intimate records of the Bank of Peshawar 
some three years before the date of this 
dispute, and that presumably he only dis- 
covered the defects of its proceedings 
when these were disclosed in evidence. 
Lastly, it must be added that the de> 
fendant still persists in tbe denial of 
execution of either the application for 
shares or the promissory note of Daoem- 
bar tbe 18th, 1911. Now undoubtedly the 
evidence of execution is very meagre and 
weak, especially as regards the promissory 
note. In fact the conclusion that these 
documents are genuine is entirely a matter 
of inference from the conduct of tbe de- 
fendant and possibly from that of Sidhu 
Ram. We notice that tbe promissory note 
was apparently produced by Sidhu Ram 
in March 1914 at a time when the Police 
had made their appearance at bis house. 
His possession of the promissory note is 
probably explained by certain proceedings 
of 1913, when the former Directors of 
the Bank of Peshawar converted any 
liabilities of their own into liabilities of 
an apparently fictitious Oompany to which 

the name of the Sindh Persian Gulf Trading 

* 

Company was assigned. Sidhu Ram was 
never produced as a witness of the exeou* 
tion of either of the dooumenta now in 
question. Parmanand, tbe only other wit- 
ness, declines to say more than that these 
documents were signed by the defendant 
in his presence as far as he can remem- 
ber. There is no oorrespondenoe on the 
record indicating that any demand on 
tbe promissory note was made from tbe 
defendant Madho Ram or that he either 
admitted tbe existence of the promissory 
note or even had notice of its existence. 
He certainly repudiated his alleged ap- 
plication for shares by the 18th of 
January 1912. Although, therefore, there 
may he strong suspicion that these docu- 
ments are genuine, it is difficult for ^ 
to regard the very qualified evidence, of 
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Parmanand alone and the aotion of 
Sidhn Ram as amoantinn to positive 
proof of the exeontion of these doonments. 
At the same time we oonsider that the 
delay by Lala Madho Ram in repudiatin^f 
bis application, under the oiroamstanoes 
detailed by the Subordinate Jadg'e, is 
a ground for the belief that he 
was engaged with Lala Parmanand in 
some negotiations as to the temporary 
disposal of these shares and that it took 
biin some time to determine on his course 
of action. Under these oironmstances we 
think that the Subordinate Judge’s order 
in refusing him costs was jnstided. 

^ On the grounds given above we must 
dismiss this appeal but on the view that 
we take of the defendant’s conduct we 
also dismiss his oross-objeotions. We do 
not think that the appeal was jistiSed. 
The liquidator must have become aware 
from the course of proceedings in the first 
Court of the flimsy character of the concern 
which called itself the Rank of Peshawar and 
must have been aware that whatever the 
conduct of the defendant Madho Ram, he 
did not in fact receive anything from 
these shares, which seem to have been 
worthless and which the Bank itself declared 
forfeited and endeavoured to allot el8o« 
where, and Madho Ram had not received 
any other consideration in return for the 
promissory note. 

We must, therefore, allow the respondent 
his costs in this Court. 

Appeal disviissed. 


ALLAHABAD HIGH COURT. 
Secosd Civil Appeal No. <350 ok 1917. 

June 12, 1919. 

Present'. — Mr. Jastioe Walsh and Mr. 

Justice Ryves. 

SARDANAND RAIand otuers — DEKENOANT a 

— Appellahts 
versus 

SOHAWAN KHAN and ortiERs-— P l4imtikp3 

RE3!*0N0E.SrS. 

, Mortgage ^Rsdenipt'lon — LitegrUg oj ni jrt.jage broken, 

oj mortgage': ^Rjdjiaptioit, of remainder. 

! '*1?^ iatogriCy uf u, is brokou up 

Vfi.U the oonaent of tho luort^a^oo uad a. moiety 


redeemed, neither hefnor those whoclaim through him 
can afterwards invoke in their aid the rule which 
prohibits the breaking up of a mortgage so as to 
entitle a mortgagor to redeem any portion thereof 
which he feels disposed to redeem, [p. 816, col. 1.] 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 12th 
January 1917. 

The Hon’bla Dr. Ttj Bahadur Sapru and 
Mr. Komalakanf Varma, for the Appellants. 

Messrs. M. L. Agarwala and U. S. Bajpai, 
for the Respondents. ;■ 

JUDGMENT. 

Walsh, J, — This is a perfectly plain 
case. Two persons, many years ago, mort- 
gaged two distinct and separate properties 
in which they were separately interested 
for one^ joint sum; in other words, they 
joined in mortgaging their separate estates. 
Shortly afterwards, the mortgagee died and 
bis heirs, who, I am satisfied and, if necessary, 
should be prepared to find, were membeis 
of a joint Hindu family, took in what has 
been called by the lower Appellate Court a 
partner oc-sharer and somehow or another, 
which does not appear and the best persons 
to inform the Court about it were the 
present appellants, that partner became 
possessed of a moiety of the total mort- 
gaged property by buying Sheoshankar Khan’s 
share. With regard to the other moiety 
there would appear from the finding of 
the lower Appellate Court to have been a 
sort of partition, because one Sankata 
Prasad Rai is said to be in possession of 
one-anna two ganda share, and one Mafaesh 
Rai and the present appellants between 
them to be in possession of another one- 
anna two-ganda share, those two shares 
together making up the total of the second 
moiety which the other mortgagor mort- 
gaged with Sbeoshanker’s two annas four 
gandas. It is significant, to say the least 
of it, that neither Sankata Prasad nor 

Mahesh Rai appealed even to the lower 
Appellate Conrt from the original decision 
in this case. The plaintifl's seek to redeem 
the other half whioh was not purchased 
by the partner on payment of half the 
mortgage money and both Courts have 

held them ent:*.!ed to do .so. The appel. 
lant;j, t oiTM) ut any rate uf the 

des<)erifi:u.tM . r of the origina) niorfc- 

gagee, u-.oeai ^evAnst that docioiotj, 

irvoko k. •leir eid the rule whioh pro- 
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as to entitle a mortgagor at his own 
sweet will and pleasnre to redeem 
any portion thereof whioh be feels die- 
posed to do. In my view the integrity 
of this mortgage has been oompletely 
broken np by the consent of the appellants 
or the persons tbrongh whom they claim, 
and that being so, it is hardly possible 
to conceive of a more hopeless appeal. 
Apart from that I should have been 
prepared to follow the principle laid down 
in Narayan v. Oanpat (1), where the 
exobptions to the general rule that a 
mortgagee has a right to insist that bis 
seonrity shall not be broken np are set 
out. One of them includes a oaf’s in 
whioh the original contract shows that the 
mortgagors ioined together in mortgaging 
each his separate share. I think that 
applies to this particular mortgage and, if 
necessary, 1 should have been prepared so 
to decide. But the ground on whioh 1 
think this appeal ought to be dismissed 
is that the present appellants have been 
party either themselves or through their 
predecessors to the breaking up of the 
integrity of this mortgage. 

Rtves, J. — 1 agree. 

By the Coort. — The appeal must be 
dismissed with costs, iooloding in this 
Court fees on Ibe higher scale. 

Appeal dismused. 

(1) 21 B. 619i 11 lud. Doc. (n. s.) 416. 


PATNA HIGH COURT. 

LeTTEKS PATEhT ApPBaL No, 108 OP 1917. 

Jane 16, 1919. 

Preeent ’. — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Jastioe Adami. 
nCHIT MANDAK and others — 

Appellants 

veisuf 

GOSAIN SINGH BAID and others — 

Respondents. 

Mortgage, uBufrKctuary— Mortgagee, dispossession of, 
from portion of mortgaged property — Acquiescence — 
Transfer of Property Act (IF of 1832), s. 68. 

A usufructuary mortgage stipulated that, in tho 
event of dispossession of the mortgagee, he would bo 
entitled to damages or to interest at a specihed rate. 
In 1898 tho mortgagee entered into possession, but 
in April 1902 ho was dispossessed of half the property. 
Later on, the mortgagor sold the equity of redemp. 


tion in the remaining half, and in April 1915 
purchaser forcibly dispossessed the mortgagee there* 
from. In May 1916 the mortgagee brought the 
present suit to recover the principal snm advanced, 
together with interest at the stipulated rate on half 
that sum for the period between April 1902 and 
April 1915: 

Held, that the plaintiff, having been dispossessed 
for 12 years and not having done anything daring 
that time either to obtain compensation from the 
mortgagor, or to realise from the mortgagor or from 
the property his mortgage>debt, or to claim additional 
secority, or to enforce payment of interest, must be 
deemed to have acquiesced in the changed state of 
affairs and was consequently estopped from claiming 
interest, [p. 818, col. 2.] j 

Appeal, under olauee 10 of the Letters 
Patent, from a judgment of MulHok, J,, dated 
the 18th May 1917, reported aa 41 Ind. Cas. 
55, affirming a decree of the Subordinate 
Judge, Patna. 

Mr, Shoroshi Okaran Mitter, for the Appel- 
lants. 

Mr. Rajendra Prasad, for the Respondents* 

JUDGMENT. 

Miller, 0. J. — This is an appeal by the 
plaintiffs under clause 10 of the Letters 
Patent from a judgment of Mulliok, J., 
dated the 18bh May 1917, affirming a 
decree of the Subordinate Judge. In July 
1898 the plaintiffs’ predeoeB8or8*ixi*title 
took a usufructuary mortgage from the 
father of the defendants drst party of the 
occupancy rights in a bolding belonging 
to the mortgagor to secure an advance of 
a sum of Rs. 498. The mortgage stipu- 
lated for re payment in the following year, 
failing whioh the mortgagee was to remain 
in possession, until the principal sum and 
interest at 2 per cent, per mensem should 
be paid off. The mortgagee entered into 
possession, but he was dispossessed of half 
the property by the nephew of the mortgagor, 
who brought a suit olaimiug half the 
property as his own and obtained a decree 
declaring his title and awarding him pos- 
session. He is the defeodant 3rd party 
in the present suit. The defendant 2nd 
party subsequently purchased the equity 
of redemption of the mortgagor in the re- 
maining half whioh had remained in posses- 
sion of the plaintiffs, and on the 4th April 1915 
forcibly dispossessed the plaintiffs). In May 
19*5 the plaintiffs, instituted the present suit 
to recover the principal sum advanced, namely, 
Rs. 498, together with interest at 2 per cent, 
per mensem on half that sum between 
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April 1902, when they were dispossessed 
of half, the property and April 1915, when 
they were disposaeesed of the remainder. 
The interest thus oaloalated amounts to 
Bs. 785, but the plaintiffs remitted Rs. 408 
of this amount as they say the property is 
of insuffieient value to enable them to 
realise the whole olaim. The claim for 
interest is, therefore, reduced to Rs. 377 
making with the principal a sum of Rs. 875 
as the amount claimed. 

The mortgage contains the following 
stipulation: — 

If on account of default in payment 
of rent due to the proprietor or on account 
of my wrongful act (that is wrongful act 
of the mortgagor) or for any other reason, 
the said Mahajan (that is the mortgagee) 
be dispossessed of the land, then I shall 
pay damages on account of dispossession 
at the rate of 13 maunds of paddy per 
bigha or 1 shall pay interest at the rate 
above mentioned either amicably or by 
suit,” 

It is only necessary to state farther with 
regard to the mortgage bond that whilst 
it 18 what is known as a asufraotuary 
mortgage whereby the mortgagee is pot in 
possession in order to cultivate the land 
and appropriate the entire proceeds thereof 
in lieu of interest, it is also a simple 
mortgage in that the property mortgaged 
is charged with tbe repayment of the 
principal sum advanced. When this suit 
was instituted, tbe principal snm of Hs. 4b'8 
was tendered in full satisfaction and paid 
into Court by tbe defendants. The only 
question for determination is as to tbe 
right to olaim half tbe interest stipolated 
in tbe mortgage during tbe period when 
the plaintiffs were out of possession of 
half tbe property. Tbe main defence was 
that the plaintiffs had by their oocduot 
acquiesced in tbe diminution of tbe security 
to tbe extent of one half of the original 
holding and had so waived any rights they 
might have bad under the bond. 

The Munsif found in favour of the 
plaintiffs and decreed them interest ae well 
as tbe principal sum claimed. On appeal 
the Subordinate Judge took a different 
view and fonnd that the mortgagees, hav- 
ing taken no step for over 12 years to 
call on the mortgagor to recoup him for 
the loss of half the oeourity, must be 

52 


presumed to have acquiesced in the loss 
and to have remained aatisBed with 
the diminished security. When the case 
came before this Court on appeal, it was 
contended that the . question was one of 
fact which bad been determined by tbe 
lower Court and that the facts were not 
open to review by a Court of second 
appeal. It is qnire true that the question 
of acquiescence is in a sense a question 
of fact, but it 15 only so in so far as it 
is a question of the proper inference to 
be drawn from proved or admitted facts. 
That proposition was considered by their 
Lordships of the * Privy Council in the 
case of Beni Ram v. Kundan Lai (1), 
where it was laid down that the question 
of acquiescence is not purely a qnestion 
of fact but of legal inference from facts 
fonnd. The learned Judge of this Court 
accepting that view came to the conclusion 
that, on tbe facts found by the Subordinate 
Jndge, the finding that there had been 
acquiescence on tbe part of the plaintiffs 
which would estop them now from contend- 
ing that they were entitled to interest 
had been sufficiently made out and be 
dismissed tbe appeal. 

A number of oases have been referred 
to in argument before us dealing not only 
with the principle just mentioned but 
with tbe class of oases in which the Court 
will hold that the facts have been 
sufficiently proved to enable it to come to 
tbe oonoluaion that there has been acqui- 
escence in tbe sense named. The case of 
Beni Ram v. Kundan Lai (1) sup.) 

was one where a tenant the term of whose 
lease had expired resisted eviction on tbe 
ground that he bad, with the knowledge 
of tbe lessor, erected permanent buildings 
on tbe laud leased during the term. He 
contended that there was an equitable 
estoppel against the lessor precluding him 
from denying that the tenancy had been 
changed Into a permanent occupancy. 
The leafe waa granted for the purpose of 
erecting a saltpetre factory. The factory, 
it appears, had oeai-od to be worked after 


a ti me 

and an 

d ether buildings 

were 

erected 

on the !ar i 

by the tonaiit. 

The 

1 1) i 

\ »*' V . 

»- »•. ‘ , , • 

1 U'. •.'1. L. K. -i-W 'j. 

iv y. 

fiO-' ' 


J. r. 



f V. :.) » 



sis INDIAN 

UCHIT MANDAR V, GOSAIN 81KGB. 

landlord, although he waa aware of what 
was going on, did nothing, Now, it is 
well eBtablished in England that if a 
tenant bnilds on land held by him nnder 
a lease he dees not, apart from special 
circumstances, acquire any right to prevent 
the lessor from taking possession of the 
land and the bnildings on the expiry 
of the term- That dootiine was 
laid down many years ago in the well- 
known oase of Ramsden v. Lyson f2). The 
only differenoe in India is that the tenant 
may remove daring the eontinoance of the 
lease anything which he has attached to 
the land provided be leaves the property 
in the state in which he received it. It 
is quite clear, therefore, that in the case 
quoted there was no estoppel whatever 
against the lessor ard although the High 
Court decided ihat tlere wap. misapplying 
the principle laid down in an earlier ease, 
their Lordships of the Privy Council pointed 
out that there were no facts proved in that 
case from which an estoppel oy acquiescence 
could be inferred. 

The next case referred to was that of 
Fartah Bahadur Sivgk v. Qa'adhar Bakhsk 
Singh (3). In that case there was a stipu- 
lation for payment of interest until delivery 
of possession. There was no express stipu- 
lation for interest in case of dispossession. 
The mortgagee was dispossessed of about 
half the villages mortgaged and he took no 
action to recover the mortgage money for 
about 30 years but remained satished with 
the diminished security. When he brought 
a suit claiming interest in respect to that 
half of the property from which he had been 
disposeeseed, their Lordships of the Privy 
Council came to the oonolusion that as he 
had taken no steps for so long either to 
get additional security or to get the rent 
of the villages which were left with him 
enhanced, it must be taken that he had 
acquiesced in his dipoEsession and had 
consented to go on with the diminished 
security as if he had everything that be 
was entitled to. It is quite true that in 
that case there was no stipulation for 
interest in the case of diepcsseesion. But 
the decision dees not seem to have depended 

(2) (1866)1 H. L. 129j 12 Jur, (n.s.) t06; 14 W. R 
U26. 

(3) 24 A. 621 (1>. C.); 29 I, A, 148; 7 C. W. N. 97i 
4 Uom. L, R. 845; 8 Sar. P.JC. J. 310. 
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upon that fact, and in spite of the absence 
of such a stipulation it seems pretty clear 
that bad their Lordships come .to the 
conclusion that there bad beennoacquiescenoei 
they would have awarded interest or $ome* 
thing in lieu of interest in the natnr.e of 
damages to the plaintiff in that suit. 

I do not think that this case is abaolately 
ooDoluded by the decisions which I have 
referred to. It must, in my opinion, be a ques- 
tion of fact in each of these oases wbetbev 
there was snob conduct on the part of tbe 
plaintiff that he must be taken to have 
acquiesced in tbe changed state of affairs so 
as to bring into operation the equitable 
doctrine of estoppel. The learned Subordinate 
Judge as well as tbe Judge of this Court 
came to the oonolusion that the facts in 
this case were sufficient to prove acquiesoenoe 
and I have arrived at tbe same conclusion. 
Tbe reasons which induce me to support the 
view taken by tbe loner Court on this questiou 
are these. The plaintiffs, having been 
dispossessed for 12 years before they brought 
any suit, took no action whatever during 
that time either to obtain compensation 
from tbe mortgager or to realise from the 
mortgagor or from tbe property bis mortgage* 
debt. Ttey did absolutely nothing which 
would induce the mortgagor to come to any 
other conclusion than that they were quite 
satisBed to go on acoeptingtbe diminished 
security iu lieu of the payment of interest. 
But that alone would not, in my opinion, be 
sufficient to justify the Court in coming to 
the conclusion that they meant to forego 
their rights. There is another element in 
this case which must not be lost sight of,, 
and that is this. This was a mortgage for 
a period of about a year^ or a little 
over. At tbe end of that time the 

mortgagor had the right to redeem the 
property by paying tbe amount of the 
advance, a sum of something under Rs* 500. 
If be did net choose to do so, then the 
mortgagees were entitled to remain in 
possession satisfying themselves out of the. 
proceeds for tbe inteiest which tbe mortgagor 
had undertaken to pay and accepting those 
proceeds in lieu of interest. Whether they 
would amount to more or whether they 
would amount to less than 2 per cent, per 
mensem, on the capital sum advanc- 
ed was a matter of no materiality* * 
Tbe mortgagees took the risk of that,; 
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They might either get more by onltivating 
the land and appropriating the prooeeds or 
they might get less. Wben they were 
dispossessed in the year 1902, several oonrsea 
were open to them. Either they oonld go 
on aooepting in lien of interest the prooeeds 
in the diminished seonrity cr they oonld 
demand half the rate of interest or they oonld 
apply for further seonrity for the interest. 
They oonld also, of ooarse, bring a snit 
against the mortgagor to realise the amount 
of the loan and if they snooeeded, and it 
is diffionlt to see how they ooald have 
failed, they wonld be entitled to recover 
the principal sum and when they bad done 
BO, the right to interest wonld natnrally 
oome to an end. Bnt by not taking that 
oonrse or applying for farther seonrity or 
demanding interest 1 think that it is oleartbat 
they must have induced in the mind of 
I he mortgagor a not unreasonablo impression 
that they were oontect to go on aooepting 
the diminished seonrity. Had the mort> 
gaghr thought that the plaintiffs were 
not oontent to accept the diminished seonrity 
bnt wonld, when the mortgage was finally 
put an end to wbioh might be many years 
henoe, endeavonr to recover from him in« 
ferest in respect to half the property of 
which he was dispossessed in addition to the 
prooeeds which they wonld in the meantime 
be getting from that property, it would 
have been open to the mortgagor at once 
to pay off the mortgage and so get rid of 
the whole matter, as in fact be did as soon 
as the mortgagees brought an action to realise 
their loan and recover interest. It seems 
to me that in these circumstances the 
mortgagees, by their oouduot in failing to 
claim additional security or to enforce pay* 
ment of interest in liea of the prooeeds of 
the land from which they were dispossessed 
or to take any other steps for 12 years, 
mast be taken to have iuduoed the belief 
in the mind of the mortgagor that they 
were content to accept the diminished seounty 
and, therefore, that by allowing them to 
remain in possession, instead of by paying 
the mortgage-debt ani redeeming the pro- 
perty, he was inourriug no risk of having to 
• pay interest when tho property should 
nltimately be redeemed. Therefore, it seemo 
to me that by their oondnot the mortgagees 
did in fact put the mortgagor in a worse posi-* 
tion and they ongbt not now after this lapse o; 



time to be entitled to olaim that interest abont 
which they have been silent for so many 
years. In my opinion this appeal mast be 
dismissed with costs. 

Adami, J. — I agree. 

Appeal diimisied. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1050 op 1915. 

May 16. 1919. 

Present:— Mr. Jnstioe Broadway and Mr. 
Justice Abdnl Raoof. 

AFZAL khan and others — Defendants 

Appellants 
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Musammat MAHTAB BIBI — Plaintiff 

Respondent. 

Civil Procedure Code (Act V oj 190fi\ O. XLl, r. 33 
— Dower, suit to recover - Decree apportioniuy liabilities 
of various propertie 6 ^Jp 2 Jellate Court, power of, to 
pass proper decree* 

Whore in a suit for recovery of a specific sum of 
money as dower, the Court had no materials before it 
to apportion the liabilities of various properties but, 
nevertheless, directed that tho sum be recovered 
from those properties in a certain proportion: 

field, that the decree should not have contained 
this direction, and that the Sigh Court had power 
to pass a proper decree by expunging from tho 
decree of tho lower Court the direction with regard 
to the manner of the realisation of the decretal 
amount, [p. 822, col. 1.] 

First appeal from the decree of the Senior 
Subordiaate Judge, Lahore, dated the 1st 
February 1915, decreeing the olaim. 

Mr. Okulam Rasul and Lala Moti tiagar, 
R. S., for the Appellants. 

The Hon’ble Mr. Husain and Sheikh 

Niaz Muhammad, for the Respondent 

JUDGMENT. — This first appeal arises 
ont of a snit for recovery of dower by 
Musammat Mahtab Bib-, a widow of one 
Sardar Mir Alam Khan, under the follow.- 
ing circumstances: — iSardar Mir Alam Khau 
married the pluinti.T eometimo about 1876. 
From her ho bad tliroe sorid, Nur Alam 
Khan, def^nduiit N j. i iji the ouse, Mir 
Hassan Khan. Vu). 2, uud Muhum- 
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three eons, Mir Afzal KbaUf Said Alam 
Kbao and Nazir Alam Khan, who are im- 
pleaded as defendants Nos. 4, 5 and ^ in the 
plaint. 

Mir Alam Kban died in the year 1911 
possessed of moveable and immoveable pro- 
perty. Thesis sons above mentioned oame 
into possession thereof. The plaintiff demand- 
ed from them Rs. 10,000, the amount of 
her dower due from the deceased Mir Alam 
Kban, on the ground of their being in 
possession of the assets of her deoeased 
husband. They having failed to satisfy her 
claim, the present suit was instituted by 
her. The plaint was presented unstamped 
with Conrt fee with a prayer for permis- 
sion to sue as a pauper on the allegation 
that she was not possessed of sufficient 
property to be able to pay the required 
Court-fee. Her application to sue as a 
pauper was opposed by the defendants on 
the ground that she bad inherited a share 
in her husband’s estate and was, therefore, 
in a position to obtain funds for paying the 
Gourt'fee. In fact Faqir Muhammad, agent 
of the defendants, actually offered to advance 
a loan of Rs. 500 on the security of her 
share in the property of the deoeased. 
Inspite of the opposition, permission was 
granted to her by the first Court on the 
finding tbat a Will was being set up 
according to which the entire property was 
said to have been gifted away in favour 
of the six sons. The defendants oame up 
in revision to the Chief Court and in 
paragraph 3 of their petition of revision, 
they again stated that the plaintiff was 
jointly with her sons in possession of im- 
moveable property in which she held a 
share by right of inheritance, that she bad 
a saleable interest in their property and 
that their agent had offered to take over 
her sharft for an amount exceeding the 
amount of Court- fee payable on the plaint. 
The Hon'ble Mr. Justice Chevia rejected the 
petition for revision, repelling this plea on 
the ground that it was admitted on their 
behalf that all the estate had been disposed 
of by a Will. 

I may mention here that inspite of this 
plea the defendant Mir Afzal Khan had 
the courage to raise in his jawabdatoa the 
.inconsistent plea that Mir 'Alam Khan had 
.divorced the plaintiff long before his death 
^od that she had ceased to be his wife. 


Before the suit actually came to trial Nazi*' 
Alam Kban, the Cth defendant, had died on 
the 27th March 1912 and Mnhammad 
ifzal Khan has died since during the 
pendency of the appeal. 

The principal defendanla in the case were 
Musammat Fatima Bibi and her sons, who 
actually resisted the claim of the plaintiff. 
The other defendants being her sons admit- 
ted the claim. The real defence is to he 
found set up in the jatoahdawa put in 
on behalf of the brothers Mir Afzal Khan 
and Said Alam Khan, They pleaded that 
the amount of dower alleged by the plaint- 
iff was excessive and unreal and that, as 
a matter of fact, she being a low Kashmiri 
girl her dower was fixed at Rs. 30 only. 
They also resisted the claim on the plea 
tbat she bad been divorced long ago and 
that her claim was long barred by time. 

Issues were framed by the Court 
below on the 27th of March 1912, and 
the issues Nos. 3 and 4 related to these 
two pleas. The remaining issues need not 
be mentioned as no argument was raised 
before the Court as to matters covered by 
these issues. It lay upon the plaintiff to 
prove her claim for a dower of Rs. lOjOOO. 
The burden of proof as to this issue was 
placed upcD her by the order of the Gour^. 
She in proof, of her claim produced both 
oral and documentary evidence. The latter 
consisted of the record of a deposition of 
her husband in a suit for dower instituted 
BO far back as 1899. In that suit the 
amount of dower claimed was Rs. 30,000 
and Mir. Alam Kban was called as a witness 
in proof of the amount. Nur Alam Khan, 
the defendant No. 1, has stated in bis 
evidenos that before going to Court his 
father had taken the precaution of arming 
himself with the possession of the deed of 
dower for Rs. 10,000 which be himself had 
executed in favour of the plaintiff. He 
took the dower-deed with him and pro- 
duced it before Court, when be stated tbat 
the dower which he bad himself fixed upon 
his wife was Rs. 10,000. Bawa Baij Nath 
was the reader of the District Judge of 
Lahore at the time. He has been examined 
in this case to prove this statement of 
Nur Alam Khan, which was taken down by 
him in the case of Muhammad Jan v. Musam’ 
matBibif Appeal No. IS of 1$99. Mahtab od* 
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din aoted as an agent in jthe above-men- 
tioned oase* Muhammad Jan v. Musammai Bihi, 
He bas also been prodnoed as a witness 
in tbis ease. He was present at the time 
when Mir Alam Kban stated before the 
Gonrt that the dower of Mabtab Bibi was 
Bs. 10,000. He saw him prodaoing before 
the Gonrt a paper about the dower in 
support of bis statement. The written 
deposition on the record together vrith the 
statements of these two witnesses leaves 
DO possible doubt as to the genninenesa 
of the plaintiff^s claim for Rs. 10,000, as 
her dower. This, in our opinion, was suffi*. 
oient to establish her olaim, but in addition- 
to tbis she has called several witnesses 
who have given direct evidence on the 
question of the amount of dower. Muham- 
mad Amir, Imam-uddin, Fazal Din,. 
Ahmad Bakbsb, Rahim Gllah, and Nnr. 
Ahmad were all present at <he ceremony 
of the nikak and before their eyes and 
within their hearing the nikah took place. 
Rs. 10,u00 as dower was fixed and a 
mehrnama was prepared. The lower Gonrt 
has believed this evidence and found that 
the plaintiff has succeeded in establishing 
the amount of dower claimed by her. We 
ourselves have carefully examined the 
plaintiff’s evidence on this point in the 
light of the oritidisun of Rai Moti Sagar, 
the learned Gounsel for the appellants, and 
have unhesitatingly arrived at the same 
conclusion. The evidence of rebuttal given 
on behalf of the defendants is utterly 
worthless. In fact Rai Moti Sagar frankly 
admitted it and did not like even to refer 
to it in his argument. In their forlorn 
hope of succeeding to gain their point they 
even brought into Court forged documents 
to which in tbis Court Rai Moti Sagar 
did not think proper to refer. We, there- 
fore, do not wish to take any notice of 
them. On this point, therefore, there can 
be no doubt the judgraerit of the Court 
below is unassailable. As regards the ques- 
tion of the alleged divorce and limitation, 
it may he mentioned at the outset that 
although the decision of the Court below 
was against the defendants on these two 
p'oints also, originally no plea was raised 
on tho-e two points ii» the memorandum 
of appeal an originally framed. Later on 
in amplification of grounds Nos. 1 and 5 
ftn additional ground was added by Mr. 


Gbulam Rasul, the Oounser who file^d the'^ 
appeal. No ground, however, was even then^ 
taken against the finding of ^ the low^r] 
Court on the question of divorce.' As we 
have already mentioped in the early p^ft’ 
of otir judgment, the 'plea of divorce 'was’ 
merely an afterthought. A plea quite 
contradictory * to this plea was raised in tbV 
proceedings relating to the enquiry into the 
question of the plaintiff’s pauperism. How-' 
ever he that as it may, let us see whether 
the defendants have succeeded in making 
good this plea, the burden of establishing 
which lay heavily upon them. ' 

As found by the learned Judge of the 
Court below, in the hope of throwing dust'^ 
into everyone’s eye, they brought into Court 
A forged register kept by a deed-writer in' 
which an entry as to the execution of a 
tilaknama is to be found, wherein An' 
extract of the contents of the document 'is 
given. It is to the effect that **Musammdt 
Mahiab Bibi is disobedient and she does 
not behave properly. According to Muham*' 
madan Law 1 of my own accord ' have 
pronounced the word ‘divoro«’ thrice and 
have made her unlawful for my person.'” 
The name of Mir Alam Khan is entered 
as the executant of the document. An extract 
from the register containing the entry is 
on the record and its translation is to be 
found printed at page 27 of the printed 
record. The register itself was before the 
Court below, which came to the conclusion 
that there were grounds to look upon the 
entries with suspicion. The pages contain-' 
ing the entries appeared to the Court to 
have been intentionally “dirtied by an unusual 
amount of fingering.” Taking this ciroum- 
etanoe into consideration along with a 
number of other circumstances, the Court 
treated the entry as spurious and wholly 
noreliable. We entirely agree in the reasons 
given by the Court below. We are not, 
however, in a position to express any 
opinion as to the register of the deed- 
writer, because the defendants have not 
thought fit to have it brought up before 
this Court. JEavirsg regard to the strong 
finding of t)ie Ooi-rt against the register, 
it was tho dufy of the defendants to have 
placed it :.'.f If- this Court if they wished 
to grjt r. i ^ i liiiding on the ooiiit ‘ 
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niake an attempt here. The oral evidenoe 
under this bead also is as worthless and 
unreliable as under the first bead and we 
{ally agree with the Court below that it 
cannot be believed. An attempt was made 
on behalf of the defendants in tbe Court 
below to rely upon certain oironmstantial 
evidenoe to show that the plaintiff mast 
neoessarily have been divoroed by ber 
husband. A Will is prodnoed in wbiob 
provision is made for the sons and no 
mention is made of tbe plaintiff, but as 
the learned Judge has remarked, tbe defend- 
ant No. 7 also is not mentioned, nor are 
any of the daughters. The properties are 
divided among the eois of Mahtab Bibi 
and Fatima Bibi and evidently tbe sons 
have been trusted to look after their mothers. 
There is, therefore, nothing in this oironm- 
stanoe wbiob may point towards divoroe. As 
we have already stated, no plea has been 
taken impugning this finding of tbe Coart 
below, but we have allowed Rai Moti 
8agar to address us on this point also. 
The oa&e for tbe defence was a bad one 
and it was not possible for the learned 
Counsel to say muoh in support of it. 

Tbe last plea urged by him is tbe one 
raised in paragraph 7 of bis plaint. It is 
to tbe effect that the value of the pro- 
perty at Peshawar is lees than one-sixth 
of tbe value of property at Lahore and 
hence the decree against both properties 
ID equal proportion is contrary to law and 
equity. This plea evidently impugns tbe 
oonoluding direction given in the decree of 
tbe Court below in tbe^e words: **£t is aUo 
directed that not more than half the sum 
shall be raised from the Peshawar property.” 
There is force in this plea. Tbe Coart 
below bad no materials before it to appor- 
tion the respective liabilities of the Peshawar 
and Lahore properties. This is a question 
which can be tried only when it actually 
arises. 

Updir rule 33, Order XLI, we have 
power to pass a proper decree which ought 
to have been passed by tbe Court below. 
We, therefore, direct that tbe words quoted 
above be expunged from tbe decree. In 
other respects it will stand. Tbe appeal, 
therefore, fails and is hereby dismissed with 
costs. 

Appeal dismissed; 

Decree modified. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 438 of 1917. 

August 28, 1918. 

Present '. — Justice Sir William Ayling, Kt., 
and Mr. Justice Krisbnan. 

SIVARAMALINGA DIKSHITAR— 
Plaintiff — Appkllint 
versus 

SABHARATNA DIKSHITAR and others 
— Defendants — Respondents. 

Bpeciiic Relief Act (1 of 1877^ «• 42, ^ovtso^ 
Declaratiout suit for — Consequential relief, prayer for, 
when necessary — Temple trustee, conditional suspension 
ef^Trustees holding properties in rotation’^ Suit to 
declare suspension invalid, for inju'ncfion and for 
emoluments— Plaintiff not entitled to possession at 
date of suit — Joint possession of temple properties 
absence of prayer for, effect of^Dismissal of suit— 
Procedure. 

A suit for a declaratory decree ought not to be 
dismissed on the ground that it is barred by 
the proviso to section 42 of the Specific Belief Act, 
unless it is quite clear that the plaintiff ought to 
seek further relief which he has failed to claim, fn. 
«24, col. 1.] ^ 

Aisa Siddika v. Bidhu Sekhar, 18 Ind. Cas. 68Sj 17 
0. L. J. 30, followed. 

Tbe further relief which the section speaks of is 
such relief as flows directly from the declaration 
sought for and such as tbe plaintiff would be able 
to claim iu an ordinary suit by virtue of the title 
sought to be declared, [p. 824, col. 1.] 

Abdulkadar v. Mahomed, 16 M. 16j 6 Ind. Deo. 
(n. 8.) 360, followed. 

The plaintiff, one of twenty trustees of a temple, 
was suspended conditionally from the trusteeship 
until he paid a certain fine and delivered a plot of 
land to the remaining trustees. Plaintiff sued for a 
declaration that the order of snspeusion was 
invalid, for an injunction restraining future inter- 
ference with his performance of the duties of the 
oflice and for damages for loss of emoluments 
caused by the defendant’s obstruction. According 
to the usage of the temple, the trustees held pos- 
session of its properties by rotation and plaintiff 
was not entitled to possession at the date of suit. 
The District Judge directed the plaint to be 
amended by adding a prayer for joint possession 
of the properties with the other trustees and ordered 
additional Court-fees to bo paid on their value. As 
plaintiff failed to comply with the order, the suit 
was dismissed; 

Held, tl) that the only consequential relief 
incidental to and flowing out of the declaration had 
boon asked for by the plaintiff, viz , injunction and 
damages, and that no further relief was necessarvi 
[p. 824. col. 2.] 

(2) that as the plaintiff- was not entitled to 
possession of the properties at the date of suit, and 
the sotting aside of the suspension order would in 
no way affect the possession of the temple and its 
properties, the plaintiff was not bound to ask for 
either joint or symbolical possession, [p. 82R, ool. 1.] 

Vengan Poosari v. Patchaynuthu, 14 M. L. J. 2£0 
Abdulkadar v. jfa^omed, 16 M. 16j 6 Ind. Deq, 
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(n< b«) 360 . Rathnasabapathi Pillai v, Ramasami 

Aiyar, 6 Ind. Gas. 630; 83 M. 452; 7 M. L. T. 311; 20 
M. L. X 801: (1910) M. W. N. 112, distinguished. 

Appu Pillay y. Perumal Pillay^ 16 Ind. Gas. 630j 23 
M. L. J, 118; 12 M. L. T. 168, explained. 

Rama Das y. Hanumdntha Row, 12 Ind. Gas. 419; 36 
M. 364; 21 M. L. J. 952; 10 M. L. T. 356; (1911) 2 
M. W. N. 387, considered. 

Seoond appeal against the deoree of the 
Distriot Court. South Aroot. in Appeal Sait 
No. 181 of 1915, preferred against the deoree 
of the Court of the Temporary Subordinate 
Judge, Guddalore, in Original Suit No. 53 
of 1914. 

FACTS appear from the judgment. 

Mr. T. 22. Venkatarama Sastri tor the Hon*ble 
Mr. T, 2(anjfacAar*6r(with him Mr. S, Muthiah 
Pillay), for the Appellant. — The suit is 
not barred under tbe proviso to section 42 
of tbe Speoi6a Relief Aot. Tbe plaintiff 
has asked for all farther reliefs that it 
is neoessary for him to ask. Tbe prayer 
for injunotion and damages are the only 
reliefs that flow direotly on the deolara- 
tion asked for. The properties of the 
temple are held in rotation by the trustees. 
Plaintiff was not entitled to possession 
at date of suit and, therefore, oould not 
sue for possession. He need not sue for 
joint possession. The oanoellation of the 
snspension order will not affeot the posses* 
sion of tbe temple properties. The deslara* 
tory deoree will entitle the plaintiff to 
ask for posiession of tbe temple when bis 
turn oomes. The plaintiff has valued tbe 
injuLotion substantially. 

A person cuing for a deolaration that 
be is the trustee of a temple need only ask 
for an injanotion against the defendant 
and need not ack for possession. Kunj 
Bthari v. Keshavlal lliralal 1.1). 

Messrs. E. Bashyam Aiijangar and N. Kunji- 
thapaiham Aiyar, for tbe Respondents. — It was 
inoumbent on plaintiff to ask for joint posses* 
sion of the temple properties, as by the 
aaspensiun order be was excluded from 
possession. It is a oonneqnential relief 
flowing direotly from the deolaration. 
Fen(7an Poosort v. PaichamutfiH (2), Raihnasa- 
hapathi Pillai v. Raniasin/ii Aitj ir (3), Rama 

(1) 28 B. 667; 6 Boni. L. !(. H'k 

(2) 14 M. L. J. 290. 

(8) 6 Ind. Cas. 630; 3;^ &r. 4.=>2; 7 >[, L. T. 31 1; 20 

W. li. J. 301j (1910) M. W. X. 1 12 . 


Das V. banumantha Bow (4) and AbduU 
kadar v. Mahomed (5), 

The faot that the Court is not able to 
plaoe tbe plaintiff immediately in posses* 
sion is immaterial in oonsidering the 
applioability of the proviso to seotion 42 of 
the Speoifio Relief Aot. The only question 
is whether tbe plaintiff is entitled to 
possession. Appu Pillay v. Perumal Pillay (6), 
JUDQ'MENT, — The lower Courts have 
dismissed the plaintiff’s suit without any 
trial, bolding that it was not maintainable 
under the SpeciGo Relief Aot without a 
prayer for the possession of the temple and 
its properties jointly with the defendants. 
Though a preliminary issue was framed on 
the point, no evideooe was given or taken 
and the question was disposed of solely on 
tbe pleadings; we have, therefore, to decide 
tbe question on the same materials. 


In his plaint tbe plaintiff states that be is 
one of the Diksbidars, who are holders of 
the oombined offices of Arohaka and Dharma- 
karla in' the plaint temple, and that as 
suoh he is entitled, aooording to the usage 
of the temple, to the right of performing puja 
for 5 days onoe in every 9 months and along 
with 19 others to the oastody of tbe idols, 
jewels and other valuables of the temple for 

6 months by rotation (apparently onoe in 6 or 

7 years). Restates that in 1909 on aooonnt 

of a dispote as to the ownership of a certain 
plot of land, the body of Diksbidars passed a 
resolution direoting him to deliver it up to 
the temple and iiflioted a fine of Rs. 300 
on him and suspended him from his cflSce 
till he obeyed their orders. He complains 
that, as a result of this resolution, be has 
been obstructed in the exeroise of the rights 
aod duties of bis cffloe and prevented from 
enjoying the emoluments and privileges 
attached to it. He claims that tbe resolution 
is illegal and inoperative and prays for a 
deolaration to that effect and also for au 
injunction restraining the defendants from 
interfering with hirn in the o.vorcise of hia 
office. He further damage.g for thy 

loss of emobiments by the wrotigful 

obstrnotiori r-f ^ i-'-fi-ndants ajul for (Lo 


loss of 
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only objeotion the defendants took to th^ 
frame of the plaint in their written statement 
was that plaintiff shonld have asked for the 
possession of his office as well. The plaint was 
thereupon amended to add a prayer for the 
joint possession of the office. The above is 
a brief summary of the material allegations 
and prayers in the plaint with reference to 
the point we have to consider. 

On this point the lower Courts have held 
that, as plaintiff was excluded by the defend- 
ants from the office of Dharmakarta, he ought 
to sue not only for a declaration that the 
defendants* act was wrongful but also for 
the possession of the temple and its proper- 
ties as consequential relief flowing from the 
declaration; and relying mainly on the observa- 
tions of Subramania Aiyar, J., in Venffan 
Foosari v. Patchamufhu (2) and on the 
rulings in Abdulkadar v. Mahomed (5) and 
Rathnasabapaihi Pillai v. Bamasami Aiyar (3) 
and distinguishing the case in iiama Das v. 
Jfanumantka Bow (4), they have held the 
suit to be not maintainable under section 42 
of the SpeciBo Relief Act without such a 
prayer. On the facts of this case we are un- 
able to support that view. 

We agree with Mookerjee, J., in thinking 
that a Court should not throw out a suit on 
the ground that it is barred by the proviso 
to section 42, unless it is quite clear that the 
plaintiff ought to seek further relief which 
he has failed to claim, see Aisa Siddika v. 
Bidhu Sekkar (7). The farther relief the 
section speaks of is such relief as flows 
directly from the declaration sought for and 
such as a plaintiff will be able to claim in 
an ordinary suit by virtue of the title sought 
to be declared. 

This is the view taken in Abdulkadar v. 
Mahomed (5) and we accept it. Such 
further relief will necessarily depend on 
the facts of each case. 

Is it clear then that, in the present case, 
on the declaration asked for being granted 
the plaintiff will become thereby entitled to 
the joint poseessioD of the temple and its 
properties and that he should be compelled 
to ask that relief and pay Court fees on 
their value which is said to be about Rs. 35 
lakhpt' We do not think so. Plaintiff’s right 
to the truRteeship is not denied and be is 
not seeking to esiablisb it in the present 

(7) 18 Iiid. Cas. C:^8j 17 C. L. J. .*^0 at p. 33. 


oase. He sues to declare the invalidity of 
a conditional order of suspension against 
him, under which he had been excluded 
from the performance of the duties of his 
office and from the enjoyment of its per* 
quisites till he paid a fine of Rs. 300 and 
delivered over a plot of land to the temple. 
The direct resnlt of the declaration will be 
that plaintiff will be entitled to recover the 
office and the emoluments that he has lost 
in consequence of the wrong order and to 
prevent interference with him in the future 
in the discharge of his duties. He has 
prayed for all these oonsequential reliefs. It 
is not at all clear that the setting aside of 
the order of snspension will in any * way 
affect the possession of the temple and its 
properties. There is no allegation in the 
plaint or in the written statement abont 
the lands belonging to the temple; they 
are said to be in the possession of persons 
who look after the lighting of the temple, 
in turn. The temple bnilding and the 
jewels and valuables were, on the date of 
suit, according to the usage of the temple 
in the custody of a body of 20 persons of 
whom plaintiff was not one. The declaration, 
therefore, will not give plaintiff any right 
to the present possession of the temple or 
its properties. As to plaintiff’s right to 
possession when his turn comes, the declara- 
tion by itself will be sufficient relief as 
(be persons in possession must be taken 
to be holdiugthe properties on behalf of all 
(be rightful trustees. Id considering this 
question the District Judge says that this 
view ignores plaintiff’s right to the sub- 
sidiary offerings when be is not doing his 
motai or turn of worship and does not 
take account of his right to vote on the 
question, whether the bids for the leases 
of the offerings should be accepted or not. 
These are clearly irrelevant considerations 
on the question of possession of the temple 
and its properties. The injunotioD and 
damages plaintiff asks for are the proper 
reliefs to secure such rights. We must, 
therefore, bold that, in the circumstances of 
this case, plaintiff is not bound to ask for 
joint possession ; indeed he is not entitled 
to it and the dismissal of his suit for not 
asking for such relief is erroneous. 

The cases chiefly relied on by the lower 
Court and by the learned Vakil for the 
respondents are all clearly distinguishable. 
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None of tKem dealt with a oase of snspen- 
Bion of a Dbarmakarta or with oiroamstanoes, 
snoh as we have here, of the possesaion of 
the temple and its properties being held 
not by all the trustees but by a few of 
them at a time in rotation, plaintiff not 
being entitled to it at the time of the 
suit. In the ease of Vengan Poosari y. Patcha^ 
vMAthu (2) it appears that the plaintiff 
was entitled to the joint possession of the 
temple but the defendant prevented him 
from having aooeas to it by keeping it under 
look and key. In Ahdulkadar v. Mahcmied 
(5) defendant was in possession of the 
properties which possession, if plaintiff’s 
oase was established, would be that of a 
trespasser. The oase most relied on by the 
respondents is the one in Hathnasahapathi 
Pillai V. Pamatami Aiyat (3), but that was 
a case of a trustee wbo had been dismissed 
from bis office and had actually been ousted 
from possession of the temple properties by 
the defendant^; that ruling also is thus 
distinguishable from the present oase. The 
oase which seems to ns to be nearest to 
the present case is the one in Rama Das 
y, Hanumantha Row (4), The District Judge 
distinguished it on the ground that the 
tenants in possession there were willing to 
recognise whomsoever was holding the 
office of Dharmakarta, whereas he says we 
have here the determined opposition of the 
whole body of Dikshadars. That opposition, 
however, was only to the order of suspen 
sion being cancelled as invalid and not 
to the giving of the custody of the pro* 
parties to the plaintiff in his ^proper turn, 
if the Court set it aside as illegal or 
the plaintiff complied with the condition. 
The distinction drawn is, therefore, not 
valid, as here also the persons in actual 
possession were holding on behalf of all 
the rightful trustees. In this oase as in 
that, a substantial value baa been put on 
the injunction. If, as the defendants con- 
tend, the prayer for the recovery of the 
office has not been properly valued it will 
be for the trial Court to ooneider it but 
it does not affect tho question before ns. 
That case, therefore, supports the view that 
the present suit is maintainable without a 
prayer for possession. 

The learned Vakil for the respondents 
also cited to us the oase of Appn Pillay 
V, Pemmal Pillay (b) and contended that 


it was an authority for holding that the fact 
that the Court was not in a position to place 
the plaintiff in possession of the property at 
the date of the hearing, on account of an 
arrangement as to management under which 
the defendant was to remain in possession, 
was not material in considering the appli. 
oability of the proviso to section 42. We 
do not think that any snoh general proposi- 
tion has been laid down by that case, ^s 
a matter of fact the question there was 
whether a declaration alone could be asked 
for in second appeal because the right to 
possession had ceased by then, whereas both 
in the suit 'and in the appeal possession 
had been asked for. It was held that it 
could not be, but there is no discussion 
of the reasons. The prayer in second appeal 
most ordinarily have reference to the 
prayer in the suit and the circumstances 
that existed then. It is probably for this 
reason the bare declaration was disallowed 
in second appeal. The case certainly cannot 
be treated as an authority for the respond- 
ents’ contention before os. If, cn the de- 
claration being given, a plaintiff is not 
entitled to possession he is not bound to ask 
for symbolical possession under section 42. 


The appellant’s Vakil relied on the 
ruling in Kunj Bikari v. Keskavlal Hiralal 
(1), in which it was held thftt a person 
suing to get himself declared the proper 
trustee of a religious institution need not 
ask for the possession of the trust proper- 
ties but it was sufficient for him to ask 
for an injunction against the defendant. 
This view has been dissented from in 
H ^ thnasahapathi Pillai v. Ramasami Aiy^ar 
(3), but we observe that the late Chief 
Justice has, in his judgment in Rama Das 
V. Ranumantha Row (4), accepted the view 
that the ownership of the trust property 
is in the idol as a juridical person and 
not in the trustee and it may, therefore, be 
a question whether, when the person in pos- 
session of the property bolds it on behalf 
of the idol and the plaintiff does not dis- 
pute his right to do so a prayei for joint 
possession Rhould be insisted anon. Hut in 
this oase wo need not express any opinion 
on that Qiicalion. 


Tho lo'.Tor Oourc’.i dcs^ree 
a.^ido and fro ruii remskoded 

C'-'iirt di-'r-'v JHl ii<iO'j*d‘ng to 


mast be set 
£0 the lir.st 
law. Defend- 
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ants will pay plain tifE’s oosts here and in 
the lower Appellate Court; oosts in the first 
Court to abide and follow the resalt. 
u. c. P. 

Appeal allowe i; 

Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2572 

OF 1917. 

April 28. 1919. 

Presenf:— Mr. Justioe N. R. Chatterjca and 

Mr. Jnatioe Doval. 

Maharajah BIRkNDRA KISHORE 
MANIKTA BAHADUR— Plustikf— 

Appellant 

tersus 

PADMA LOCHAN BANIKYA and otssks — 

DEFENDANiS — R bSPONDENIS. 

Civil Procedure Code (Act V of 1903^, 0 //, r. 3 (1) 
—Causes of action^joitider of -Different causes of action 
against same dejendu7its, whether may be joined in one 
suit—Cotitributio7i, suit for. 

There is nothing in law to prevent two causes 
of action against the same defendants being joined 
in one suit. [p. 827, col. 1.] 

The superior landlord of the plaintiff and the 
defendants, who were co-sharers in certain tenures, 
brought two suits for rent and obtained two 
decrees jointly against tliem. The decrees were 
executed and the tenures were put up to sale. 
Thereupon the plaintiff paid the entire decretal 
amount and sued the defendants for contribution, 
claiming against each of them a speciffc sum accord* 
ing to his share: 

held, that, although the two decrees were 
for two different sums and the plaintiff satisfied 
them separately on two different occasions, the 
causes of action, which wore different, could be 
joined in one suit for contribution, [p. 826, col. 2.] 

Appeal against the deoiee of the District 
Jndge, Noakhali, dated the 7th September 
1917, affirming that of the Maostf. 2Dd Coart 
at Feni, dated the 22od December 1916, 

FACTS appear from the judgment. 

Baba Qobinda Ohandra Dey Roy (with him 
Baba Gopal Ohandra Ohakraburty), for the 
Appellant.— The plaintiff ia the appellant 
here. The appeal arises oat of a suit for 
oontribotion against defendants, for their 
share of rent paid by the pUinti^ in 
ezeontioD of two rent decrees obtaiued joiot* 
]y against the plaintiff and the defendants 


by the superior landlord. The first Court* 
dismissed the suit on the ground of mis- 
joinder of oBuses of astion. The lower 
Appellate "Court oonfirmed the judgment of 
the Munsif on appeal. The defence was . 
that they were not liable as they bad paid up 
their share. The defendants, however, oonld 
not prove their plea of payment. My sub-. 
mission is that the suit ia not had for mis*, 
joinder of oauses of action. The money, 
was not paid on different occasions as the 
Courts have held, hot was paid in a lamp 
on 24tb June lb]2. Farther, the Courts below 
have overlooked the provisions of Order II, 
rule 3 of the Civil Frooednre Code. 

Baba Bhogirath Ohandra Das, for the Re- 
spondents. — The suit has not been dismissed 
on the ground of misjoinder. The plaiut 
ought to have specifically set out the 
separate amount due from each of the par- 
ties. The shares given by the plaintiff 
have not been proved. 

Babu Qobinda Chatidra Dey Roy replied in 
brief. 

JUDGMENT. — This appeal arises out of 
a suit for contribution. 

Tha plaintiff and (he defendants are co- 
sharers in certain tenures, The Fuperior land- 
lord brought two Fuits for rert and obtained 
decrees jointly egairst tie plaintiff and the 
defendants. The decrees were executed aud. 
the lei ujcs weieput tpto tale. Thereupon the 
plaintiff paid the tntire deoxetal ameuntand 
seed ll e defer dar ts for ccrtiiluticn claimirg 
against each a specific sum of mcney according 
to bis share. The suit has been thrown 
out ly li e Courts below, mainly rn the 
ground (bat as there were two decrees 
for (wo different amounts and as the 
plaintiff sathfied these separately on two 
different oocaaions, there were different 
causes which could not be joined in the 
same suit. 

Order JI, ruIe^S (1), Civil Procedure Code, 
lays down that save as otherwise provided, 
a plaintiff may unite in the same suit 
several causes of action against the same 
defendfint, or the same defendants jointly; ard 
any plaintiffs having causes of action io which 
they are jointly interested against the same 
defendants or the same defendaiita jointly may 
unite Fuch causes of action in the same 
^nit and Order JI, mie 6, provides that 
where it appears (o the Court that any 
causes of action joired in one cult canno^ 
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be oonyenieDtly tried or disposed of to- 
gether, the Coart may order separate trials 
or make snob other order as ,fmay be ex- 
pedient.’* There ’ is, therefore, nothing in 
the law to prevent two oanses of action 
being joined in one sait. 

It is pointed oat on behalf of the 
respondents that the plaintiff has failed 
to prove the shares of the defendants in 
the tenare, and that was one of the 
groands upon whioh the deorees of the 
Courts below proceeded. It appears that 
the plaintiff set out the amount be olaimed 
against eaoh of his oo-sliarers in the two 
tenures, bnt the share of eaoh defendant 
was not mentioned in the plaint. Bat 
most of the defendants do- not appear to 
have taken exception on the ground of 
shares, their defenoes on the msrits being 
that they had paid ap their shares of 
the rent to the snperior landlord and 
that, therefore, they were not liable; and 
althongh some of the defendants made a 
vague assertion that their share of the 
jama stated in the plaint was not correct, 
they did not state what their 8hi»*-e wa^. 
The real defence, as already stated, was 
that the defendants* share of the rent 
had been paid by them. The Ooerts 
below appear to have dismissed tl e sait 
really on the ground of naisjoinder of 
oaases^^ of aotion. Tie learned Muosif 
^aid: Ab the suit fails on a preliminary 
point and as the plaintiff is not very 
much to blame for this, I direct that the 
parties should tear iheir own costs,” 
The learned District Judge also agreed with 
the leaned Muneif, 

In these oironmttanoes, we think that 

the deorees of the Courts below sbonld be 

wt aside and the cape sent back to the 

Court of 6rst instance in order Ibat it 

may be tried according to law. The Crorfc 

wll allow the plaintiff to amend the pUint 

iby specifying the shares of the deft ndhij-s) 

on such terms as to costs as it mny think 
proper. 

Costs to abide the result. 


MADRAS HIGH COURT. 

Litters Patent Appeal No. 70 ov 1918. 

January 20, 1919. 

Present Sir John Wallis, Kt , Chief 

Justice, and Mr. Justice Seshagiri Aiyar 

CHINNA VENKATASAMI NAIOKEN— 

Petitioner — Appellant 
versus 

VENKATASAMI NAIOKEN and another^ 

Respondents. 

Civil Procedure Code (Act V of IfiOftJ, Sch II—. 
Arbitration— Reference to arbitrators, including preside 
xng Judge, legality of— Applicability of 8ch II— 
Award by majority— Decree following on award 
whether binding. * 

A reference of the subject-matter of a pendine 
suit to arbitrators, one of whom is tho presiding 
Judge, is not governed by Schedule II, Civil Procedure 
Code, and a decree following on an award passed br 
the majority is valid and binding on the parties Tn 
828, cols. 1 & 2.] ^ • LP* 

Per Seshaghi Aiyar, J.—H is undesirable that a 
Judge, before, whom a case is pending, should associate 
himself with other persons as arbitrators in t}i« 
case. [p. b28, col. 1.] 

Where parties have chosen to entrust their case 
to a.7adge and two others, they must be deemed to 
have agreed to accept the decision of that body as 
final and as not being open to the attacks to which 
otherwise a judgment is liable, [p. 828, col. 2.] 

I or TPaiii.s, C. J. — A. reference of a pending suit to 
tho presKling Judge must be held to b« altogether 
extra cursum curi.e and not the less so when two 
others are joined with him, and the decree parsed 
in accordance with their decision must bo regarded 
as a consent decree and us not subject to the 
provisions of the Second Schedule to tli« Tiv.-r 
Procedure Code, [p, 829, col. 2.j 

Appeal, under clause 15 of the Letters 
Patent, against the decision of the High Court 
(Justioe Sir William Ayliog) in Civil Revi- 
sion Petition No. 474 of li/17, preferred 
against the decree of the Court of the 
Subordinate Judge, Coimbatore, in Original 
SuitNo. 50of 1916. ^ 

FACTS appear from the jadgment. 

Mr. T. R. Ramachandra Aiyar (with him 
Mr. 7 y, S. Veeraraghava Aiyar), for the Appel- 
lant. — The reference was made under Schedule 
n, Civil Procechiro Cede, and is, therefore 
governeti by it. Tlie Judge should not be one 
of the arbitraioi^. T 1 ;l’ whole prcf36eding8 
lire void. 


Appeal allowed; 
Case rejuanded. 
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©nts.— The Second Sohedale, Civil Procedure 
Code, does not apply to this reference. The 
language of the reference is immaterial. 
What the parties had in view was to 
adjust their disputes 6nally by the decision 
of the three persons to whom the reference 
was made. Such a reference is not within 
the purview of Schedule II. Where the 
reference is to the presiding officer, the 
proceedings must be taken to be 
cu 78 um curiie. Where the presiding Judge 
is one of the referees, the rules applicable 
to awards by private persons do not 
strictly apply. The parties must be deemed 
to have agreed to accept the decision of 
the referees unreservedly. It is final and 
the matter cannot bere^opened. 

JUDGMENT. 

SasHiOiRi Aiyar, J.— The suit was for 
money due upon a mortgage bond. After, 
the examination of some witnesses the 
parties agreed to refer the questions of 
facta and of law arising in the case to the 
decision of three persons, namely, the 
Subordinate Judge and two friends of the 
parties. An award was made by the ma- 
jority. Thereupon an application was 
presented by the defendant to set aside the 
award on various grounds. The Subordinate 
Judge overruled the objections and passed 
a decree. On this a civil revision petition was 
filed in the High Court, mainly on the 
ground that the reference to the Subordinate 
Judge as one of the arbitrators was illegal 
and that the whole award was vitiated 
thereby. Mr. Justice Ayling rejected this 
contention and dismissed the petition. This 
Letters Patent Appeal is against the learned 
Judge’s judgment. 

In my opinion, the conclusion of the learned 
Judge is right. I may at the outset say 
that it is undesirable that a Judge before 
whom a case is pending should associate 
himself with other persons as arbitrators in 
the cause. The Subordinate Judge thought 
that the Second Schedule to the Civil 
Procedure Code applied to the reference. 
If he was right in this view, when the 
award is suhmi ted to the Court, it would 
be open to the parties to impeach the 
character and oonduot of the Subordi. 
Date Judge as an arbitrator. It is not 
desirable that a Judge should lay himfielf 
open to such a possible impeachment. But 
J do not think that the Second Schedule has 


any api^ioation to the case. Mr. Ramaobatidi^a' 
Aiyar for the petitioner referred to the orders 
of the reference, and oontended that, ^ as ‘ 
the reference was in terms made under tbet 
Second Schedule, the entire prooeedi^s* 
were void. The form of - the reference is 
not ooDolusive of the matter. It is the inten- 
tion of the parties that has to be looked- 
to. There can be no doubt that the parties- 
desired that the controversy between them 
should be put an end to by the decision of the 
three gentlemen to whom they referred* 
the matter. In my opinion, the whole frame- 
of the Second Schedule shows that references: 
like the present one are not within its pur- 
view. Applications may be made for extension 
of time, for remitting the award, for correcting 
the award, and for impeaching the partiality 
of the arbitrators. If a Judge is one of the' 

arbitrators,be cannot inanotber capacity extend 

the time, correct his own judgment, and 
scrutinise his own character. Section 17 of the 
Civil Courts Act, though not in terms appli-' 
cable to the present case, indicates that what 
has been done by a Judge in one character or 
capacity should not be revised by the same 
officer in another capacity. It may be, as 
pointed oat by Lord Halsbury in Burges v. 
Morion (1), where a reference is made to a 
presiding officer the proceedings may be 
taken to be extra cursum cuftse. But it 
does not follow that the rules which govern 
awards by private persons would be strictly 
applicable to decisions in which the Judge 
of the Court takes part as a referee. The 
Lord Chancellor said : **My Lords, it has 
been held in this House that where with 
the acquietoence of kolh parties a Judge 
departs from the ordinary course of procedure 
and. ..decides upon a question of fact, it 
is incompetent for the parties afterwards to 
assume that they I ave an alternative mode 
of proceeding and to treat the matter 
as if it had been heard in due coursf.' 
With slight modifications the same langn^e 
may be applied to what has been done in 
the present case. Where parties have chosen, 
to entrust their case to a Judge and two 
others, they must be deemed to have agreed 
to accept the decision of that body as 
final and ' as not being open to the 
attacks to which otherwise a judgment is 
liable. An argument was addressed to os 

(1) (1896; A. o. 136; 66 L. J. Q. B. 321; 73 L. T. 
713. 
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based npon seotioD 89 of the Otvil Prooe* 
dnre Code. Clanse 1 lays down that 
all referenoes to arbitration, whether by 
an order in a suit or otherwise, and all 
prooeedin^s thereunder, shall be governed 
by the provisions oontained in the Second 
Sohedole. The proviso exempts reference 
under the Indian Arbitration Aot and 
proceedings under *‘aDy other law for the 
the time being in force/* No doubt if there 
is no law which would give validity to 
the decision of the Judge and of his two 
colleagues, the proceedings must he taken 
to have been under the Second Schedule to 
the Code of Civil Procedure. In this case 1 
am of opinion that by virtue of Order X^IIl 
of the Civil Procedure Code the present 
reference can be regarded as being outside 
the Second Schedule. The parties have 
chosen a particular tribunal oonsisting of a 
Judge and of two other persons to deal 
with their contentions. They must be deemed 
to have agreed to accept their conclusions un- 
Bdservedly. In other words it must be regard* 
ed that they agreed to adjust the suit by the 
result of the decision of the three persons. 
This adjustment must be 
been reported to the Court 
the suit was pending and 
virtue of its inherent powers to finally 
dispose of any matter which is pending 
before, it most be deemed to have passed a 
decree in terms of the decision reported to 
it by the three persons. This was practically 
the view taken in Nanjappa v. Nanja Bao 
(2) and Pragdas v. Qirdhardas (3). Giving 
such a finality to decisions is not unknown 
to the Oivil Procedure Code. For example, 
Order XXXVX provides for oases in 

which a party may state a special case 
before a Judge who hears the suit. 

In such cases it has been held that 
there will be no appeal. Vide Nidamartki 
Mukkanti v. Tkammana Rimayyi (4), If 
the coDolusioni come to by a Judge before 
whom a special case is stated can be regarded 
As final, there is nothing incongruous iu 

giving the same finality to the oDnolusion 
come ts by a Judge who is assisted by two 

In my opinion, therefore, 

although the procedure adopted by the 

•Kr ^ 7*1 23 M. L. J. 2dOi M. \V. 

N. 1091 ; 12 M.L.T. 133 , 

, 76 ; 3 Bom. L. U. 131 . 

< ( 4 ) 26 M. 76 . 


taken to have 
before which 
the Court, by 


Subordinate Judge in dealing with the 
matter as if it was a reference under the 
Second Sohedole and as if the provisiona 
of the Code applied was wrong, inaEmuch 
as a deoree was passed in terms of the 
award the defendant as a party to the 
reference is not entitled to contest its finality 
and to request that the case should he 
heard again'. On this ground I am of opinion 
that the deoree of the Subordinate Judge 
was rightly passed, and that the petition 
to this Court was rightly dismissed. The 
Letters Patent Appeal must be dismissed 
with coats. 

Wallis, C. J. — I agree with the oonolusion. 
i think that a reference of a suit to the 
presiding Judge must beheld to be altogether 
extra cursum curtie and not the less so when 
two others are joined with him, and that 
the deoree passed in accordance with their 
decision must be regarded as a consent decree, 
and as not subject to the provisions of the 
Second Schedule. 

M. c. p. 

Appeal dismissed^ 


aij1jA±ia«AD high court. 

First Appeal prom Order No. 175 op 

1918. 

May 6, 1919. 

Present: — Mr. Justice Walsh and Mr. 

Justice Stuart. 

ARBINDAKEB R AI— Dsfendawt 

— Appellant 
versus 

JAGESHAR RAI AND OTHERS — PLAINTIFF 

— Respondents. 

Limitation Act (IXoJ lQOS), s. \'d-~Aclcnoivledgmcnt 
what is-^Salc to mortgagee— Mortgage acknowledged 

in :iale^ileed — Recital, whether acknowledgment Trial 

of t^nit—Proccdure—L'eidcHce ted on all wtucs^Judg. 

ment oh 2}reliminarg paint, expedieneg of. 

The word “acl-iiowlodgtactit’’ iu section 10 of the 




Liniitatiou Act iiieau.'s a -awial ackaowlodgiuent 
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Ontho 24th June 1910 ho sold the hypothecated 
property to B in lieu of his mortgage of Slat July 
1897 and in the sale-deed acknowledged this mort- 
gage, Prior to the execution of the sale-deed, O’, iu 
1908 and D. in 1909 had obtained decrees on their 
mortgages and brought the property to sale , which 
was purchased by themselves. They received 
possession on the 6th February and 9th June 1914 
respectively, thereby dispossessing who there- 
upon brought the present suit on his mortgage of 
31st July 1897 to recover his mortgage.money by sale 
of the property. It was objected that the suit was 
barred by limitation but the plaintiff relied on the 
acknowledgment contained in his sale-deed: 

Held, that the acknowledgment relied on for 
extending the period of limitation came within the 
language of section 19 of the Limitation Act and 
the suit was not barred by limitation [p. 830, col, 2.3 
The practice of trying a case till it is ready for 
judgment and then disposing of it on a preliminary 
point, condemned as tending to cause needless delay 
and unnecessary expense, [p. 831, col. 1.] 

Appeal from an order of the Officiating 
Additional Jndge, Gorakhpur, dated the 15th 
November 1918. 

FACTS.— Kariya Singh, defendant No. 1, 
executed a simple mortgage in favour of 
plaintiffs' ancestor on I5bb February 1892. 
He subsequently executed a simple mort- 
gage in favour of father of defendant 
No. 2 CD 14th July 1892, and on 7th June 
1894 be executed a third mortgage in 
favour of father of defendants Nos. 3 and 4. 
On 31st July 1897 be executed a fourth 
mortgage in favour of the plaintiffs in 
lien of the former mortgage of 15th February 
1892 and also Rs. 100 were paid to him 
in cash by the plaintiffs. 

On 24th June 1910 he executed a sale- 
deed of the hypothecated property in 
favour of the plaintiffs- appellants in lien 
of the mortgage of Slst July 1897 thereby 
acknowledging the mortgage and put them 
in possession thereof. In 1908 father of 
defendant No. 3 obtained a decree for sale of 
the property on the basis of his mortgage, 
impleading the present plaintiffs as parties 
to the suit but alleging also that their 
prior mortgage had become time- barred. 

Tn 1909 defendant No. 2 brought a suit and 
obtained a decree on his mortgage of 1892. 
The plaintiffs were made parties to the 
suit as puisne incumbrancers. He obtained 
a decree for sale of the property ^ sabjeot 
to the first mortgage of the plaintiffs. 

In each case the property was sold and 
purchased by the decree* holders themselves, 
who obtained possession on 6tb February 


and 9th June 1914 respectively thereby 
dispossessing the plaintiffs. ' 

Plaintiffs instituted the present suit for 
recovery of money by sale of the hypothecated 
property on the basis of the mortgage of 
Slst July 1897 and the question was whether 
the acknowledgment contained in the aalAv 
deed of 24th June 1910, which related to the 
part of the property hypothecated in favour 
of the parties, saved limitation for a suit 
based on the fourth mortgage of 31st Jaly 
1897 against the mortgagor as well as 
against 2Dd and 3rd mortgagees. 

Mr, F. L. Banerji, for the Appellant. 

Mr. hwar Sararit for the Respondents. 

JUDGMENT. 

Walsh, J. — We think this appeal must be 
dismissed. We do not ' think that it is 
necessary to discuss all the authorities 
which bave^been mentioned in the judg- 
ment ofthe Court below and in the argu* 
ment before os. We do not mean by this 
that the argument has exceeded in the 
least the limits cf what was reasonable 
having regard to the difficulty of the point 
raised, but we think the difficulty of the 
poict raised has been largely accentuated 
by a tendency on the part of some 
Judges to travel a little beyond the actual 
province within which they are called up- 
on to determine the question. The real 
question we have to determine in this suit 
is whether the acknowledgment relied u^n 
by the plaintiff as extending the period 
of limitation was given within the meaning 
of section 19 of the Limitation Act, that 
is to say, was it given by some person through 
whom the defendant derives title or liability ? 
We have come to the oonolnsion that it is 
impossible to say that it is net, and that 
it is impossible to take it out of the plain 
language of the section. It is really im- 
material to consider the various equitable 
considerations which bear upon the inter- 
pretation. We really have no alternative 
but to reiterate the language of the section. 
The Calcutta High Court, although it ia 
perfectly true that their decision under 
section 20 was sufficient to justify the 
allowing of the appeal, nevertheless took 
the same view that we now take of the 
language of section 19. 

Mr. Peary Lai has pressed upon us a 
distinction between that case and the 
present in this respect, that in that oasq 
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the acknowledgment was antecedent to the 
transaotion by wbioh the defendant derived 
title from the mortgagor. We think this 
makes no differenoe in the interpretation 
of the Statute. The real question is, not 
when was the acknowledgment given nor 
when did the transaotion of transfer take 
place, but was the acknowledgment really 
a genuine acknowledgment as and when it 
was givenp A suppositious case is put 
forward: A mortgagor, after getting rid of 
^1 bis interest, has given a friendly or 
collusive acknowledgment to the mortgagee 
so as to extend the mortgagee’s remedies 
against the third party when the mort* 
gagor bad no further interest in the subject- 
matter. In my judgment the answer is 
this, that the word 'aoknowladgmenl* in the 
section must mean a lawful acknowledgment 
given by a personable to bind biouelf by 
the acknowledgment as and when it is 
given. In these oiroumsianoei the case 
most go back for trial upon the merits. 
Tae appeal is dismissed with costs, includ- 
ing in this Court fees on the higher 
siale. 

1 should like to add that it is, in my opinion, 
very unfortunate. I have said over and over 
again iu order to draw the attention of the 
trial Courts to it — that afier all the evidence 
is taken on the issues and the case argued 
and ready foe judgment, the learned Judge 
when he sits down to write the judgment 
should decide the case upon a preliminary 
point. If be turns out wrong, it involves 
three years’ delay and a great deal of 
unnecessary expenditure. It may be that the 
determination of the other issues renders 
the decision of this point totally snpertlaous. 
It is better and far cheaper in the interests 
of the parties themselves that when an 
appeal is brought against the decision of 
a preliminary point, the Appellate Court 
should have all the hndings before it and 
be in a position to give a tinal decision on 
tbe case. 

Stuart, J.^I concur in the order pro- 
posed. 

Appeal dismisstid. 


LAHORE HIGH OOCBT. 

Sbgosd Civic Appeal N'o. ^621 of 191^. 

May 23. 1919. 

FregerU: — Mr. Justice Shadi Lai and Mr. 

Justice Dundas. 

The municipal COMMITTEE op 
LUDHIaNA — Dependant — 

Appellant, 

versus 

AHAD SHAH — Plaintiff— 
Respondent. 

Punjab Municipal Act (III of 1911^, a. 172, scope 
of — Notice l»y Municipal Committee requiring demolU 
tion of bridge constructed with permission^ validity of 
— Injunction. 

Section 172 of the Punjab Municipal Act does not 
contemplate that a permission once given by the 
Municipal Committee should be withdrawn after 
a term of years, [p. 832, col. 2.] 

Plaintiff obtained permission from the Munici* 
pality of Lndhiana to build a bridge across a drain in 
front of his house, on executing an agreement to 
the effect that he would, at the edd of ten years 
either apply for fresh permission to maintain the 
bridge or permit its demolition. The ten years having 
elapsed and the plaintiff not having applied for fresh 
permission, the Municipality issued a notice under 
section i72 of the Punjab Municipal Act calling upon 
tbe plaintiff to demolish his bridge or obtain fresh 
permission to maintain it. Thereupon the plaintiff 
instituted a suit for the issue of a perpetual injunc- 
tion against the Municipality restraining it front 
demolishing tho bridge: 

Heldt ll> that the notice issued by tho Municipali- 
ty was ultra vires', [p. 832, col. 2.J 

(2) that the circumstances did not fall within the 
purview of section 172 of the Punjab Municipal 
Act, and as the Municipality was exceeding its 
statutory powers, it could bo restrained by an 
injunction, [p. 632, col. 2.] 

Second appeal from the decree of the 
District Judge, Ludhiana, dated the 2Sth 
May 1915, affirming that of the 
Subordinate Judge, lat Class, Ludhiana, 
dated the llth March 1915, decreeing the 
claim. 

The Hon’ble Mr, Jb'azUi-Uusaint for the 

Appellant. 

Mr. Ohulam Uasult for the Respondent. 

JUDGMENT. — Tho present case ia a 
dispute between the Municipality of Ludhiana 
and the plaintid* ilhvyaja Ahad Shah, 
In tbe year 1903 Khwaja Ahad Shah 
applied for h\M3d a bridge 

across the dn^’ i il: riv..:?, cf hie hooaa and 
obtained Ih j r;er. iiia oxecutin*-^ 

an agreemeii* vh« Mnnicip:-x!i:-y 

of Ladhiaii.'v •' : ofTfoi ihi\L ho ivould 

at the ei'. ‘ . yoiwy, either apply for 

a irash to maintaiu ilio brid^je 
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or permit He demolition. The ten years 
having elapsed and Khwaja Ahad Shah not 
having applied for any farther permission, 
the Munioipality issued a notioe under section 
172 of the Punjab Municipal Act requiring 
Khwaja Ahad Shah either to demolish 
his bridge or to make a fresh application 
for permission to maintain it. Thereupon 
Khwaja Ahad Shah instituted a suit against 
the Committee arguing the neoesaity 
of the bridge. denying bis liability 
to execute any further agreement 
or to apply for any fresh permission, alleg- 
iug that the oondition attached to the grant 
of permission in 1903 was void and pray- 
ing for an injunotion restraining the Mumoi- 
pal Committee from demolishing the bridge 
or resorting to any other summary remedy 

available under the Act. . x- • 

The vital question for determination is 

whether the Municipal Committee was en- 

titled to resort to the summary remedy 

prescribed by section 172 of the ^nniab 

Municipal Act and could ask the plaintiff 

to remove the bridge after the expiry of 

ten years. The Courts below have answered 
this question in the negative, and for the 
reasons to be recorded hereafter we have 
no hesitation in concurring in that conolu* 
sion The lower Courts have also expressed 

the opinion that the ‘ '“‘S’ 

between the parties in 1903 is void and 
eannot be enforced. We consider that the 
action of the Municipal Committee, which 
prompted the suit, was the notice issued 
by it under section 172, and that the 
diecuesion by the lower Coorts as to the 
validity of the agreement has gone beyond 
what was necessary in order to grant the 
plaintiff an effective relief m the oiroum- 
stances of the case. What has happened so 
far is that the Committee has issued a 
notice under seotiou 172 requiring the 
plaintiff to demolish his bridge or to pro^ 
cure sauctioD for its maintenanoe. The 
first question that arises is whether the 


questioD we ooDsider that there can b6 
no doubt that the notice issued by the 
Municipal Committee under section 172 o! 
the Act is «l/ra tires. The ciroumstanoes 
disclosed are clearly not such as fall within 
the purview of the section. The material 
portioQ of the section runs as follows:— 

"Whoever, without the written permis- 
sion of the Committee, builds any im- 
moveable encroachment over any drain or 
water-course, shall be punishable with 
fine. The Committee may, by notioe, require 
the owner or ooonpier of any building 
to remove such immoveable enoroaohment, 
and no compensation shall he payable in 

respect of such removal." 

But the plaintiff’s bridge was built, with 
the written permission of the Committee 
and the Act does not apparently contemplate 
that such permission should be withdrawn 
after a term of years. At all events, the 
Committee does not appear to be competent 
to issue a summary notioe to the plaintiff 
under section 172, as the plaintiff has not 
committed any act contemplated by that 
section. It follows that as the Committco 
was exceeding its statutory powers, it can 
be restrained by an injunction and the 
plaintiff’s claim to this extent must be 
allowed. But we do not consider that we 
are bound to go further than this. The 
question whether the Municipality baa got 
any rights under the agreement executed 
by the plaintiff and can enforce its contract 
irrespective of the provisions of the Muni- 
cipal Act can only be decided in a suit 
properly framed for that purpose and we 
must refrain from expressing any opinion 
at this stage. The cause of action aooruing 
to the plaintiff was the notice under section 
172, and the action of the Municipality 
in this connection has been restrained. 
Should the Committee think fit to endeavour 
to enforce the plaintiff’s agreement by 
a regular suit, the further question will 
necessarily come up for decision. 

We accordingly modify the decree of the 

_ . . A « • > 


tn igene this notiae. The second lower Appellate Court and grant the plaint 
.. =,Vilnh the nlaintiff has iff a nsrmaneot ininnotion restraining thi 


rd furlher question «hioh the plaintiff has 
raised is whether the agreement executed 

by the plaintiff iu 1903 oan be entire y 
avoided by him, either as being expressly 
barred by the provisions of the Mumoipal 
lot or as being void or voidable under 
be Contraot Act, Now, as to the Brst 


iff a permanent injunction restraining the 
defendant from demolishing the bridge by 
invoking the powers conferred by the 
Municipal Act, As the appellant has failed 
on the main question, it must pay the 
costs incurred by the respondent. 

Decree modified^ 
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PATNA HIGH COURT. 

Crjmihal Rivibiom No. 117 op 1919. 

May 9, 1919. 

PtesenU — Mr. Jastioe Atkinson and Mr. 

Jnstioo Jwala Prasad. 

PHBKU JHA — CoMPLA WANT— Petitioner 

versus 

EMPEROR — Opposite P*rit. 

Critninal Procedure Code (Act V o/ 1898^, ss. 408, 
41S, 439 — Joint trial — Appealable and non-appealable 
sentences — Non»appealahle sentences, whether can he 
appealed against — Revision — High Court, power of 
interference of. 

Per Atkinson, J. — Where two or more persons are 
jointly tried together for the same offence and one 
is convicted and awarded an appealable sentence, 
and the others are convicted and awarded non» 
appealable sentences, and the convict entitled by 
virtue of his sentence to appeal does appeal, the 
law does not warrant under such appeal the right 
to re*op 0 n the trial as an appeal in favour of those 
who have been convicted and awarded non- 
appealable sentences ; in other words, those latter 
have no right of appeal and, so far as they are 
concerned, the correct procedure is to refer the 
matter to the High Court for its consideration in 
the exercise of its revisional jurisdiction. [p. 685, 
cols. 1 & 2.] 

Per Jwala Prasad, J. — In such cases the accused 
who are awarded non>appealable sentences have 
the right of appeal along with the accused who 
have received an appealable sentence, [p. 838, col. 
1 .] 

By the Court. — The High Court has ample power 
under section 439 of the Criminal Procedu e Code 
to deal with a case reported to it for orders, or 
which otherwise comes to its knowledge, [p. 839, col. 

Rale oalliDg apoD the Additional Sessions 
Jadge, Mazaff jrpar, to show oause why his 
order, dated the 21st March 1919, be not. set 
aside. 

FACTS of the case are as follows : — 

Fifteen persons were convicted by the 
Sab Divisional Officer of Sitamarhi on 
7th Febraaryl9l9 under sections 149 and 379, 
Indian Penal Code. It was alleged that they 
bad looted the crops of the complainant. One 
of the accused was found by the trying 
Court to be the ringleader in the offence 
and was sentenced to sir months* rigorous 
mprisonment and a 6ne of Rs. 50; four 
of the accused were sentenced to pay 
a 6ne of Rs. 15 each and the remaining 
accused were sentenced to pay a fine of 
Rs. 30 each. The ringleader accused appealed 
to the Sessions Judge, and the remainder 
mov 3 d the Sessions Judge to refer their 
case under section 43S to the High Coart for 
setting aside their convictions and sentences. 

53 


The Sessions Judge allowed the appeal on 
the ground that the complainant had not 
proved that he had grown the crop looted* 
and, relying upon the ruling of Lai Singh 
V. Emperor (1), treated the applications of the 
other fourteen accused as an appeal and 
acquitted them also. The complainant 
moved the High Court and obtained a Rule 
on the ground that the order of the 
Sessions Judge in respect of the non* 
appealing accused was without jurisdiction. 

Mr. Abdul Majid, for the Petitioner, 
argued that under section 413 the Sessions 
Judge was incompetent to bear the appeals 
on behalf of the fourteen accused, because the 
marginal note to section 413 is beaded 
**DO appeal in petty oases.** The object 
of the Legislature is that the judgment 
in petty oases shall be final. In order to 
decide whether a particular accused has 
a right of appeal, we are not entitled to 
consider what sentence the oo-acoused, if 
any, has received. The right of appeal claimed 
by the accused is determined by the sentence 
which he has received. This is the natural 
ooDStruotion of the section in order to 
carry out the true intention of the Legis* 
lature. Section 413 distinctly limits the 
provisions of section 408; if there had 
been no section 413, section 408 would 
give the right of appeal in every case. The 
ruling relied upon by the Sessions Judge 
in Lai Singh v. Emperor (1) has been 
overruled in Husain Khan v. Emperor (2), 
and the learned Judge, Piggott, J., himself 
resiles from the position which be took 
up in L\l Singh v. Emperor (1). See 
Bhola V. Emperor (3). 

The fact that there is a proposed amend- 
ment in the Criminal Procedure Code of 
section 413 supporting the interpretation 
put upon the section in Lai Singh v. 
Emperor (1) also shows what the true in* 
tentioD of the Legislature is. 

The learned Counsel then argued upon 
the facta, which is not material to this 
report. 

(1) 3G liid. Cas. 38 A. 395; 14 A. L. J. 018; 17 
Cl. h. .T. .=113. 

(2) 39 hul. Ciis. «y0; 3‘J A. 293; 15 A. L. J. 136; 18 
Cr. L- J. 5 !♦>. 

(31 40 iiul. Cas. 332; 30 A. 510; 10 A. I,. .1. 574; 18 

Cl’, li- J 
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Mr. Gour Ghindra Pal, for the Opposite 
Party, oonteDded that oo the analog^y of 
seotion 408, where an appeal by the aooased, 
who is sentenoed by the Assistant Sessions 
Judge for less than four years, lies to the 
High Court if his oo^aeonsed reoeives a sen- 
tence for more than four years, the Sessions 
Judge had juriediolion to hear an appeal of 
these fourteen men. Cites Har Dayal v. 
Emperor (4) and reads seotion 408, pro- 
viso (6). 

There is a conflict of authority on this 
point and in that view also a favourable 
construction is to he put on the right of 
the accused. Section 413 evidently refers 
to those oases only where the maximum 
sentence is one month or Rs. 50 flue. 
It cannot be denied that where one accused 
has received a sentence of one month 
and his oo accused has received a sen* 
tenoe of more than one month, the £rat 
00 accused, although he has received a 
non- appealable sentence, received it in 
a case where the maximum sentence is 
appealable. When for purposes of trial 
there is only one case, for the purposes 
of evidence there is only one case and the 
judgment is written on the same page, 
how can we distinguish and say that the 
00 •accused has received sentence in a case 
where the trial Court has passed the 
sentence not exceeding one month, etoP The 
moment the Deputy Magistrate passes the 
sentence beyond one month on any of the 
accused, the case is not a ‘*petty case*’ 
and it cannot he divided and dissected 
for the purpose of depriving the aooased 
of the right of appeal. 

The Learned ^ akil then argued on facts 
and contended that this was not a case in 
which the High Court should interfere, because 
on the merits the complainant had no case at 
all. The High Court in exercising its 
revisional powers is not bound to interfere 
where there is no miscarriage of justice, 
although there may be an error in law. 

JUDGMENT. 

ATKihSON, J. — This application comes be* 
fore us in revision from an order of the 
learned Additional Sessions Judge of 
Mnzuflerpore dated the 2let March 19i9. 

It would appear that fifteen persons were 

(4) ao Ind. CaB. 158; 37 A. 471; 13 A. L. J. 7l9j 16 
Cl'. L. J. 006. 
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charged before the learned Sessions Judge 
with an offence under section 379, Indian 
Penal Code, read with section 149, Indian 
Penal Code. 

The case was tried by Mr. Owen, the Sub- 
Divisional Officer of Sitamarhi, and he con- 
victed all the accused and eentenoed the 
accused Khobari, the ringleader, to a period 
of six months’ rigorous imprisonment; and 
of the remaining fourteen aooased persons he 
convicted and sentenced four to pay a fine of 

Re, 15 and ten to a fine of Rs. 30 res- 
pectively. 

An appeal was presented to the learned 
Additional Sessions Judge on behalf of 
Khobari Koeri who had been convicted and 
awarded a period of six months' rigorous im- 
prisonment, which is an appealable sentence. 
It was contended on behalf of the petitioner 
before the learned Sessions Judge that the 
remainiogfoarteenacoused who were not appel- 
lants before the Sessions Judgehad no remedy 
in respect of tbeir conviction and sentences 
save by way of reference to the High 
Court The learned Sessions Judge, however, 
held that, inaBmucb as Khobari was convict- 
ed and awarded an appealable sentence that, 
therefore, the whole case was open in res- 
pect of all the accused persons, and that be 
was at liberty to consider the propriety of 
the ooDviotion and sentences of the other 
fourteen oo*aooa8ed persons other than 
Khobari who were convicted and awarded 
non* appealable sentences. 

The ruling of the learned Sessions Judge 
was challenged, and we allowed notice to 
issue for the purpose of considering the 
propriety of the aforesaid ruling of the 
learned Judge. 

In substance the learned Judge's ruling 
amounts to this, that whenever two or more 
accused persons are jointly tried to- 
gether and one is convicted and awarded 
an appealable sentence, and the others are 
convicted and awarded non appealable sen- 
tences, and the accused entitled by virtue of 
his seutenoe to appeal does appeal; that 
then and in such event the whole case U 
open in its entirety even in favour of the 
accused persons who have been only awarded 
non-appealable sentences. 

This conclusion involves a consideration 
of two important sections of the Code of 
Criminal Procedure. Section 408 in general 
terms confers a right of appeal in all criminal 
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proo3eimg3 oalminating iQ oonvlotioa and 
sentenoe aod it ran? as follows:^ 

^'Any parson oonvioted nn a trial held by 
an Assistant Sessions Judge, a Distriot 
Magistrate, or other Magistrate of the first 
olass, or any person eeotenoed ander section 
349 by a Magistrate of the first class, may 
appeal to the Court of Session.’* 

It is not material for the purposes of this 
case to consider the provisos to section 408. 
Section 403 is only material in so far as it 
confers an absolute and unqualified right of 
appeal in all oases tried by the respective 
officers specified in the section itself. The 
important section, however, to consider is 
eeotion 413 and to ascertain what bearing it 
has in modiSoation of the general provisions 
of section 408. Section 413 proviies as 
follow: — 

** Notwithstanding anything hereinbefore 
contained, there shall be no appeal by a 
convicted person ti cues in which a Court 
of Session or the Distriot Magistrate or 
other Magistrate of the first class pisses a 
sentence of imprisonment not ex.zeeiin'i one 
month only, or of fine not exceeding Ri, 50 
only, or of whipping only." 

Section 413, therefore, prina facie modifies 
and abridges the general and unqualified 
right of appeal conferred by section 408; and 
consequently section 403 must be read and 
ooDsbrued subject to the limitatiooi and 
qualifications expressed in section 413. Thus 
if a parson be cooviotad of an offence and be 
be sentenced to a period of imprisonment 
of less than one month, or to pay a fine of 
a sum not exceeding Ri. 50, whether tried 
alone or jointly with others for the same 
offence and even though hie oo accused may 
be convicted and receive a sentence of an 
appealable character, yet be has no right of 
appeal. To hold otherwise would randsr 
section 413 meaningless. The opening words 
of section 413 are the governiug words which 
control the operative ojus-ruibion to be given 
to section 413 itself. The opening words of 
that section are vitally important beoause 
they restrict, outd)WQ aui ahriigeinex* 
press and general teran whatever m^re ex- 
tended right mvy ostensibly have been con- 
ferred by section 403, No'withst inding 
anything hereinbefore coyi^ntneJ-.'' 

Speaking for myself, I am satisfied th%t if 
tvTO or more pde^on^ ara triad jointly, and 


some are convicted and awarded non appeal* 
able sentences and others are oonvioted and 
awarded appealable sentences, and such persons 
ae have been convicted and awardedappealable 
sentences appeal, the law does not warrant 
under such appeal the right to re open the 
trial as an appeal in favoar of those persona 
who have been convicted and awarded non* 
appealable sentences. 

In my opinion, there is no donbt ae to what 
the law is as it now stands. Some debate or 
argument has been founded upon some subtle 
meaning to be attributed to the word ^'cases’’ 
as employed in the wording of section 413. 
In my opinion the word cases" leads to no 
diffiiuUy or embarrassment at all in construing 
section tl3. I think that the word 'oases" 
in section 413 applies to all Oisss, whether 
they be summons oases, warrant oases, or 
trial oases. The word oases" is nsed in its 
widest and most exteosive sense to over the 
trial of all oases in respspt of which an ac- 
cused person m ay be ooQviobel. In B.ubish 
India the law appears to be substantially 
uuifjrnattbs orasent timi as to ths ooq> 
etruotion to be applied to section 413 read as 
a general modification, of the wide and ex- 
tensive provisions of section 403 of the Coda 
of Criminal Procedure. 


It is true that io a Fall Bench ruling 
reported as Bu Thaw v. Emperor (j), the 
Chief Gourb of Burma tjok a diffjrenb viaw 
to that which I have expressed, but the 
reasoning of that decision does not appear to 
me to be sound nor does it commsnd itself to 
me. Therefore, I feel nnabla to follow it, 
more especially when I have decisions of 
various High Courts in India which appear 
to me to be mure in acourdance with the 
true interpretation and construcbion of the 
Code of Criminal Procedure itself. 


A note of dissent was recorded by Mr. 
Justice Piggot of the Allahabad High Court 
in the ruling reported as LjI Singh v. 
Emperor {1). Mr. Justice l*iggott in that case 
was most emphatic in his expression of opiuioa 
sitting as a Single Judge of the Allaha- 
bad High Co.ict, that whore one ttcousod 
person was oonvictod u.U'i an anpeal- 

able santonos aui no 'i’tpjj'iud.tn'tt by reisori 
of each aopoii the riijht aod of ata 

appeal WV^ ;‘S'j -r./ou 
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acoused who were oonvioted and awarded non- 
appealable sentences. Sir George Kncx of 
tbe Allababad High Court, however, while 
acting as Chief Justice of that Coart, declined 
to accede to the decision of Mr. Justice 
Piggott in the cose previously cited, and 
accordingly Sir George Knox in a raling 
reported as Husain Khan v. Hmperor (2) 
held that an accused person who has receiv- 
ed a non*appea]able sentence did not derive 
any right of appeal beoanse of the fact that 
his co-accused tried jointly ^ith him had 
received a sentence which was appealable. 
Sir George Knox decided tbe case as a 
single Judge in the year 1916. In tbe same 
volume of tbe Allahabad Reports will be 
found another case decided by Mr. Justice 
Piggott reported as Bhula v. Emperor 
(3), in which Mr, Justice Piggott unequi- 
vocally resiles from tbe position which 
he took up in the previously cited 
case, Lai Singh v. Emperor (1), 

and there Mr. Justice Piggott said; **1 
take this opportunity of stating that, 

although I have myself expressed and 

acted upon the view that the provisions 

of section 413 aforesaid do not operate 
BO as to take away tbe right of appeal, 
which would otherwise be conferred in any 
ease tried by a Magistrate of the 6rpt class to 
the Court of Session by section 408. I find 
that this view has not been generally 
accepted in this Court and has been ex- 
pressly dissented from by the present 
acting Chief Justice. 1 do not propose, 
therefore, further to insist on my own indi- 
vidual view in this matter.” 

Therefore, 1 take it that in the Allahabad 
High Couit, at least, tbe matter has now 
been decided beyond the region of cavil 
or dispute. A ruling is also to be found 
in Reg. v. Kalubhai Heghabhat (o). 
That was a deoisitn given in the year 
1870; and the learned Judges constituting 
the Court were Westropp, C. J., and Lloyd, J. 
The same point there, as here, was 
taken and the learned Judges without hesita- 
tion set aside tbe order of tbe Sessions 
Judge, who bad held on similar facts that a 
right of appeal existed on bshalf of per* 
sons who were oonvioted and bad received 
a non-appealabie sentence, with others who 

(e) 7 B. 11. C. B.aolCr. 


had received appealable sentences, and had 
appealed. 

Consequently, in my opinion, the order 
of the learned Sessions Judge was wrong 
in law and without jurisdiction, in so far 
as he dealt with tbe oases of the 14 
acoused persons who -were convicted and 
awarded non -appealable sentence. Tbe learn- 
ed Sessions Jndge should have, in tbe 
ordinary exercise of his jurisdiction so far 
as such accused persons were oonoerned, 
referred tbe matter to the High Court for 
its consideration in tbe exercise of the 
revisional powers vested in it. Therefore, 
BO far as the order of acquittal of tbe fourteen 
accused persons who received non-appeal- 
able Bentenoes is oonoerned as declared by 
the learned Sessions Judge the same must 
be set aside. 

We indicated when we granted the Rule 
sought in this case that we would examine 
tbe record for ourselves for the purpose of 
seeing whether the case was one in which the 
conviction as against tbe aforesaid fourteen 
accused persons should be set ' aside. We 
have considered the judgment of the learned 
Sessions Judge very carefully and tbe 
judgment of the trial Magistrate, and we have 
examined the evidence on tbe record itself, 
and having perused the evidence and giving 
due weight to tbe oonsideratiens which have 
been placed before ns on behalf of the peti- 
tioner, we have no hesitation in saying 
that we both agree in holding that tbe 
accused were properly acquitted in the sense 
that on the merits no conviction ought to 
be maintained against them. Accordingly 
we now, in exercise of our powers in revi- 
sion, set aside the order of conviction 
pronounced by tbe learned trial Magistrate 
by bis order dated the 7tb February 1919 
and direct that if the fines awarded against 
the aforesaid accused respectively have 
been paid, that the same be forthwith refund- 
ed. 

J\vAr.i Prasxd, J. — The complainant Pheku 
Jba moves this Court for setting aside tbe 
order of acquittal of tbe opposite party, 
fourteen in number, passed by tbe Additional 
Sessions Judge of Muzafferpur by his judg- 
ment dated tbe 2l8t March 1919. These 
fourteen persons along with one Khobari Koeri 
were oonvioted by tbe Sub-Divisional Magis- 
trate of Sitamarbi by his judgment, dated 
tbe 7th February 1919, under section^ 
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149 and 379, Indian Penal Code. Khobaci 
waa held by the Magistrate to be the 
ringleader in oommitting the theft of 
the orops in qaestion and was eentenoed 
to six months’ rigorons imprisonment and 
a fine of Bs. 50. Oat of the remaining 
14, four were sentenoed to a fine of Rs. 15 
each and the rest to a fine of Rs. 30 
each. 

Khobari appealed to the Sessions Judge 
and the remaining fo^irteen applied to the 
Sessions Jndge for reoommendation nnder 
seotion 438 to the High Conrt for setting 
aside their oonviotions and sentenoes. The 
learned Sessions Jndge held that the oom* 
plainant failed to prove that the paddy 
said to have been removed was sown by 
him and henoe the charge of theft was 
not at all established. He acquitted Khobari, 
and treating the applioation of the remain* 
ing fourteen aoonsed as an appeal be acquitted 
them as well. 

Mr. Majid on behalf of the complainant 
contends that the order of the Sessions 
Jndge acquitting these fourteen persons is with* 
out jurisdiction, inasmuch as the sentence 
passed against each of them was below 
Bs. 50 and henoe non appealable. The 
contention is based upon section 413 of 
the Code of Criminal Procedure, which 
purports to enact that there shall ba no 
appeal in petty cases,” tide the marginal 
note in the present Code as well as in the 
old Codes of 1882 and 1872. Tbe right 
of appeal to the Sessions Judge is con* 
ferred by section 403 upon ‘‘any person 
convicted on a trial held by an Assistant 
Sessions Jndge, a District Magistrate, or 
other Magistrate of the first class, or 
any persons sentenced under section 34? 
by a Magistrate of the first class” Seotion 
413 purports to out-tail this right * by a 
convicted person in oases in which a Cpor!; 
of Session or the District Magistrate or 
other Magistrate of the first class passes 
a sentence of imprisooment n )t exceeding 
one month only, or of fins ot Rj. 50 only, or 
of whipping only.” 

The Sub Divisional Migistrate who tried 
the case passed a sentenoe of six months 
against one of tbe aocased persons and a 
fine of less than Rs. 50 against each of 
the remaining persons, so that it cannot 
be eaid that in the case tried by the 
M agietrate be passed a sentenoe not 


exceeding the limit prescribed by the sectioa 
for an appeal. Learned Connsel, however, 
contends that the words in section 413 
of the Code of Criminal Prncadure quoted 
above should be construed as curtailing the 
power of appeal “by a convicted person” 
in oases in which the Courts specified in 
the seotion pass a sentenoe upon him such 
as is mentioned therein, tbongh in tbe same 
case he may have passed a sentence beyond 
the said limit upon tbe other convicted 
persons. This is only possible by adding 
the words *apon him” after the word 
“passes” and before the words * a sentence” 
in the section. We have no authori- 
ty in interpreting a seotion to add words 
to the section which the LsgisUtnre did 
not think fit to do, specially when the 
addition of the words wonld onrtail au 
undoubted and substantial right by the 
Statute in clear and nnambignons terms 
each as the right of appeal given by section 
408 of the Code. If the Legislature meant 
to!cartail the said right of appeal, it wonld 
not have been difficult for it to dc so by 
adding the said words in the section or in 
any other way. 

There is another reason why we are not 
justified in adding any expression to the 
section which is not there, for the addition 
of snob an expression wonld osuse an obvious 
anomaly, inasmuch as the narrow inter- 
pretation of the seotion suggested by tbe 
learned Counsel would deprive an accused 
person, as in tbe present case, who was 
supposed to have taken a secondary part 
in tbe offence, of the right of appeal on 
facts, whereas tbe ringleadar who took a 
serions part in the oommitting of tbe theft 
would be allowed to do so and to prove 
bis innooenoe by appealing on facts. We 
have to interpret the Statute as it is and 
we cannot possibly add to it nor narrow its 
sc ope, meaning and application. 

It has then bsen suggested that the 
opsning words in ssotioo 413 of the Code 
of Criminal Procedure, ‘Notwithstanding 
anything hereinbefore contained,” curtail the 
right of appeal conferred by the preceding 
seotion 403. This is so, but the question 
is to what extent and in what manner 
seotion 4 J8 is controllod by seotion 413. 
To my mind the latter section oartaiU tlie 
formor only in cases in which tliera i^ no 
sentence upon any convicted person above the 
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limit preBoribed by seotion 4il3, bo ibat if 
any of the oonvioted persoDB in toe same 
OBBe has received a panisfameot above that 
limit, tbe right of appeal given in section 
408 npon a convicted person receiving a 
sentence below the limit is not at all 
cnrtailed. bat that be along with tbe one 
who received a higher panishment has tbe 
right nncontrolled and nnonrtailed. Tbe 
interpretation ia also borne out by referring 
to proviso (6) to seotion 408 of tbe Code. 
That proviso says that when in any case an 
Assistant Sessions Jndge or a Magistrate 
specially empowered under seotion 30 passes 
any sentenoe of imprisonment for a term ex* 
seeding four years or any sentence of transpor* 
tatioD. the appeal shall lie to tbe High Court. 
Tbe words in this proviso are similar 
to those in seotion 4^3. Under tbe said 
proviso (b) it has been held that where 
some of several aoonsed persons are sentenced 
to imprisonment exceeding fonr years, those 
sentenced to less terms have the right of 
appeal to the High Court. Palani Koravan v. 
Emperor (7), hardit Singh v. Emperor (8). 
Richha V. Emperor (9) and Ear Dnyal v. 
Empei&r (4). This is the test how section 413 
ebould he ocnstrned and it is. as I have said 
above, tbe maximum sentence passed upon 
any one of the convicted persons tl at de* 
termines the right of appeal in that case 
by tbe said person as well as those who 
received petty sentences as mentioned in 
that seotion. There has teen a ootfliot of 
opinion regarding tbe interpretation of tbe 
section. A Pull Bench of tbe Burma Court 
in the case of Ba Thaw v. Emperor (5) 
held that where on a trial of several 
persons one is awarded an appealable sentence, 
tbe others who have got non-appealable 
sentences may appeal. Tbe Oudb 

case of Sheopal v. Emperor (10) waa to tbe 
same effect. So also the ease of Lai Singh 
V. Emperor (1) and Empercr v. Jaisukh (11). 
Piggott. J.. wbo decided fbe case of Lai Singh 
V. Emperor (1), however, modiBed his view 
considerably in the case of Eueain 

(7) 17 M. L. J. 248; 5 Cr. L. J. 496. 

(8) 10 Ind. Ca3. 278; 161 P. L. B. 1911} 12 Cr. L. 
J. 236; G3 P. W. 11. 1911 Cr. 

(9; 28 lud. Cas. 737; 13 A. L. J. 272; 10 Cr. L. J. 
353 

(10) 19 Ind. Cas. 170; 16 0. C. 386; 14 Cr. L. .T i70. 
ai) 33 Ind. Oas. 06.3; 16 P. R. J916 Cr ; 21 P. W. 
9. 1916 Cr.| 17 Cr. L, J. 173, 


Ll9ld 

Ehan V. . Emperor (2), where a contrary 
view was expressed, Tbe Madras Court 
has also taken a contrary view. The 
faot that there has been a conflict of 
opinion in tbe interpretation of the seotion 
by several eminent Judges goes to show 
that tbe section is capable of both the 
interpretations, and it is consonant with 
rules of construction of a Statute that the 
interpretation favourable to the right ex- 
pressly conferred upon a subject should 
be accepted and acted upon as being tbe 
true intention and meaning of tbe Legislature. 
In this view also the right of an aocused 
person should not be curtailed unless it is 
purported to be done by clear expressions 
in tbe Statute. Tbe practice in this natter 
appears to be not uniform, Seme of the 
Sessions Judges in such oases recommend to 
the High Court under section 438, while 
tbe others deal with them along with 
the appeal of persons given sentences 
beyond tbe limit prescribed by seotion 413, 
and dispose them of themselves. In the case 
of Kanchan Eallik v. Emperor (12) it would 
tippear from the facts stated therein that 
a convicted person who bad received a fine 
of Rs. 25 each under two charges appealed 
to the Sessions Judge along with those 
wbo had received sentences of three months’ 
rigorous imprisonment and fires. I am, 
therefore, not prepared to bold with my 
learned brother that the Sessions Jndge 
had DO iuHediotion to treat tbe application 
of tbe 14 acduped persons, the opposite 
party, as an appeal while dealing with tbe 
appeal of Khobari wbo bad, undoubtedly, 
received an appealable sentence of six’ 
months. 

Aeanming for the sake of argument that 
tbe Sessions Judge should not have ao- 
Quitted these persona but should have re- 
commended their case to tbe High Court 
for acquittal. I think that the conviction 
of these aoouFed by the Sub'Divisional 
Magistrate cannot be sustained The case 
is one in which the High Court is jnstified. 
in going through the evidence and to see 
if the conviction was proper. Upon the 
evidence it ia impossible to bold that the 
complainant has proved that tbe crop in 
question said to have been removed by tbe 

(1?) 26 Ind. Cas 134; 42 0. 374; 18 C. W, N. 12lRi 

16 Cr. If. J. ■ - 
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aobnsed was sown by him. As a matter of 
faot, the trial Magistrate has disbelieved 
'the proseodtion witnesses and has held that 
they have ' not shown themselves incapable 
'of telling falsehood in order to help out the 
'Case* He has not found that the complain* 
ant was in possession, or had sown the 
crop in question. TJpon the dnding of the 
trial Magistrate himself the conviction can- 
not bo sustained and must he set aside. 
The High Conrt has got ample power under 
section 439, which empowers the Court to 
deal with a oase which has been repoited 
for orders or **wbioh otherwise cornea to 
its knowledge,” and- the powers given to 
the Court in revision are those conferred 
on . a Court of Appeal amongst others by 
section 423 of the Code. It does not matter 
that the oase has onme to us upon an appli- 
cation made by the complainant. The 
record is here and this Court has got seizin 
of the entire oase and is competent to 
revise the order passed by the Courts 
below. In a long aeries of oases it has 
been held that the High Court has power 
in a proper oase to sot aside the oonvio* 
tion and sentence of an accused ^ peison 
who did not appeal while considering the 
oase of those who did: Queen v. Ali (13) 

and Broja Rakhal Mozumdar v. Empress (14). 
Thoogh this is not the oase here, yet the 
principle of that ruling is that it does not 
matter in whatever way the record comes to 
the High Court, it has pjwer of revision 
under section 4 39. 

I, therefore, agree with the order proposed 
by my learned brother that the application 
of the complainant should be reieoted and 
that the acquittal of the aooueed should not 
atlfaUEbe disturbed. 

Application rejected. 

(IS) 19 W. R. Cr. 57 nt p. 65. 

(14) 6 C. W. N. 330. 


CALCUTTA HIGH COURT. 
Criminal Rbvision No. 793 ov 1918. 
November 1, 1918. 

Present : — Mr. Justice Fletcher 
and Mr. Justica Walmsley. 
NEZAMADDl and others — Accused — 

Petitioners 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
439— Enquiry under s. 110— Joint triol — Association 
oj accused, proof of— Failure to examine evidence, effect 

of— Court, duty of— Revision. 

The law requires that when proceedings are 
taken against more' persons than one for a joint 
trial under section 110, Criminal Trocedure Code, 
proof should be given that they were associated 
together in the matter under enquiry, [p. 839, col. 2; 

p. 840, col. 1.] « . . 

The petitioners were ordered to furnish security 

under section HO, Criminal Procedure Code, on 
evidence which was not merely meagre and vague 
but was accepted by the trying Magistrate without 
any critical examination. In appeal, the trial 
Court’s order was upheld but in the Appellate 
Court’s judgment no reference was made to evi- 
dence on important points: 

Held, that the order passed by the lower Courts 
could not be sustained, inasmuch as the procedure 
adopted by them was not at all satisfactory. !_p. 840, 
col. 2.] 

Rule against an order of the Sub- Divisional 
Magistrate, Oomillab, dated the 2Sth June 
191rf. 

Bibo hlanmatha Nath Mukkerjee, for the 
Petitioners. 

Babu Salindra Nath Mukherye, for the 
Crown. 

JUDGMENT. 

WalM 6LET, J — The thirteen petitioners 
were called upon to show oause why they 
should not be required to give seoarity 
under the provisions of section 110, Code of 
Criminal Procedure, They showed cause ; 
evidence was gone into and they were 
ordered to give security. They preferred an 
appeal to (he District Magistrate. That 
appeal was dismissed by the learned Addi- 
tional District Magistrate. On application 
to this Court, they obtained the present Rule 
calling upon tha District Magistrate to 
show cause why on the grounds set out and 
on an examination of the evidence, the order 
complained or shoold not be set aside. After 
going through vho o .'•denoe, it appears to 
me that ihe order pris'.tici by the lower 
Courts uo r’.upported. 
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prooeediogs are taken against more than 
one person (or a joint trial under seotion 
1 lOt Code of Criminal Prooednre, proof 
should be given that they were associated 
together in the matter under enquiry. The 
trying Magistrate dealt with this question 
and he said that proof of association was 
given by the facts that the accused were 
seen together at meetings, that these 
meetings were followed by offences against 
property and that on numerous occasions 
after theft had been committed, some or 
other of the petitioners demanded pay* 
ment and obtained payment in redemption 
of the property stolen. The Appel- 
late Court did not deal with this matter 
at all. Now, if the evidence in support of 
these statements were good and substantial, 
there would be good reasons for treating 
the men as associated. But all the peti* 
tioners come from the same village of 
Bareswar. They all followed the same 
calling and many of them are related to 
one another. There is nothing annatural 
in their meeting together in the village, 
The allegations that the meetings were 
followed by offences is extremely vague. 
The thefts to which allusion was made 
occurred 2 or 3 years or several months 
ago. No attempt was made to give the 
exact dates, and it is just the same regard- 
ing the allegations of extortion. My objec- 
tion to the judgment of the 6rst Court 
is that these statements were accepted 
without any critical examination, while in 
the Appellate Court’s judgment no reference 
whatever is made to this matter. 

Then, as to the evidence given against the 
petitioners, the principal fact in the case ap- 
pears to me to be this: As I have already said, 
all the petitioners came from the village of 
Bareswar. There are 101 witnesses examined, 
altogether 50 on the prosecution side and 5 Ion 
the defence side. Sixty-seven of these witnesses 
come from the same village of Bareswar; 
thirty-6ve appear on one side and 32 on the 
other. 1 cannot understand how it is possible 
for such a large body of witnesses, who must 
represent a very large proportion of the 
adult male population of the village, to be 
divided into two parties in this matter unless 
the wliola village is divided by party feeling, 
and ttiere is abundant evideose tj show 
thit there is strong pirty feeling. Toere 
W 43 a murder sometime ago in which the 


victim was a member of one of the present 
parties and ibe accused a member of the 
other. It also appears that after that murder 
case and the trial which followed, a new 
mosque was established and one part of the 
village now assembles in the new mosque 
and the other in the old mosque and that 
the witnesses for the prosecution on the one 
aide and the defence witnesses on the other 
are divided on the same lines. That is a very 
important fact to which the Courts below 
ought to have given their very careful 
ocDsideration; but they have omitted it 
altogether. 

Another point which I wish to mention is 
that considerable stress is laid on the evidence 
given by one Tarak Cbnnder Chow* 
dhury on the ground that he is a Hindu 
aud a landowner. But it appears in the first 
place that he had never been to the village, 
and what is more important is that when he 
says that his tenants in the village borrowed 
money from him to redeem the stolen property 
from the petitioners, it is quite clear that the 
statement as to the object of the borrowing 
is inadmissible in evidence. He may prove 
the borrowing of the money but he cannot 
say what the object was. In my opinion, the 
evidence is extremely weak and it has not 
been subjected to the critical examination 
which it deserves. I think the order complain- 
ed of should be set aside and the accused 
discharged from their bail. 

Fletcber, J. — I agree. 

Rule made absolute. 


PATNA HIGH COURT. 

Cbiminal Revision No. 14 of 1919. 

May 29, lyl9. 

Present: — Mr. Justice Atkinson and Mr. 

Justice Jwala Prasad. 

GURU PBASAD SAHU — Petitioner 

tersus 

AJODHYA NATH PARHl and OTusas— 

OrPOSiTB Party. 

Criminal Precedure Code {Act V of 189S), ss. 230, 
345 — to examine complaiiMnt — Illegality^ 
Non-compoundable offettee —Compromise, whether can 
he sanctioned. 

A complaint was made to a Magistrate against 
sevL-ml persons of the offence of theft. The Magis- 
trato, witliout examining the complainant upon oath, 
hold a IdciI investigation and found that an offence 
in the nature of theft had been committed. During 
the course of the investigation tho parties agreed to 
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a compromise whioli was sanotioned hy tbo Magis. 
trate. 'The accused failing to abide by the terms of 
the compromise, the complainant applied to 
have the order, sanctioning the ^ compromise set aside 
and for permission to proceed with his original 
petition of complaint : 

^eldt that the proceedings of the Magistrate were 
altogether irregular and improper, inasmuch as the 
offence complained of was not oompoundablo, and he, 
therefore, h^ no jurisdiction to entertain or sanction 
the compromise entered into between the parties, 
oreren to permit the same to be filed, [p. 842, col. 1.] 

Rule against the order of the District 
Magistrate, Balasore, dated the 25th Maroh 
1919, dismissing the petition of theoomplain- 
ant to revive the complaint. 

FACTS. — On the night of 28th December 
1918, the accused party forcibly entered the 
Ontohery hon&e of the complainant’s master. 
Baba Barda Prasad Parhi. Information 
was sent that night to Police. On 20th 
January 1919, the Police sabmitted a report 
that the complainant’s case was false. On 
24th January 1919, the complainant Qora 
Prasad Saha Bled a petition before the 
Sub- Divisional Officer, Balasore, impugning 
the Police report and praying for jadioial 
inquiry. The Magistrate witboat examining 
him on oath noted an order in the order* 
sheet: “The complainant to prove his 
care on 10th February 1919,” On 3rd 
February 1919 the complainant Bled another 
petition, praying for a prompt inquiry by 
a Deputy Magistrate as the accused were 
trying to remove the traces of the alleged 
crime. The learned Snb^Divisional Officer 
witboat examining the complainant passed 
an order that Mr. A, Samad, Deputy 
Magistrate, may enquire and report aud 
submitted the Ble to the District Magistrate, 
upon whose orders the learned Sub* Divi- 
sional Officer went to the scene of occurrence 
and found boxes and almirahs broken open, 
windows removed from the walla, etc., and 
made a note of these and other facts in the 
order-sheet. On lltli February 1919, the 
father of the principal accused Ajodhya 
Katb Parbi and others on the one side 
and the complainant’s master on the other 
Bled a petition of compromise, by which the 
accused party promised to return the stolen 
articles and the complainant was to remove 
the building materials by a particular 
date. Thereupon the learned Sub-Divisional 
Officer, while bolding that the complainant’s 
case was certainly not false, dismissed the 


complaint as one of civil dispute. Tbe-> 
accused having failed to carry ont the terms 
of the compromise, (he complainant Bled 
a petition to revive the case - but it was 
rejected by the Sub'Divisicnal Offioer and 
the District Magistrate in appeal; thereupon 
the complainant moved the High Court 
and obtained the present Rule. 

Mr. 8, A. A. AsffAar (with him Baba 
Oajendra Prasad Das), for the Petitioner, 
submitted (a) that the Magistrate acted 
illegally in not examining the complainant 
on oalh after taking cognizanoe of the 
case and the subseqaeot proceedings, inolnd- 
ing the local inquiry and the order of 
dismissal, were void; Jhuna Lai Sahu 
V. Ernpsror (1); (6) that the Magis- 
trate’s action in holding a local inquiry 
without examining the complainant was 
illegal; (c) that the Magistrate had no 
jurisdiotioD to dismiss a complaint of a 
non compoundable offence on the basis of 
a compromise without followiog the procedure 
provided for in the Criminal Procedure 
Code. 

Mr. OouT Ohandra Pal, for the Opposite 
Party, submitted that even in oases of non* 
oomponndable offences disclosed on a petition 
of complaint, the Magistrate upon local 
investigation could permit the compromise 
thereof if he was of opinion that in fact 
only a oompoundable offence had been com* 
mitted, and the order of dismissal showed that 
the Magistrate thought the dispute to be of a 
civil nature and hence dismissed the com- 
plaint, The complainant’s remedy lies in a 
Civil Court only. 

JUDGMENT. — The only question arising 
for determination in this application for 
revision 18 whether the order confirming the 
compromise arrived at between the parties 
dated the 11th February 1919 ig valid or 
invalid; and if invalid, whether the same 
should be set aside. 

The petition of oomplaint filed by the 
oomplainani avers facts which tend to 
show that a theft from the Kutoheri house 
in village Jamjhari had been committed 
by the opposite party of certain articles 
and property belonging to the complainant 
therein; and that the ingredients necessary 

(1) 41 Ind Cds. ir»02; 2 P. U. J. 057; 2 P. r. \v i > 
18 Cr. L. J. 8t<0. ^ 
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to ooDjtitata an offense ander seotion 380 
of the In3Ua Penal Oode existed. 

The Magistrate failed and omitted to 
taka the neoessary steps to examine 'the 
oomplainant as he should have done im- 
mediately on the filing of his patition of 
oomplaint, having regard to the frame of 
his petition relative to the matters stated 
therein. The learned Magistrate, instead of 
prooeeding to examine the oimplainant as 
he ought to have done, prooeeded to hold 
a boal investigation; end when he went to 
the scene of ooourrenee, he found a ooodition 
of things existing whioh shovel that the 
oase put forward by the oomplainant was 
not entirely, false, and he assigned reasons 
whioh wa think oogent to show that a 
orime in the nature of a theft had beenoom- 
mitted. 

Daring the oonrae of this investigation 
the opposite party oame forward and sng- 
gested that a oompromise might be effected 
on a oertaio basis. The parties on both 
sides agreed that a oompromise should be 
arrived at batwaso them, as it wis more 
or less a matter of family dispute. But 
the opposite party represented before us by 
Mr. Gour Chandra Pal failed to oarry 
out the terms of the oompromise. 
Henoe the petitioner seeks now to have the 
order of the llth February set asidt; and 
craves permission to proceed with bis petition 
of complaint unfettered by the terms of the 

Older of the llth Febraary lv*l9. 

The offence charged in the petition cf the 
complainant would appear to constitute an 
offence under section 380 of the Indian 
Penal Code and consequently be a non- 
oompoundable criminal charge, and, therefore, 
the learned Magistrate ought not to have 
sanctioned or entertained the oompromise 
entered into between the parties or permitted 
the same to be filed. As far as I can 
see, every step taken by the learned 
Magistrate in the oouree of the proceedings has 
been irregular from their inception to their 

®®d. . . # 1 

^iVeare quite satisfied that in point of law 

the order of the llth February was quite 
irregular and improper and must be set 
aside, and we order that the complainant 
shairbe entitled to proceed on his petiton of 
complaint in due course of Uw as if the order 
of the llth February 1919 had never been 

piade, 


ti9id 

We have no evidenoe before ns . as to the 
msrits of the petitioner’s claim; and we 
refrain in an application of this character 
from expressing «ny opinion as to the merits 
or demerits of the oase of either of the parties 
to the contemplated psnding criminal pro 
ceedings. 

Accordingly we allow this application. 

Application allowed. 


PUNJAB CHIEF OOUHT. 

ChiminaL Casb No. 443 of 1918. 

October 30, 1918. 

Preient : — Mr. Jnstioe ISoott-Smith 
and Mr. Jnstioe Martinean. 

GOBINDU-CoNVior — Appellant 

xersue 

B MPE ROB— Respondent. 

Citstom — Marriage — Rathi Rajputs of Kangra Die- 
trict -.Janjharara marnn^c, ivhether valid. 

Among R'zfhi RajpaU of the Kangra District a 
janjharara marriage is valid. i.p. 843, col. 2.j 

Appeal from the order of the Magistrate, 
Ist Class, with enhanced powers under 
section 30 of the Criminal Prooednre Oode, 
Id the Kangra District, dated the 12th 
Match l9Io oonvio'ing the appellant. 

Lala Mul Chat4d, R. S., Public Proseontor, 
for the Respondent. 

JUDGMENT. — This is an appeal from 
the order of Lala Diwan Chand, Magistrate 
of the 1st class in the Kangra District, 
convicting Gobindn of an offence nnder 
section 4:S, Indian Penal Code, and senteno* 
iDg him to undergo six months* rigorous 
imprisonment and to pay a fine of Rs. 50. 
The appeal was duly filed in the Court of 
the Sessions Judge, Hoshiarpar, and on his 
recommendation it was transferred for 
hearing before this Court, because an im- 
portant question arises, namely, whether 
remarriage of a widow by the janjharara 
ceremony is valid by custom in the tribe to 
which the parties belong. In Qigal v. 
Phio (l) this Court refused upon 
revision to interfere with the finding of the 
District Magistrate of Kangra tojthe^effeot 

- G) 26.P. R..1888 Or- , 
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lhat the janjharara oeremony of marriage 
did not by anstom oonstitute a valid 
marriage within ihe meaning of section 
^94 of the -Indian Penal Code. .The learned 
JndgeSt who were parties to that deoisiooi 
said that the District Magistrate bad given 
good reasons for his dnding and that they 
were not prepared to interfere with his 
order, and oonseqnently refused the petition 
for revision. They did not go into the matter 
in detail and we, therefore, consider that 
we are not bound by that decision in decid- 
ing the present appeal. 

. The case for the prosecution is that 
Lehnn complainant married Muaarnmat 
Gulabi, a widow, by the janjharara oeremony 
on the 14th of February 1917 and that 
some four months later Gobindu appellant 
enticed her away within the meaning of 
section 49S, Indian Penal Code. The 
parties are Rajputs belonging to the class 
known as Rathis. The queslioDs for decision 

are: 

(1) Is the janjharara form of marriage 

valid among Rathis ? 

(2) Was Musammat Gulabi married to 

Lebnu by janjharara oeremony ? 

(3) Was she abducted by Gobindo ? 

(4) Did Gobindu know that she vas the 

wife of Lehnu ? 

In regard to the drat point, Mr. Lyall m 
his Set'lement Report of the Kangra Dis- 
triotatpage 102 gives two classes of land- 
holder: — 

(1) those whose women affect eeclasioo 
and do not work in the 6elds, and who 
cannot contract what are known as janjharara 
or widow marriages, and 

(2) those who marry widows, and allow 
their women to work more or less in the 
fields. 

It appears from this that the higher 
olasses do not allow janjharara marriages, 
bnt the lower olasses do allow them. The 
Gazetteer of the Kacgra District published in 
1904. pages 74 and 75, divides the Rajputs 
into five olasses. The two lowest of toese 
are the Rathis, of whom it is said that 
they appear to be degenerate Rajputs and 
that if they are to be definitely classified, 
they should be classed as Sudras. In 
Musammat Denkie v. Ram Dhan (2) it was 


found that, whilst a janjharara marriage 
was not recognised as valid amongst the 
highest class of pure Rajputs, it was recog- 
nised as valid amongst the lower or impure 
sub divisions, such as the Sartoras, the sub- 
division to which the parties to that suit 
belonged. The riieoj^i am of the neighbour- 
ing Tabsil of Debra, which was recently 
prepared, slates that janjharara marriages are 
recognised as valid among the Rathis. It 
is, therefore, in cur cpinion frima facie 
probable that such a marriage is valid 
amongst Rathis in the Kangra District and 
that if Lehnn married Idusammat Gulabi 
by janiharara ceremony, the marriage would 
be valid. Now the Magistrate in this case 
held a special enquiry as to whether such 
marriages were valid or not, and in his 
opinion, the erqniry shows that snch 
marriages are valid. Unfortunately neither 
the appellant cor his Counsel has appeared 
to argue the appeal before us, bat we have 
carefully examined the evidence on the 
record and we agree with the Magistrate 
that a janjharara marriage amongst the 
Rathis is valid. 

As to the second qnestion, there is very 
strong evidence on the record to show that 
Lehnn mariied Musammat Gnlabi by 
janjharara and that all the necessary cere- 
mcnies were carried out at the time. The 
woman’s own statement that no marriage 
uas performed is absolntely valueless in 
view of her statement at mutation, her report 
at the thana and her execution of the 
document of the 16th of February 1917, Her 
explanation as to why she went and resided 
in Lehnn’s bouse bas been shown by the 
Magistrate to be absolutely false and it is 
annecessary to discuss the matter further. 

Tie next questiou is whether Gobindu 
abducted her and ou this we have the direct 
evidence of Kirla, prosecution witness. His 
name was mentioned in the original report 
at the thana made by Lebnu immediately 
after the abduoUou. The Magistrate bas 
believed his evitletice and we see no reason 
to disbelieve it. In addition to this, there 
is the evidence detailed in tie Magistrate's 
judginem; to Gulabi living in 

the appellarit\s house. 

The poiot is whon.or the appel- 

lant l-'C •; lithe marriage. Jn regard .to 
this, iv has to be considered that be 


(2) 98 P. 1890. 
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known the woman for some years and 
lived near her, and we think that the Magis- 
trate was jnstified in presuming knowledge 
ou his part. Kirla^s evidence shows that 
the appellant was the actual abductor and 
we have no doubt that be abducted her 
from lehnn’s house and that he very well 
knew that she was Lehnu's wife. We, there- 
fore, dismiss the appeal and confirm the 
finding and sentence. The appellant, who 
is at present on bail, should return to jail 
and complete his sentence. 

A ppeal 4i^mis8ed , 


PATNA HIGH COURT. 

Criminal Revision No. 122 of 1919, 

May 21, 1919. 

Pretent: — Mr. Justice Das. 

TENI PRASAD StNGH and others— 

Petitioners 

versHt 

SARJOO SINGH — Opposite Party. 

Criminal Procedure Code {Jet V o/ 1898), 9. 133 — 
Otsfruclion, order directing removal of^Findings 
necessary to confer jurisdiction — Bona tides of claim. 

In proceodinfljs under section 133, Criminal Pro- 
cedure Code, it is necessary to establish, first, that the 
act complained of is a nuisance or an obstruction; 
and, secondly, that it was committed in a public place 
which may law'fully be used by the public, [p. 844, 
col. 2; p. 815, col. 1.] 

The question of the bonafidcs of a claimis aquestion 
of fact which has to bo inquired into like any other 
question of fact. [p. 815, col. 1-3 

Criminal revision against the order of the 
Deputy Magistrate, Patna, dated the 12th 
April 1919, directing the petitioners to remove 
an obstrnotion. 

FACTS of the case are that in survey 
plot No. 22^ the petitioners put op a Nad. 
On the complaint of the opposite party that 
by the erection of this building an un- 
lawful obstruction had been oansed to the pub- 
lic pathway and that the opposite party vas, 
therefore, prevented from having free access 
tj bis house, the Deputy Magistrate drew up 
proceedings and jr section 133. The petitioner.^ 
objected ttu - the Criminal j Court had no 


jurisdiptioD in the matter inasmuch as the 
survey plot No. 122 was not a public path- 
way at all. 

Mr. Oour Ohandra Pal, for the Petitioners^ 
argued that (1) there being no clear and 
distinct finding that this was not a 5offa /ids 
dispnte or that the claim was a mere pre- 
tence on behalf of the accused, the order was 
without jurisdiction: Manipur Vey v. Bidhu 
Bhutan (1) and Bhagat Perthad v. 
Bamrup Karmokar (2). Secondly, the 
only evidence in the case is that 
the villagers used this path. But this does 
not prove that it is a public pathway. 
All that this shows is that the people of 
this village used this path, whereas it ought 
to have been established that the ' members 
of the general unascertained mass of the 
public” not exclusively of that village were 
in the habit of using that path: Reads Queen- 
Empress v. Jasoda Nand (3) and Jhunnu Bingh 
V. Emperor (4^ 

Mr. Hasan Imam (with him Mr. 8, 
E. Banerfi), for the Opposite Party, 
argued that in survey regarding survey plot 
No. 222 the entry is "Rasta ghairmasrua 
aam,” i.s,, pathway uncultivated and 
public:” Reads Bharosa Paikak v. Emperor 
(&). The rulings cited by the other side do 
not decide what roy learned friend contends. 
The Magistrate has considered the question 
whether or not it is a bona fide dispute and 
whether or ! not it is not a public pathway. 
Those findings cannot be challenged in appeal. 
Reads Feotion 268, Indian Penal Code. 

JUDGMENT. — The petitioners complain 
against an order passed by a Magistrate of 
Patna requiring them to remove an obstruc- 
tion on a public road, which is survey 
plot No. 222, The petitioners deny that 
survey plot No. 222 is a public road and 
claim it as their Sahana, In proceedings 
under section 133, Criminal Procedure Code, 
it is necessary to establish, first, that the act 
complained of is a nuisance or an obstrnc- 
tion, and secondly, that it was committed 

in a public place which may lawfully be 

(I) 26 Ind. Cas. 146; 18 C. W. N. 1086; 42 C. 168; 
15 Cr.L. J. «9S. ‘ 

(2> 27 Ind Cue. 224; 21 C. L. J. 116; 16 0r. li.J. 
160. 

(3. 20 A. .501 at p. 603; A. W. N. (1898; 141, 9 Ind. 
Dec. (n. s.; 6S2. 

(4) 4Cr. L.J.65; A. W. U. (190:) 193. 

16) 13 Ind. Cas. 999; 31 A. 316; 9 A.. I,. J. 333; I 1 
Cr. L. J. 183. 
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rused by tbe pablio. It is admitted that a 
bniidiDgr bas been put np on snrvey plot 
No. 222. So far as tbe seoond question is 
oonaerned, the learned Magistrate has eon* 
sidered the evidence bearing on the point 
and has come to the oonolnsion that plot 
No. 222 is a pnblic pathway which is or 
may be lawfully used by the public. 

Jt is urged, however, that the claim of 
the petitioners is a 6ona ^declaim and that 
such a claim ousts the jurisdiction of 
Criminal Courts. But the question of bona 
Jidea of a claim is a question of fact 
which has to be enquired into like any 
other question of fact, see Nundo Gopal 
Ohattersee v. Kusum Kumar Banerjee (6). The 
learned Magistrate has enquired into the 
question of bona fides and has recorded a 
finding adverse to the petitioners. In my 
opinion, there is no substance in the applies* 
tion, which must be refused. 

Application refused, 

(6) 1 C. L. J. 434} 2 Cr. L. J. 349. 


CALCUTTA HIGH COURT. 

Crimimal Revision No. 71 or 1919. 

February 19, 1919. 

Present: — Mr. Justice Richardson and Justice 
Sir Syed Shamsul Huda, Kt. 
MRITUNJOY GOU anu otbers — Accasso — 

PSTlTiONBRS 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Cole (Act V of 1898 >, as. 196, 
487— Pe/iai Code {^Act XLV of 1860), «. im— Dis- 
obedience to order promulgated by public servant — 
Magistrate, wliethcr can try offence for disobedience of 
his owi order. 

No Magistrate caa take cogui/auce of au offence 
under section 188 of the Penal Code except in the 
manner prescribed by section 195, Criminal Procedure 
Code, even where the offence arises out of a disobedi. 
ence of the Magistiute’s own order, [p. 846, col. 2,] 

A Magistrate whose order has been disobeyed can. 
.not, under section 487, Ciimiiial Procedure Code, 
try the person guilty of the disobedience, [p. 845, 
col. 2.J 

Rule against an order of the Sab-Divi* 
sional Magistrate, Kalna, dated the 4th 
January 1919. 

Babas Dasarathi Sanyal and Debendra 
PJarayan Bhattacharjee^ tor the Petitioners. 


Babas Manmaiha Nath Mookerfee and 
Mukunda Behari Mullick, for tbe Opposite 
Party. 

JUDGMENT, — It appears that in oonneo* 
tion with a civil suit pending in tbe Court 
of tbe Subordinate Judge at Burdwan the 
plaintiff Srishtidar Mullick Was appointed 
a Receiver. One of tbe properties in respect 
of which the Receiver was appointed was a 
ferry at Sntraghat. The Receiver mot with 
opposition in getting possession and nltimately 
on the 11th November 1918, Mr. K. B. 
Mullick, Sub-Divisional Offioerof Kalna, passed 
an order under section 144 of the Criminal 
Procedure Code directing the petitioners “to 
abstain from going either to ply any ferry 
boat or to erect any bund on the khart at 
or near Sutraghat and also from obstruotiner, 
Srishtidar to ply a ferry boat or to erect a 
bund over them.** 

This order seems to have been duly served 
on the petitioners, who were the seoond party 
in that proceeding. Subsequently there was 
a report by tbe Police that the petitioners 
had disobeyed tbe order under section 144, 
and on receipt of this report the Magistrate 
on the 4th January 1919 directed the issue 
of process against the petitioners to answer 
to a charge under section 188 of the Indian 
Penal Code. 

This Rule was issued calling upon the 
District Magistrate and Srishtidar, the 
Receiver, to show cause why the order direct- 
ing the issue of processes should not be set 
aside on grounds Nos. 1, 4 and 5 mentioned 
in the petition. 

It is clear that no Magistrate was compe- 
tent to take cognizance of the case except in 
accordance with the provisions of section 195, 
Criminal Procedure Code, and that Mr. Mul’ 
lick, whose own order was disobeyed, was not 
competent to try the case (aeotion 487, Crimi- 
nal Procedure Code), The point is not dis- 
puted and the Rule is made absolute on this 
ground alone. 

It will, however, be still open to the Magis. 
trate to consider whether it is a fit case for 
grant of sanction under section 195. 

It bas been brought to our notice that the 

Police, purporting to act under the authority 
of the order passed by the Magistrate under 
section 141, broke down a causeway which 

had bseii erected by thepetitioiiers themselves 
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before that order wae passed. It will be 
for the Magistrate to ooneider whether this 
action of the Police was or was not jnstihed. 
and whether under the oiroumstances it is 
desirable to take any further action against 

the petitioners. . i 

Rule made absolute. 
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PATNA HIGH COURT. 

Griiiikal Revision No. 109 op 1919. 

May l^!, 1919. 

Fresenh — Mr. Jnatiae Das. 

BABU KflAN AND orBEss— PexmoNERS 

versus 

Babu RAJ KISHORE PERSHAD 
NARATAN SINGH and others— Opposite 

Party. 

Criminal Procedure Code (Act V of IB9B), s, 
proutso— Jurisdiction., basis of— Exercise of right wUhm 

three months, proof of. ^ i. • • 

An order undpr section 147 is without jurisd otion 

if it is made in tlie absence of any 

right in dispute was exercised withm 3 months 

anterior to the enquiry, [p. 846, col. 2.J 

In order to vest a Court with ]urigdiction to deal 
Vith a matter under section 147 of the Criminal Pro- 
cedure Code it must appear that where the right to 
do such thing is .exercieeable at all times of the year, 
the right has been exercised within three months 

next before the institution of the enquiry, or whore 
the right is cxorciseable only in particular seasons or 
on particular occasions, the right has been exercised 
during the last of such seasons, [p. 848, col. 2.] 

Oum Prasad Dbarv. Lachman R'lm Qhose, 19 Ind. 

« 0. w. N. 

^^'eSnatrevision against the order of the 

Sub Divisional Officer, Behar. , ^ , 

Messrs. Akhari. Khurshed Hmnain and 
J/atcal Kishore Prasad, for the Petitioners. 
Messrs. Qanesh Dutt Sinth and Jalgobsnd 

Sinha, for the Opposite Party. 

JUDGMENT.— 1 am of opinion that the 

order passed by the learned Sub-Divisional 
Officer of Behar under section 14? of the 
Criminal Procedure Code must be set aside, 
on the ground that ho has not shown that 
the right claimed by the second party has 
been exercised during the last SMSon. The 
dispute between the parties refers to the 
right claimed by the second party to put 
a dam across the month of a Pyne. The 


first party says that the second party has 
CO snob right. The Court has come to the 
oonolaston tbat the second party has snoh 
right and “that they have all along been 
exeroieing that right,” It is argned before 
me by Mr, Akhari on behalf of the first 
party petitioners that in order to vest- a 
Court with juriediotion to deal with a 
matter under section 147 it must appear that 
where the right to do such thing is exercise- 
able at all times of the year, the right has 
been exercised within three months next 
before the institution of the enquiry, or where 
the right is exeroiseable only in particular 
seasons or on particular occasions, the right 
baa been exercised during the last of snob 
seasons. In this case the second party ola{ms 
the right to erect the dam only at particular 
seasons, in fact only once a year. There- 
fore, Mr. Akhari argues that the Court has 
no power to permit the second party ^ to 
construct the bandh unless it is of opinion 
that the right has been exercised daring the 
last season. 

The Court, however, comes to the finding 
that they have all along been exercising 
that right. In my view this is not the same 
thing as saying that the right has been 
exercised dtring the last of such seasons, 
beoanse if may be that the second party has 
been oonstrnoting a dam year after year for 
the last fifty years bat they did not con- 
struct a dam during^the last season. The 
Court on those facts would be entitled to come 
to the conclusion that they have all along been 
exercising that right and yet oonld not come 
to the ooDolosion tbat the right has been 
exercised dnring the last of snoh seasons. 
This argument is considerably strengthened 
by form No. 24 given in Schedule Y. I 
may also refer to a case reported as Our* 
Prasad Dhar v. Lachman Mam Ohose (1). In 
that case it was laid down by Sir Richard 
Haringtou and Mr. Justice Coxe that an 
order under section 147 of the Criminal 
Procedure Code is without jurisdiction if it 
is made in the absence of any finding that 
the right was exercised within three months 
anterior to the enquiry. The learned Judges 
in that case say: “If the Magistrate reads 
the proviso to section 147, he will see the 
prooedare to be followed before be can 
make an order under section 147 and if be 


(1) 19 lad. Oaa. 039] 14 Or. h< J. 303, 
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looks at the form No. 24, Sohednle V, be 
will notioe that the Legislatore has provided 
a form in whiob the order ehonld go.*’ 
Mr. Ganesh Dot Siogh, however, relies upon 
a oase reported as PatupaU Nath Bose v. 
Nando Lai Bose (2). In that case what was 
olaimed was an nninterrnpted nae of the water 
of the nullah and the Court reoorded a Bnding 
that the 6rst party, the Tiooadar and Zemin* 
dar, had proved an uninterrupted use of the 
water of this nullah for twenty years whioh 
they had enjoyed as an easement and as 
of right. Clearly in the faots of that ease 
that finding was quite suffioient to invest the 
learned Magistrate with jurisdiction to deal 
with the matter under seotion 147 beoause 
the right olaimed was an uninterrupted right, 
but here the right olaimed is to ereot a bandh 
pnly, once a year at a particular season. 
Therefore, in my view the decision in Fasupati 
Nath Bose v, Nundo Lai Bose (2) is not to the 
point. 

1 hold that in the abeenoe of a finding 
that the rigjbt has been exercised daring 
the last season, the order under seotion 147 of 
the Code of Criminal Procedure passed by the 
learned Sub* Divisional Officer is without 
jurisdiotion and consequently that order must 

be set aside. 

Older set aside. 

(2) 6 C. W.N. 67. 
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or act upon. It is not for the Amin to deter • 
mine whether his superior officer might not ' have 
committed a mistake in issuing the warrant. 

A person assisting an Amin in doing his duty 
cannot be held guilty of criminal trespass. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court of the Sub Divisional Magis- 
trate, Sivakasi Division, in Criminal Appeal 
No. 70 of 1917, preferred against the judg- 
ment of the Stationary 2Dd Glass 
Magistrate, Srivilliputtnr, in Calendar Case 
No. 351 of 1917. 

Dr. S. Stoaminadhan and Mr. A, N, 
Krishna Aiyangatt for the Accused. 

The Public Prosecutor, for the Crown. 

ORDER. — The convictions and sentences 
cannot be upheld. The Amin ^fith accused) 
has to obey the clear directions found in 
his delivery warrant and not to be looking 
into Exhibit C offered for his inspection 
and then to solve a difficult question of law, 
whether his superior officer might not have 
committed a mistake in issuing a delivery 
warrant in wider terms than was legally 
justifiable. 

The other accused assisted the Amin in 
doing bis duty and could not be convicted 
of criminal trespass or charged with illegal 
and dishonest intentions. 

The convictions are eet aside and the 
fines, if paid, will be refunded. 

M. c. P. 

Oonvictions set aside. 


MADRAS HIGH COURT. 
Crimikal Revision Case No. 225 of 1918. 
Criminal Revision Petition No. 175 

OF 191S. 

November 8, 1918. 

Present-. — Mr. Justice Sadasiva Aiyar. 
NAIjLAYA NAICK and others — 
Accosbd — Petitioners 

versus 


EMPBRO R — Respondent. 

Penal Code (.id XT, I' c/ s. 4i7 — Crimin.d 

trespass ^Warrant for d.-l: .'-ryij oj b>j Civil ^ 

^Refusal of Amin to infpvct d K-'tnwnfs ^hoivimj rights 
in derogation of deliver'j 'vn r.in^—Ofeityo. 

An Amin of a Civil C-mrc bo charged with 


orinainal treapaSs for dolivoriug i)i’oporiy to a person 
covered by a delivery '•rant oi Court, although a por- 
tion of the property is claitueil by a diffeieut person 
whoso documents of title tho Amm roidboa to iu^poot 
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It ifl very important for Magistrates to remeiuber 
that lawyers in charge of cases of accused per- 
sons have a large discretion in the way they should 
conduct the defence of accused persons. The posi- 
tion of accused persons is at all times of grave 
anxiety and Courts trying criminal cases should 
bo specially on their guard not to do anything 
which may have the effect of increasing their 

anxiety* , 

Where a trying Magistrate stopped the cross- 

examination of the complainant in a case because 

in his view the complainant had been fully cross- 

examined for one hour: 

Held, that the Magistrate was guilty of an aj’t 
of indiscretion which could reasonably lead the 
accused to believe that they would not get a fair 
trial at his hands and that the case should be brans- 
ferred to the Court of some otht>r Magistrate. 


Appliofttion for transfer of a criminal case 
from the file of the Sab- Divisional Officer, 

Araria. 

PACTS briefly stated are that on 8tL March 

1919 the date fixed for the orOBs examination 
of prosecution witnesses, the Court was held 
at Forbasgunj in camp. The Pleader who 
was retained for the defence did not come 
to the camp and a request by the aaoused for 
an adjournment was refused. The Magistrate, 
being of opinion that the defence Mukhtear 
had deliberately staited a cross-examination 
of obstruction because the adjournmant 'was 
refused, stopped the cross-examination of the 
complainant on the ground that he had been 
oroas-examined for one fall hour. The re- 
maining prosecution witnesses were tendered 
for cross-examination and discharged because 
the accused’s Mukhtear refused to cross-ex- 
amine them before the cross-examination of 
the complainant had been completed to hia 
catisfaction. The accused than put ma 
petition to the Court praying that the com- 
plainant had not been cross-examined on the 
point of occurrence and the witnessas have 
been discharged by your honour. This has 
been prejudicial to the interest of your peti- 
tioners. Besides your petitioners’ Mukhtear 
asked your honour’s permission to cross-exa- 
mine the complainant on the point of 
ocourrence; but the witnesses were discharged 
by your honour. It is prayed that the 
orders may be passed for cross examining 
them.” Upon this the Court passed the 

following order : — 

“The complainant was fully cross examin- 
ed for one full hour. He cannot be further 
orosB examined. The other witnesses ware 
tendered for cross-examination but they were 


not cross-examined. 1 cannot do anything 
in the matter now.*^ 

Mr. Athar Hussain, for the Petitioners. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.- 1 think that it is expedient 
that there should be a transfer of this 
case. In making this order I enght to ssy 
tbat,!in my opinion, the learned Snb-Dxvisional 
Officer was not really gnilty of any bias 
towards the accused persons, but he was, 
undoubtedly, guilty of an act of indiscretion 
which may reasonably lead the accused 
persone, and in this case has led them, to 
believe that they would not get a fair trial 
at the bands of the learned Sub- Divisional 
Officer. I do not think he should have 
stopped the cross examination of the com- 
plainant who was certainly the most import* 
ant witness on behalf of the prosecution. 
I have read the cross-examination of the 
complainant and I am unable to say that 
there was anything irrelevant in that cross- 
examination, or that it was a cross-examina- 
tion of obstruction as the learned Sub- Divi- 
sional Officer says. It is very important for the 
Magistrates to remember that lawyers in 
charge of oases of accused persons have a 
large discretion in the way they should oou- 
duot the defence of accused persone. As I 
said in a case which I decided the other 
day, the position of accused persons is at all 
times one of grave anxiety and Courts try- 
ing these oases should be specially on their 
guard not to do anything which may have 
the effect of increasing their anxiety. 

I, therefore, transfer this case to the learn- 
ed District Magistrate of Purneah who, if 
be chooses, may try the case himself or 
make it over to some Deputy Magistrate 
competent to try the case. Whoever tries 
the case will give an opportunity to the 
accused persona to cross-examine the com- 
plainant and the case will proceed from that 
stage. 

Case transferred* 
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IK1>R4 KABA.IM V. DIJAB&B SiMANTA. 

CALCUTTA HIGH COURT. 

Appkai. from AppsLtATs Obgabb No. 2556 

OF 1917. 

April 23, 1919. 

Presenti^^r. Jaatioe N. R. Chatterjea 
aod Mr. Jnstloe Daval. 

INDRA NARAIN SH AO— Plaintiff— 

ApPELLiNT 

versus 

DIJABAR SAMANTA — Dsfend&mt, 

RAM CHAND and anophur Proforma 

Defendants— B saPONDENTd. 

Limitation Act {IX of 1908), Sch. I, Art. 132— ioan 
of paddy, repayment of, suit jor ^ Charge on immoveable 
property — Limitation. 

A. borrowed some paddy from B. and agreed to 
repay the price thereof with interest at a certain 
rate within a specified period; as security for the 
price he mortgaged certain lands to B. which, it was 
stipulated, B could attach and sell in the event of 
A. failing to re.pay. On ^.’a failure B. brought the 
present suit, but it was dismissed on the ground 
that it was barred by limitation having been insti* 
tuted more than six years after the due date of 
payment, and that Article 132 of Schedule 1 to the 
Limitation Act did not apply as no money was 
charged on the land: 

Held, that there was a clear charge upon the land 
and that Article 132 was applicable to the case. [p. 
860, col. 2.] 

Appeal against the deoree of the Sabordi> 
nate Jndge, 2nd Coart, Midnapore, dated 
the 12th September 1917, reversing that 
of the Mansif, 1st Court at that place, dated 
the 23rd Aagnst 1916. 

FACTS appear from the judgment. 

Baba Debendra Narain Bagchi for Baba 
Amarendra Nath Row, for the Appellant. — 
The plaintiff is the appellant. The appeal 
arises out of a suit for satisfaction of 
money due on a mortgage-bond executed 
by defeudant No. 1. Oefeodant No. 1 
took a loan of 6 arahs of paddy from the 
plaintiff’s grandfather in 1309 and agreed 
to repay the same in 1312 with interest 
at the rate of pice per rnpee mentioned 
in the hood. There was a danse in the 
bond which provided that in case of 
defanlt by defendant, plaintiff would be 
entitled to recover the price of the paddy 
lent with interest thereon together with 
all the incidental expenses of attachment 
and sale by Oonrt. The first Court decreed 
the suit. The lower Appellate Court, although 
• finding in favour of plaintiff, dismissed 
the suit on the ground of limitation. My 
sole point is that the Court of Appeal 
below erred in bolding that in a case like 
this Article 132 of the Limitation Act 


would not apply. I submit Article 132 
applies to the case. See Sripatt Lai DuU 
T. Sarat Ohandra Monial (1) and Nilmony 
Singka y. Haradhan Dass (2). 

Baba SatcowripoH Bay, for the Respond- 
ents. — In every case when paddy is 
taken, the suit must he for recovery of 
money. The question is whether the mort- 
gage was of paddy or any other property. 
Immoveable property cannot be charged 
for repayment. The case of Bash Bihati 
Das V. Kunjahihari Patra (3) acted 
upon by the lower Appellate Court is 
doubtful law. In all oases like the present 
the price of paddy lent most be stated 
for purposes of registration. But that 
cannot be taken to be a charge for the 
money. My submission is that the property 
mortgaged was for paddy and that, there- 
fore, the paddy ought to be retnrned. In 
this view Article 132 is not applicable. 
The matter ought to be decided by a Full 
Banoh in view of the decision in Bash 
Bihari Dis v. Kunjahihari Patra (3). 

Baba Debendra Narain Bagchi replied in 

brief. 

JUDGMENT.— This appeal arises out of a 
suit upon a mortgage-bond. Various defences 
were raised in the case. 

The Courts below have found in favour 
of the plaintiff upon all points, except 
that the lower Appellate Court has held 
that the suit is not governed by Article 132 
Schedule II of the Limitation Act and that as 
it was instituted more than 6 years after 
the due date of payment, it was barred by 
limitation. 

The mortgagor borrowed a certain quantity 
of paddy from the plaintiff and agreed to 
repajthe paddy with interest at a certain rate 
mentioned in the bond. It is mentioned in 
the bond that the paddy was sold for 
Rs. 192. Then the stipulation in the bond is as 
follows: “if I do not repay the paddy within 
the period aforesaid, then on the expiry of 
the aforesaid period you will be entitled 
to recover the price of paddy with interest 
thereon at the rate of li pioe per rupee 
per month, together with costs of Court by 
attachment and sale of the aforesaid lauds (to- 
gether with the crops thereon) which a^-e given 
in mortgage for ihe ropaymeut thereof.’* 

(1) 4(j Ii'-'l 7v''; 22 C. W. X. 790, 

(2) 13 C. W. (1H4). 

(3) 37 luU. Cab. bU-j; C, L. J. 348. 
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It appears, therefore, that money (the 
price of paddy with interest) was charged upon 
the immoveable property. The learned Subor- 
dinate Judge held that Article 132 was not 
applicable, relying upon a decision of this 
Court in the case of Bash Bikari Das v. Kunja^ 
hzhari Patra (3) in which it was held that a 
■ suit upon a mortgage-bond to secure the 
repayment of the loan of certain paddy was 
not a suit to enforce payment of money 
charged upon immoveable property. But all 
the terms of that mortgage-bond do not 
appear from the report of the case and the 
judgment seems to have proceeded on the 
ground that no money was charged upon 
the property. 

The question whether money is charged 
upon immoveable property must depend upon 
the terms of the botd in each case. 

In the present case, as already stated, 
the mortgagee was expressly given the right 
to recover the price of (he paddy with inter- 
est thereon at l i pice per rupee per month 
(together with coats of Court), by attach- 
ment and sale of lauds which were given in 
mortgage for the repayment thereof. There 
was, therefore, a clear charge upon the land 
for the price of the paddy. 

We may refer to the case of Sripati Lall 
Dutt V. Sarat Chandra Mondal (l), where 
Fletcher and Sbamsnl Huda, JJ., in a some- 
what similar case, held that the case would 
come under Article 132 of the Limitation Act. 
There the plaintiff lent a certain quantity of 
rice and the bond provided that if default 
was made in the hisis^ the mortgagees would 
be competent to realise the money which would 
be due at the rate of Its. 6 per map and 
that the realization might be made by sale 
of the mortgaged property mentioned in the 
schedule to the bond and of all other move- 
able and immoveable properties belonging to 
the mortgagors. The learned Judges dis- 
tinguished the case of Rash Bihari Das v. 
Kunoabihari Patra (3). 

We may also refer to the case of Niltnony 
Singha v. Baradhan Dass (2) (Appeal from 
Appellate Decree No. 2804 of lt07). In that 
case the interest was payable in kind (paddy) 
and the case was held by Mookerjee, J., to be 
governed by Article 132. 

Id the present case as stated above, the 
bond expressly provided that the mortgagee 
would be entitled to realise the price of the 
paddy together with interest at li pice per 


tl9ft 

rupee per month by sale of the mortgaged 
property. 

We are accordingly of opinion that the 
case is governed by Article 132 of the Limi- 
tation Act. 

The decree of the lower Appellate Court 
ip, therefore, set aside and that of the Court 
of 6rst instance restored with costs. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civjl Apfeal No. 704 ce 1917. 

June 13, 19i9. 

f resent-. — Mr. Justice Walsh and Mr. 

Justice Ryves. 

SUKHU KOEHl— Plaintife— 

Appellant 
I ersus 

RAM LOTAN and others— Deeemdants 

— Respondents. 

Cii'il Procedure Code (Act V of 1908J, O. XVII, r, 

3 Party unable to proceed with case — Procedure — 

Court, duty of. 

Wlicrou litigunt finds that he is unable from 
any cause to proceed further with his case, it is the 
business of the Court to dispose of tlie case upon 
the materials before it and not to dismiss it for 
default, [p. 851, col. 2.] 

Second appeal against the decree of the 
Subordinate Judge, Jampur, dated the 6th 
March 1917. 

Messrs. B. E, O' Conor and Qokal Prasadt 
for the Appellant. 

Messrs. Iqbal Ahmad, Mukktar Ahmad 
and P. L. Banerji, for the Respondents. 

JUDGMENT. — This case seems to be a 
chapter of obstinacy and misfortune. It 
is difficolt to imagine it happening in any 
other country and one is not surprised 
that the Code, which in some respects 
has gone out of its way to provide elabo- 
rate provisions for default, failure to appear 
and BO forth, has not foreseen what in 
fact happened in this particular case in the 
year 1916, and there is really nothing to 
guide the Courts in the present position. 
But every Court has inherent power, so 
far as it is not limited and prohibited by 
express provisions, to do what is right to 
both parties when tbe.re has been somo 


INDIAN CASKS. 


^5l 


VolfLlI 

SUKHd KOBRl V« BAH LOTAiT. 

failure or miBoarriagOi and to impose 
appropriate terms where that failure or 
misoarriage is clearly shown to be the 
fault of one party so that any injury to 
the other party may be avoided. 

The plaintiff filed this suit sometime 
in the month of February 1916 making 
a claim which in substance turned upon 
the question whether he was a member 
of a joint or separate Hindu family, which 
does not in itself seem an extremely difficult 
point for a man to explain to a Judge in 
person. A written statement was put in 
and either in July or September, we have 
it under the Munsif’s own signature that 
it happened in July, the plaintiff went into 
the box apparently at that time being 
looked by a Pleader and told his story with 
apparent conciseness and clearness and was 
partially cross-examined by the Pleader 
for one of the other defendants. From that 
it must be inferred that at any rate up 
to that stage the plaintiff bad a hona fide 
belief in bis own case which be wished to 
pursue. The cross examination was not com' 
pleted apparently, judging from the Munsif’s 
notes, by arrangement between the Pleaders. 
Therefore, it may be assumed that the 
plaintiff’s own evidence was not completed 
to suit the convenience of the Pleaders on 
both sides. The 22nd of September 1916 
was fixed for the renewed bearing. The 
plaintiff on that occasion appears to have 
been in a double difficulty. His Pleader was 
absent and some of the witnesses who bad 
been summoned were not in attendance. The 
Court treated him with consideration. It 
gave him time till next day. It told him 
to go on with such witnesses as were 
' present and to arrange to summon others 
by warrant at a fresh date to be fixed 
for their appearance. The adjournment for 
the next day was clearly to enable the 
plaintiff to provide himself with another 
Pleader or make arrangements for conduct' 
ing the case. On the next day he was 
present in person. He said that he had 
secured a Vakil who bad a oriminal case 
pending against him. Whether that was 
a moral objection to the Vakil or a physical 
objection in the sense that his bodily pre- 
sence was required elsewhere does not 
appear very clearly, but the net result was 
that the plaintiff was confronted with the 
’ ohoioe of going on as beet be could with- 


out any legal assistance. Here he seems 
either to have lost his head or to have 
shown unneoeBsary obstinacy. It would 
probably have been better if be pnt his 
witnesses in the box, but be declined either 
suggestion. He did not, in our opinion, 
withdraw the suit hut merely confessed 
bis inability to go on any further. The 
position at that stage was just as though 
any gentleman of the Bar arguing a ease 
before one of os suddenly sat down; it 
wonld be our business to deliver judgment. 
And if a litigant finds himself unable to 
proceed further, we think that it is the 
business of the Court to dispose of the 
case on the materials before it, and that 
the learned Munsif who obviously was in 
considerable difficulty at this series of 
misfortunes was wrong in saying that the 
plaintiff did not want to prosecute the case. 
That was just what he did, but he did 
not wish to do it in the way in which he 
was invited to do. We think the Munsif 
had no alteruative but to dispose of the 
case. The plaintiff at that stage pnt him- 
self hopelessly in the wrong. After the 
MuDsif had treated him with consideration 
and given him every opportunity, the plaint- 
iff declined to call the witnesses who were 
available and even to engage another Vakil. 
The Munsif in disposing of the case purported 
to dismisss it for default. An appeal was 
brought from that judgment and the learned 
Subordinate Judge practically adopted what 
the Munsif had done and even put it in 
stronger language that the plaintiff bad 
abandoned his suit. As we have said, we 
cannot agree that this is the oorract view. 
This appeal is now brought by the plaint- 
iff who wants bis case heard. An objec- 
tion is raised to the appeal upon the ground 
that the suit was dismissed for default and 
that no appeal lies from such order either 
to the lower Appellate Court or to ourselves. 
So far as that is oonoerned, the nearest 
rule applicable to the oircumstanoes we have 
described is Order XVII, rule 3, of the 
Code of Civil Procedure and there is a 
decision binding upon us that where that 
rule applies, the duty of tho trial Court 
is to dispose of the suit on the merits and 
not to dismiss it for default i,Badam v. 
Nathu Singh (I)]. And the view taken in 

that case at atiy rate is that the unsuccess* 
(IJ 25 A. 19-ii A. W. N. (1903) 6, 
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ful party has a right oi appeal for what 
it ia worth. We, therefore, hold that we 
are bound to entertain this appeal. On 
the other hand there being no express rale 
exactly applioable, we think we oogbt in the 
exercise of oar inherent Jarisdiotion to do 
what, appears to as most nearly to meet 
.the ends of justice. As we have said, the 
plaintiff was entirely at fault and the 
defendant had a right to have the sait dis- 
posed of on the merits. 

We think the proper order to make ander 
the oircumstances is that the plaintiff shall, 
at any rate as a condition of having his 
suit tried at all, put the defendant in the 
same position as if this miscarriage had 
never occurred, that is to say, he mast 
pay in cash into the Court of the Mansif a 
sum of Es, 369 2 9, representing the costa 
due <0 the three defendants in the two 
Courts as set out in the decree of the 
lower Appellate Court, unless, of oouree, any 
of these costs have already been paid, in 
which case credit for such payment must 
be given. He must also deposit in cash 
or security, sufficient in the opinion of the 
Munsif, a sum of Rs. 250 as security for 
the future costs of the suit in the trial 
Court only, that is to say, whatever the 
costs in the trial Court for the further 
hearing may be. The plaintiff will be 
entitled any surplus between that amount 
and the sum of Rs. 250. Upon the pay- 
ment of the first sum in cash into the 
Munnif’s Court and the deposit of the 
second sum either in cash or in some other 
form of secorily by way of ssourity for 
the future costs within three mouths from 
this date, we allow the appeal, set aside 
the orders of both the Courts below and 
remand the case under Order XLI, rule 23, 
of the Code of Civil Procedure to the Court 
of first instance through the lower Appellate 
Court, with directions to re admit the suit, 
under its original number in the register 
of civil suits and proceed to determine it 
according to law. The costs of this appeal 
will abide the ultimate result of the suit, 
inoluding fees on the higher scale. If at 
the expiration of three months tbo?e sums 
have not been either paid or deposited, 
the plaintiff’s suit and this appeal will stand 
dismissed with costa inoluding in this Court 
fees on the higher scale. 

Appeal allowed] Oase remanded. 


CALCUTTA HIGH COUHT. 

Appeal frou Order No. 257 of 1918. 

May 26, 1919. 

Present: — Mr. Jastioe N. R, Ohatterjea 
and Mr. Justice Duval. 

ANAND A CHANDRA PAL— Deobkh- 

eoLi er — Appellant 
versus 

Srimati ASRAB BHANU axd others— 
Judgment-iebtoro — Respondents. 

Landlord and tenant — Kaimi raiyati, meaning of, 

Raimi raiyati does not necessarily import fi.xity of 
rent, and such a bolding is not transferable and, 
consequently, is not liable to attachment and sale in 
execution of a decree for money. 

Appeal against the order of the District 
Judge, Tipperab, dated the 27th April 1918, 
reversing that of the Munsif, 3rd Court, 
Chandpnr, dated the 18th December 1917. 

PACTS appear from the judgment. 

Baba Prakask Chandra Majumdatt for 
the Appellant. — The decree holder is the 
appellant. He prooesded to exeoaie the 
decree. The judgment-debtor objected to the 
execution on the ground that the holding 
could not be aHaobed as it was an oocu* 
panoy holding. My point is that the holding, 
which the judgment-debtor calls haimi 
raiyati holding, does not mean a non- 
transferable ocoupanoy-holdiDg, It has been 
proved that the holding was transferred from 
time to time. Further the parties them* 
selves mean by a kaimi raiyati holding 
a transferable bolding. The lower Appellate 
Court did not reverse the first Court’s findings 
because it disbelieved them, but simply on 
philological grounds, which is erroneous* 

Babu Hemendra Kumar Doe, for the Re- 
spondents. — 1 never admitted that the holding 
was a transferable bolding. The rent re- 
oeip‘8 showed that the holding was an ordi- 
nary raiyati bolding. The landlord de- 
scribes tbe holding as raiyasi. 

Babu Prakask Chandra Mazumdar replied 
briefly. 

JUDGMENT. — It is found that the hold- 
ing sought to be attached and sold in execution 
of tbe decree for money is not transferable. ' 

It is contended, however, that tbe judg- 
ment-debtor set up a distinctioD between 
kaimi raiyati and ordinary raiyati and it 
was tbe oase of the judgmsnt-debtor 
that the holding was not kaimi raiyati* 
Kaimi raiyati does not necessarily import 
fixity of rent, and the mere fact that the 
distinction was set up by the judgment- 
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debtor between kaimi raiyati and ordinary 
raiyati cannot estop him from ebowing that his 
holding was merely an ordinary oooapaooy 
holding. The Judge has taken into aonsidera- 
tion the fact of the previous transfer and the 
statements contained in the deeds of sale, and 
has oome to the oonolusion that the holding is 
non transferable. 

The appeal must aOsordingly be dismissed 
with Gosts, one gold mohur. 

A ppeal dismissed, 

■ i 


LAHORE HfGH COURT. 

Second Civil Appeal No 558 op 1919 

June 13, 1919. 

Present: — Mr. Justice Dandas. 
MAULABAKHSH and otbess — Dependants 

— Appellants 
vers ts 

DASONDHI and OTUERs — Plaintiffs — 

Besfondenta. 

Cubtom^Village common land — Appropriation btj 
small section for particular use, whether permissible. 

U is not permissible to convert a iakia built !ou 
8ha7nilat into a mosque, thereby diverting the pro- 
perty from the purpose for which it was given and 
depriving a considerable section of the community of 
its use [p 854, col. 1.] 

Second appeal from the decree of th^ Dis- 
t>iot Judffe, Hosbfarp&r, dated the 3rd Feb- 
raaTyl919, reversinr that of the Sobordinate 
Judge. 2nd Claf^, Hoshiarpor, dated the 
2Dd December 1918, diemissing plaintiffa* 
luit with costs. 

The Hcn*ble Mian Muhammad Shafi and 
the Hon’ble Mian Fazl i' Husain, for the 
Appellants. 

Bakhshi Tek Chand, for the Respondents, 

JUDGMENT. — Plaintiffs in this cas*^ sued 
for an injenotion to restrain certain Mosal* 
mans of Basti Hast Khan in the Hoshiarpor 
District from building a p'jnza mosque on 
a plot of land in the village described 

ae a takia. The fir.^t Court foond, first, 
that the Hindus f the village bad never 
actually used this takia tor their marriage 
parties; secondly, that the plaintiffs, who 
Suffered no special ifarnage, had no locus 
standi to object to tho ooinpletion of the 
mosque; and thirdly, that, as a matter of 
fact, tbe pre existing platform had been 


used as a pkoe of prayer. The District 
Judge differed from these findings. He 
concluded that the takia was not a mosque, • 
altbcogh the spot may have been used for ■ 
the purposes of janata prayers. He recorded 
a finding that there is amplo evidence in : 
the pre-ent case to the effect that this > 
takia is used by persons other than MusaL ' 
mans,*’ and lastly he considered that the , 
conversion of this takia into a mosque 
would certainly affect the plaintiff whose 
house is oloseby- and whose cattle are. 
tethered on the land in fropt. The learned 
District Judge was much influenced by the 
decision of tbe Chief Court in a very 
similar case. Satcan v. Mehr Din (1) 
(Civil Appeal Xo. 3139 cf 1916, decided on 
the 6fch May 1918). The defendants have, 
preferred a second appeal. 

The first ground of appeal merely points 
out that Muhammadans formerly owned the 
entire village and it ie only in recent times- 
that a small portion, in fact only a one- twelfth 
share, has been sold to Hindus. This 
way o' putting it is, however, somewhat mis*, 
leading, inasmuch as it would appear that 
the number of Mobammadans is small. 
fact *bere are only some four bouses of 
Muhammadans as opposed to some forty 
houses inhabited by Hindus and tbe $ reater . 
number of (he population are evidently 
Hindus. Then it is pointed out that the 
offer cf Dasondhi, plaintiff, to provide a 
piece of ground for tbe mosque elsewhere 
is vague as he does not own anything ex- 
cept a share in the shamilnt. This, however, 
does not seem to be very material. It s 
quite evident that the conversion of this 
takia into a mosque will certainly be a 
nuisance to the plaintiff, Dasondhi, but he 
coqH not probably object to it on that 
ground alone. 

The appellants* great ditfiouUy is the 
finding of the learned District Judge that 
this takia has been used from time to time as 
the resting place for the rnarring3 partie.s 
of Hindus. This is a finding of fact and 
the leai ned Counsel for the appellants can 
only get round this diirnnity by question- 
ing tbe fact thui the District Judge did 
come to any smLi opposed to the 

conclusion of tii-. r’r.^r, There can 

however, he no a-' to what the 

(1/ 40 fill l>. \v. H. jyis. 
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learned Diatriot Judge means and there 
is a very aonsiderable amount of evidence 
on the reoord that many marriage parties, 
of which the names and ocoasions are given, 
have used this inkiot. This fact mast he 
regarded as now beyond Question and it 
disposes of the oontention that the spot 
can he regarded as a mosque. As indeed 
has been pointed out by the respondents, 
this place is described in the Settlement 
as shamilai, a tahia occupied by Daula 
Shah and others, and there is no hint that 
the call to prayers is ever given here or 
that there is any imam or mutioalli. Now 
taking the finding that this takia is used 
by all sections of the community and is 
not a mosque, it is evident that those 
persons who would be deprived of the use 
of this piece of common land have a right 
to object to its entire appropriation by the 
smaller section, sections 225 and 227 

of Rattigan’s Digest. 

I have been referred to one or two old 
oases in which a co-sharer has built a 
house on some portion of a village common 
land but its demolition has been refused, 
but these osees are not entirely in point. 
The matter has been mo*'t fully discussed 
in the recent Chief Court judgment quot- 
ed above and the conclusion arrived at 
that it is not permissible to convert a 
iakia into a moAqup, thereby diverting the 
property from the purpose for which it 
was given and depriving a occeiuerable 
section of the community of its use. 

The facts in that judgment were on all 
fours with the facts in the present case, 
and the decision in this cate mu3t follow 
that then gifen, which indeed, on the 
finding that the place is not a mosque, 
was conceded before the learned District 

Judge. 

The appeal is dismissed with costs accord- 
ingly. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal fbou Appellate Decree No. 1846 

OP 1917. 

February 3, 1919. 

PresenU — Mr. Justice Tennon and Mr. 

Justice Walmsley. 

GADADHAR BHATAK— Plaintiff- 

Appellant 

versus 

SATISH CHANDRA GHOSE and others 
— Defendants — Respondents, 

Hindu Law— Joint family— Property in possession of 
one member — Presumption — Transferee from member^ 
position of— Burden of proof, 

A transferee from a member of a joint Hindu family 
of property, acquired and standing in the name of 
his vendor, must show that the property was the 
separate property of bis vendor, although there was 
no nucleus of ancestral joint family property. ^p. 
865, col 2 ] 

The presumption that property standing in the 
name and in the possession of a member of a joint 
Hindu family is joint family property would arise 
even where there was in fact no nucleus of 
ancestral joint family, [p. 866, ool. 2.] 

Tarucli Chunder Totadar v. JoodheshteerChunder 
Koondoo, 19 W. R. 178; 11 B. L. R, 1P3 and Dhunook~ 
dharee Lall v. Qunput tail, 10 V7. R, 122; 11 B. L, R. 
201 note, relied upon. 

Appeal against the decree of the Addi- 
tional District Judge, Howrah, dated the 
18th May 1917, modifying that of the 
Sobordirate Judge, Howrah, dated the 27tb 
April 1915. 

FACTS appear from the judgment. 

Baba Dhirendra Lai hastgir (with him Babn 
Khilisk Chandra Sen), for the Appellant, 
contended that the learned Court of Appeal 
below decided the case by wrongly throw- 
ing the onus on the plaintiff. It was an 
undisputed fact that Harakumar and Satoouri 
had not got any ancestral property by 
inheritance. They had separate earnings of 
their own, although they used to live together, - 
in jointness. While thus living together, 
Satoouri purchased the property and sub- 
sequently obtained a permanent lease from 
the landlord. The finding also was that 
Satoouri, and after his death his widow, 
the plaintiff’s vendor, were all along in 
possession of the property, exercising all 
the acts of full ownership. Satoouri and 
Harakumar did not constitute a joint 
family in the sense in which that expres- 
sion is used in Hindu Law. Considering 
that there was no nucleus of ancestral 
joint family property, the presumption that 
would arise under the Hindu Law would 
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be that the disputed property was the 
self'Seqaired property of Satoouri, and 
unless the defendant oould prove that it 
had been purobasei with the joint funds 
of the two brothers in the name of 
Satoouri, plaiotifi was entitled to snooeed. 
The authorities show that where there 
was no nnoleus of anoestral joint family 
property, the mere faot that the brothers 
were joint in mess would not constitute 
any and every property acquired by a 
brother to be a joint family property. 

[Teukok, J. — The brothers were living: 
jointly at the time when the property was 
acquired; you must show that it is your 
self-acquired property.} 

Merely living jointly does not constitute 
a Hindu joint family in the legal sense 
of the expression. The onus was on the 
defendant to show that it was the joint 
property of the two brothers. The presump- 
tion would arise in favour of the plaint- 
iff, and the defendant must rebut that 
presumption by giving proof in support of 
his case. 

Mr, H. D. Bose (with him Dr, Dwarka’ 
noth Mitter and Babu Haradhan Ohatterjee), 
for the Respondents, urged that the 
plaintiff could not succeed unless he 
could prove that it was the self-acquired 
property of one of the two brothers who 
were living together as members of a 
Hindu joint family. Even if there was no 
nucleus of ancestral joint family property, 
the presumption was in favour of the 
defendant. Referred to Dhunookdharee Lull v. 
Ounput Lall (1) and Taruck Chunder Totadar 
V, Joodheshteer Ohunder Koondoo (2). 

Babu Jjharindra Lai Kastgir briefly 
replied. 

JUDGMENT. 

Tednok, J*— -The appeal arises out of a 
suit brought by the plaintiff to recover 
possession of a certain plot of land on declara- 
tion of title. 

It appears that in the town of Howrah 
there were two brothers, named Haranath 
and Satoouri. In the year 1877 a parcel 
of homestead land was bought in the 
name of Satoouri and in the year 1879 a 
oonhrmatory pattah was granted by the 
landlord also in his name. On this parcel 
of homestead land stood a building to 

(1) 10 w. R. 122; II n. L. R. 2Cl note. 

(2) 19 W. R. 173; 11 13. b. R. 193. 


which at some later period certain addi« 
tions were made. The elder brother 
Haranath died about the year 1887. HU 
son Jogendra died in 1892. Satoouri lived 
to tbe year 1905. Thereafter in the 
year 1911 the widow of Satoouri sold 
this parcel of land with tbe building 
standing thereon to the plaintiff, and in 
the same year the widow of Jogendra sold 
the same property to the defendants. The 
contest in this suit and in this appeal ie 
between these two rival purchasers. 

Tbe contention of the plaintiff is that 
the premises were tbe sole self aoquired 
property of Satoouri, while the case of tbe 
defendants, (be respondents before us, is 
that it was joint family property. Now 
the facts as^found are these: The premises, 
as we have already said, were bought in 
the name of Satoouri, in whose name also 
was issued tbe confirmatory paltah in the 
year 1879. It has then been found by 
the Judge that iu this house Haranath 
and after him Jogendra lived with tbe 
younger brother Satoouri as members of a 
joint Hindu family. It has been found 
that there was in faot no nucleus of ancestral 
joint family property. It has further been 
found that at tbe time when the premises 
were purchased and again at tbe time 
when tbe additions were made, Haranath 
and after him Jogendra, and Satoouri alike 
were earning substantial incomes. In this 
state of facts the learned .ludge has thrown 
upon the plaintiff-appellant the onus of 
proving that this property was purchased 
by Satoouri on bis own account and was 
his separate property. The only question 
in tbe appeal is whether in doing so he 
has misplaced tbe onus. The contention 
of tbe appellant is that the presumption 
that all property in the possessiou of any 
member or members of a joint Hindu family 
is joint property arises only when it has 
been shown that there is a nucleus of 
joint family property. Now, on that point 
there is in the deoiaiou of this Court some 
conflict. But we think that we ought to 
follow in this case the decision of Chief 
Justice Couch and Mr. Justice Glover: 
Taruck Ohunder Totadar v. Joodheshteer 
Chunder Koondoo ( 2 ). Iu that case after 
an analysis of the rieoisions of their Jjord- 
ships of tlia 1 vidioial Committee, Couch, C. J., 
clearly laid down that though it might be 
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nsefnl for the plaintifE in snob a oaae as 
this to show that there was a nnoleas 
of property^ he oonld not agree in snob 
a ease that plaintiff-appellant was boand 
to prove the existence cf snob nnoleas. 
Mnoh to the same cffeot is the deoision 
of Jaokson and Dwarka Nath Mitter, JJ., 
in Dhunoohdharee Lall v. Qunput Lall (I). 
No doubt in that case there was a nnolens, 
bat it was found, as a fact, that this 
nnoleas was insnffioieat. On the authority 
of these two oases whiob have not been 
overruled by a decision of the Fall Benob of 
this Court or by any deoision of the Judioial 
Committee, we mast hold that the learned 
Distriot Judge was right in plaoingthe onos 
on the plaintiff-appellant who asserted that 
the premises were the separate property 
of his vendor. 

This appeal is dismissed with oosts. 

Walmslky, J. — 1 agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

SbcoNo Ci7JL Appeal No. 519 ok 1916, 

June 9, 1919. 

Present : — Wr. Jnatice Waleh and Mr. Justice 

Ry vop. 

JAGDISHWAR PRASAD and anoiher — . 

Plaintiffs — Appellams 

versus 

SHEO BAKHSH RAI and another — 

De ken DAMS — Respondents. 

Contract Act {IX of 1872», 23~Public policy--^ 
Contract to pay money after perfoiinance of marriage, 
validity of— Hindu Laxv—AUenaHiu by female— Legal 
necessity — Money paid for one jurpose diverted to 
another. 

Wbero a contract ]irovicJes that \> ton a marriage 
has been arranged and pei forma tho parent of 
either tho boj or tlie girl ^>ho is u party to the 
niarriuge shall j)ay a certain eim cf money, tho 
contract is not Void o6 initio as keirg opposed to 
public policy, [p. 8^6, ccil. <?.] 

Tlic hict that money advanced to a Hindu feinalo 
for one l(!gul necessity is used or dj\erted to some 
cither purpose equally valid is not snftcient in itself 
to invalidate the transaction, [p. 857, ccl. 1.3 

Second appeal against the deoiee of the 
District Judge, Allahabad, dated the 31st 
May 1915. 

The Hon’ble Dr. Tej Bahadur SaprUf 
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' * 

Messrs. D. C. Banerji and Kanhya Lai, for 
the Appellants. 

Dr. S. N. Sen and Mr. Ookul Prasad, for 
the Respondents. 

JUDGMENT. — We have come to the oon* 
elusion that this appeal must be dismissed. 
There is nothing in the question of publio 
policy raised. No doubt, it is the law in 
India as in England that a oontraet to 
provide a child in marriage in oonsidera- 
ticn of a money payment will not be en- 
forced in a Court of law. That is a very 
different thing from saying that' when a 
marriage has been arranged and performed, 
a payment by the parent of either the boy 
or the girl who is a party to the marriage 
is a contract which is void ab inttio as 
being against public policy. No authority has 
been quoted which goes to this length and 
which would involve condemning a large 
proportion of marriage oontrAots in this coun- 
try. Secondly, we cannot 6nd anything in sec- 
tion 92 ofthe Evidence Act against which this 
case, as found by the Courts below, offends. In 
Bubstanoe the dccument in question stipulated 
for consideration divided into three classes, 
Rs. 500 for pilgrimage to Gya, Rs. 500 
for debts in connection with the lady’s 
daughter’s marriage and Rs. 200 for the 
repairs of her heme. Each of tbefe classes 
of liabilily wculd be snflacient, if established 
in fact, to support legal neoisBity, On the 
facts found Rs. 1,200 ofthe Rs. 2,000 was 
money retained by the mortgagee to be 
need as and when it suited the mortgagor’s 
purpose for the repairs of the bouse. Cir- 
rumstances, however, becoming too strong 
for her and involving a change of inten- 
tion, Rs. 1,000 of this Rs. 1,200, in the 

events which happened, was utilised to dis- 
charge a liability which she had incurred 
to the father of her daughter’s 
bnaband in respect of her daughter’s 
marriage. Whether or not owing to 
the fact that her daughter had already 
been betrothed and bad reached the some- 
what advanced age of eighteen exceptional 
pressure was exeroited upon her does not 
really matter in our opinion. The long 
and short of it is this that whereas the 
money was advanced for legal necessity which 
inolnded amongst other things liabilities in 
respect of the daughter’s mariiage, in the 
event, after it was advanced, it was used 
or diverted to Eome other purpose equally 
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Y&lid, which would have been aaffioienfc to 
support the transaction if it bad been the 
original object and stated consideration for 
which the advance was made. We do not 
think that this circumstance is sufficient in 
itself to invalidate the transaction. We, 
therefore, agreeing with the lower Appellate 
Court, dismiss this appeal with costs, includ- 
ing in this Court fees on the higher scale. 

Appeal dismissed. 


MADRAS HIGH COURT. 

CiTiL Revision Petition No. 134 of 1918. 

October 22, 19i8. 

Present'. — Mr. Justice Abdur Rahim. 

T. VBNKATAKRISHNAMACHARbU- 

Dffend ANT— Petitioner 


versus 

K^aruam ARUNACHALAM PILLAY 
Plaintiff — Respondent. ^ 

Contract Act (IX of ISW, s. 70, scope of— ^wful 
payment' meaning of— Payment made on b?half of 

another, whether can be recovered. 

A payment is said to be “lawfur* ’iviibm the 
meaning of section 70 of the Contract Act, if it is 
shown to have been made in good faith or 
was not an unla^vful payment, and the per.on 
making the payment did not intend the payment te 
be gratuitous, but expected compensation for it^ 
What is lawful payment will depend on the facts of 
each particular case. W here a payment is made 
against the protest of the person on whose behalf it 

purports to have been paid, it would not bo covered 

by the section, [p. 85P, cols. 1 '•^2] . w v 

Chedi Lai v. Bhagwan Das, U A. 234; A. W- 
(188v»>67: 6 Ind. Deo. n. a.) 577 

Choih y. Hari Dai Jaii,Z-ilnd. Cixs.'iUi 2\ C. W. N. 
394; 25 C. L.J.3a.S not followed. 

Rnm Tuhul Sing v. Bisiccsuar 
E 305; Ifi B, L. R. 20S; 2 L. A. 131; 3 tour. I . O. J. 

477; 3 Suth. P. 0. J. 136. distinguished 

Damodara Mudaliar v. Secretary of State for India, 
18M.88:4M. h. J. 20^; 6 lad Dec. (n. s.) ^10. 

Yogambal Boyce .4»n/ia»u Animal v. ^alna 
3farfcovar,3 Ind. Cas. HO; 33 M. K.; b M. L . UUi 

19 M.L. J.489 and Reddiar v. 

of State for India, 2K lad. Cas. 300; j-S M. L. W 

M. I/. T- 234; 2 L. W. 320; (I'Jlo) M. W. N. 2o6, 

followed. ^ fiioov 

Petition, under section 25 of Act IX of loo/, 

praying the High Court to revise the decree 

of the Court of the District Munsif, Chittoor. 

in Small Cause Suit No dll of 1917. 

Messrs. V. Lakshmiuarayanu and P. 

Srinivasa Ait^angar, for the Petitioner.^ 

Messrs. A. Ohilimbarani and C. 

Mudaliar. for tho Ra.^pondent. 


PILLAT. 

JUDGMENT.— It is found by the District 
Muusiff that the payment of a quit-rent by 
the plaintiff was made for the benefit of the 
defendant, who was liable for the quit-rent. 
At the same time he has found that the 
payment was not made at the request of 
the defendant. The Munsif, however, finds 
upon the facts, and no doubt rightly, that 
the plaintiff did not intend to make the 
payment gratuitously. Under section 70 of 
Ihe Indian Contract Act, "where a person 
lawfully does anything for another person 
or delivers anything to him, not intending 
to do 80 gratuitously, and such other person 
enjoys the benefit thereof, the latter is bound 
to make corapeufation to the former in 
respect of, or to restore, the thing so done or 
delivered." The wording of the section, as 
has been observed in a number of oases, is 
very wide and is wider than the rule of 
the English Common Law. But there are 
capes in which a narrow interpretation has 
been placed on the word “lawfully.” For 
instance in Chedi L I v. Bhagwan Das {\) it is 
stated by Straight, J., at pages 242 and 243: 
"1 pointed cut to Mr. Simeon that if you 
could read section 70 of the Contract Act 
witheut the wrid ‘lawful’ in it, 1 might 
go to the full length of the contention set 
up by him. But I prepume that the Legis- 
lature intended Eomeihirg when it used the 
woid ‘lawful’ and that it bad in oon- 
Umplaiion cases in which a person held 
Euoh a relation to another as either directly 
to create or by implication rfasonably to 
justify an infeierce that by some act done 
for another peison lie party doing the act 
•was entitled to lock for esrope* aation for 
it to Ih.eperfon for whom it was done." 
Reliance is also placed by the learned Vakil 
for the petitioner on the ruling of the 
Privy Counoil in Barn Tuhul Sing v. Biseswar 
Lall Sahto (2), where it is stated as a general 
proposition: "U is not in every casein which 
a man has benefited by the money of 
another, that en obligation to repay the 
money arises. The iinestion is not to be 
determined by ni‘'e oensideration^ of what 
may bo fair or prrrrr a-^cording to tbe 
highest niorali'v To snpport such a suit 
there niii* t bt- *)i.ilg!ition, exprebs or 


M. 


L, 


(Dll ' 
(n. 


'» ..-i 


A. 'V. 07; 6 Dho, 


. 577. 

« \ t 


r« 


I r 


» 1 


H I. 2(jSj 2 I. A. IHl; 
r c. J. 136. 



858 INDIAN OASES. [191$ 

TENKmKRISBMAUA CBABLU V. ARUMAOHALAH PILLAT. 


implied, to repay. It Is well settled that 
there is no enoh obligation in the ease of a 
volnotary peyment by A of B*s debt. Still 
lefs will the action lie when tbe money 
has been paid, as here, against the Will of the 
party for whose nee it is sapposed to have been 
paid, Stokes v. Lems (3). Nor oan the ease of 
A be better beoanse be made the payment not 
€X mero motUf bat in tbe coarse of a transao* 
tion which, in one event, would have tamed 
oat highly profitable to himself, and ex- 
tremely detrimental to the person whose 
debts tbe money went to pay.*’ This is 
a statement of law which is not based on 
tbe words of section 70 of tbe Contract Act 
and if we read this proposition in the light 
of the facts, I think the case is easily dis- 
tinguishable from the present case. In the 
present case there oan be no doabt that 
the payment by tbe plaintiff was made in 
good faith; be certainly did not intend the 
payment to be gratuitoas; he expected com- 
pensation for it. As has been pointed out 
by Pollock and Mulla in their commentary 
on the Contract Act, section 70 enacts a 
law wider than the English Common Law on 
tbe subject. Tbe preponderance of rulings in 
this High Court does not eopport the res- 
tricted view which foand favonr with the 
Allahabad High Court in Chedt Lai v. 
Bhagwan Das (1) or with the Calcutta High 
Court in Fanchkori Ghosh v. Hori Das Jati (4), 
It was laid down in the latter case that 
**to entitle a person to claim tbe benefit 
of section 70 of tbe Contract Act, the 
payment must have been laufuUy made, that 
is, by a person having a lawful interest in 
making it and net some interest from the 
point of view of tbe payer.” If 
by that is meant that there must 
be some interest like that mentioned in 
section 69, I must, with great respect, 
observe that I find no warrant for any such 
limitation. On the other hand as far back as 
Damodara Mudaliar v. Sicrefary of State for 
India (5), it was held by this Court: “Cer. 
tainly there may be difficulties in applying 
a rule stated in such wide terms as is that 
expressed in section 70. According to the 
section it is not essential that tbe act shall 

(8) (1786) 1 T. R 20; 99 E. R, 949. 

(4) 34 InO. Cas. 8-11 : 21 C. W. N. 394; 26 C. L- J 
326. 

^5) 18 M. 8R alp. 91; 4 M, h, J, 205; C Ind. Dec. 
(n. b.) 410. 


have been necessary in the sense that it 

has been done under oironmatanoes of pressing 

urgency, or even that it shall have been 

an act necessary to be done at sometime 

for the preservation of property. It may, 

therefore, be extended to oases into which 

DO question of salvage enters, it is not limited 

to persons standing in particular relations to 

one another; and, except in tbe requirement 

that the act shall be lawful, no condition is 

prescribed as to tbe circumstances under 

which it shall be done.” This view of the 

law has found acceptance in later rulings of 

this Court. Yogambal Boyee Ammani Ammal 

V. Naina Pillai Markayar (6) and Sapthaiishi 

Reddiar v. Secretary of State for India (7). 

In the last mentioned case it was tbe view 

of Ayling, J., that the payment must be 

held to be lawful within tbe meaning of 

the section, if it could be shown to have 

been made in good faith or that it was not 

an unlawful payment. It may not be easy 

to define what are the circumstances in which 

the payment would not be lawful; the case, 

for instance, in which a payment is made 

against the protest of the defendant would, 

I think, not be covered by section 70. I 

think the ruling in Oajapathi Krishna OAan- 

dra Deo v. Srtnivasa Charlu (8) also supports 

the view which 1 am inclined to take in 

this cape, and I do not think that the deoi- 

sion ^ of the learned Chief Justice and 

Srinivasa Aiyangar, J, in Jagapatiraju v. 

Sadrusannamarad (9) lays down any pro- 

position inconsistent with Yogambal Boyee 

Ammani Ammal v. Naina Pillai Markayar 

(6) and the other rulings to which I have 

referred. I, therefore, dismiss the petition 
with costs. 

M.C.P. 


Petition dismissed. 


w T 1 AQft ® M. L. T. 162; 19 

w J- 384: 17 M. L. T. 

W V Si rn^’ 26M.L. J. 433; (1914) M. 

L W 29 M. L. J. 639; 2 

t. w. 1046; 18 M. L. T. 464. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

StcoMD Civil Appeal No, 333 of 191 8. 

February 18, 1919. 

Prc^ 0 n^: — Sir Henry Drake* Brockman, 

Kt., J. C. 

LA0HMANPR4SAD — Plaintiff- 

Appellant 

tersus 

RAM CHANDRA RAO— Defendant— 

Respondent. 

Negotiable Inatrumenta Act (XXVI of 1880, ss. 37, 
64, 62 — Handi, auit on — Presentment, failure to make 
— Liability of drawer, whether ceases. 

PlaintiS sued upon a Kiindi drawn by the defend- 
ant on himself and payable in 181 days. Defendant 
pleaded that there had been no presentment of the 
hundi. It was found that the hundi was not 
presented and the plaintiff’s suit was dismissed on 
the ground that, under section 64 of the Negotiable 
Instruments Act, the defendant wa.s not liable to 
the holder: 

Held, that there was no necessity in this case for 
the bill to be presented for acceptance at all, the 
defendant, as drawer, being liable under section 37 
of the Negotiable Instruments Act as principal debtor 
and there being no separate drawee, [p. 859, col. 2.] 

The non-presentment for payment at maturity of 
a hundi, or bill of exchange, the presentment of 
which is required by section €6 of the Negotiable 
Instruments Act, has nob the effect of relieving the 
drawer from liability, fp. 859, col. 2. 3 

Ramakistnayya v, Kaasim, 13 M. 172; 4 Ind, Dec, 
(v. B.) S^-/,Farzand Alt v- Agra Savings Bank, A. W. 
N. (1896) 201 and P/iul Chand V. Gamja Ohulam, 21 
a! 450; A. W. N. (1899) 157; 9 Ind. Dec (n. s.) 994, 

followed. , , ^ , 

Under the general law it is for the debtor to seek 

out the creditor for the purposes of performance, [p. 

860, col. 1.] . . 

Qaneshr. Sidhakaran, 13 C. P. L. R. 74, Meghraj 
V. Johnson, 31 ind. Cas. 88C; 11 N. L. R. 189 at p. 192 
and TVa/ion V. Mascall, (1844) 67 R. B.671 at pp. 
676, 676; l'< M. & W. 462; 14L. J. Ex. 54; 2 Dowl. 
& L. 410; 163 E. R. 188, followed. 

Presentment of a negotiable instrument is not 
necessary in the case of a maker of the note, in 
order to render the acceptor liable, unless the note 
is, in the body of it, made payable at a particular 
place, [p. 860, col. 1.3 

Appeal against the decree of the District 
Judge, Nimar. in Civil Appeal No. 54 of 
1918, dated the Ibtb April 1918, arising 
out of Civil Suit No. 167 of 1913, decided 
by the Subordinate Judge, Harda, on the 31st 
January i9. 8. 

Mr. 0. L. Subhedar, for the Appellant, 

Mr. M. Qupta, for the Respondent. 

JUDGMENT.— The appellant in this 
Court sued upon a hundi drawn by the 
respondent on himself on the 10th May 
1914 and payable in 181 days. Both the 
Courts below have found that as pleaded 
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by the reBpondent no presentment of tbO 
hundi was made. The trial Judge gavo 
tbe plaintiff a decree in spite of ibis 
finding on the strength of eertain transac- 
tions with wbioh we are not now conoerned* 
Tbe defendant appealed to tbe District 
Court contending, inter aUa, that tbe suit 
should have been entirely dismissed 
on aooount of tbe plaintiff’s failure to 
present tbe document for aooeptanoe and 
the plaintiff filed a oross-objeotion olaim- 
ing additional interest. Tbe District Judge 
allowed tbe appeal and dismissed tbe suit 
on the ground that under ^eotion 64, 
Negotiable Instruments Act, 1881, the de* 
fendant is not liable to tbe bolder. Tbe 
fact that in tbe memorandum of appeal 
failure to present for acoeptanoe, not failure 
to present for |:a)ment, was relied upon 
apparently escaped the lower Appellate 
Court’s rotice: in this oonneotion I would 
cbreive that there was in this case no 
necessity for the bill to be presented for 
aeceptanoe at all, tbe defendant as drawer 
being liable under seotion 3? of tbe Act 
as prinoipal debtor and there being no separate 
drawee. 

Id this Court it is urged on tbe plaintiff’s 
behalf that tbe nen presentment for pay- 
ment at maturity of a hundi or bill of 
exchange, the piesentment of which is 
required by section 66, Negotiable Instru- 
ments Act, bas not tbe effect of relieving 
tbe drawer from liability. There is ample 
authority to suprort this centention and 
none to tbe orposite effict las been cited 
for tbe respondent. The oaees in point 
are HQmakistnoyya v. Rassim (i), Fartand 
AH V. Agra Savings Bank (2) and Fhul 
Chnnd V. Oanga Ohulam (3). Section 64 
of the Negotiable Instruments Act requires 
a bill of exchange to be presented for pay* 
ment to the acceptor and lays down (hat 
in default of such presentment the other 
parties thereto are not liable thereon to 
the bolder. Section 66 requires a bill 
made payable at a speoihed period after 
date to be pieftnted for payment at 
maturity, but Lot prescribe any penal- 

ty for fftilni’t. In the present case the 
drawer and tl-e aooeptor are identical and 

( 1 ) 13 M. 172; 4 Jrui. Dec. (n. a.) 832. 

(2) A. W. N. (1S90; 201. 

(■^) 1. ! A. I'O; A. W. N. (1899) 1U7; lud. Dec. 
a ) 9 ’-4, 
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he ia in praotioally the same position aa 
the maker ot a promisaory note. In English 
Lav when a bill ia aooepted presentment 
for payment is generally not neoeasary in 
order to render the aooeptor liable, and it 
ia similarly enperflaoua in the case of the 
maker of a note onleaa the note ia, in 
the body of it, made payable at a partionlar 
place. In both inatanoea the bringing of 
a suit ia itself auffiiient and that though 
the instminent be payable on demand. 
The reason is that under the general law 
it is for the debtor to seek out the 
creditor for the purposes of performance: see 
Oanesh v. Sidharkaran (4) and Meghraj 
V. Johnson (6). The Eoglish Law in a 
case of the maker of a promissory note 
was thus stated by Parke, B., in Walton v. 
Mascall (6) : — 

It is clear that a request for the pay- 
ment of a debt is quite immaterial, unless 
the parties to the contract have stipulated 
that it shall be made: if they have not, 
the law requires no notice or requeaf; hut 
the debtor is b>and to find out the 
creditor and pay him the debo when doe. 

• request or presootment is 

necessary to charge the aooeptor of a 
b:ll or the mikep uf a n^tt; he is bound 
to pay it at mafurify, and to tiad cut 
the holder for that pa^po^e.*’ 

Ocher authorities to the same tff.ot will be 
found cited in Bylea on Biiis" at page 219 
(I7th Edition), 

The decision of the lo^er Appellate Court 
is wrong and its, decree ia hereby set 
aside The case ii remanded to thit Conru 
for determination of the grounds of appeal 
which were left undecided and of the 
cross-objection. The Court-fee paid on the 
menorandum of second appeal will be 
refunded and other costs iu this Court 
will be paid by the defendant respondent. 
Costs hitherto incurred in the Courts 
below will be costs in the cause. 


Decree set aside. 
Case remanded. 

(4) 13 C. P. L. R 74 at p. 77. 

(fi) 31 Ind. Cas. 880; 1 1 N. L. I?. 1‘9 at p. 192. 

(6) (1844) 67 R. R. 671 at pp. 675, 676: 13 M. A W 
V>li 14 L. J. Ex. 64; 2 Dowl. A L. 410: 153 E. R, 


PCJlV.JAB OBIBP OOiraT. - 
Skcxvd OlVJL Appeal No. 117 of 1919. 

March 24, 1919. 

Preaenf:— Mr. Justice Martineau. 

The RAMPUR SUGAR STATE FACTORY, 
Through ths MANAGER ok ths 
FACTORY — Defendant — 
Appbllast 


DIWAN CHANDISHAR DAS, Through 
DIWAN CHAND — Plaint(ff8— 

Rbsponoents. 

Contract Act (IX of 1872;, m. 5, 6, 1 -Proposal and 
acceptance — Revocation, wKenxom/plete. 

In a suit for recovery of a certain sum of money 
as damages for alleged breach of contract to 
supply 60J bags of sugar, it appeared that in reply 
to the plaintiffs’ letter of the 1st February 1915 the 
defendants intimated their rates, whereupon the 
plaintiffs telegraphed on the 4th Ff.biuary their 
acceptance subject to their approval of the samples 

which they asked the defendants to send, and con- 

firmed the telegram by a letter of the same date. The 
samples were sent and reached the plaintiffs on the 
J Jth, on which date the defendants sent a telegram 
to the plaintiffs saying that they could not 
hold stock after that evening and asking them to 
wire instructions This telegram was not delivered 
to the plaintiffs as the address they gave had not 
b30n regiBterect On the same date, the defendants 
sent the plaintiffs a letter in confirmation of the 
telegram. On the i:th February the plaintiffs sent 
earnest-money .and wrote to the defendants that they 
would send instructions the next day. The defend- 
ants, on the same date, wrote informing the plaintiffs 
hat theypould not hold stock for them and refused 
the earnest.money sent by the plaintiffs: 

unqualified accep- 

J wL defendants’ offer up to 

the time when the latter sent their telegram on the 

nth February; [p. 661, col 2.] ^ 

defendants’ telegram 

bittor’«r ' in consequence of the 

adZ f telegraph, 
he address, the plaiutiffs must be deemed in law 

defendants’ re- 

?3lTh«; ^ LP 862 ,coI.1.] 

Distrlot V*****'. deoree of the 

October l ofr- J dated the a6th 

let theMnnaif,. 

let Class, Amritsar, dated the 31st January 

1918, deereeing the claim. ■ 

Ula ° Appellant. • 

spondeuts ‘ 

Krm^has°“®,7--^° ««« Amritsar 

delivery nf rnn u for the non- 

been naa ^ sugar. A decree has' 

Pftssed in favour of the plaintiffs and J 
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bae been npbeld hy the Distriot Judge. 
Tbe defendants have Bled a seoond appeal in 
this Coart. 

Tbe question in the oane is whether 
there was a complete oontraot between the 
parties for tbe delivery of 500 bags of 
sugar. In reply to a letter of tbe Ist 
February 1915 from the plaintiffs asking 
tbe defendants whether they would reduce 
their rates for sugar, the defendants on the 
3rd February intimated tbe rate they would 
aooept. The plaintiffs telegraphed on tbe 
4th February that they aooepted 500 bags 
at tbe rate mentioned subject to tbe approval 
of the sample which they asked tbe de* 
fendants to send, and oonBrmed the tele- 
gram by a letter of the same date. The 
defendants wrote on tbe 6th informing tbe 
plaintiffs that they were sending the samples. 
Tbe samples were sent and ars said to 
have reached tbe plaintiffs on the lltb. 
The defendants sent the following telegram 
to the plaintiffs on the 11th: '^Received 
6rm offer for sugar. Cannot hold stock 
for you after this evening. Wire,” That 
telegram was addressed to **Bawa, Amritsar.” 
which had been mentioned in the plaintiffs’ 
letters as their telegraphic address, but it 
was not delivered because tbe plaintiffs had 
not had the address registered at tbe tele- 
graph office. 

Tbe defendants sent a letter to the plaint- 
iffs on the same date in oonBrmation of 
the telegram, but tbe plaintiffs have not 
produced ittbongb they were given a notice 
to do so. On the ]3tb February tbe plaint- 
iffs sent a money order for Rs. 100 less 
one rupee commission through their dealers 
to tbe defendants on account of earnest 
money and wrote on the same date inform- 
ing tbe defendants of this and saying 
that they would send instructions about the 
sugar tbe next day. Tbe defendants on 
the same date wrote ioforming tbe plaintiffs 
that they could not bold stock for them, 
aud that previous oorrespondenoa regard- 
ing tbe rates should be considered as null 
and void. They refused the money order 
sent by tbe plaintiffs. 

The learned Distriot Judge holds that 
tbe plaintiffs’ letter of the I8th February 
amounted to au uuqaalided acceptance of 
the proposal ooutAiudd in the defendants’ 
letter and teiogram of the 3rd, and that 
(here bad been no valid rovocatiou of that 


proposal by the defendants. With regard 
to tbe defendants’ telegram of the lltb, 
be says that it was admittedly undelivered 
and that the revocation of tbe proposal 
could be complete against tbe plaintiffs only 
when it came to tbeir knowledge. With 
regard to the letter of the same date, be 
says that there is nothing to show that 
the plaintiffs received it before sending 
tbeir letter of tbe 13tb, that the letter itself 
would not show when it was received, and 
that the plaintiffs were not asked to pro- 
dnoa the envelope from which this fact 
might be determined. He, therefore, con- 
siders that no inference adverse to the 
plaintiffs can be drawn from their not pro- 
ducing tbe letter. 

The case hinges on the defendants* telegram 
and letter of the 11th Febinary, in which 
they informed the plaintiffs that their offer 
would hold good only up to tbe evening 
of that day. Admittedly there had been 
no unqualiBed acceptance of the offer up 
to that time, as the plaintiffs had aooepted 
it only flnbjeot to the approval of the 
sample. Therefore, if the defendants’ revoca- 
tion or qualiBoatioc of their original offer 
came to the knowledge of the plaintiffs before 
the plaintiffs sent their letter of the 13th, 
tbe claim must fail. 

Now. with regard to the letter of the 
11th February the mistake which the 
learned Distriot Judge makes is in assum- 
ing that the letter itself would not show 
when it was received. It is quite likely 
that when the plaintiffs received it, they 
may have noted on it the date of its 
receipt or made some endorsement which 
would show on what day it was received. 
This would account for their not pro- 
ducing the letter, and there is no reason 
for not drawing the natural presumption 
from tbeir failure to produce the letter 
which they were given notice to produce, 
namely, that if it Lad been produced it 
would have shown that they received it 
on the 12th. The presumption is all the 
stronger because a letter posted at Rampur 
on the nth would, in the ordinary course 

of events, have been dolivorsd at Amritsar 
the next day. 


As regards tbe telegram sent by the 
defendants on tbe llth. this also, although 
then leaiiiOi Counsel did not 
point, ujMDjars tu 


me 


iiOi. argue the 

to be alone 


a 
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snffioient answer to tbe plaintiffs’ olaim, 
sinoe it was in oonseqaenoe of tbe plaint* 
iffs’ misrepreseiitatioD that tbe telegram 
did not reaoh them. In tbeir letters to 
the defendants they wrongly stated Bawa, 
Amritsar” to be tbeir telegraphio address. 
Had they not done so, tbe defendants 
woald have addressed tbe telegram to 
the plaintiffs by name, and it would in 
the ordinary oourse have been delivered 
to tbe plaintiffs on tbe lltb. 

Supposing that tbe defendants bad sent 
a registered letter to tbe plaintiffs 
revoking their offer and tbe plaintiffs bad 
refused to aooept tbe letter from tbe 
postman, or supposing that tbe plaintiffs 
bad reaeived the defendants’ letter, but 
allowed it to remain unopened, oould tbe 
plaintiffs’ plea that they were ignorant 
of tbe revocation have been entertained ? 
Clearly not. The defendants did all that 
was in tbeir power to inform tbe plaint* 
iffs that their offer would bold good only 
till tbe evening of the lUh February, 
and it was entirely owing to the plaint- 
iffs’ misrepresentation about this telegraphio 
address that tbe defendants’ telegram was 
not delivered. In these circumstances the 
plaintiffs must be deemed in law, though 
not in actual fact, to have received the 
information on tbe lltb February. 

There was oonseqoently no complete con* 
tract between the parties, and it is un- 
necessary to go into the question whether 
it was also essential for tbe plaintiffs 
to send Rs. 500 as earnest money to 
make tbe contract complete. 

I accept tbe appeal, reverse tbe decrees 
of the Courts below, and dismiss tbe suit 
with costs tbrougbout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appbll4TB Uecreb No. 2955 

OF 1916. 

March 25. 1919. 

Mr. Justice N. R. Obatterjea and 
Mr. Justice Panton. 

KALU— Depbmdant No. 2— Appellant 

tersus 

HAMIJUDDI HOWLADAR— Plaintiff, 

AMD OTHERS — RBSPONDBHTS. 

Api>€al, second — Q»tcst»o?i ?€manJ, 

■.tuhclher can be raised for tirei 


tl9l9 

A qiieatiau which necessitates a remand and the 
taking of evidence, if not raised in the Courts beluw, 
cannot be raised for the first time in second appeal, 
[p. 863, col. 2.] 

Where, therefore, it was 'Objected for tbe first 
time in second appeal that, in order to give juris- 
diction to the Sub-Registrar in whose jurisdiction 
a certain lease-deed had been registered, a fictitious 
plot of land had been entered in the lease, the High 
Court refused to entertaiu the objection, [p. 86^, col. 
2 .] 

Appeal against tbe decree of tbe Subordi- 
nate Judge, Khulna, dated tbe 16th 
November 1916, reversing that of the Munsif, 
2nd Court, Bagerhat, Hated the 2^th April 
1915. 

FACTS appear from the Judgment. 

Babu .JJarat Ohandra Eoy Ohowdhury (with 
him Babu Satya Oharan Sinha), for tbe 
Appellant. — Tbe lower Appellate Court was 
wrong in setting aside the judgment and 
decree of the first Court, as it did not take 
into consideration and deal with tbe follow- 
ing material points for decision of tbe 
case 

(а) Tbe dakhilas (rent receipts) produced 
by tbe defendant showing payments of rent 
to tbe landlord. 

(б) The oral evidence of the agents of 
the superior landlords proving the 
rent payable by the defendant, who was 
a lessor under an assignment of tbe rent 
by tbe husband of tbe lessor dealt with 
at all. 

(c) The documentary evidence, Fxbibit B 
a letter by which the lessor’s husband 
made arrangements to pay the rent through 
tbe defendant. 

The Record of Rights upon which 
much reliance has been placed by the 
Appellate Court bears no date. 

The document described as Exhibit 2 
has no existence. 

A certain fictitious plot of laud has 
been brought within the area of the mort- 
gaged^ land in order to bring it within the 
jurisdiction of the Registiation Office at 
Jbalakati. It is a fraud according to the Regis- 
tration Act. Thus the document upon which 
the plaintiffs claim their title is invalid. 
Harendra Lai Roy Ohe^wdkuri v. iSnmati 
Hart Dost Debi (1). 

Babu Narendra Kumar Rose, for the Re- 
spondents. — My learned brother’s argument 

(1) 23 lod. Cas.6375 18 0. W. N. 817} 27 M. L. J. 
80j 41 0. 972! (J914) M. W. N. 462} 16 U. L. T. 6; 19 

C.L. J 481}1L. W, 1050}18Bom. L. R. 400i 12 A, 
L.J. 774;4U. A. 110(P. 0.). ■' 


Vol. LI] INDIAN OASES. 853 

' K&LD V, flAUlJDD0I HOWCiiDAR. 


is based on tbe findings of faot in second 
appeal and as saeh is cot maintainable. 

The learned Sab'Jndge has said that 
dukhilas cannot be relied on. 

In khewat No. 90 of tbe Record of 
Rights mention is made of tbe disputed 
land. 

The date of the Record of Rights was 
mentioned by the first Gonrt. The Record 
of Rights mnst have been prepared before 

1321 B.S. 

In the Settlement Records Nos, 90 and 
91 are two different lands and No. 91 refers 
to the disputed land. 

Tbe point abont the Registration Act is 
taken here for the first time. ^ 

In Harendra Lai Boy Ohotedkuri v. Srimati 
Hart Dasi Debt (1) the case was that 
tbe land was not in existence at all and 
thas it is distingnisbable. 

Babn Sarat Ohandra Eoy Okowdhuryf in 
reply. — On plaintiff’s own admission it is clear 
that this plot of land was inserted to 
bring tbe kabuliyat to be registered within 
tbe jarisdiction of Jbalakati Registration 
Office. The plaintiff says in bis evidence, **I 
do not possess that land. That plot was 
broQght in order to have the patta registered 
at Jhalakati by creating jarisdiction of tbe 
Court.” 

Tbns it was a fraud upon the registration 
law,< as has been pointed out by the Privy 
Council case. 

The lower Court does not say anywhere 
that the dakhilaa are forgeries bat still 
it does not take into consideration tbe 
entries in those receipts. 

When tbe substantial portion of evidence 
was not considered by the Appellate Court, 
as was done by the Bret Court, tbe 
decision is wrong in law. 

JUDGMENT. — Both the plaintiff and the 
defendant No. 2 claimed title to tbe disputed 
land under leases said to have been granted 
by the landlord. Tbe defendants relied upon 
a lease executed in tbe year 1312, and the 
plaintiff relied upon another lease executed 
in 1319. The Court of first instance held 
that the lease in favour of the defendant 
was proved and that, therefore, the plaintiff 
could not succeed. On appeal that decree 
was set aside by the [learned Subordinate 


Judge and the defendant No. 2 has appealed 
to this Court. 

Two questions have been raised in this 
Court, tbe first is that tbe lease under 
which the plaintiffs claimed is void inasmuch 
as a fictitious entry of a plot of land was 
made in it in order to give jurisdiction to the 
Sub- Registrar of Jhalakati in whose Regis* 
tration Office the document was registered, 
and reliance was placed on a recent decision 
in the case of Harendra Lai Boy Ohotadhuri 
v. Jrimaii Hart Dasi Debt (1). 

This question however, was not raised in 
either of tbe Courts below and the necessary 
facts have not been gone into by them. 

Reliance is placed upon certain statements 
made by the plaintiff in cross examination; 
but the plaintiff stated that there is a plot 
of land within the Jhalakati Sub Registrar’s 
jurisdiction, which was included in the 
kabuliyat. The question whether it was 
intended at the time of granting tbe lease 
that the plot of land should form part of the 
lease was not gone into by the Court below, 
as it was not raised by the defendant; and 
we are not disposed to allow this question 
to be raised after the case has passed through 
two Courts, which would necessitate a re- 
mand and farther evidence on the point. 

The second contention is that the learned 
Subordinate Judge has not considered some 
of the facts found by the Court of first in- 
stance in reversing the decision of that Court 
It is pointed out that the learned Subordi- 
nate Judge has not considered the dakhilaa 
produced by tbe defendants showing payment 
of rent to the landlord, and the evidence, 
oral and documentary, showing that the rent 
payable by the lessor to the superior land- 
lord was paid by the defendant under an 

assignment of the rent made by the husband 
of tbe lessor. 

The learned Subordinate Judge says* "The 
evidenoe about defendant No 2’8 possession 
and payment of rent is not reliable”. That 
covers all the evidenoe cn the point. It is 
true that he does not discuss the evidence 
and that It would have been more satisfac- 
tory if ho bad more specifically mentioned 
the documents and diaoiissed them But we 

are unable to hold that he did not consider 
all the evidence, 

Then it is cotiteuded that the Record of 
Rights, on which so much reliance was placed, 
does not near any date. 
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There is oral evideaoe, however, oothepoint, 
wbioh goes to show that the settlemeut 
proceedings took place a year after the eze- 
oaiioD of the kabuliyat. The learned Snbor 
dinate Judge points oat that there are two 
khetoats. One is No. 90 whioh relates to 
certain lands which are admittedly held by 
Ajimaddi and Najimuddi under defendant 
No. 4, who is the lessor and that the disputed 
land which appertained to khewat No. 9 1 
was shown in the Rsoord of Eights as being 
in the khas possession of defendant No. 4, 
the lessor. The learned Sabordinate Jadge 
says that if these disputed lands had been 
in the possession of defendant No. 2, there 
is no reason why they ooald not have been 
entered in his name in the Rscord of Rights. 

In these oiroamstances, we think that the 
appeal mast be dismissed. We make no 
order as to costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revisio.i No. 231 of 1918. 
March 22. 1919. 

Preseni: — Mr. Findlay, A, J. C. 

NARHAR, JDDOMKNT- DEBTOR — APPLICANT 

versus 

G. M. BUTI - Decaeb-holder — 
Non-Applicant. 

Civil Procedure Code (Act V of 1908), 0. XZl, r. 66, 
App. E, Form 29 — Execution oj decree — Pro- 
clamation of sale — Omission to state time of commence- 
ment of sale — Irregularity — Sale, U'hcther can beset 
aside. 

Order XXI, rule 66, read with Form 29 of Appendix 
E of the Civil Procedure Code, requires that the time 
of the commencement of an execution sale should bo 
specified, [p 864, col. 2.] 

The omission to state the time of sale in a 
proclamation for sale of immoveable property is a 
material irregularity which entitles the judgment, 
debtor to have the sale set aside, provided he proves 
that loss has been caused to him by the irregularity. 
[p.86i.col.2.] 

Proof of such loss may consist either of direct 
ovidonce in the narrow sonso or of evidence of facts 
which warrant an inference that the irregularity 
was the cause of inadequate price, [p. 865, col. 1.] 

Even if no objection is specifically raised in this 
connection in the lower Courts, the irregularity is 
one which would vitiate the sale and would be sot 
aside in second appeal, [p. 866, col. I.] 


Application for revision of the order of the 
District Jndge, Nagpar, dated the 20bb Jaly 

19(8. 

Mr. M. Bhawani Shankar Ntyogii for the 
Applicant. 

Mr. M. R. Indurkar, for the Non Appli- 
cant. 

ORDER — The preseat revision ap- 
plication is concerned with the qaestion 
whether omission to state the time of sale 
in a proclamation for sale of immoveable 
property is a material irregularity wbioh en* 
titles the jadgment'debtor to have the sale 
set aside, provided he proves that loss baa 
been caused to him by the said irregularity. 
Assumiog for the nonce that the omission 
to state the time of sale did occur, it has 
been urged on behalf of the non-applicant, 
on the strength of the decisions in Duri v. 
Mohanlal (1) and Oanesh Prasad v« Musam- 
mat Rewa Bai (2), that the present case is 
one in which a mere erroneous view of law 
has been taken, and that this Court should 
not in any event interfere by way of revi- 
sion. This contention seems to me, in the 
oiroamstances of the oase, an impossible one. 
On the assumption 1 have made, there has 
prima facie been an illegality and a serious 
flaw in the procedure wbioh is speoially 
laid down in the Civil Prooedure Code for 
sale of immoveable property. The decision 
in Shew Prosad Bungshidhur v» Ram Ohunder 
Harihux (3) in reality is against the present 
non-applicant, for the remarks of Woodroffe, J„ 
made therein, olearly indicate that, if there 
had been an error in procedure, he would 
have thought it his duty to interfere in 
revision. In my opinion, therefore, the pre- 
sent oase is one where I should interfere if 
the facts alleged by the applicant are 
established. 

It is praotioally admitted that there 
was an omission to state the time in the pro- 
olamatioD, while OrderXXI, rule 66, read with 
Form 29 of Appeodiz B of the Civil Prooe- 
dure Code, olearly requires that the time of 
commencement of sale should be specified 
It seems to me impossible that the entry 
6/6 ooald be intelligently oonstrued in any 
way as specifying that the sale was to 
last from siz in the morning to siz at night; 

(0 4 N.L. R. 184. 

(2) 41 Ind. Caa. 883; 13 N. L. R, 116. 

(3) 23 Ind. Caa. 977j41 0, 323. 
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wbioh oonteDtion has bean serioaaljr pa6 
forward io this Coarfc. 1 nesd hardly point 
oat that the Code does not provide for sash 
a sale lastiDR for 12 hoars; all that is neoes* 
sary is to speoify the time of the ooiamenoe' 
ment of sale. Kvea if one ooald aooept the 
snggrestion that the proclamation ordered the 
sale to last for 12 hoars, it is not seriously 
oontended that this did in fact oooar. For 
the purposes of the present case, therefore, 
we most take it that the proclamation did 
not state the time of sale. 

That being eo, the decisions in Surno 
Moyei Dehi v. Dakhzna Rtn an (4) and 
Bhikari Mtsra v. Rani Surja Moni (5) are 
ample authority for the view that this 
omission was a material irregularity. It has, 
however, been urged that the present appli* 
oant did not in the lower Court speoidcally 
put forward this plea in his two objections to 
the oonSrmation of sale. It seems to me, 
however, that even if we assume that the 
applicant did not specifically put forward 
this contention in the lower Courts, the 
irregularity was one which would prima 
facie vitiate the sale, cf. Sant Pershad Singh v. 
Sheo Narayan Singh (6), Moreover, it is 
perfectly clear that the contention was, as 
a matter of fact, agitated between the 
parties, at any rate, in the lower Appellate 
Court, for the learned District Judge has 
devoted a considerable portion of his judg- 
ment to dealing with the matter. The 
only point, therefore, wbioh 1 have to 
decide is whether material loss has been 
caused to the judgment-debtor by the 
irregularity in question. Proof of such a 
loss is required, and this proof may consist 
either of direct evidence in the narrow 
sense or of evidence of facts which 
warrant 'an inference that the irregularity 
was the cause of inadequate price. Mow in 
this case there are several oimamstanoes 
indicating that tbs property did not realise 
the prise wbioh it might reasonably be 
expected to do. The only bidders present 
appear to have been the decree-holder 
and the brother of a servant of his and 
still another servant of his. The time, £ 
may say, was one when plague was raging; the 
judgueot-debt 3r aile?el tbit the property 
was worth Ri. w urenouly Rj. 1,250 

(4) 24 0.2)1: li [n 1. D (v. s.) 8t>l. 

^5J 6 C. W. X. 48. 

(0' lo Ind. Gas. 733; 10 C. W. X. 1022. 


were realised. The original figure at which 
the Maib Nazir attempted to start the 
auction was Rs. 4,0C0 and this certainly 
suggests that the ultimate price realised was 
an abnormally small one. All these facts 
satisfy me that the present case is one where 
one may justifiably draw the inference that 
substantial injury has been caused to the 
applicant by reason of the irregularity in 
question, and for these reasons I am of 
opinion that the property in question must bs 
re sold. It is urged that the second applica- 
tion, dated 23rd April 1918, should have been 
held to be time-barred, but I think it must 
be considered as one in continuation of the 
earlier one dated 22Dd March 1918. 

The judgment of tbs District Judge, dated 
22ad July 1918, as wall as the order of 
the junior Subordinate Judge, datsd 23rd 
April 1918, confirming the sale are, therefore, 
set aside and the case is remanded to the 
latter Court for rs'disposal of the application 
for execution, dated 22nd September 1917, 
1 make no order as regards costs in the pre- 
sent application. 

Case remanded. 


ALLA.HABAD HfGH OOCRV. 
SifiCOMD Civil Appeal No. 330 op 1916. 

April 22. 1918. 

Present '. — Sir Henry Richards, Kr,, Chief 
Justice, and Justioa Sir P. C. Banerji, Kt, 
LALMAN PANDK — PL»iNriFP-— 

ArPBLL4NT 

verstxs 


SHEO NARAIN PANDE and otubrs^ 

DePENDANTS — R eSPOKDENI’S. 

M>rtij%>je — A'jreement h^tioj^n. mortgagor ait,i u^orf. 
gagee as to redamplion ufetirfier mor'ijagea^ unregistered 
— Agreement acte.l — litgisfrtition, objection to 

xvkether can be ta\'en snb segue nHg. 

The manager of Cho plaintiffs family entered into 
an agroornent with the dertmdaiita-niortgagoes that the 
latter sho.ild roJecm e'*rtaiu earlier mortgages \vh*'re- 
upon they would lieoom.- uw'icr.s of the redeemed 
property exce|>‘. a d-pie sha'-e which was to bo mailo 
o/er, unonoaiiibjrc I, to 'lie pl iintiH’s fatln^r, Thu 
agroeni'jnt was n Jt regisieiecl, Ijut it was acted 
upjiiby th- L') it. in Luit the plaiutilf'a 

father obtained u fue the l-pio sbaie, and 

siibn^ju .uf !\', p i'.iun proccHidiugi wore takuii 
on tlub’.- . Ji' d-T'v: 1 '.iici; being the 
uot iuer--i 
u ^ - 


♦ 


J. c i - : •. .ii'.ii oeing tno owner.’, and 
I. .. -i-:i of tho property. IMaiiitilf 

niji'tgjgoos for redo 
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Held, that the sait was not maintainable, and the 
fact that the agreement was not registered, as it 
should have been, did not affect the validity of the 
redoinption by the defendants, the second parties to 
the agreement • 

Seooed appeal from a decree of the Subor- 
dinafe Judge, Basti. 

Mr, Hornandan Prasad, for the Appellant, 

Mr. Koilas Nath Katju (for the Hon’ble Dr. 
Tej Bahadur Bopru), for the Respondents. 

JUDGMENT.- This appeal arises ont of 
a suit for redemption. The property was 
mortgaged in the year 1880. The property 
was in a sense redeemed in the year 1898 
by the defendants of the 6 rst party. In 
troth and in fact the redemption took 
place in this way, that the manager of 
the plaintiffs’ family entered into an 
agreement with the defendants of the first 
parly that the latter should redeem two 
mortgages and that the defendants were to 
become the proprietors of all the property 
redeemed except a 4 pie share which was 
to be made oyer nnenoambered to the 
plaintiffs’ father, who represented the 
plaintiffs’ family. This doooment was not 
registered and accordingly it could not be 
need to show that the equity of redemp* 
tion had rested in the answering defendants. 
It was proved in the Court below, apparently 
without any objection on legal grounds, 
that as a matter of fact the agreement, 
though unregistered, had been acted upon. 
The 4-pie share had been recovered in a 
suit brought by the plaintiffs’ father in 
1902 and partition proceedings bad sub- 
sequently taken place on the basis that 
the answering defendants were the actual 
proprietors, and not merely mortgagees 
of the share of which they were in posses- 
sion. Under these oiroumstancea we think that 
the Court below was justified in dismissing 
the suit; we think that the principle, upon 
which the case oi Mahomed Musa 'v, Aghore 
Kumar Oangult (1) was decided, may be 
applied to this case. We dismiss the appeal 
with costs. 

Appeal dismissed. 

fiitn 28 Ind. Cas. 930} 43 C. 801; 17 Bom. L. H 420; 
21 C. L. J.231; 2S M, L. J, 648j 19 0. W. N. 250; 13 
A. L. J. 229j 17 M. L. T. 143; 2 L. V7. 258; (1915) 
M. W. N. 621; 42 1. A. 1 (P. C.). 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No, 2011 

OF 1917. 

April 23, 1919. 

Present:— Mr. Justice N. R. Chatter jea. 
Sreemati NITYA KALI DUTT— Plaintiff 

— Appellant 
versus 

SARAT CHANDRA BOSE and others 
— Defendants — Respondentb. 

Appeal— Appellate Court, duty cj— Evidence, exclu- 
sion of, from consideration, effect of— Procedure, 

The plaintiff sued for a declaration of her title to, 
and possession of, a mango garden. It appeared 
that the garden appertained originally to a taluk 
which was amicably partitioned into three shares: 
later on, one of these shares was partitioned and the 
garden fell to the share of one N. A. from whom tbo 
plaintiff purchased it. In order to prove her title 
to, and exclusive possession of, tho garden the plaint- 
iff produced certain documents, but the Sub-Judge, 
on appeal, considered these documents only in con- 
nection with the question of partition, and excluded 
them from consideration on the question of posses- 
sion, holding that they were inadmissible in 
evidence: 

Held, that this was wrong} the documents were title- 
deeds and contained an assertion of title to, and 
possession of, tho property in dispute on behalf of 
tho prcdecessor-in-titlo of the plaintiff, and were 
thus evidence in favour of tho plaintiff and against 
tho defendant, and should not have been excluded 
from consideration on tho question of possession, 
[p. 868, col. 1.] 

Appeal agaiust the decree of the Sub- 
ordinate Judge, Dacca, dated the 29th June 
1917, reversing that of the Munsif, Mun- 
shiganj, dated the 30tb June 1916. 

FACTS appear from the judgment. 

Baba Jogesh Chandra Jloy (with him 
Babn Asitaranjan Ohosh), for the Appel* 
lant.*— This appeal arises oat of a sait for 
declaration of plaintiff’s title to a certain 
mango garden which he acquired by virtue 
of his exclusive possession for more than 
12 years. The first Coart decreed the 
suit. The lower Appellate Court dismissed 
it. The disputed garden is sitaate in 
Talak No, 6821, which was partitioned 
in three hisyas, viz , 83 annas, 5 5 annas 
and 2 annas. The first hisya belonged to 
two brothers Sher AH and Nur Ali, 
which they divided eqaaily between them* 
selves. We claim the dispated garden as 
belonging to the hisya of Nur AH. Nur 
AH had two sons A and B. In 1872 a 
nobala was executed by them in favour 
of A's wife with respect to 2-annas 2’gandas 
2‘karQs share, where it was asserted 
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^bat the dispnted garden appertained 
to the 8§-annas hisya. In 1879 a 

kaikohala was ezeonted in favour of third 
persons by A, where also there was a 
similar assertion as before. In the same 
year B and his wife ezeoated a kaikohala oon* 
taioiog a similar assertion. In 1881 plaint* 
ifi porobased a 2'aDnaB 10 cowries share 
under a kohala by A*8 wife. A, B 

and B’s wife, where also a repetition of 
a similar assertion was made. In the 
same year A’s wife ezeoated a kaikohala 
in favonr of plaintifi’s husband in respect 
of l*anna and h-couries share. A suit 
for foreolosure on the Fame was decreed 
in 1892 and possession was delivered. 
The next kaikohala was executed by A 
and bis wife in favour of plaintiff’s husband 
for a portion of the hisya in 1883. A 
suit for foreclosure based thereon was 
decreed and possession was delivered in 
1892. The third suit for foreclosure based 
on a kaikchala dated 1886 by B and his wife 
in plaintiff’s husband’s favonr with respect 
to a portion of the hisya was decreed 
and possession was delivered in 1895. In 
all these decrees the mango garden was 
stated to be in plaintiff’s possession which 
. has been continuing ever since. The learn- 
ed Judge seemed to think that these 
decrees were not admissible in evidence. 
The defendant’s possession dates from 
. 1903, in which year he purchased l anna 
h'karas share of the hisya. In his 
conveyance there is no mention whatever of 
the mango garden. The defendant’s vendor 
himself deposed that be bad never been 
. in possession of the mango garden. My 
title has perfected by reason of my ad- 
. verse possession of the garden for over 40 
. years. My title-deeds, which are good 
evidence showing the disputed garden 
in my exclusive possession, ought not 
I to have been shut out. The decrees con- 
clusively show that the garden belonged 
to my vendors, My nest grievance is 
that the learned Judge was wrong in 

* holding that my possession was not ad- 

* verse to the on-eharers in view of the 
fact that I was a sirnnger The defend- 
ant, who is a Pleader of 31 years’ stand- 
ing, could not adduce any evidence except 
that of bis own. 

Baba Rajendra Ohayidra Gulia (with him 

* Bftbu Frokash Ohcindru Pakrashi), for the 


Respondents.— The only defect in the 
learned Judge’s judgment is the passing 
remark that the documents are inadmissible. 
The story of an amicable partition has 
not been proved. The documents do not 
specially mention the garden to be in 
plaintiff's vendors’ share. Even an error would 
not justify the reversal of a judgment if it 
has not affected the merits of the case. All 
the documents have been considered and 
findings on them recorded. The statement 
of the defendants’ vendor directly con- 
tradicts his statement in the conveyance 

Babu Jogesh Okandra Boy, in reply — 
The documents have not at all been 
considered. The documents are noticed 
merely to show that there was no partition. 
They were not considered in the light of 
plaintiff’s possession. I wonid remind 
your Lordship of the well-known English 
principle that where there is no evidence 
to go to the Jury, the Appeal Court 
cannot reverse the finding of the first 
Court. The learned Jndge has misdirected 
himself on the question of possession. 
The case ought to go back for re-trial. 

JUOGrMEN^T. — The appeal arises oat of 
a suit for a declaration of the plaintiff’s 
title to, and recovery of possession of a 
mango garden known as tin takia amra 
hagicha. 

The garden appertains to a taluq which, 
it is admitted by both parties, was 
amicably partitioned with three hisyas, 
namely, one of 8^ annas, another of 5^ 
annas and a third of 2*anna8 share. 
The plaintiff’s case is that the S^-annas 
share again was amicably divided between 
two brothers Nur Ali and Sher Ali and 
that the disputed garden fell into the 
share of Nnr Ali who held it as bis 

khamar. 

The Court of first instance found that 
although there was no formal partition, 
the whole gaiden was in the exclusive 
possession of Nur Ali and his heirs. On 
appeal, the learned Subordinate Judgu 
came to the conoluslon that the plaint- 
iff had failed to provo either an actual 
partition or that tho i?arden had been 
in the exclusive ci h-rr voudoi: 

Nur Ali and h'/hs. 

The plaiu*. >■ 1 a to this Co:\t, 

and it on her behalf thaS 

the leariiO'.; Jad^o wcvs wrong 
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in exolnding from bis oonsideration tbe 
titlo'deeds and other dooaments, whioh 
show that the mango garden was ezolnsively 
in tbe possession of her vendors, and that 
the Jndge was wrong in holding that there 
was not **a tittle of evidenoe” to show 
that tbe plaintiff’s predeoessor in^title was 
in ezolnsive possession of the land. 

There is no doabt that the learned 
Subordinate Jndge has considered some 
of the doonments in connection with the 
question of partition, and so far as the 
question of exclnsive possession is oon- 
cerned, he disbelieved the oral evidence 
for the plaintiff. But referring to a cer- 
tain mortgage and kathobala be says: 
*'lt was not till the mortgage and katkohala 
were executed in favour of tbe plaintiff’s 
hnsband that we come to the case of 
ezolnsive possession of the land by Nor 
All’s son Hoasain Ali and his daughter 
in law Noaohi Bihi. But these doonments 
are not admissible against the defendant 
No. 1 or bis predecessors, who were 
strangers to these documente.” The learn- 
ed Subordinate Judge is in error in 
holding that the doonments are inad- 
missible against the defendant No. 1 
or his predecessor. Tbe decision to whioh 
he refers has no application to the pxesent 
oase. 

Tbe documents relied upon are tbe title' 
deeds under whioh the plaintiff olaims: 
and in those documents title to, and 
possession of, the land in dispute were 
asserted on behalf of the plaintiff’s pre- 
deoessor in-title. They are, therefore, 
evidence in favour of tbe plaintiff and 
against the defendant. 

The learned Pleader for the respondent 
also says that the above observation of tbe 
learned Subordinate Judge is erroneous, but 
it is oontended by him that that does notaffeot 
the deoiaion beoanse in the earlier part of the 
judgment be has referred to, and considered, 
most of the documents and rejected them 
en the grounds stated in the judgment. 

The learned Subordinate Jndge appears 
tu have considered tbe documents in connec- 
tion with tbe question of partition but so 
far as ths exclusive possession is concerned, 
,he does not seem to have considered them 
beoause in his opinion they were not 
admissible in evidence. 


In the very next passage he says: "There 
is not a tittle of evidenoe on the record 
from whioh I can safely . conclude that 
Hossain Ali and his legal representatives 
and Noaohi Bibi were in exclusive posses- 
sion of the land. ” Now, this conolnsion 
most have been arrived at by him after 
excluding tbe documents which, in his 
opinion, were inadmissible in evidence. 

The learned Muneif says: * I 6nd from 
a series of old registered doonments and 
also from old collection papers and chiita 
hied by tbe plaintiffs that the land in suit 
which has been proved by nbrehutted evidence 
to be known as tin takia amra hagicha was dealt 
with as appeitaining exclusively to Nnr All’s 
hisya by bis eons and their transferees (see 
Kzbibits 2, 2A, and d).” 

Then again be observes that "the plaintiff 
was in pcsseseion of tbe land in suit to the 
exclusion of all heirs of Nur Ali for at least 
the last 22 years. ” There is also a state- 
ment made by the defendant’s vendor, 
(summoned as a witness in the oase) that 
there was a separate hisya of Nur All 
and Sber Ali and that this dag was allotted 
to Nnr Ali’s hisya. 

The learned Subordinate Jndge no doubt 
has come to tbe finding that the exclusive 
possession on tbe part of the plaintiff’s 
vendor had not been proved. This finding 
could uot be interfered with in seooud 
appeal, were it uot for the fact that tbe 
learned Subordinate Judge says that tbe 
documents katkobalas and others, upon 
whioh tbe Mnnsif came to a finding in 
favour of tbe plaintiff, were inadmissible 
in evidence: and as already stated, although 
they were considered by the learned Sub- 
ordinate Jndge in oonoeotion with the question 
of partition, they were not considered by 
him in connection with the question of 
exclusive possession: I think that they should 
be considered in oonneotion with the question 
of possession. 

The next contention on behalf of the 
appellant is that the learned Subordinate 
Judge was wrong in bolding that the defend* 
ant beiug a oo sharer, no question of 
adverse possession could arise. Tbe learned 
Judge says: 

"The defendant No. 2 is a co-sharer of 
the land. Such possession by the plaintiff 
was not adverse to tbe defendant No* \ 



Vol. lill INDIAN OASES. S69 

Jia&MNATHA GHiRIAR V.^SBEMU BHATTIOHARIAB. 


and bis predeoessor until a hostile olaim 
was set ap by her to tbeir k'nowledge.’’ 

No donbt, possession by one oo*sharer 
is not hostile to the other oo- sharers nnless 
there is oaster, or a hostile title is set 
up to tbeir knowledge. Bat in the present 
ease it is oontended that the pUintiff 
pnrohased a certain share more than 12 
years before the suit and had khas posses* 
sion to the exolasion of the other oO'Sbarers 
and that there was in fact an oaster of 
the defendant. This matter shoald also be 
gone into by the lower Appellate Court, 
if the question of exolasive possession is 
found in favonr of the plaintiff on the 
whole evidence inolading those held to be 
inadmissible by the Oonrt below. Lastly, 
it has been oontended that the defendants 
not having claimed any title to more than 
2-annas share of the garden, the plaintiff’s 
title to the remaining fonrteen'annas share 
QUght to have been declared. 

The respondent has no objection to a 
declaration of the plaintiff’s title to the 14 
annas, bat be says that there is no oaase of 
action with regard to this 14 annas. The 
defendants, however, do not claim anything 
more than 2 annas. Under the oironmstanoes, 
a declaration might be made in favour of 
the plaintiff in respect of the 14 annas 
of the garden in any case. 

In these oiroamstanoes I think that the 
case shoald be sent back to the lower Appel- 
late Coart in order that the Court may 
lake into consideration all the evidence on the 
record and then dispose of the appeal 
according to law. 

Costs will abide the result. 

Caie 8‘rit bach. 


MADRAS HIGH COURT. 

Second Civir Appeal No. 2171 op 1917, 

January 10, 1919, 

Fresent-. — Mr. Jastioe Phillips and 
Mr. Jastioe Hrishnan. 
CHAKRaLVARTHI V.JAGANNATHA 

GHA.RIAR AND ANOTHER — RbSPONDENT 
No. 2 NEWLT ADDED RSSPONDBNT — ApPELLANIS 

versus 

SEENU BHATTACHARIARa?ias 
RAMASAMI BHATTACHARIAR and 

OTHERS -^PlUNTIFPS AND DEFEND iNT3 

No3. 5, 7, 8, 9. 12 TO 14 — Rbspondents. 

Mindu, Laxo^Temple — irercdtia)*t/arcbaka, sitspenftton 
o/, temple —Interim mepeji&ion pending 

enquiry— En(iniTy not held for long period — Interim 
order treated as punitive till viniication of character in 
law Court-Validity of order — Right of arohaka to 
damages ar.d restoration of office —Liability of temple 
funds. 

The trustees of a temple have the right to make 
an interim order suspending an hereditary 
archalta pending enquiry into his conduct without 
previous notice, but such power should not be exer- 
cised except in cases of urgency where, from the 
nature of the misconduct alleged and other circum- 
stances, immediate suspension from office becomes 
a necessity to safeguard the interests of the 
institution [p. 871, col, 2.] 

If, however, the intended enquiry is not held within 
a reasonable time after the interim order is passed, 
the interim order becomes illegal and invalid and 
the archaka has the right to maintain a suit for pos- 
session of the office and for damages, [p. 872, col. 1.] 

In such a suit it is not the ■ duty of the Court to 
enquire into and adjudge upon the charges against 
the person suspended and to confirm the order if the 
charges are found to bo true. The plaintiff is entitl- 
ed to have an order by the trustees, after notice to 
himself and proper enquiry, before he is punished, the 
Court's order not being an adequate substitution 
for it. [p 872, col. 1.] 

Where an interim order of suspension is after- 
wards converted into an order to subsist till the sus* 
ponded archaka vindicates hie character in a Court of 
iaw, it becomes punitive and illegal, [p. 872, col. ?,] 

The temple funds are liable for the claim for 
damages where the trustees, in passing such order, 
acted, in what they conceived to be, for the best 
interests of the temple, [p. 872, col. 2.] 

Seooad appeal against tbe deoree of the 
Dietriot Court, Tanjore, in Appeal Suit 
No. 187 of 1915, preferred against tbe deo- 
ree of the Court of tbe Diatriot Maneif, 
Thirntharaipaodi, in Original Suit No. 
317 of 1912. 

FACTS appear from the jadgraont. 

Messrs T. Narasimha Iyengar^ C. V. Raju’ 
gopalachariar and S. Panchapagesa Sastrt^ 
for the Appellants. — The trustees have power 
tc pass an inte rim order of sasponaion ami 
enquire into cbeohargea made by theTarwadej 
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Seshadri Ait/awflar V. Ranga Bhaftar (1). 
Here, they directed the Arohaka to proceed 
agfaiost the newspaper which pablished the 
impotations again&t him and yindioate 
his character in a Court of law. Such an 
order is within the oompetecce of the 
trustees and is not illegal. 

As a matter of fact the action of the 
trustees was amply justified by the finding 
of the trial Court that the Arohaka bore a 
reputation for immorality. 

The order should he looked upon as a 
punitive one, which was justified by the 
misconduct of the plaintiff. 

In any event the temple funds are not 
liable for the tortious action of the trustees. 

Messrs. S. T, Srinivasagopalachariar and T, 
R^Venkaiaroma Snstrit for theRespondents.— 
Seshadri Atyangar -v. Banga Bhatfar (1) only 
recognizes the power of trustees of a temple to 
pass an interim order of suspension of an 
Arohaka pending enquiry. Such an order 
could only be legitimately passed in oases of 
urgency. Here there was no urgency to 
justify the trustees' action. The intended 
enquiry should anyhow be completed within, 
a reasonable time and could not he inde* 
finitely postponed. It offends against the 
first principles of natural justice that a 
man should be condemned nnbeaid. 
No enquiry ^as held for full 14 months. 

The fact that in a suit by the plaintiff 
for damages the Court finds the charges 
against the suspended man proved does 
not cure the initial defect in the proceed- 
ings by the trpstees It is the duty of 
the trustees to assign reasons for their 
action after an enquiry made by themselves. 

The order of the trustees could not be 
treated as punitive. If punitive, it is illegal 
because the plaintiff was not given an op- 
portunity of meeting the charges. 

The temple funds are liable for the 
plaintiff's claim,, because the new trustees 
only maintained an existing order bona fide 
and in what they conceived to be for the 
best inlerfsts of the temple. 

JUDGMENT. 

Krisbi^an, J.' — In the suit from which this 
second appeal has arisen, plaintiff sued to 
recover the ofi^oe of hereditary Arohaka 
in the temple of Sri Sarangapani in Kumba- 
konam, which h® alleged he was entitled 

(n 10 Tnd. Caa. 648; 36 M. 631; 21 M. L. J. 580; 
JO M. L. T. 14. 


to, and to restrain the defendants from 
obstmoting him in the discharge of his 
duties and in the enjoyment of the emolu- 
ments appertaining to bis office and to 
obtain damages for his wrongful suspen- 
sion from it by the trustees, which resulted 
in lo^s of emoluments to him. Defendants 
Nos, 1 to 5were the trustees and the remaining 
defendants were the plaintiff^ co-Archakaa. 
The trustees denied plaintiff's claim to his 
Arohakaship being hereditary, bnt the lower 
Courts have found as a fact that be is 
an hereditary Arohaka and we must accept 
the finding in second appeal, 

The suspension complained of, was by an 
order of the trustees, Exhibit O, made in 
September 1910 and served on the plaintiff, 
which stated *'on account of the imputa- 
tions made in the petition concerning you 
received from the committee office as also 
in the *Yatbartbavaahani' newspaper and the 
allegations made against yon by various 
respectable persons, the trustees are greatly 
dissatisfied with you. Pending searching 
enquiry into a final disposal of the same 
you are suspended from your office. You 
shall, therefore, take notice that, even during 
the Murai of any other Arohaka, yon 
should not act as a substitute." Subse- 
quently in April 1911, when the 2nd res- 
pondent before ns became a trustee 
he confirmed the order of suspension. No 
notice was given to, and no explanation 
was taken from, the plaintiff before the 
order was passed. The suit was filed in 
November 1911; it was admitted that no 
enquiry was held into the plaintiff’s con- 
duct and it is found that no real attempt 

$ 

to bold Buoh an enquiry was ever made 
by the trustees. Tbeugh the order, in its 
inception, was one of temporary suspension 
pending enquiry, the trustees seem to have 
subsequently treated it as a final order of 
suspension till the plaintiff cleared bis cha- 
racter in a Court of law against the news- 
paper. They sey so in Exhibit II. The 
charge against the plaintiff was that he 
was leading an immoral life by frequent- 
ing a dancing girl’s house and he was, 
therefore, unfit to perform the duties of 
an Arohaka. The District Munsif, while 
bolding that the allegations of actual im- 
morality agaiost the plaintiff had not been 
proved, found that he was seen in her 
company and that be bad compromised hip 
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good came (or pnrity by bis oondnot and 
that there was a widespread pnblio opinion 
aboat his immorality. He> therefore, held 
that the order of suspension was a valid 
one and dismissed the plaintiff’s suit. 

The Disiriot Judge, on appeal, refused 
to go into the question of plaintiff’s al- 
leged immorality and held that, as the 
trustees had failed to make the intended 
enquiry within a reasonable time after the 
order of suspension was passed, their action 
in keeping plaintiff indeBnitely out of offioe, 
without a definite finding after notice to him 
and proper enquiry that he was unfit to do 
the duties of that c$oe, was wrongful and 
that they were, therefore, liable in damages. 
He gave a decree declaring that the plaintiff 
was an hereditary Arohaka and that the order 
of suspension bad ceased to be in force from 
the date of suit, and directed that the plaint* 
iff be restored to bis office and awarded 
damages to him at Rs. 250 a year from the 
date of plaint to the date of re instatement. 
Heldirected defendants Nos. 1 and 5, who were 
parties to the order of suspension, to pay 
each ]/5th of the damBg€8 andoosts personally 
and as the other trustee defendants were new 
trustees, he ordered the balance to he re* 
covered from the trust funds. 

The second appeal to us has been filed 
only against that portion cf the decree which 
is against the temple, the trustees against 
whom personal decrees were passed not ap- 
pealicg. The main question argued before 
us was that the learned Judge should have 
given a finding on the question of plaintiff’s 
immorality, becauee it was contended that, 
if the immorality alleged was established, 
the order of suspension should be held to be 
valid and in force at the date of suit, whe- 
ther viewed as one pending enquiry or as 
one passed by way of punishment for mis* 

. conduct, any want of notice or of proper 
enquiry being immaterial. Reliance was 
placed for this contention on Scshadri 
Aiyangar v. Rariga Bhattar{\). 

Before, however, considering this argu- 
ment it may be mentioned that it has not 
been contended before us that the alleged 
immorality, if proved, would not amount to 
misoonduct, justifying the suspension of an 
hereditary Arohaka by the trustees. Though 
an hereditary Arohaka does not hold office 
. ^t the will and pleasure of the trustees; it 


was conceded that he might be removed or 
suspended from office by them for proved 
misconduct. We need not, therefore, consider 
these questions for the disposal of this second 
appeal. 

The case in Seshadri Aiyangar v. Ranga 
Bhattor (1) was, no doubt, one where an 
Archaka had been suspended by the trustees 
pending enquiry into his conduct without 
previous notice; but before suit the intended 
enquiry had been held and the offence charg- 
ed had been found to be proved and apparent- 
ly the ad interim suspension order pending 
enquiry bad been terminated and replaced 
by an order after enquiry. That ruling is, 
no doubt, an authority for the contention 
that previous notice and enquiry are not 
essential to validate an order of suspension 
pending enquiry, if it is subsequently found 
that the charge alleged was well founded. 
It is not necessary to consider whether this 
ruling should he followed, though it may be 
remarked that some of the observations in it 
do not seem to be quite in consonance with the 
views expressed by the learned Chief Justice 
in Tkiruvambala Desihar v. Chinna Pandaram 
(2) and in Venkata 2^arayana Fillai v. Pon- 
nuswami Nadar (3). The objection raised 
in the present case to the validity of the 
suspension order has reference not so much 
to its inception as to its continuance beyond 
a reasonable time without a proper enquiry. 
Even if the trustees he held to have the 
power to pass an ad interim order of snspen- 
eioD without notice, it seems to me that such 
power should not be exercised except in oases 
of urgency where, from the nature of the 
misconduct alleged and other oironmstanoes, 
immediate suspension from office becomes 
a necessity to safeguard the interests of the 
institution. There was hardly any such 
urgency in the present case. But even if the 
order was a good one when it was first pass- 
ed, I am fully in agreement with the Dis- 
trict Judge in thinking that it should not 
have been continued in force for a longer 
period than was reasonably necessary. There 
can be no doubt in the present case that the 
period wliic)» Glspsed after the date of the 
order an'l bef' re tlje date of the snit, viz.^ 


(2} 31 Ink 
(10!*;; -* ' 
(3) v; {..V 


c -d. ^ i I 

. 1 -1- 


-10 M. 177; M. L. J. l'71- 

I, V/. 3 i;. 

41 '.i. :;;i iM, i,. , 7 , 

A. L.T. 434; 7L. W.«5. ' 
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about 14) montbe, was an unduly long period 
and I aooept the Judge’s view that there 
was unreasonable delay and that the order 
as an inlerim order ceased to be valid before 
the date of suit. 

This position was hardly denied by the 
let appellant’s Yakil, but be argued that the 
order should be looked upon as a punitive 
one which was justified by the plaintiff’s 
misoondnot. It is doubtful whether the 
order can be looked upon as a punitive order 
at all» because, whatever the intention of 
the trustees might have been, plaintiff was 
never informed that it bad that oharaoter. 
But assuming that it could be done, I am 
of opinion that the order as a punitive one 
should be held to be invalid as having been 
passed without notice and without enquiry, 
whatever the merits of the case may be. It 
is a fundamental principle of natural justice 
that a person charged with an offence or with 
a misoonduct must be given notice of it 
and heard in his defence, if be wishes to 
defend before he is condemned. That prin- 
ciple most be recognised and anything done 
contrary to it cannot be upheld. As the 
learned Chief Justice quotes in Thiruvam- 
hala Desikar v. Ghinna Pandaram (2‘, “the 
laws of God and man both give the party 
an opportunity to make his defence, if be 
has any.” The interim, order of suspension 
pending enquiry without notice does not 
offend against this principle, as it is only a 
disciplinary and not a punitive one, and the 
ruling in Seshadri Aiyangar-^. Uanga Bhattar 
( l) is confined to such disciplinary orders. The 
observations of the Chief Justice in Venkata 
iJarayana Pillii v. Ponnuswami Nadar (3) 
may also he referred to in this connect ion. 
As pointed out by bis Lordship there, the 
Privy Council in Willis v. Gipps (4) recom- 
mended that an order on a motion without 
due notice should be set aside although, on 
the merits, there were sufficient grounds for 
making it. It is no answer to the invalidity 
of the order in the present case viewed as a 
punitive one to say that the trustees are 
prepared to prove facts which would justify 
it in the opioion of the Court. Plaintiff was 
entitled to have an order by the trustees 
after notice to him and proper enquiry before 
he was punUhed; the Court’s order is not 
an adequate eubstitute for it. To hold 

(4) (1846) 5 Rtoore P. 0. 379; 63 E R. 636. 


otherwise will be to compel the person 
punished to snbmit to pnnisbmeni withoat 
knowing the grounds for it or to resort to 
a Oonrt of law before be can find out tbe 
grounds on which he had been punished. 
I am, therefore, of opinion that tbe order 
of suspension tbe moment it was treated 
as a punitive order by the trustees became 
illegal and invalid. 

In any view, therefore, the order was 
invalid at the date of suit. It is not 
necessary to ascertain when exactly before the 
enit tbe order became invalid, as the Dis* 
triot Judge has not given the plaintiff any 
damages before the date of suit and 
plaintiff baa not appealed against the 
disallowance of damages prior to suit claimed 
by him. In awarding plaintiff possession 
of bis office I think it was open to tbe 
District Judge to grant a decree for its 
emolnments by way of damages, as he has done, 
from tbe date of suit to date of re instate* 
ment. No argument has been addressed 
to ns about tbe quantum of damages. 

It was finally argued that the temple 
funds should not be made to bear any por- 
tion of the damages but that the trustees 
who were tbe tort- feasors should pay them 
personally. There can be no doubt in this 
case that the trustees in passing tbe order 
of suspension and continuing it acted in 
their capacity as trustees and in what they 
conceived to be the proper discharge of 
their duties as such and on behalf of tbe 
temple. In these circumstances I am of 
opinion that temple funds are liable and 
plaintiff is entitled to have recourse to 
them for damages. Whether ihe trustees 
are liable to make good tbe less caused 
to the temple by their action need not be deoid* 
ed in this case. 

I would, therefore, dismiss the second 
appeal with costs of the 1st respondent. 

Phillips, J, — -I agree. If the suspension 
order is treated as an interim order pend- 
ing enquiry, I think the District Judge 
is right in bolding that the trustees were 
guilty of unreasonable delay in deferring 
the enquiry for over a ^ear, for this 
oondnot of theirs practically converted tbe 
interim auspeusion into a punitive suspeu* 
sioD. Treated as a punitive order, it cannot 
be instified because it was passed withoat 
giving plaictiff an opporluoity of defend- 
ing himseP. It may seem anomaloQS that 
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the trostees shoald be maloted in damages 
for paasiDg an order wfaioh, the Distriot 
Mansif bes foand. was in the oiroamstanoea 
a jostiBable order, bat the trnstees sbonld 
sot have left it to the Court to deoide after 
euQoiry whether suoh an order was justih* 
able and shoald have ezeroised the disore* 
tion vested in them to pass snob an order 
after due enquiry. It may be open to them 
to treat the enquiry that has now been 
held as adequate and to pass saoh orders 
as they think 6t hereafter, and on this point 
I express no opinion, but they are liable 
in damages for causing loss to plaintiff 
without giving him an opportunity of be* 
ing beard in self-defence. I agree that the 
second appeal should be dismissed with costs. 

Appeal dismissed, 

H. c. P. 


PATNA HIGH COURT. 

Civil Revision No 284 ov 1918. 

March 28, 1919 
Fresent: — Mr. Justice Mulliok 
and Mr. Justice Jwala Prasad. 

Mwammat DHANWANTI KUKR — 

J(7LGMeM*DEBTOR — PETITIONER 

tersus 

SHEO SHANKAR LALL— Decree-holder 

— Opposite Party. 

Civil Procedure Code (Act V oj 1908J, 3. 115, 0. 
JCXI, r. SQ^Execution of decree — Sale — Judgment^debtor 
who has parted xvith property to itranger, whether can 
apply to set aside sale — Jurisdiction — Revision —Hig't 
Court, interference by. 

A jadgment»debtor who has, subsequent to the 
sale of his property in execution of a decree, j)art. 
od with the property to a third person, cau, neverthe- 
less, apply under rule 89 of Order XXI of the Civil 
Procedure Code to set asiilo tho sale. [p. 874, col. 2; p 
876, col. 1.1 

The question whether a judgment*debtor is 
entitled to make an application under Order XXI, 
rule 89, of the Civil Proeedui’c Code is oue of juris- 
diction, and a decision of tl>o Coui't below upi>n tho 
question is subject to the revdsional jurisdiction of 
the High Court under section H5 of the Code. [p. 
873,001. 2; p. 874, col. 2.] 

Civil revision against an order of the 
Distriot Judge, Shababad, dated the 9th 
September 1918, setting aside an order of 
the Subordinate Judge, Arrab, dated the Sth 
July 1918. 

Messrs. Susil Madhah ^ullick and Sarendra 
N ih Sen, for the Petitioner. 


Messrs. Kultoani Sahay^ Trihkuhan Naih 
8dhay aud J^itai Oharan Qhoshf for the 
Opposite Party. 

JUDGMENT. 

Mullick, J.— a preliminary point is taken 
by the learned Vakil for the opposite party 
that no question of jurisdiction is involved; 
that the Court had a right to deoide whether 
or not a judgment-debtor who has sold hia 
property subsequently to the sale is entitled 
to make a deposit under Order XXI, rule 
89, and if the Court has made an error of 
law in deoidiug the point, that error does 
not constitute any illegality or materied 
irregularity in the exercise of iarisdiotion. 
Jn my opinion the principles of Malkarjan 
v. NarAart(!) do nob apply. Here the 
Court could only adjudicate upon the appli* 
cation, if it was presented by a person fulfill- 
ing the character required by rule 89. The 
Court’s decision upon the point whether 
the applicant has the necessary legal 
character is clearly a question involving 
jurisdiction. Ac erroneous decision on a 
question of law or fact, after jurisdiction has 
been once legally assumed, would nob ha a 
ground for interference under section 115 
of the Code of Civil Procedure, but if the 
decision is the very basis and foundation of 
jurisdiction in its limited sense as dis- 
tinguished from powers, it at once comes 
within the purview of the section. The 
judgment of their Lordships of the Privy 
Council in Balkrishna Udayar v. Yasudeva 
Aiyar{z) is, in my opinion, authorfry for this 
view. 

The next question is, whether the deoi. 
sion of the Subordinate Judge should be 
restored. 

Now Order XAI, rule 89, amends section 
3 10 A of the former Civil Procedure Code, 
by which deposits could be made by any 
person whose immoveable property had been 
sold. The amending words “any person 
either owning suoh property or bolding an 
interest therein by virtue of a title acquired 
before suoh sale*’ have, by letting in persons 
who are not parties to tho execution pro- 


(0 26 B. 337 C.);5C. W. X. iQ; 2 Bom. L. R 

927{ 27 I, A. 2lb; 10 M. L. J. 7 Sar. P. C. J. 739 
(2) 40 Ind. Cas ooO; 22 C. W. N. 60; 15 A. L J* 
646; 2 V. L. W. I'j.i 33 M. L. J. GO; 26 C. L. J. 143- J9 
Boin. L. U. 716, (iVi?; M. W. N. 62-; 40 M. 793- 6 L 
W. 501; II Bur. h. T. -18; 44 I. A. 261 (P. C.). 
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oeeciDgs, olearly widened the operation of 
the rule. 

Bearing this in mind aa the objeot of the 
amendment, how has it affeoted the judgment- 
debtor? 

The Statute itself does not set at rest the 
oonfliot of deoisions under the older 
Code, in illustration of which it is only 
necessary to state that while Jenkins, C. J., in 
Maganlal v. Doshi Mulji (3) held that section 
310A enables a jndgment-debtor to make 
a deposit who had Fold the property after 
the sale, their Lordships of the Allahabad 
and Madras Court^^inMar Dosv. AsaJ Alt (4) 
and in Suhbnraya^u v. Lakshminara Samma 
(6) took the view that unless the applicant 
19, at the time of the application, an owner, 
or holds an interest in the property, he cannot 
get the bene6t of the rule. These authorities 
have been carefully considered by a Division 
Bench of the Bombay High Court in Pattdurang 
Laxman Uphade v. Goiinda Dada Uphade (6), 
and I venture to think with great respect 
that the object and scope of the rule have 
been correctly stated in that judgment. 

It seems to me that the matter really 
turns upon the effect of the auction sale. 
As has been observed by their Lordships 
of the Privy Council, the property passes 
from the judgment debtor to the auction- 
purchaser at ibe moment of the sale irres- 
pective of the time of oocBimation ^ bhawani 
Kumar v. Mathura Prasad Singh (7)). If that 
is so, then the judgment-debtor retains no 
transferable interest after the sale. He may 
have a right to make a deposit, but that is 
not a right which can be transferred. 
For the purpose of making an application 
under rule 89, he can be neither an owner 
nor a person bolding an interest in the 
property at the time of the application. If, 
therefore, rule 89 is to be limited to a person 
BO qualiSed at the time of the application, 
then the judgment debtor, who certainly is 
one of the persons for whose beneBt the 
rule was enacted, is incompetent to apply. 

(3) 25 B. 631; 3 Bom. L. R. 255. 

(4) 131nd.Cas, 134; 34 A- 186; 9 A. L. J. 19. 

(5) 22 Ind. Cas. 193; 38 M. 775; 15 M. L. T. 98- 
(1914) M. W. N. 147; 1 L. W. 69. 

(6) 37 Ind. Cas 211; 40 B. 567; 18 Bom. I.. R. S 7 i 

{7} 16 lud. Cub. 210; 40 C. 8P; 16 0. W. N 9S5. 23 

M. L. J. 3U; 12 M. L. T. 352; (1912) M. W. X. 944 . 
Ullom. L. R. 1046; 16 C. U 3. 006: 39 I. A. 228 
(P. C.). 
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Therefore, I think that the qualifioatioo mnstr 
refer to the moment immediately before 
ownership passed. I agree with their Lord- 
ships of the Bombay Court in thinking that 
the law intended to assist the jndgment- 
debtor if by making a private Sale subsequent 
to the auotioD-sale be could secure a hotter 
price for bis property. 

A further point was taken by the learned 
Vakil for the petitioner that the decree- 
holders had not obtained a valid title to 
the property, and that the judgment- debtor 
was still the owner thereof. It is contended, 
first, that the judgment debtor was not 
bolding the estate of a Hindu widow; and 
secondly, that the deed of release executed 
by her not being sufficiently stamped could 
not be treated as a conveyance transferring 
the property to Namdeo, Now these are 
questions which it was competent for the 
Sobordinaie Judge to decide after he had 
assumed jurisdiction. They are not neces- 
sary for the foundation of jurisdiction, and, 
therefore, whether they have been rightly 
or wrongly decided is immaterial for the 
purposfs of Fection 1 15 of the Code of Civil 
Procedure. The result is that the learned 
District Jodge has, in my opinion, wrongly 
refused to exercise jurisdiction in declining 
to accept a deposit from the judgment-debtor. 
Under section 115 of the Code of Civil 
Preoedote we tet aside bis order and direct 
that the order of the Subordinate Judge be 
restored with costs throughout. 

JwALA Prasad, J. — I agree that the question 
raised in this appeal as to whether the 
judgment-debtor was entitled lo apply under 
Order XXI. rule 89, of the Code is one 
of jurisdiotiuD, and the decision of the 
Courts below upon the point is, therefore, 
subject to our revisional jurisdiction nnder 
section 115 of the Code, The property in 
dispute was sold in execution of a decree on 
the 4th December 1917 as belonging to 
the judgment debtor Dhanwanti Kuer. She 
disposed of the property on 22nd December 

1917, acd on the 2Dd of January i91^ applied 

to have the sale set aside on her depositing 
in Court the necessary amount. The learned 
District Judge, disagreeing with the Subordi- 
rate Judge, has held that the judgment- 
debtor has no /ecus standi to make an applica- 
tion to set aside the sale under Order XXI, 
rule 89, inasmuch as she did not at the 
date of the applioaticn own the property ip 
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question. It is contended on her behalf that 
the view taken by the learned District Judge 
is not correct in law. The point is not 
free from difficulty, and, as a matter of fact 
has led to great divergence of opinion in 
the Courts that had hitherto occasion to 
interpret the law in the present Code. 
The Allahabad and the Madras High 
Courts have taken the view that a judgment* 
debtor who, after the sale, has parted with 
the property is not entitled to come under 
Order XXI, rule 89, whereas the Bombay 
High Court has taken a contrary view. 
The oases have already been referred to in 
the judgment of my learned brother. I have 
myself felt very great difficulty in making 
up my mind. In fact, the language in the 
aforesaid rule is not happily worded. After a 
oarefnl consideration of the object and scope 
of the rale, as well as upon a true construe* 
tion of it, I have come to the conclusion 
that the judgment-debtor is not deprived 
of his right to have the sale set aside under 
the aforesaid rnle, which he nndoubtedly 
had under the old Code. The words in the 
present Code ^'Any person either owning 
such property or holding an interest therein 
by virtue of a title acquired before snob sale*' 
have been substituted for the words iu the 
old Code “Any person whose immovjable 
property has been sold.” 

The property may be owned by the 
judgment'debtor, or it may be owned by 
some other person, and sold as the property 
of the judgment-debtor. It is with a view 
to allow such persons other than the judg* 
ment-debtor, as well as those who as co- 
sharers or as mortgagees may have held 
some interest in the property by virtue 
of a title acquired before the sale, that the 
aforesaid amendment was made. The 
object of the amendment in the present 
rule is, therefore, not to curtail the rights 
of the judgment-debtor but to widen the 
scope of the rule by allowing persons other 
than the judgment-debtor to come in. The 
words in the rule, therefore, if not repugnant 
otherwise, should be so construed as to give 
effect to the intention of the Legislature. It is 
obvious that the intention of the Legislature 
was not to take oogniziuce or notice of any 
event subsequent to the sale, for the rule 
expressly recognises only such interest in 
the property as may have been acquired 
before such salo. Any act committed by the 


judgment-debtor affecting the property will: 
not, therefore, be taken notice of by the 
Court in an applicaj^ion under rale 89, and! 
hence the jodgment-debtor’s disposing of 
his property will not deprive him of the 
right to come in under that rule. 

Keeping the above remarks in view, the 
language in the rule, though not happily word* 
ed, will, afteroarefol consideration, support the 
construction that thejudgment-debtor may, in 
spite of his having parted with the property, 
claim the benefit of the rule. Leaving out 
the words in the rnle that do not apply to 
the present case, it will run as follows : 

“Where immoveable property has been sold 
in execution of a decree any person owning 
such property may apply to have the sale set 
aside.’* These words carry the same import 
as the words in the old Code— **Any person 
whose immoveable property has been sold may 
apply to have the sale set aside.” It is 
obvious that any persou owning immoveable 
property at the time of its sale in execution 
of a decree may apply to have the sale set 
aside. The judgmeut-debtor, who baa made 
the present application to set aside the 
sale under rule 89, will, therefore, clearly 
come under the said words. If it was intended 
that the owner of the property, such as the 
judgment-debtor owning the property at the 
date of the sale, should not be allowed to 
apply on account of his having parted 
with the property by sale or otherwise 
subsequent to the execution sale, it would 
have been clearly stated in the rale. In 
the absence of a clear restriction upon the 
right of a judgment debtor which he had 
at the time of the sale, it would be manifestly 
unjust to refuse the Judgment debtor the 
benefit of the rule. It would be beyond 
the scope of rule 89 to enquire into any 
transaction subsequent to the sale and to 
find out the motives for such a transaction. 

With great respect to the learned Judges 
of the other High Courts, who have taken 
a contrary view, 1 am of opinion that 
the judgment debtor’s application was pro- 
perly made and that the Court bad no 
option but to bfdortaij) it. I, therefore 
agree with tiie rder proposed by my learned 

brother, 

I di- rot C' nsiJer it neoessr'.iy \o give 

'll fii-. 10 \rbetbei' the judgment* 


• » 
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debtor bad any ioterest in the property 
after the sale and before the ooDfirmation 
of the sale wbiah be oonld validly transfer. 

Order set aside. 


MADRAS HIGH COURT. 

Seco.vp CiTfL Appeals Nos. 1282 and 1283 

OF 1917. 

Pebraary 20, 1919. 

Present '. — Sir John Wallis, Kt., Chief Jnstioe, 
and Jastioe Sir William Ayliner, Kt. 

Sri KANOHI KAMAKOIT PEETATHI- 
PATHI AVBRGAL SiKKUDAlTAR 
SWAM! AVERGAL JAG\THGURU Sw 
SANKARACHARYA SWAMIGAL, by 
Agent RAMASWAMI SaSTRIAL— 
Plaintiff — Appellant in both Appeals 

versus 

MANALI SARAVANA MUDAUAR and 
anotber > Defend i»TS - Respondents 

IN BOTH Appeals. 

Evidence Act (I of 1872), ss. 21, B6, 48 — Admission, 
evidentiary value of - Statement of public servant, 
recital of, in public record, relevancy of, to prove 
particular grant Government. 

Aa admission by a party is of considerablo weight 
as evidence against him, and may, if nnexplained, be 
oven decisive, [p. 877, col. 2.] 

A recital in a public record as to a statomont made 
by a public servant with reference to a particular 
grant by the Government may be admitted, under 
section 35 of the Evidence Act, as proving that the 
public servant made the statement that he is stated 
to have made, if the fact that ho made such a 
statement is a relevant fact. But such a recital 
would not be admissible under section 48 in a case 
whore a specific right claimed by a particular 
individual, and not a general right, is being dealt 
with. [p. 878, col. 1.] 

SeooQd appeals agaiast the decrees of the 
Dietriot CoQrt, Obioglepot, in Appeal Suits 
Nos. 424 and 460 of l9l5 and ^25 and 4 1 
of 1915, preferred against the decrees of the 
Court of the Additional District Mansif, 
Poonamallee, in Original Saits ^os. o7 and 
78 of 1914, respeolively. 

These second appeals came on for hear- 
ing on the 25tb Ootober 1918 before 
‘Ayling and Rrisfanan, JJ, 


In S. a. No. 1282 op 1917 

Mr. T, B. Bamachandra Aiyar, for the 

Appellant. 

Messrs. K. Srinivasa Aiyangar and V, 7* 
Srinivasa Aiyangar, for the Respondents. ■ 

In S. a. No. 1283 of 1917 

Mr. M. N. Krishna Aiyar, for the Appel- 
lant. 

Mr. Y, F. Srinivasa Aiyangar, for the Re- 
spondents. 

JUDGMENT. — These seoond appeals arise 
from two suits brought by the present 
Sikbudayar Swami of Kanohi Kamakoti 
Mutt of Kumbakouam against the defendants, 
who are the Shrotriemdars of the 3 plaint 
Shroiriem villages in the Cbinglepnt Distriot, 
for payment of SiVkudayar Merai alleged 
to be due to him from them for 12 years 
from Fasli 1309. 

PlaintiS’s case, as 6nal)y put forward by 
him in Court, was that the Msrai, wbi^h 
was a share in the crop, was to be de- 
ducted and given to him from the 
outturn of the produce of the landR 
in the Shrotriem villages in Ohingleput 
District at a fixed rate after deducting 
l/5th for aommoD expenses and before the 
divieion of the crop between the Shrotriem* 
dar and the Kudivaramdar. It was stated 
that the Sikkudayar Swami obtained the 
right to this Merai as an Inam from the 
Hindu Ghola Rajas, that the British Go- 
vernment recognised it and for some time 
oolleoied and paid it to the Swami them- 
selves, that at time of the settlement apd 
the grant of the Sanads to the Shrotriemdars 
they dednoted this Merai in fixing the Pesb- 
onah and directed iLe Shioti iimdars to take it 
and pay it ever to the Swami, and that pay- 
ments bed bren made accordirgly for many 
years and that in cases of default, payments 
had been enforced Ly decrees obtained 
agdicst (ome of the Sbictiiemdars. Plaintiff 
also suggested tiiat the Merai was really a 
part of the Government reveroe which was 
granted to the Swami for the upkeep of the 
Mott. 

The defendants denied the plaintiff’s title 
and their liability to collect and pay the 
Merai to the Swami, and pleaded that they 
had never made any such payments before 
and that even if they had paid, such pay- 
ments were merely volontary. It is not necea- 
sary to refer to their other pleas, at 
present, 
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With reference to the above pleas, two 
iBsaes were framed, ets. — Issaes Nos. 2 and 3, 
the former as to whether the Merai was 
part of the Government revenne and the 
latter as to whether the defendants- were 
legally bonnd to oolleot and pay the M.erai 
to the plaintiff. We observe that the words 
**if so’* in the 3rd issne is a mistake; for 
the question raised in it is, on the plead* 
inga, independent of ^he qneation raised in 
the 2od issue; but as the lower Courts 
have treated it so, it is not necessary to 
have the issue amended now. In consider* 
ing this issne it should be borne in mind 
that, aocordiog to the plaintiff’s case, this 
Merai, which is in tbe nature of a rent 
charge, was payable one-balf from tbe 
Shrotriemdar’s share and tbe other half 
from tbe Kndivaramdar's share, as the whole 
was payable from the produce before division 
between them. The alleged obligation of 
tbe Shrotriemdar to oolleot has, therefore, 
reference only to tbe Kadivaramdar’s share; 
the Shrotriemdar’s share will be in his 
own hands and be will only have to pay 
it over. Separate issues were not, however, 
framed; and it was not necessary to do 
80 as both the obligatioos were based upon 
tbe same evidence and treated as falling 
under the same issue. 

Both the lower Courts have found on the 
2nd issue that the Merai was not shown 
to be a portion of the Government revenue, 
and we accept that finding. But on the 
3rd issne, as to the defendants’ obligation, 
the lower Courts have differed. The District 
Munsif found that there was an express or 
implied contract between the Government 
and the defendants’ ancestors that the 
Shrotriemdar should collect the plaiot Merai 
and pay it over to the Swami and that be 
was entitled to take advantage of it. Ap* 
parently tbe District Munsif treated this 
contract as a covenant attached to the 
grant. He decreed the snits. But on 
appeal tbe learned District Judge held that 
there was no evidence to support such a 
coDolusioD and that there was no legally 
enforceable claim proved by the plaintiff and 
dismissed tbe suits. 

Though the Judge’s finding is one of fact, 
Mr. T. R. Ramachandra Aiyar for the 
appellant argaes that it cannot be accepted 
as it is based up^n a misoonatruction of 
certain documeuta anl a mistake of law 


as to the admissibility of evidence. In 
considering this argument we may observe 
that though tbe District Judge purports to 
bsgin tbe discussiou of Issue No. 3 in para* 
graph 10 of bis judgmeut, tbe discussion in 
paragraph 9 is more relevant to that ipsne 
than to Issue No. 2. 

The most important point made by the 
learned Vakil is as regards Exhibits J, G 
and H. The District Judge says that there 
is no admission in them that tbe plaint 
Mutt is entitled to the Merai or that the 
defendants are liable te oolleot ii and pay 
it over to the plaintiff. We are unable to 
agree with him, as we think there is a 
clear admission on both tbe points in tbe 
plaint Exhibit G, see paragraph 2 and the 
first two eentenoes of paragraph 6. Tbe 
weight of those admissions as evidence is 
not affected, as apparently the District Judge 
thinks, by the farther statement that by 
a special arrangement the defendants* pre* 
decessora were allowed to keep the 
Merai after collecting it. Such a 
special arrangement is not now pleaded. 
The statements in Exhibits J and H are 
in accordance with the statement in Exhi* 
bit G. It need hardly be pointed out that 
an admission by a party is of considerable 
weight as evidence against him and may, 
if unexplained, be even decisive: see OAandra 
Kunwar v. Ohaudhri Narpat Singh (I) We 
cannot, therefore, accept the District Judge’s 
finding and must call for a revised finding 
on the 8rd issue. 

In doing so we may point out that the 
way in which the learned District Judge 
has dealt with Exhibits A, B and C series, 
and D is not satisfactory. Tt is not clear 
why the evidentiary value of Exhibit D 
should bs nullified, as the Judge thinks, 
bdcauss it is ao executive and not a judi* 
cial order. The District Judge should con- 
sider whether, taken with tbe evidence that 
the order was carried out, Exhibit D should 
not be given weight. He should also con- 
sider if Exhibits B aud 0 series, which 
range from 1617 to do not afford 

good evidence of the plaint claim as, though 
they refar to other villages, the claim re- 
garding th«»rn was made on the same basis 
as that luv.' made against the plaint village^i. 


(1) X. HI 

T. i0‘); 17 a. !i. 
t A. U. J. 1 


i>. 101; 0 r<. R. 207 

. J. l0.i;5C. L.J.llo; H 

0 ^ C.). 


0 . 




L. 

w. N. 
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Exbibit 'A 10 of importanoe to show that 
the plaint Merai was reoo^nised by^ the 
Government bo early as 1801 ; and Exhibits 
B and F series, thoagh reoent, show the 
position of the Government now in this 
matter of Sikkndayar Merai. We think 
Exhibits L>1 and M>1 should also be oon> 
sidered with reference to this issue. We 
need not refer farther to particular doou ■ 
ments or to the other evidenoei as the 
learned District Judge will submit hie fresh 
Boding on the whole of the evidence in 
the case. 

We may in oonolusion observe that thongh 
according to Byathamma v. AvuUa (2) the 
recital in Exhibit B may be admitted under 
section 35 of the Evidence Act, as proving 
that the Collector made the statement that 
he is stated to have made, if the fact that 
be made such a statement is a relevant 
fact, it does not appear that it is a relevant 
fact in the present case. To be a relevant 
fact the statement should be admissible as 
evidence of what is stated in it. It is 
suggested that it would be admissible under 
section 48 of the Evidence Act ; but in 
the present case we are not dealing with 
a general right*’ but a speoiBo one claimed 
by a particular individual, the Swami of 
the Mutt. The statement itself has no re* 
ference to any general customer right but 
to a particular grant by the Government. 
Section 48 does not, therefore, seem <0 apply. 
It is not claimed that the statement will 
be admissible under any other section. We 
think, therefore, the District Judge was right 
in excluding that evidence. 

The lerned District Judge will submit 
hie revised finding on the evidence on 
record in six weeks. The time for filing objeo< 
tions is seven days. — 

In compliance with the order contained in 
the above judgment, the District Judge of 
Chinglepot submitted the following 

FINDING. 

1. The High Court has called for a revis> 
ed finding on the third issue, which is 
* Whether the defendants as Shrotriemdars 
are legally bound to collect and pay the plaint 
Merai to the plaintiff” on the evidence al* 
ready on record. 

2. The defendants in these suits admit 
that the plaintiS is entitled to the plaint 

Merai but deny their liability to collect it 

(2) 15 M. 19} 5 lud. Dec. (n. b.) 363. 


from the Kudivaramdars and pay it over 
to him. They concede that if they collect 
it they are bonnd to pay it over to the 
plaint Mutt. On behalf of the plaintiff it 
is nrged that the defendants are liable to 
collect and pay over the plaint Merai to 
him. 

3. The first set of doonments relied upon 
by the plaintiff is Exhibit A series, extracts 
from the dovole accounts of the plaint 
villages, which show that the plaint Merai 
was in force in these villages in 1801, that 
the Government recognised it and that it 
was a deduction from the gross produce 
before its division between the Melvaram* 
dar and the Kudivaramdar. It is argued 
on behalf of the plaintiff that they show 
that the defendants are liable to collect the 
Merai which is a common burden as, after 
the Permanent Settlement, they stand in the 
shoes of the • Government. On behalf of 
the defendants it is urged that these 
acconuts themselves do not prove any liabili • 
ty on their part to collect the Merai 

The next document relied upon is Ex* 
hibit D, dated 2nd May 1816, a copy of 
the order of the Collector of Gbingleput 
District to Shrotriemdarsl to pay up the 
arrears of the plaint Merai without delay 
and threatening them with legal proceed- 
ings in case of default. This order was 
relied upon and given effect to in various 
suits filed against Sbrotriemdars, Zsmindars, 
ijaradars, etc., to recover the plaint Merai 
(eVde Exhibit B series). It is contended on 
behalf of the plaintiff that it shows that after 
the Permanent Settlement the Government 
gave instructions to their suooeasorS’in-title, 
namely, Shrotriemdars, Zemindars, etc,, to 
collect and pay the plaint Merai to the plaint 
Mutt and that this evidence coupled with 
that furnished by Exhibit A series proves 
the defendants* liability to collect and pay 
the plaint Merai to the plaintiff. No doubt, 
as^ urged on behalf of the defendants the 
original of Exhibit D was not a general order 
to collect and pay the plaint Merai, the com- 
plaint to the Collector having been only that 
the Shrotriemdars and others ooncerned bad 
not paid over the oolleotiona made by them in 
full to the plaint Mutt and not that they 
had refused to collect the Merai and pay 
it over, but I think that the plaiDtiff*s 
contention that Exhibit D coupled with 
Exhibit A series oasts a liability on the 
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defecdaots as SbroiriemdarB to oolleat tbe 
plaint Merai is well founded. 

4. Exhibits B and C series are jad^ments 
of Conns ranging from 1817 to 1898, in 
whioh the plaint Merai was enforced in 
respest of other villages. The defendants in 
those snits were Zemindars, Shrotriemdars, 
Izaradars from Government and even Patta- 
dars. They are instances in whioh the plaint 
right was recognised and tbe liability of Shro* 
triemdars was enforced. It is pointed ont on 
behalf of the defendants that there was not 
adjndioation in any of these snits as regards 
.the liability of Shrotriemdars to oolleot the 
plaint Merai inasmooh as their liability 
was practically admitted. From some of 
these judgments it no doubt appears that 
the plaint Merai had been already deducted 
from tbe gross produce but bad not been 
paid over to tbe Matt, nonetheless it 
must be held that they afford evidence as 
to tbe enforceability of tbe plaintiff’s right 
against Sbrotriemdara. 

5. Exhibit E series are not of mnch im* 
portanoo for tbe consideration of this issue. 

Exhibit F and F (i), whioh are of recent 

« 

date, show that officers of Government have 
recognised the plaint Merai even in recent 
times and have given instrnotions to Karr 
nams to furnish the plaint Matt with 
accounts for oalonlating the total of Merai 
dne from each village. So far only it oaij 
be said that they are of any valne, but 
on the question of the liability of the 
defendauts they, it seems to me, throw no 
light. 

6. The next and perhaps tbe most im- 
portant set of documents consists of Exhi- 
bits G, E. and J. The High Court have 
held that they contain a clear admission on 
the part of tbe defendants’ predecessors- in- 
title both as to the plaintiffs’ right to 
tbe Merai and as to the defendants* 
liability to oolleot it and pay it over 
to him. It is not now open to the defend- 
ants to argue that they only contain an 
admission of their right to collect and 
appropriate tbe plaint Merai to themselves 
under a special agreomeiit. The argument 
advanced on their side is that they collected 
and appropriated the Merai as agents of the 
plaintiff’s predeaeosjr-iu-title under a special 
agreement. In the letnand judgment of the 
High Goart, their Ij irdships observe that 
the special arrangement set up does not 


affect the weight of the admissions as evi- 
dence. No farther explanation is now offered 
to explain the above said admissions. Tbe 
effect of Exhibits J., G and H is, therefore, 
to furnish evidence that tbe defendants' 
predecessors were collecting tbe plaint Merai 
till 1890 for 50 or60 years prior to it, 
and it is rightly arg ued on behalf of the 
plaintiff that this can only be referred to 
tbe oiroumstanoe that they are liable as 
Shrotriemdars to oolleot it. The defendants 
allege and have adduced evidence to show 
that they have not been collecting tbe plaint 
Merai for some years. It is urged on their 
behalf that after tbe decision, Exhibit II, 
they have not been able to oolleot tbe 
plaint Merai, and there is no positive evidence 
on behalf of tbe plaintiff to tbe contrary, 
but reliance is placed on plaintiff’s behalf 
on Exhibits L (1) and M (1) as showing that 
even after 1^00 they inoorporatedtheplaint 
Merai in their Muohilikaa. In paragraph 
3 of Exhibits L (l) and M (I) we find the 
year 19..., showing that they relate to years 
after 1900 and not prior to it. It seems to 
me that no inference can be drawn from them 
that tbe plaint Merai was actually collected 
and that they only indicate that they bad 
an intention to oolleot it. 

7, It is next pointed out on behalf of 
the plaintiff that as from tbe written state- 
ments of tbe defendants it appears that 
they themselves are the Mirasdars of the 
major portion of tbe lands in the plaint 
villages they are not entitled to plead that 
the plaintiff should sue tbe Kadivaramdars 
for tbe plaint Merai. This point does not, it 
seems to me, arise on the pleadings 

8. For tbe reasons given above, I have 
to arrive at a conclusion different from my 
original Boding; tbe evidence furnished by 
Exhibits G, H and J turns the scale against 
tbe defendants and goes to show that as 
Shrotriemdars they are liable to oolleot tbe 
plaint Merai and tbe ether documentary evi- 
dence corroborates it. 1 aocordiogly find Issue 
(3) in favour of tbe piaiutitf. 


These second iippeiih coming on for final 
hearing after the isfciun oi (he finding of the 
lower Appellate ‘./.-'uit upon fcbo issue referred 
by this Cou •• trM-.!, thy delivered 
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3rd issue. We think the eyidenoe justifies 
the iDferenoe that this payment of the dis* 
puted Merai had a lawful origin and was not 
merely voluntary. 

The only other point argued is that of 
limitation. Both lovrer Courts have found 
that there was no refusal of plaiotiS’s olaim 
whioh would render the present suit barred 
under Artiole 131 of the Limitation Aot. 

The appeals are allowed, the deorees of the 
District Court are set aside and those of the 
District Munsif restored with costs throughout 
the decree of the District Court as regards 
costs in Appeal Suit No. 460 of 1915 and 
No. 461 of 1915 will, however, stand. 

M.C.P. 

Appeals allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 222 of 1918. 

June 12, 1919. 

Present : — Pandit Kanbaiya Lai, A. J. C, 

ANANT RAM — Plaintiff — Appellant 

tersttj 

KALWA AND OTHEBS— Dependants — 

Respondents. 

Mortgage — Redemption before certai''. period, 6tipula^ 
tion as to, effect of —lerm fixed J or payment — Fallow 
season, redemption t«, provision as to— Suit, maintain* 
ability of. 

Incases whore there is no stipulation restraining 
redemption, but only a period is fixed for payment, 
the term fixed for payment can only be regarded as 
a protection for the debtor till the contrary intention 
is shown, [p. 880, col. 2 3 

Where a mortgage-deed in respect of houses or 
grovos provides for redemption in the fallow season, 
such embargo has no significance, and it is not 
necessary that a suit for redemption of such mort. 
gage should be filed in the fallow season. [p. »81, 
col. 1,3 

Sheikh Karim Bakksh v. Idti 40 Ind. Cas. 

381; 4 0. L. J. 33A, distinguished. 

Appeal against the order of the Subordi* 
nate Judge, Unao, dated the 5th April 1918, 
upholding that of the Munsif, (South) 
Unao, dated the 2l8t November 1917, 

Mr. A, P, Sen and Babu JTo?* Rishan 
Dhaon, for the Appellant. 

Babu Biidra Bat Sinha, for Respondent 
No. 6. 


[i&id 

JUDGEMENT. — This appeal arises out of 
a suit for redemption of a mortgage effected 
by Kalwa, Jbnri and Jbunna, tbe predeoes- 
Bora-in title of the plaintiff, in favour of 
Ganga Sewak and Bishun Dat on the 9th 
January 1908. The property mortgaged 
comprised a half share iu two groves, certain 
stray trees and a bouse. The mortgage 
deed provided that redemption shall take 
place within 20 years in the fallow season. 
The suit was filed on tbe 14th July 1917 and 
was resisted by the mortgagees^, whose con* 
tention was that it was premature. 

Tbe Courts below dismissed tbe claim. 
The view taken by the Court of first instance 
was that the mortgage could be redeemed 
within 20 years, but the olaim for redemp- 
tion could not be maintained, because no 
tender bad been made in tbe fallow season. 
Tbe view of tbe lower Appellate Court was 
that no redemption could be permitted be* 
fore the lapse of 20 years. The latter view 
is obviously incorrect, because the mortgage 
deed in suit provides for tbe payment of the 
mortgage money in 20 years and contains 
an express covenant that if payment is made 
within 20 years in the fallow season, the 
mortgagees shall accept tbe mortgage money 
and allow redemption. 

As pointed out in Oopal Singh v. Karan 
Singh (1), in cases where there is no stipula- 
tion restraining redemption before a certain 
period, but only a period is fixed for payment, 
the term fixed for payment can only be re- 
garded as a proteotiou for the debtor till tbe 
contrary intention is shown. In this case, 
there is nothing in the deed to indicate that 
the intention was to postpone redemption 
till the expiry of 20 years and tbe suit cannot, 
therefore, be regarded as premature on that 
gr-^und. 

It still remains to consider whether tbe 
suit was filed in the fallow season to permit 
a decree being passed for tbe redemption of 
tbe mortgage. On behalf of tbe defeodants- 
mortgagees reliance is placed on tbe decision 
in Sheikh Karim. Bakhsh v. Idu Shah (2); but 
in that case the property mortgaged was 
agrionltural land, in regard to which time 
was of tbe essence of the contract; inasmuch 
as if redemption had been allowed at a time 
when some crop was standing on the land 

(1) 25 Ind. Cas. 302 17 O. C. 218. 

(2) 40 Ind. Cas. 381; 4 0. L. J. 334, 
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morigagedi the mortgagee might have been 
pat in a position of oonsiderable disadvant* 
age. Here the mortgage related to a grove, 
eertain trees and a honse. The trees were 
mostly frnit'bearing trees, bat it is not olear 
whether on the date on whioh the snit was 
filed any fraits aotaally existed in the grove 
or trees. It is possible that at that time the 
grove and the trees may have had no fruits 
left. It is eqaally possible that they may 
have borne no fruits that year. The em- 
bargo placed by the deed of mortgage may 
not have been in those events of any avail to 
the mortgagees. As far as the honse is eon- 
oerned, the referenoe to the fallow season 
was, of oourse, without any signifioanoe. 
There was no aTrioaltaral land mortgaged. 
Several fallow seasons have elapsed since the 
date of the suit. The snit cannot in the 
oiroamstanoes be regarded as prematare. 

The appeal is, therefore, allowed and the 
claim decreed for redemption of the mort- 
gaged property sabjeot to the payment of 
Hs. 3fil*l-0 to the defendants mortgagees. In 
case of non-payment the defendants-mort- 
gagees will be entitled to bring the mort* 
gaged property to sale. The decree will be 
framed in terms of Order XXXIV, rule 7, of 
the Code of Civil Procedure. The parties 
will bear their own costs throughout. 

Appeal allowed. 


PATNA HIGH COURT. 

CiBctriT Court, Cittack. 

Appeal PROM Original Order No. 5 op 1918. 

April 11. 1919. 

Sir Dawson Miller, Kt., Chief Justice, 
and Mr. Justice Roe. 
RATNAKAR GOUNTIA and others— 
Defendants — Appellants 
versus 

GHAMRA SATPASTY andotbkrs— 
Pf.AiNTiPF.<— R espondents, 

Civil Procedure Code (.4c4 V of 1908), 0. XX.XZI, 
r. Z-^Foreclosure mit-’Preliminar'j decree, non* 
compliance with^Final decree not pas8ed^}[orl<jagor, 
whether entitled to redeem -Procedure — ^Vuivor by 

varliea, effect of. 


It the preliminary decree in a foreclosure suit is 
not complied with, the mortgagors have no absolute 
right to pay the redemption money and avoid 
foreclosure merely on the ground that a final decree 
has not been passed. []p. 683, col. 2,] 

If the parties consent to ' a course which is not 
strictly in accordance with the procedure prescribed 
by the rules, and take no objection to it, they are 
not entitled to turn round afterwards and seek to 
get some benefit from the failure to abide by the 
procedure in the same way as if they had objected 
at the start or if they had no notice of it. [p. 884, 
col. 2.3 

Appeal from an order of the Subordinate 
Judge, Sambalpur, dated the 19th February 
1918. 

Mr. B. N. SinhOf for the Appellants. 

Mr. Sattsh Chandra BosSf for the Respond- 
ents. 

JUDGMENT. 

Miller, C. J. — This is an appeal from 
an order of the Subordinate Judge 
of Sambalpur, dated the 19th February 
1918, dismissing .an application for an 
extension of the time for redeeming a 
mortgage in a foreclosure suit by three 
of the defendants in that suit, who were 
iuterested in the property as mortgagors. 
The plaintiffs in the snit were second 
mortgagees of the property io question, and, 
before they instituted their suit the first 
mortgagees bad obtained a mortgage decree. 
The plaintiffs, therefore, made the second 
mortgagees as well as the mortgagors the 
defendants in the present suit. The first 
mortgagees are the defendants Nos. 18 
and 19, the other defendants are the 
mortgagors or others interested claiming 
through them. The defendants who have 
brought the present appeal are the defend- 
ants Nos. 11 to 13 in the suit. The suit 
was decreed in favour of the plaintiffs 
on the let May 1914 and an order was 
made that the plaintiffs should be at liberty 
to redeem the prior mortgagees, the de- 
fendants Nos. 18 and 19, and that the other 
defendants including the present appellants, 
as mortgagors, should within six months 
from the date when the prior mortgagees 
were redeemed by the plaintiffs pay off 
to the plaintiffs the decretal amount, in- 
cluding the anm ^’shioh they had paid to 
the prior mortgagees, within six months 
from ttiedatoof payment; otherwise foreclo- 
sure was ordered. 
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It appears that an appeal was lodged 
against that decision and came up to the 
High Court, and by consent of the parties 
the case was remanded by the High Court 
to the Subordinate Judge with directions 
to ascertain the improvements which it 
was claimed by the prior mortgagees, who 
bad been in possession, that they had 
made to the property, beoause this sum 
apparently had not been ascertaiced and 
they could not be redeemed until the sum 
was ascertained. It was directed that the 
amount found due to the prior mortgagees 
for improvements should be added to the 
redemption money payable by the plaintiffs. 
The matter went back then to the 
Subordinate Judge and the amount for 
improvements was ascertained and assessed 
at a Slim of Rs. 1,100. It is obvious from 
what I have said (hat the original decree 
having been modiBed, it was necessary that 
a further decree in the case should be passed. 
In the meantime, on the ISth November 
19)6, the defendants by an order of the 
Subordinate Judge of that date were 

allowed six months in which to redeem 
the plaintiffs from the date w hen the plaintiffs 
redeemed the defendants Nos. IS ai.d 19, and 
failing this tliere was to be a foreclosure. 
At that time the amount of tlie improve- 
ments had not been ascertained, but they 
subsequently were ascertained, and oia the 
16th May 1917, a preliminary decree was 
passed whereby it was ordered that the 
plaintiffs should pay into Court a sum of 
Rs 1,100 to the account of ihe defendants 
Nos. 18 and 19 within two months (that 
would bring the date up to the 16th July 
1917), and that tlte other defendant.®, 
including the present appellants, should 
pay the sum decreed in the mortgage suit, 
including the Rs. 1,1C0, to the plaintiffs 
within four months from that date. (That 
would bring it up to the 16th November 
1917.) The money, in fact, was deposited 
by the plaintiffs within time, that is to 
say, on or before the 16th July 1917, and 
therefore, under that decree which I have 
just referred to of the 15th May 1917, 
the time allowed to the present appellants 
and the other defendants would expire on 
the 15th November. On the 22nd December 
1917, neither the appellants nor the other 
defendants having taken any steps to redeem 
khe plaintiffs, the matter came before the 


Subordinate Judge to pass the final decreGi 
and it appears that at that time one 
Gokul Chandra Babu had acquired the 
right and title of the whole cf the .defendants, 
other than Nos. 1 8 and 19, in their equity of 
redemption, and he presented a petition for 
final orders in the case and for a final 
decree, praying in fact that foreclosure 
might be ordered, he not being in a position 
to pay off the mortgagees. It ought to be 
mentioned that that application was made 
and heard before the Subordinate Judge 
in the presence of all the defendants or 
their Pleaders who represented them and 
in the presence of the Nazir of the Court 
who was the guardian of the present appel- 
lants. who were minors. That appears from 
the decision of the learned Subordinate 
Judge in the order which is appealed from 
and which 1 shall refer to presently. 

The decision come to on that occasion 
by the learned Subordinate Judge was 
that which appears in the order>sheet as 
Order No. 117, dated the 22nd December 
1 917. It says: — 

Judgment cebtors have not deposited the 
decree money. So on (he petition of Gobul 
Chandra Babu decree is made Bnal, and 
it is ordered that the judgment debtors are 
debarred absolutely from redeeming the 
mortgaged properties. Plaintiffs will be put 
into possession of the mortgaged properties 

fr®e from all claims of the judgment- 
debtors.” 

.And in pursuance of that decision a 
decree was drawn, which undoubtedly con- 
tains certain clerical errors. The decree, 
which is dated the same day and signed 
by tbe Judge, apparently on the 11th 
January 1918, instead of referring in the 
preliminary part of it to the application 
of Gokul Chandra Babu and instead of 
referring to the preliminary decree passed 
on the 15th ilay 1917 (the earlier one of 
the 1st May 1914 having been set aside 
when the case was remanded by the High 
Co^urt), did in fact read in this way; — 

Upon reading the decree passed in the 
above suit on the Ist day of May 1914 
and the application of the plaintiffs dated 
the Ist day of December 1914 and after 
hearing Babu B. P. Chatterji. Vakil for 
the plaintiffs, and Babu J. N. Sen, Vakil for 
the defendants Nos. 18 and 19, and Babu 
R. N. Misra, for Nriparaj Goantia, and 





Babn Parsaram Misra, Pleader for other defend <• 
antSi and it appearing that the payment 
directed by the said deoree has not been made, 
it is hereby deoreed as follows ” 

Then follows the operative part of the 
deoree* whiob debars tbe defendant and all 
persons claiming throagh or under him 
from all right to redeem the mortgaged 
property and ordering tbe plaintiffs to be 
put in possession. 

. There was no appeal from that judgment 
and deoree, which was tbe final deoree in 
tbe case directing foreclosure and giving 
possession to the plaintiffs. But the present 
appellants* on tbe 28th January 1918, filed a 
petition, notwithstanding that tbe final deoree 
had been passed, olaiming an extension of 
the time prescribed by the preliminary 
decree for redeeming the plaintiffs and get* 
ting back possession of their property, and 
setting out the history of this oase their 
petition prays that it may be held that 
the order^Ctbe word is *‘order” bat it is 
a mistake for deoree), dated the 22nd Decern* 
ber 1917, forfeiting the right of redemption 
and the order of the 15th May 1^17 (which 
is the preliminary deoree) are invalid and 
inoperative, and tbe applicants may be per* 
mitted to deposit tbe entire deoretal amount 
and redeem tbe mortgaged property. 

When that application came before the 
Subordinate Judge on the 19bh February 
1918, tbe questions wbioh were disoussed 
before him were questioos as to the power 
of tbe Subordinate Judge in tbe preliminary 
deoree of the 15th May to order, as he did, 
that the defendants should redeem the 
plaintiffs four months after they bad redeem- 
ed tbe prior mortgagees, beoause under 
tbe previous order of the 18th November 
1916, Itbe plaintiffs bad been allowed six 
months to redeem. The learned Judge, 
however, pointed out that in Iho prelimtuary 
deoree he bad properly interpreted the 
order previously made oo the IBlh November 
and be also pointed out tliat this order bad 
not been set aside; and, further, it was point- 
ed out that tbe final decree had been passed 
in the oase and there had been no appeal 
from that. But in any oase tbe learned 
Subordinate Judge oame to tbe oouolusiou 
that tbe applicants iu their atfidavit really 
disclosed no oase whatever for extending tbe 
time, even if tbe applicants were to be al* 
lowed six montbs from tbe time when the 


plaintiffs redeemed the prior mortgagees, and 
that even when that time expired they were 
not then in a position to pay tbe money 
into Court. Further, he pointed out that all 
the orders in the oase and the decrees had 
been made in the presence of the Nazir who 
represented the applioants, now tbe appel* 
lants, and that, therefore, not having ap* 
pealed from the final deoree, they could not 
at a later date oome before him and ask for 
an extension of time in respect to a matter 
which was oonolnded by tbe final deoree. 

From that order tbe appellants have ap- 
pealed. It seems to us that this appeal 
cannot possibly stand. In the first place, it 
is quite clear that a final deoree has been 
made in this oase and that unless it is set 
aside by a proper procedure, it is absolutely 
binding upon tbe applicants. It can only be 
set aside in one of three ways — either by an 
appeal to tbe High Court or by an applica- 
tion under Order IX or by an application 
for review of judgment, and none of these 
courses has been taken. The appellants, 
however, ask us to say that the final deoree 
passed on tbe 22nd December is invalid and 
inoperative, and, therefore, that in fact no 
final deoree in tbe case has been passed at 
all, and they go further and say that where 
DO final decree has been passed notwithstand- 
ing that the preliminary decree limits tbe 
time within which they may apply to redeem, 
nevertheless they may still apply after the 
time has expired and before a final deoree 
has been passed, and claim as a right to 
pay in the redemption money and avoid 
foreclosure. It is not necessary for us in this 
oase to decide that last point, although some 
argument has been addressed to us upon it 
and various oases not under the present Code 
of Civil Procedure but under section 86 
and tbe following sections of the Transfer of 
Property Act have been referred to. It 


seems to me, reading the order and rules 
of the Civil Procedure Code which relate to 
this matter, that it is clear that if the pre- 
liminary deoree is not ooniplicfi with, the 
mortgagors have no absolute right to pay 
the redemption money and avoid foreclosure 
merely on the round that tinal decree has 
not been pas:-c-a. It f.eoms to me (luito clear 


that Order J'l 
to olaasB ‘ -) 


X-Civ'", rule by the proviso 
of tbar. rule, contemplates that 


the Court iit? > cr may not, as it shall think 


tit, extend the taao fur the payment, and if 
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it is to be held that the mortgagors have an 
absolate right to pay in the money after the 
time for payment has expired, it is diffioalt to 
see what can be the meaning of the proviso 
to whioh I have jnst referred. However 
that may be, it is not oeoessary, as I say, 
to determine this qoestion beeaase we have 
oome to the oonolnsion without mooh diffioal- 
ty that the 6nal decree passed on 
the 22Dd Deoember i9l7 is a valid 
decree. The first reason which has been 
nrged before us for treating it otherwise 
is that there appear in the preliminary 
part of that decree two errors which, in 
our opinion, are clearly clerical errors. 1 
have already referred to them in an ear- 
lier part of this judgment, and it is not 
necessary to repeat them again. It is not 
difficult to see bow these errors may have 
arisen. It is probable that the decree 
mukarrirf in making this decree, in going 
tbrongh the record whioh is one of some 
length and looking for the applications for 
a final decree and endeavonring to ascertain 
what was the prAliminary decree, had come 
across the application by the plaintiffs 
dated the Ist Deoember 1914, whioh in 
fact was made on the first preliminary 
decree dated the 1st May 1914, and then 
through carelessness, not realising that that 
decree bad been set aside and that a fresh 
preliminary decree had been made after 
the case was remanded and that a fresh 
application for a final decree bad oonseqaently 
been made, went no further in his search 
in the record. But these are purely clerical 
errors, such as can be rectified by the 
Court which passed the decree and they do 
not seem to me to affect the matter in 
any way. 

The next obieotion which was taken and 
the last is one in which 1 also think that 
there is no substance. It was oonteoded 
that under the rules the application for a 
final decree must be made by the plaintiff 
and that in the present case no such appli- 
cation bad been made, and, therefore, the 
decree was in itself a nullity. It is quite 
true that the application in this case was 
not made by the plaintiffs, but was made, 
as X have said, by Gokul Chandra Baba 
who was at that time standing in the 
shoes of the defendants, having purchased 
their interest. The present appellants, 
who were represented as I have said by 


the Nazir, were parties to that, in that the 
application was made in their presence and 
DO objection was taken to it at that time. 
The plaintiffs themselves were also acquiesc- 
ing parties in that applioatioo, and I do 
not think that the present appellants, who 
are the defendants, have any right, after 
the matter bad been determined in their 
presence and without objection, to turn 
round and say that there was no jurisdic- 
tion in the Court to pass a final decree. 
It is unnecessary to deal with the matter 
further. It is quite clear to me that if 
the parties consent to a course which is 
not strictly in accordance with the proce- 
dure prescribed by the rules and take no 
objection to it, they are not entitled to 
turn round afterwards and seek to get 
some benefit from the failure to abide by 
the procedure in the same way as if they 
had objected at the start or if they had had 
no notice of it. In my opinion, this appeal 
mast be dismissed with costs. ^ 

1 think the final decree of the 22Dd 
Deoember 1917 must go to the Subordinate 
Judge to be corrected in conformity with 
the judgment. The judgment clearly refers 
to the petition of Gokul Chandra Babu, 
and the decree refers to an application of 
the Ist Deoember 1914, Again, by wbat 
is obviously a clerical error, the prelimi- 
nary decree is referred to as that passed 
on let May, 1914, whereas in fact it was 
a decree passed at a later date. 

Roe, J. — I agree. 

Appeal dtsmitsed. 


CALCUTTA HIGH COURT. 
Appeals prjm Original Decrees Nos. 22 and 

23 OP 1913. 

September 1, 1916. 

Present:— Mr. Justice N. R. Chatterjea and 
Mr. Justice Sheepshanks. 

AMRITA LAL SHAHA and others 
— Dependants — Appellants 

versus 

GOSSAIN GANPAT GIR and others 
— Plaintiffs — Respondents. 

Hindu Laio — Sucdjssiori-ajrtonj^ Sanyaais — Will niads 


INDIAN OASES, 


885 


Vbl. LIJ 

AMEITA hkh BHAHA V, G083AIN GANPAT SIR. 

Giri — Debnfcter, creation of — Shebait, appointment 
and removal o/— I^noh removing shebait, validity of 
•^Probate and Administration Act (V of 1881), s. 90 — 
/Sanction for sale obtained by fraudulent misrepresen- 
tation— Sale, validity of. 

One Amrita Giri, belonging to the religious sect of 
‘Giris’ who are succeeded by chelae or disciples, died 
leaving a Will by which he dedicated all his properties 
to the deities, Salgram and Shiva Thakur, established 
by him. The Will stated that all the properties and 
the profits thereof would be debutter properties of 
the deities and provided for succession to the office 
of the shebait, who was to oariy on the skeba and 
perform other acts mentioned in the Will according 
to the custom and usages of the family. It further 
provided that none of the debutter properties would 
be sold or subjected to any charge for any debts 
contracted by any shebait and that if any such 
thing happened, the same would be liable to be set 
aside by the next shebait executor according to law, 
that if any person who might be appointed to the 
office of the shebatd acted arbitrarily or became 
extravagant or was found by the panch of the Giri 
community guilty of any grave offence .he would 
be removed from the office of shebait, and some 
other shebait appointed in his place and the person 
so removed would not be competent to object to the 
same. After Amrita Giri’s death succession to the office 
of shebait was according to the Will ; the last person 
named therein executed aWill.by which he appoint- 
ed the defendant No. 1 as shebait after his death. 
The defendant No. 1 succeeded to the office of 
shebait and obtained Probate of the Will, but ho 
looted the debsheba and other trusts of the muff, led 
an immoral life, contracted debts and by fraudulent 
misrepresentation of facts obtained the sanction of 
the District Judge under section 90 of the Probate 
and Administration Act to sell some of the debutfer 
properties and sold them to the defendants Nos. 2, o, 
5 and 7. The other Giris of the community, finding 
that the defendant No. 1 was misconducting himself 
and wasting the debuffer properties, excommunicated 
him and by a paitchnaina removed him from the 
office of shebait, appointing the plaintiff instead. 
The plaintiff then brought this suit for a declaration 
that the properties in suit were dchuttcr, that he was 
the shebait and also for recovery of possession ot 
the properties sold by the defendant No. 1: 

Held, ( 1 ) that the debufftfr created^by Aiiinta was 

an absolute debuttcr ; [p. bf’O. t:ol. 2.] 

Ashutosh Butt V. Doorga Churn Chatterjcc, 5 C. 433 
(P. G.); 6 C. L. R 296; « I. A. 182; 4 Sar. P. C. J. 58: 
3 Snth. P. C. J. 694; 3 Ind. Jur. 571: i Shome L. R. 

32; 2 Ind. Doc. (n- 3.) 888, distiuguiahed. _ 

(2 that the onlinary rules of iuheraanco lu their 
entirety could not he applied to tl.o ‘Giris’ who were 
sannya^is, for, although tlie succes.^^ion was through 
chelas, any question as to preferonco between c/iefaa 
must, in the absence of any provision made by the 
guru, bo decided bv the eiisiums and usages of the 
community, and tin- i-eprosentativos of the com- 
munity were the proper p-M-sona to decide such 

matters ; [p. 888, col. 2-1 , r i t 

^3) that the punch vulidly removed the anfondant 
No. 1 from shehaif^hip an.l rightly appoliuod the 
plaintiff, who was tlm neaivsc gnddinashin g of 
the defendant No. I . as the according to the 

customary rules of the community under the powers 


conferred by the Will, though not clearly so stated in 

the punchnamai fp. 691, col. l.J 

(4) that as the defendant No. 1 obtained sanction 
by fraudulent misrepresentations under section 90 of 
the Probate and Administration Act to sell some ol 
the debutier properties and as the alienees were 
not bomi ftde purchasers without notice of the 
fraudulent misrepresentations upon which the 
sanction had been obtained, the alienations should 

be set aside i [p. 896 col. !•] 

(5) that the expression “family” or “ancestral gods 
in the Will was not to be understood in the same 
sense as when applied to ordinary persons, but 
referred to the spiritual family and relationships of 
the sect to which the testator belonged. Lp- 887, col. 

Appeals against the deorees of the Sub- 
ordinate Judge, Raishahye, dated the 30th 
September 1912. 

Babue Vwarka ^iath Ohac^<erbutty and 
Krishna Eamal Matfro, for the Appellants. 

Babus Mohtni Mohan Chakerbutty and 
^liskitha Nath Qhattach, for the Respondents. 

.IXIDGMENT.- These appeals arise out 
of a snit instituted by the plaintiff Goseain 
Ganpat Gir as Shebait of the deities, 
Salgram and Shiva Thakur, to reoover 
possession of the properties in dispute, 
alleged to be the Debniter of the said 
Tbakurs, after setting aside the aliena- 
tions thereof, said to have been improperly 
made by the defendant No. 1, the former 

Shebait. 

One Amrita Gir, who belonged to the 
seat of “Giri,” one of the ten olasaes of 
Dasnami Gossains, established the Tbakurs 
Salgram and Shiva at Arapur in the Dis- 
trict of Maldah. Persons belonging to the 
sect to which he belonged are bound to 
observe celibacy but can acquire properties 
and are succeeded by Cbelas or disciples. 
Amrita Gir acquired certain properties and 
by his Will dedicated the properties ac- 
quired by him to the said deities, the 
exact nature of the dedication being one 
of the main questions in this case. By 
his Will he directed that on his death 
his Chela Bissonath Gir would be the 
Shebait and execotor, and on the death of 
the latter hia Chela grandson Alum Gir 
Gossain and on his death Udit Narain 
Gir, the Chela of Bissonath, would be ap- 
pointed to the ottice, and carry on the 
Sheba, and perform other acts mentioned 
in the Will according to the custom and 
nsage.s of the family. There were other 
provisioiu. in liio Will which will be noticed 
later on. After Aoiirta Gir’s death, bis 
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Chela BisBonath Gir obtained Probate o£ 
his Will on the 30th April 1878, carried 
on the trosts, and with the snrpluB in* 
come of the properties acquired certain 
other properties. Oo his death his Chela 
Udit Narain Gir saooeeded him as Shebait. 
Udit Narain made a Will on the 5th Chait 
1310 118th March 1910), by which he 
appointed his Gnrabhai Ram Narain (the 
defendant No, ?) as the Shebait after his 
death. Ram Narain accordingly snooeeded 
Udit Narain on his death and obtained 
Probate of his Will on the 14th Jane 
1904. He appears to have been a man 
of immoral character. He neglected the 
Debaheba and other trusts of the Matt and 
contracted debts. On the 9tb Angast 1905 he 
applied under section 90 of the Probate and 
Administration Act to the District Judge 
for permission to sell certain properties and 
having obtained the permission, sold the 
properties in respect of which permission 
was granted as well as some other pro* 
perties. Some of the properties were sold 
to the defendants Nos, 2 and 3 and some 
others to the dofendants Nos, 6 and 7; 
practically all the Debutter properties have 
been sold away. 

It is alleged by the plaintiff (who 
belongs to the same order of Gossains) that 
the other Gossains belonging to the same 
community in the District of Maldah 
assembled, and having found that the de* 
fendanfc No. 1 was guilty of misoonduot 
and had wasted the Debutter properties, 
excommunicated him and by a Ponohnama 
dated the 20th November 1906 removed 
him from the Sbebaitsbip, appointed the 
plaintilf as Shebait as being the nearest 
aod most preferential Gotia in the family 
to which Amiiti Gir belonged. The 
plaintiff then applied for revocation of 
the Probate granted to the defendant No. 
1 and was appointed administrator peii' 
dente lite, but subsequently (on the 26fch'May 
1908) was permitted to withdraw his 
application for Letters of Administration 
with liberty to make a fresh one. He 
was also directed to vacate the office of 
administrator pendevte lite. The plaintiff 
brought the present suit on the 8th 
November 1908 for declaration that the 
properties in suit are Debutter, that he 
is the Shebait, that the defendants had 
nut acquired any. right ander their pur- 


chase, and for recovery of possession of 
the properties and for other reliefs. The 
suit was decreed by the Court below and 
the defendants Nos. 2 and 3 have pre- 
ferred Appeal No. 22 of 1913, and the 
defendants Nos. 6 and 7 (and defendant 
No. 19 who was subsequent to the institu- 
tion of the suit added as defendant) have 
preferred Appeal No. 23 of 1913. 

The questions for consideration in these 
appeals are: — 

1. Whether the Debutter created by 
Amrita Gir was an absolute Debutter. 

2. Whether the right of the defend- 
ant No. 1 as Shebait bad been legally 
put an end to, and whether the plaintiff 
is entitled to be Shebait even if (be de- 
fendant No. 1 had been validly removed. 

3. Whether the alienation of the pro- 
perties made by the defendant No. 1 in 
favour of the defendants Nos. 2, 3, 6 and 
7 can be set aside. 

With regard to the first question, it is 
contended on behalf of the appellants 
that the (rust is a private one and 
there being no direction as to the surplus 
after meeting the ' Oebsheba and other 
expenses which, moreover, were left un- 
certain (nothing being stated as to the 
amount to be spent in the Debsheba or 
other acts), the Shebait could appropriate 
the residue, and that being so it was 
not an absolute Debutter, but that the 
Shebait had a disposing power over the 
properties subject to the trusts. We are 
of opinion, however, that the Will of 
Amirta Gir created an absolute Debutter. 
The Will purports to deal with “all 
the properties” and clearly states that all 
the properties, movaable and immoveable, 
and the profits of the said properties 
will be deemed as the Debutter properties 
of the two deities Salgram and Shiva 
Thakur. It then provides for succession 
to the office of Shebait who is to carry 
on the £)heba and “entertain guests 
according to the custom and usages of my 
family and will maintain as usual the 
other dependents and perform acts of 
conferring spiritual benefits to myself and 
my ancestors. None of the properties left 
by me will be liable to be sold or be 
subject to any charge for any debts 
coLttaoted by the said three parsons or 
by any person who will be appointed 
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to tbat ofBoe after tbem. If any anoh 
tbinfiT happens, tbe same will be liable 
to be set aside by tbe next Sbebait exeoutor 
aooordin? to law.” 

It is to bo borne in mind tbat Amirta 
Q-ir belonged to a religious order, and 
persona belonging to tbe order oannot 
marry or bave obihiren. Tbe expression 
“family” or “ancestral gods” is not to be 
understood in the same sense when ap- 
plied to ordinary persona, but refers to 
tbe spiritual family and relationabipa of the 
sect to which he belonged. No beneBoial 
interest in the properties ia reserved for 
tbe soooessora and having regard to the 
fact tbat the snoceaaora ^ould be Cbelas 
(disciples), there ia no reaaon to think 
tbat any beneScial interest was intended 
to be given to them. Tbe Will in un- 
ambiguous language dedioatea all the pro- 
perties together with the profits thereof 
to the deities to ba appropriated for their 
service and for tbe ether objects men- 
tioned in it. We bave been referred to 
the ease of Ashutosh Butt v. Boorga Churn 
Ohaiterjee (l). That case, however, is 
clearly distinguishable. There a Hindu 
lady left by Will to her sons lands be- 
longing to her to support the daily wor- 
ship of an idol and defray the expenses 
of certain other religious ceremonies, with 
a provision tbat in the event of there 
being a surplus after those uses had been 
satisfied out of the revenue of the said 
lands, such surplus should be applied to 
the support of the family and the Judicial 
Committee held that it could not be 
said that the property was wholly Dobulter 
but that the Will created a charco 
upon the property tor the expenses or 
the daily worship of the idol as it was 
performed at the time of the death of 
the testatrix, and of the other religious 
ceremonies for wbioh piovi-ion was made 
by the Will. Their Lordships, referring to 
the provision in ilioVv'^ill that if there 
be a surplus tiisn tlio family will be 
supported thorefrom,” observed: 1 heir 

Lordships ift v.irhout s-’orno doubt and 
hesitation havj o )ino to tlie oonolasion 
that these word:- uuiount to a bequest 
of the surploH l: the members of the 


(1) 5 C. -I'-H (P • 
Sar. P. C. J. 5 ^ 

3 Shomc L. H. 




r. r,. n 2\ Cr, f. A. lS2s i 
P. P. J OJl; d lnA..}ui-. 071; 


j Jud. Dec. l.N. 3-) 


joint family for their own use and benefit.” 
In the present case there was no pro- 
vision in the Will that any person was 
to enjoy any portion of the income of 
the properties and the whole of the pro* 
parties together with the profits thereof 
were dedicated for the maintenance of the 
trusts and for those only. The word 
“dependent” apparently refers to persons 
connected with the Mutt for the performance 
of the trust. 

It is pointed out that the Will provides 
for carrying on tbe Debsheba and en- 
tertainment of guests and other acts ac- 
cording to the custom and usages of 
Amrita Gir’s family, that there is no 
evidence as to bow much was spent in 
tbe time of Amirta Gir and that the 
income of the properties is about Rs. 1,500, 
whereas tbe expenses of the Debsheba are 
only Rs. 430 a year, as would appear 
from the judgment of the Court below. 
But the said sum of Rs. 430 is^ stated 
to be tbe expenses connected with the 
daily Debsheba only as it was carried on 
during the time of Ram Narain. It does 
not include the expenses connected with 
the entertainment of guests nor the 
occasional festivals. 

It appears from the evidence that tbe Deb- 
ebeba in the time of Amrita Gir, Bissonath 
Gir and Udit Gir consisted of cooked rice, 
Jnl and vegetables, etc., in the morning 
and loocht, rooti and sweets in the even- 
ing, and there were expenses connected 
with the occasional festivals wbioh were 
performed with tome but tbat since 

a year after the defendant No. 1 became 
the Sbebait they had been stopped, and 
tbe figuro R^. 430 represents the expenses 
to wbioli they had been reduced by the 
defendant No. 1 when lie was wasting 
tbe properties, and tbe Dsbsbeba appears 
to have dwindlyd down to the mere per- 
formance of tbe wui'siiip with;ut offerings 
of proper for the deities. It is not 

at all oleur tb.a ihvit would bo any sur- 
pln.s L!4 i’ C-is cruets onjoyod by the 
Will woiv ; .ir itr.oj. [.] liiu same manner, 

dnriig Ilia time 
of At ■- • •t.'.iitouiato successors, 

V i'l '• *-• *’ -* '•vitiiesM ensisted 
j,, , ' ‘ the woi'.-hip, but 
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festivals and the eDtertainment of sfuesta 
(whiob inoludes persons belonging to re> 
ligions orders and mendioants.) 

The faot that Bissonath Gir and Udit 
Narain Gir had to borrow monies from 
time to time for meeting the expenses of 
the trust (as shown by the dooaments filed 
in the ease) go to snpport the view that 
generally no snrplns need to be left. 
Some snrplns might be left in some years 
which the Sbebait would be expected to 
keep as a reserve fnnd or to apply in the 
acquisition of other properties for the 
Debatter, as appears to have been done by 
Bissonath Gir who parobased some pro« 
parties from the income of the Debutter 
estate 

It is farther contended that the successors 
of Amrita Gir treated the properties as if 
they were secular properties. The evidence, 
however, does not establish that they were 
so treated. A large number of dooaments 
such as mortgage bonds, tjara kabuUyats 
and dakhilds have been produced in the 
case to show bow the properties were dealt 
with. With the exception of 3 all the docu- 
ments expressly recognise the Debutter 
character of the properties dealt with by 
them and in most of them the executants 
are described as Shebaits of the deities 
Salgram and Shiva Thakur. The properties 
are described as Debutter and some legal 
necessity is alleged in the documents. The 
mere fact that the former Shebaits borrowed 
monies on mortgages or leases of the pro- 
perties does not show that they were treated as 
secular properties, as a Shehait can raise 
loans for legal necessity. The alienations 
made by the defendant No. 1 cannot be 
relied upon to show that the properties were 
not dealt with as Debutter. They were made 
the foundation for removal of the defendant 
No. 1 from the oflSoe of Sbebait, and for 
the institution of the present suit for re- 
covery thereof on the ground that the pro- 
perties had been improperly alienated, and 
even some of those documents describe the 
properties as Debutter and recite necessity 
for the alienations. The three dooaments 
in which the Debutter character of the pro- 
perties dealt with by them was not stated 
and no legal necessity was alleged were 
mortgage bonds executed by Bissonath 
or Udit Gir, but having regard to the 
numerous documents in which the Debutter 


character was recognised and the alienations 
were made as Sbebait alleging legal necessity, 
we do not attach any importance to the 
said documents. 

The next question is whether the right of 
the defendant No. 1 Ram Narain as Shebait 
had been legally put an end to, and whether 
the plaintiff is entitled to be Shebait even 
if the removal of Ram Narain was valid, 
It is contended on behalf of the appellants 
that the trust being a private one, sucoession 
is governed by the rules laid down in the 
deed creating the endowments and in the 
absence of Euoh rules by the ordinary rules 
of inheritance governing the family and 
the defendant Nh. 1 Earn Narain, having 
succeeded Udit Naraian, could not be removed 
by the Punch and that so long as Bam 
Narain was not removed from the Shebait- 
ship by a Court of Law, the Punch had no 
power to appoint the plaintiff as Sbebait. It 
is further contended that although the 
Punch might excommunicate a person of their 
order for misconduct, such excommunication 
cannot deprive him of his civil rights. 
But in the first place it must be borne in 
mind that these persons are not ordinary 
Grihasta (householders) but belong to the 
order of Sanayasis who although they may 
engage in secular pursuits cannot marry, 
and are governed by the rules of tbe com- 
munity to which they belong. They are 
supposed to lead a strictly religious life 
and sucoeesion to their property is through 
Chelaa or disciples. The ordinary rules of 
inheritance in their entirety cannot apply to 
such persons, for although the sucoession ia 
through CheJas any question as to preference 
between Chelas (when it is not provided by 
the Gum) must be decided by the custom 
and usages of the community to which they 
belong, and the representatives of the com- 
munity are the proper persons to decide 
such matters. Secondly, althoughlthe secular 
property of a Guru may be inherited by the 
Chela, the properties in this case were 
absolute Debutter. The Will of Amrita Gir 
speaks of the succession to the oflSse of 
Shebait and lays down that after his death 
ms Chela Bissonath Gir, and on his death 
hie Chela grandson Alum Gir and on the 
death of tbe latter Udit Gir Chela of 
Bissonath would be the sucoaeding Shebaits 
respectively The further order of sucoession 
(after Udit Gir) is not laid down in tbo 
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Will, but it states: “None of the properties 
left by me will be liable to be sold or be 
sabjeot to any oharge for any debts oontraot* 
ed by the said three persons or by any 
person who will be appointed to the office 
after them. If any such thing happens, 
the same will bo liable to bo set aside by 
the next Sbebait execntor according to law. 
Be it also known that if the aforesaid persons 
or any one who will be appointed to that 
office after them acts contrary to the custom 
or usages of my family or acts arbitrarily 
according to his wishes or becomes extra- 
vagant or is found by the Punch of our 
community to be guilty of any grave offence, 
he will be removed from the office of the 
Shebait and the person next referred to 
will be appointed in his place, and take 
possession of all the moveable and immove- 
able properties from him and carry on the 
duties as aforesaid and he shall not be oom^- 
petent to raise any objection to the same. 

The Punch of the community would natural- 

ly be the proper persons to decide the 
question what constitutes grave offence, or 
acts contrary to the custom or usages of the 
family, which means the sect to which he 

belonged. 

There is no doubt that the Will gives 
the power to the Punch to enquire into 
misconduct not only of the three succeeding 
Sbebaits expressly mentioned in the Will, 
but also of those who may be appointed 
after them and impliedly recognises the 
authority of the Punch of the community 
to enquire into the misconduct of the 
Sbebait, 

It appears that there were two meetings 
of the Punch of the community. The 6rst 
was held at the annual meeting at the 
time of Ganga Pcojah at the house of 
Protap Gir, who appears to be most '0^°* 
ential and the richest of the “landed Gossains ’ 
residing in the District of Maldab, It is 
said that Prayag Gir complained at that 
meeting that Ham Narain used to drink, 
visit prostitutes, and was wasting the 
Uebutter properties and the Gossains present 
asked Ram Narain about his alleged misoon- 
duct, whereupon he said if I do all 
this what of that to them,” and there- 
upon he was excooimuniouted. There was 
a second meeting held at the house of 
the plaintiffs at Falbari when an enquiry 
WB8 bold as to the misconduct of Ram Narain, 


and the Punch by a PaDobnama removed 
him from the Shebaitship and the plaint- 
iff was appointed in his place. It is con- 
tended on behalf of the appellants that 
Ram Narain was condemned before trial. 
No doubt the proceedings of these Gossains 
did nob take place in the regular manner 
in which proceedings take place in a Court 
of law. But the fact appears to be that 
when Ram Narain on being asked about 
his misconduct did not deny it and dehed 
the authority of the Punch, they took that 
as a confession of his guilt and at once ex- 
communicated him. Subsequently they 
thought, of making a formal enquiry before 
depriving him of his right as Shebait, 
and for that purpose the second meeting 
was held at Pnlbari. One Balkissen Gir 
(tvho is said to be the Eotwal) was 

deputed to make the enquiry and be 
reported that the charges were true. 

However that may be, the evidence about 
the misconduct of Ram Narain is over- 
whelming. There is no doubt that be 
used to drink wine, eat meat, visit pro- 
stitutes, neglect the Sheba and the other 
trusts and wasted the properties and 
even eold the bricks of the Thakurbari. 
Although according to (be defendants’ 
witness No. 11, Laohmi Narain Gir, 

many of the Gossains keep Baisbnavis as 
conoabines, and do not lose their Guddi, 
the defendant No. 1 appears to have 
offended against all the rules of the order 
to which he belonged and as some of the 
witnesses put it, he was “as bad as possible”. 
A person guilty of such misconduct could 
not be retained as Sbebait of a religious 
institution, and the Puncb were quite justi- 
Bed in removing him. 

It is contended that even if the Punch 
had any power of removing the Sbebait, 
all the representative Gossains were not 
present at the meeting of the Punch. 

It appears from the evidence that there 
are seven Mutts besides, (hose of the plaint- 
iff and Ram Narain in the locality, that 
the Gossains of all the Motts with the 
exception of three, viz., Lnobmi Narayan, 
Bissumbhnr, and Pretap Narain were present. 
Jadonandan, anothorGossain, was represented 
by his Chela, and Balkissen, the Kotwal, 
was aUo present. Out of 11 Gossains 8 were 
present. There is no evidence on b)balf of 
tho ddfondauts that there was any other 
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Gossain who ooald take part in the Panob 
and there is no doabt that the majority 
oftheGoasain Pnnoh took part in the meet* 
ing:. 

The case of Rup Naratn Singh v. Junko 
Bge (2) relied on by the appellants is 
distiognishable. There a Sheb^it gave 
anthority to a Panoh and the inhabitants 
of the neighboarhood, bathe himself had no 
each power and even assaming he had, the 
anthority was to be exeroieed by all the 
inhabitants. 

Lnohmi Narayan was at Benares at 
the time, and be was then ander ban 
of ezoommunioation, Bissnmbbar was on 
pilgrimage, and Protap Narain G?r was 
insane. Tbe role seems to be that when 
a member of tbe Punoh in nnable to attend 
on aoconnt of bis illness or being on 
pilgrimage, the other members of the Panoh 
oan act. 

Tbe defendant No. 1 was served with 
notice to appear bat be did not appear, 
and the Panoh gave their award by the 
Panohnama wh‘oh was signed by the 
Gossains. 

The evidence as to the presence of some 
of tbe Gossains, the enquiry held, the 
signing of the Panohnama and as to the 
fact of Prayag Gir having charged Ram 
Narain at tbe first meeting with misoon* 
doot, has been attacked on behalf of tbe 
appellants. The evidence has been considered 
by the learned Subordinate Jadge and 
believed by him. We think the evidence 
has been rightly appreciated by him. Some 
of the Gossains are persons of sabstanoe, 
Protap Gir being tbe most influential 
among them with an income of Rs. 16,000 
a year. Nothing has been said sgainEthis 
character, and he has no chance of succeed- 
ing to the Mott. Some of tbe Gossains are 
very old men, and there does not appear 
to be any soffioient reason why these 
Gossains should join in a conspiracy and 
perjure themselves. 

It is said that tbe proceedings of the 
Punch were not bnna fide, that tbe Gossains, 
finding that the properties of a Mutt 
were alienated to strangers, put their heads 
together, end that it was merely an aUempt 
to take cut the propertus blienaied by 
Ram Nara'n nrd <0 restore the Fame to 

(2} 3 C, h, R. iia. 
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the Matt. That do doubt was the object 
of the Panoh, bnt that does not show that 
the proceedings of tbe Panoh were not 
bona fide. There being no doubt about tbe 
miscocdnot of Ram Narain and tbe waste of 
tbe Debutter properties by him, we are 
unable to bold that tbe proceedings of the 
Punoh for removal of Ram Narain and 
attempt at restoration of the Debutter pro- 
perties were not bona iide, Tbe Court below 
finds, * then it is proved by the evidence 
of all tbe Gossain witnesses of plaintiffs’ side^ 
and not rebutted by those on defendants’ 
side, that the Pnnch bad anthority to 
excommunicate a Gossain for mieoonduot 
and to remove him from the Gaddi and 
appoint his successor. Even in Amrita 
Gir’s Will, there is a provision that if 
any Sbebait would be found guilty of mis- 
conduct and extravagance in the judg- 
ment of the Punch, then he should be 
deposed ” 

Reliance is placed, however, upon certain 
statemenfs of Gossain Ganga Gir, Gossain 
Jadunandan Gir and Protap Chandra 
Gir to show that tbe Punch had no power 
to remove a Sbebait or appoint another 
in his place according to tbe rules of their 
community and independently of the power 
given in the Will. Gossain Ganga Gir 
says, on having the Will read out to us 
we came to know that we had that power. 
It there were no such provisions in the 
Will, we would not have given the Panoh- 
nama to the plaintiff. He would have done 
what he liked.” 

Protap Chandra Gir says that they came 
to know of tbe terms (relating to the 
removal of the Sbebait by the Punch) 
on reading the Will and Jadunandan 
Gir’s evidence is to the same effect. It 
is contended that this evidence negatives 
the case that according to the rules of the 
community the Punch had the power to 
remove a Sbebait, and appoint another in 
his place. It is further contended that 
the plaintiff cannot rely upon the Punch- 
nama, because in the Court below he rested 
bis case, as to the power of removal of 
Ram Narain and his own appointment by 
the Punch, under the customary rule of 
the community, and on that gronnd was 
exempted from payment of stamp duty 
(under Aniole 7 of Schedule I of the 
Stamp Act) and penalty oq the PaQoh* 
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BBma, as would appear from <be order of 
the Court belov dated the 24th Jnly 1909. 
But none of the Goseaiu witoeEsee eays that 
independeutly of the Will of Amrita Gir, 
the Pnuoh had no power to deal with 
each matters. All that some of them said 
was that they same to know from Amrita 
Gir’s Will that they had been given the 
power to remove a Shebait fcr raiEoonduot 
and appoint another in bis place, and that 
were it not for that power, they wonld not 
have interfered in the matter and ezeoated 
the Pnnohnama. 

The power of the Punch to deal with 
snob matters is recognised in the Will 
of Amrita Gir ezeoated more than 30 years 
before this sait and Amrita Gir, who 
presumably knew the rules of the aom> 
munity to which he belonged, would (not 
have made the provisions in the Will had 
not the Punch the authority to deal with 
such matters. But even if it be held that 
independently of the power conferred in 
Amirta Gir’s Will the Punch had not the 
power to remove a Shebait for misconduct 
or appoint another in bis place, we do 
not see why the plaintiff should be debarred 
from relying on the power of the Punch 
to do so under the terms of the Will. 
The Court below by its order dated the 
23rd July held that the Puncbnama 
required a stamp of Rs. 15 under Article 7 
of Schedule I of the Stamp Act and a 
penalty cf Rs. 150, and on the nezt day 
on a re-cor'sideratiun of the matter held 
that under the Will there was no power 
given to the Punch to appoint a new 
Shebait, that the appointment of the plaint- 
iff by the Punohnama was made under 
the customary rules of the community and 
that, therefore, the Puncbnama did not come 
under Article 7 of Schedule I of the Stamp 
Act. We are of opinion that tlie Will not only 
gave the Punch the power to ei.<iuire into the 
misconduct of a heb.iit and to remove 
him from tho ouicu of Shebait, but also 
to appoint a new Shebait, at ar y rate, im- 
pliedly and that tlio Punch appointed the 
plaintiff as SherMt accciding to the 
customary rule.-f <1 tlic community under 
the powers cojif-rred hy tho Will, though 
not clearly su stated in tho Panohnaraa. 
We aooordif:iiiy directed the plaintiff re- 
spondent to t iy the stamp duty of 15 
And A penalty of R^. 150, and the same has 


been paid. That being so, tbe Punohnama 
becomes admissible for the purpose and tbe 
plaintiff can rely npon the authority of 
the Punch as derived nnder tbe Will, not 
only to enquire into the misoonduot of 
Bara Narain and to remove him from the 
office of Shebait, but also to appoint him 
(the plaintiff) in his place. 

Moreover, there being no doubt as to tbe 
power of the Punch under tbe Will of 
Amrita Gir to enquire into tbe miBCondnot 
of Ram Narain aud to remove him from 
tbe Shebaitsbip, and of tbeir having acted 
in those matters in ezeroise of their power 
as conferred by the Will, we think that 
once Ram Nerain is removed, tbe plaintiff 
steps into his place by virtue of bis being 
tbe nearest preferential Gotia according to 
tbe rules of the order and does not require 
the appointment by tbe Punch to tbe 
office of Shebait. 

It is urged that it is a case of a private 
trust, and if Ram Narain was gnilty of 
misconduct, tbe matter ought to have been 
brought into Court and investigated by it, 
and if found guilty, the Court might have 
removed him from tbe office of Shebait, 
and the community had no power to do 
so. But we have found that it was an 
absolute Debntfer, tbe Shebait for the time 
being having l o beneficial interest in tbe 
estate. We do not think that even in 
the oaie of a private trust there is any- 
thing to prevent the founder from giving 
to a particular class of persons, snob as 
the Punch (f tie ccmmunity, the power 
to enquire into misoonduot of a Shebait 
which disqualifies him from holding tbe 
office of Shebait and to remove him from 
such office. The Punch may not have the 

power to enforce the removal, and if 

resistance is cffered by the Shebait, 
the successor may have to go to a 
Court of law for obtaining relief. Such 
ooraiderations, liowever, do rot render the 
action of tho ruoolj invalid in ^o far as 
their award i'* •^■•oceried. In the present 
case the rlaiot {T, nfter the Pnnohnania 
was givvi) ’ I'li'K-li, applied to the 

Distri'd -l ' *> ' ; v'’"* iti>' n i f tho Probiite 


granted i- iho • \ auin aiul '.’.as appointed 
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perform the Sheba and Pnja of the deities 
as Sbebait. 

We were referred to certain letters 
written by Ram Narain in Jnly 1908 to 
the plainlifE before this suit was institated, 
and to the fact that Ram Narain at first 
put in a written statement on the 28th 
November 1908 contesting the claim and 
subsequently (on the 23rd April 190 0 
admitted the plaintiff’s claim, and also to 
the statement of the witness Jadunandan 
Gir that when Ram Narain was told that 
he was deposed, he seemed to be pleased 
as showing that the removal of Ram 
Narain, the appointment of the plaintiff and 
the present suit were the result of oollu. 
sion between Ram Narain and the plaintiff, 
with the object of recovering the properties 
from the purchaser defendants. But we 
are not disposed to attach any importance 
to the above matters, because Ram Narain 
had by his prcfligaoy and extravagance 
ruined the Debutter estate, he could never 
get back the estate and it might be that 
be was glad if some one of his order 
got back the estate by his removal, and 
even might be disposed to help the plaint- 
iff. If Ham Narain was validly removed, 
it does not matter that he wrote such 
letters to the plaintiff or filed a written 

statement and subsequently admitted the 
claim. 

The next question is whether the plaint- 
iff was entitled to succeed Ram Narain 
even if his removal was valid. 

Upon this point the finding of the Court 
below is as follows: "Both the plaintiff and 
the defendant No. 1 belong admittedly to 
the sect of Girs or ‘Giris*, who form one 
of the ten classes of Dasnami Gofsains 
which came to be constituted after the 
institution of Mutts by Sankar Aobarjya. 

It has been proved on the evidence of 
plaintiff’s witness No. 2, Bangali Roy Bhat, 
who is the professional herald keeping 
the pedigree of the Gossains from the 
District of Mirzapore on the west to the 
province of Bengal to the east, that Sankar 
Aoharjya bad four disciples who fruoded 
four Malts, one of which was called Joshi, 
and from these four Mutts branch out 
fifty-two Mnrhie?, and that the plaintiff 
and the defendant No. 1 as well as the 
latter’s predecessors, Amrita Gir, Biseonath 
Gir and Udit Narain Gir, belonged to the 


ri9i9 


Kumush Nath Murhi i c., deecendants from 
the common predecessor Kumnsh Nath, as 
recorded in the pedigree book proved by 
the Bhat as transmitted to him by I^ia 
forefathers. From the Bhat’s evidence 
with reference to the pedigree book, plaint- 
iff appears to be 13fch descendant from 
Behari Gir. while defendant No. 1, Bam 
Narain Gir, is the 15th in deeoedt 

from the same Behari Gir. Plaintiff, his 
witness No. 2, the Bhat, plaintiff’s witness 
No. 16, Balkissdn Gir Kotwal. plaintifi^s 
witness No. 17, Baldeb Narain Gir, q^s 
well as the two old Gossains Jadunandan 
Gir and Ganga Gir and Protap Gir. the 
richest of landed Gossains in the District 
of Maldab (the last three examined by 
commission), as also the defendant’s witness 
No. 1, Luobmi Narain Gir, prove the fact 
that the plaintiff and the defendant No. 1 
are descended from one common ancestor, 
and that amongst Gossains if one dies 
leaving no Chela his nearest Gotia saoceeds 
him, the ascendant being preferred to the 
descendant as plaintiff’s witness No. 17, Bala- 
debnarain Gir, deposes. Of the other Gotias 
of defendant No. 1 there appear Ram Chandra 
Gir, 13th in descent. Protap Narain Gir, 
15th in descent, and Prayeg Gir, 16th in 
descent, from Behari Gir. But Ram Chandra 
Gir branched off from the original Gcddi 
(as plaintiffs’ witnesses Nos. 2 and 3 depose), 
sold off his properties, and spent the 
money in dissipation and has been after- 
wards excommunicated and was also 
present at the Punch, but did not sign 
the Punchnama 'Exhibit I) saying that 
he himself bad sold all his properties 
hke defendant No. 1. As for Protap 
Narain Gtr he is mad and Prayag Gir 
IS not in the original Mutt and earns his 
livelihood by selling pj'oe in the Bazar, 
bo the plaintiff ia the nearest Guddinashin 
otia and is, therefore, most preferential, 
as alleged in the plaint. The case in the 
plaint was distinctly set forth, the plaintiff 
alleging himself to bs the "most prefer- 
ential Gotia of defendant No. 1, and the 
groand of the preference is made out in 
the evidenca and is no afterthought.” 

We agree in the above finding and 
would add that the case of the "Gaddi- 
nashin Gotia” bsing entitled to preference, 

If there are more than one Gotia of the 
B^me class, was qpt started for th^ qrst 
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time in tbe Bbat’s evidenoe, when it was 
fonnd that there were two persons of tbe 
same rank, as oontended on bebalf of the 
appellant, bat tbe ease of ^^Gaddinasbin 
Gotia’’ beings entitled to preferenoe was 
put to and proved by the most respeotable 
Gossains who were examined by oommis- 
sion in 1909, aboat two years before tbe 
Bbat was examined in Coort, and in tbe 
plaint the plaintiff distinctly set ap tbe 
ease that the nearest and the most pre* 
ferential Gotia snooeeds, tboogb the ground 
for snob preferenoe, tne., *'GaddinaBhin Gotia’’ 
was not stated. Tbe oase of **GaddinaBbin 
Gotia” being entitled to preference, tberefore, 
is not an aftertboaght, as bas been rigbtly 
pointed out by tbe Conrt below. 

We are referred to tbe statements of 
Gossain Protap Chandra, Gir to show that 
where there are two Chelae, the worthier 
of the two snooeeds and this is settled by 
the Garn, bnt that if both are eqaally 
worthy, they act together and in oase of 
disagreement and in the absence of any pre- 
vision by tbe Garn, they partition tbe 
property between themselves. In the 
present oase the only other Gotia of tbe 
same rank with the plaintiff is Ram 
Chandra Gir, bat as already stated, tbe 
plaintiff, being tbe *'Gaddina8bin Gotia,” is 
entitled to preferenoe according to the 
oastom of tbe sect, apart from tbe fact 
that Earn Chandra sold away tbe properties 
of bis own Matt, which was a saffioient 
disqaaliboation. The statements of Protap 
Chandra Gir probably refer to tbe saooession 
of secular property left by a Guru among 
bis Cbelas, and not to the Shebaitsbip of 
absolate Debatter properties which cannot 
be partitioned. It is unnecessary, however, 
to consider tbe question, as tbe plaintiff 
being the Guddinashin Gotia was entitled 
to preferenoe 

“As regards plaintiff’s character,” tbe 
learned Sabordinate Judge says: “He is 
a eabstantial Gossain keeping bis own 
Mutt at Falbari and even the defendants’ 
witness No. 1, Lachmi Narain Gir, admitted 
that tbe plaintiff was a man of good 
character, and tbe insinuations on defend- 
ants’ side about plaintiff keeping a woman 
are not at all proved, but merely suggest- 
ed on hearsay evidence and Subjan Mistry, 
who is said io have been tbe source of 
tbe information, was asked no questions 


about it. It appears, however, that tbe 
plaintiff only gave some property for tbe 
maintenance of Baeanti Debya, two of 
whose younger sons sbe gave as Cbelas to 
plaintiff, her eldest son Seuraj as plaintiff’s 
Pnjari at the Mutt at Arapar. This can- 
not prove that tbe plaintiff ever kept her 
as bis oonoobine as insinnated by tbe 
defenoe.” 

The plaintiff, it appears, was exoommani- 
oated once, for what reason does not appear, 
bat be was re admitted into tbe community. 
The age of the eldest son of Basanti Debya 
is about 40 years, and the Coart below 
has foand, and we think rightly, that it 
was not proved that sbe was tbe concubine 
of the plaintiff as insinuated on behalf of 
tbe defendants. So far as character 
is concerned, tbe plaintiff does not appear 
to be below tbe average run of persons 
of the order, many of whom as tbe evidence 
shows do not possess a good moral character. 
It may be mentioned that the appellants 
in this Court have not attacked the 
plaintiff’s character. On the whole we 
agree with the learned Sabordinate Judge 
in holding that “according to the long 
established usage of the Gossain oommanity 
as proved by the evidence, the plaintiff 
appears to be tbe most eligible person to 
saooeed tbe defendant No. I to the 
Shebaitsbip.” 

The last qaestion is whether the sale 
to the defendants Nos. 2, 3, 6 and 

V is protected by the sanction given 
by tbe District Judge under section 90 
of the Probate and Administration Act, 

Before dealing with the above question 
we will notice an argument advanced by 
the learned Pleader for the respondent, vu., 
that no Probate could be granted of the* 
Will of Udit Narain and that as 
such the Eanotion given by the District 
Judge was ultra vires. Jt is contended 
that Udit Narain had no personal interest 
in, or power of disposal over, any of the 
properties, the properties acquired after 
tbe death of Amrita Gir having been 
acquired by Bissonath Gir out of the 
prodts of the properties left by the former 
It is urged that Udit Narayan by bis 
Will merely atiirmed the Debutter oharao. 
ter of the property, and appointed his 
bhebait and successor, and we have been 
referred to the oaae of Chaitanya Oobinda 
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Pujart Adhikari v. Dayal Qohinda Adhikan 
(3) and A^aharaja Jagadindra Natti Roy 
V. Mohutd Madhusudan Das (4) to shove 
that where a Will merely appoints a 
Shebait, the document is not a Will and 
cannot be admitted to Probate. Bat 
whatever rights Udii Narain might have 
in the properties, he described them in 
the Will as his own. He professes to give 
a power -to his snooessor to alienate cer- 
tain properties (those acquired after Amrita 
Git’s death) in case of necessity, and 
nnder the circumstances it cannot be said 
that he did not make any disposition 
about his properties and merely appointed 
a Shebait. The case relied upon is, there- 
fore, distinguishable and we are unable to 
bold that the Probate proceedings were 
ultra vires. 

The Will of Amrita Gir as well as the 
Will of Udit Narain provided that the 
Shebait would not be able to alienate 
any properly. Udit Narain’s Will gave 
power to alienate only the four properties 
speoiBoally mentioned in the Will, but that 
was only in case of necessity. Ram Narain 
obtained permission of the District Judge 
under section 90 of the Probate and Adminis- 
tration Act to sell some of the properties, and 
the appellants contend that they are fully pro- 
tected by the sanction. The sanction, how- 
ever, appears to have been obtained by mis- 
representation. In the application dated the 
9th August 1905 for permission to sell 
the properties it was stated that the 
deceased (Bissouath Gir and Udit Gir) 
left debts of about Rs. 3.800, out of 
which Rf. 1.000 was due to Jadub 
Chandra Chowdburi, Rs. 1,5C0 to Kunja 
Lai Marwari and Rs. 1,300 to G-^pi Charan 
Sen, that the creditors were about to 
institute suits, and that if suits were 
brought, it will enhance costs and interest 
and all the properties belonging to the 
estate would be sold, it was further 
stated that the three pro;)ertie9 men- 
tioned in the schedule, if sold, may fetch 
about Rs. 4.000 and in that case the 
debts will be paid off and the remaining 
properties of the estate saved. Rajani 
Babu and Protap Satia of Maldah and 
the said creditore Nos. 2 and 3 are 

(3) 82 C. 10825 9 C. W. N. 1021. 

(4) 27 lad. Cae. 24; 20 0. L. J. 807. 


willing to purchase the said properiies 
for the prices mentioned in the schedule.’* 
Now, the sanction for sale was given on an 
ex parte application by the Court apparently 
without any enquiry into the matter on 
the very same day. It was not pointed out 
in the application that the properties were 
Debutter. It has been proved that the debts 
mentioned in the application had no existence 
at all. The learned Subordinate Judge has 
gone into the question fully and baa shown 
that there were nosuoh debts, and that boding 
has not been challenged in this Court. Then 
again the three properties, which were stated 
in the application *'may fetch about Rs. 4,000,” 
were sold for Rs. 7,500. That Ram Narain 
obtaioed the sanction by misrepresentation 
of facta and by practising fraud upon the 
Court, is not seriously disputed in this 
Court, but it is contended that the purchasers, 
at any rate the defendants Nos. 2 and 3, 
were not privies to, and bad no knowledge 
of, the same. It is true the defendants Nos, 2 
and 3 are not shown to have been concern* 
ed with the application for permission and 
negotiations about their purchase appear 
to have commenced about a fortnight after 
permission was obtained. The three proper- 
ties for the sale of which permission was 
obtained from the District Judge, were, 
brst, a Mourasi Jote (valued in the applica- 
tion at Rs. 1,000), second, a mango garden 
(valued at Rs. 1.000) and third, a Patni 
Mahal (valued at Rs, 2,000). The defendants 
Nos, 2 and 3 purchased the Mourasi 
Jote and the Patni Mahal together with 6 
other plots of land (not covered by the per- 
mission) for Rs. 7,500 on the 26th October 
1905 by the deed of sale (Exhibit 0). The 
defendant No. 2 did not examine him- 
self, but the defendant No. 3 Chandra Mohan 
Roy has been examined. He admits in his 
deposition that Ram Narain showed him 
oerti6ed copies of his application for per- 
mission to sell and the Judge’s order giving 
the permission. 

^t^P^^oation,asaIready8tated, mentioned 
three debts, Rs. 1,000 due to Jadab Chandra 
owduri, Rs. 1,600 to Kunja Lai Marwari 
and Rs 1,300 to Gopi Charan Sen. 
ihe defendant No. 3 says that the debts 
ue 0 Kunja Lai Marwari and Gopi Charan 
ea were paid by Ram Narain in his presence 
an the latter took back the registered 

mortgage- bonds. But he admits that hi 
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knew Ram Narain from his boyhood as 
a Chela of Biaaonatb ^ir and that he bad 
Tbakarbari at Arapnr. Those faots are 
saffioient to pnt a pnrohaser on his gnard, 
but he says that he did not make any 
enquiry as to what right Ram Narain had 
in the properties, and whether be had other 
properties left and how the Sheba of the 
Tbaknrs was maintained. He did not take 
the mortgage^bonds when the creditors were 
paid off The defendants did not call for 
those documents from Ram Narain nor take 
certiBed copies from the registration office. 
As a matter of fact these debts bad no 
existence at all, as found by the Court below, 
but if, as stated by the defendants No. if, 
the creditors were paid off in his presence, 
he would certainly have taken the bonds. 
Then the permission granted by the District 
Judge was to sell three properties worth 
Rs. 4,000. The defendants Nos. 2 and 3 pur- 
chased two of the said three properties (to- 
gether with a few other plots of lands not 
covered by the permission) for Rs. 7,500, 
and it is alleged that they bad to redeem 
an ijara on the Patni Mahal at a cost of 
Rs. 3,400. The defendant No. 3 says that 
they did not make any enquiry as to why 
properties more in value than the debts 
to be paid off were going to be sold,” 
nor thought it necessary to have permission 
taken from the District Judge for that 
purpose. Then again they purchased the 
first six plots of land of their kohala 
without the sanction of the District 
Judge. 

Having regard to all the oiroumetanoes, 
we are unable to hold that the defendants 
Nos. 2 and 3 were buna fide purchasers, and 
aUhougb there is no evidence to show that 
they were privy to the fraud practised by 
Ram Narain upon the (/ourt before the 
permission of the Judge was obtained, there 
is no doubt that they purchased with 
knowledge of the misrepresentation upon 
which the permission was obtained. 

As regards the defendants Nos. 6, 7 and 19, 
they purchased certain properties by a 
kobala (Exhibit 23) for Us. 1,450 on the 
9th May 1906, i e., about 10 months after par* 
mission was obtained from the District 
Judge. Only 10 bighas out of 14 bighas 
of plot No. 4 of tlidir kohala was oovered 
by the permission, and no sanction was obtain* 
ed with respact to any of the other pro- 


perties, but properties Nos. 1 , 2 and 3 of 
Schedule hha were among those which Ram 
Narain was authorized by Udit Narain’s Will 
to sell in case of neneasity. 

Jadab Chandra Chowdhuri was mentioned 
in the application for permission as one of 
the intending purchasers. The kobala was 
taken by him in the names of his sons the 
defendantslNos.lfi and 7, and itexpressly states 
that all the properties were Debntter of 
the deities Salgram and Shiva Tbaknr. 
The application for permission stated the 
debts for the liquidation of which the pro- 
perties were to be sold as having been left 
by Bissonath Gir and Udit Narain Gir and 
mentioned Jadab Chandra Chowdhuri as one 
of the creditors towhom about Rs. 1,000 was 
due. In the kohala of defendants Nos. 6 
and 7, however, two debts contracted by 
Ram Narain himself were recited, one being 
upon a mortgage bond dated the 16bh Cbait 
1312 (March 1906) for Rs. 597 and the 
other upon a hath chitta dated the 25 th 

Bysak l.il3 (8th April 1903) for Rs. 176, 
the total amount due on the date of the 
sale being stated to be Rs. 803-4-v'. Deduct- 
ing the said amount of Rs. 806 4 0, the 
balance Rs 643-12-0 was received in cash. 
There is no mention of the debt of Jadab 
Chandra Chowdhuri, for Rs. 1,030 in the 
kobala and the two debts recited in it 
were contracted by Ram Narain himself 
in March and April 1903, t. e., several 
months after the permission of the District 
Judge was obtained on the 9th August 
1905. 

The defendants Nos. 6 and 7 were ex- 
amined in the case and they mentioned 
debts other than those mentioned in the 
kobala. The former says that Udit Narain 
and Ram Narain borrowed Rs. 300 on a 
mortgage-deed (Exhibit B) in 1900 and 
that the same with interest amounted to 
Rs. 805*4 0, while his brother the defendant 
No. 7 says that the debt was due by 
Bissonath Gir upon the mortgage bond (Ex- 
hibit G) dated ItJth Magh '300 (February 
1893). The fitofs that a dobt of Rs, 1,000 
was stated in the -ipplioation for permission 
as one of the debts )eft by Bissonath Gir 


and Udit Gar an 1 due to Jadab Chandra 
and the merjlioned two debts con- 

tracted by Uvm Narain himself several 
mouth:, ''.fee.' li.o applioj-tion for norui-Uiion, 

whd-s diji.onflr.r.i No. 6 moniionoci a debt 
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due by Ram Narain upon a mortgage- 
bood exeoated Id 1900, and his brother the 
defendant No. 7 nsentioned a debt dae by 
Biasonath Gir and Udit Gir in 1893, show 
that the existenoe of the debts at the date 
of the application was an absolute myth. 

It appears from the eyidenoe of the defend- 
ant No. 7 that his father had money- 
lending transaotions from the time of Bisso- 
nalh Gir, and their house is only half a 
mile from the Arapar Thakurbari. There 
cannot be the least doubt that they were 
aware of everything, and there is no pretence 
for saying that they were bona fide pur- 
chasers without notice of the frandulent 
misrepresentation upon which the permission 
of the District Judge was obtained. 

The learned Subordinate Judge has found 
that there is no reliable evidence to show 
that Bissonath Gir or Udit Gir left any 
debts, and we concur in the Bnding. No attempt 
has been made in this Court to show that 
there was any legal necessity for the sales 
to the defendants. So that apart from the 
permission of the District Judge, the pur- 
chase by the defendants cannot stand and 
the permission was obtained by fraudulent 
misrepresentation. That being so, the aliena- 
tions have been rightly set aside. It may 
be mentioned that the appellants complain- 
ed in this Court that they were prejudiced 
by reason of the Court below having tried 
the oases of the two sets of defendants to- 
gether, bat no such objection was raised in 
the Court below nor any application made 
under Order II, rule 6, for trial of the oases 
of the two sets of defendants separately. 
In this Court the oases of both sets of defend- 
ants were argued by the same Pleader, 

On the whole we agree with the Court 
below, and these appeals must be dismissed 
with costs, the hearing fee in Appeal No. 22 
being assessed at Rs. 250 and in No. 23 
at Hs. 64. The respondents will bear three- 
fourths of the costs of the respondents’ 
portion of the paper-book, the appellants 
paying one fourth of the said costs, the 
amount of such costs, being divided between 
the two appeals in the proportion of 4 to I, 

Appeals dismissed. 


PATNA HIGH COURT. 

ClECDlT CotJBT, CCTTACff. 

Appeal from Appellate Decree No. Sof 

1918. 

April 16, 1919. 

P7e$enti — SirDavrson Miller, Kt., Chief 
Justice, and Mr. Justice Roe. 

SUKURU MALI— Appellant 

tersus 

Sri BRAHMAPURA BALBHADRA 
MAHAPRABHU — Respondant, 

Hindu Law — Joint family — Father, poioer of aUena> 
tion of, extent of — Ante‘:edent debt— -necessity — 
C. P. Tenancy Act (XI of 1 898), a 46 ( 1 ). 

Among Hindus governed by the Mitakshai'a Law 
a father has no sort of power to alienate family 
property, unless the alienation is made in considera- 
tion of a pre-existing debt or by reason of legal 
necessity. Any other alienation is not binding on the 
sons, or indeed upon anybody, and the sons are entitled 
to have the transaction set aside, [p. 898, coL 1.] 

The Central Provinces Tenancy Act does not in 
any way limit, or interfere with, or render inappli- 
cable, the ordinary rights and incidents attaching 
to joint family property, in cases where a family is 
governed by the Mitakshara Law, to raiyati holdings 
in those localities which are governed by the Act. 
[p. 898, col. 2-3 

Appeal from a deoisiou of the Subordinate 
Judge, Sambalpur, dated the 11th January 
1918, modifying that of the Munsif, Sambal- 
pur, dated the lUh July 1917. 

Mesers. Baikuntha Nath JDuU and S. 0 
Ohalterji, for the Appellant. 

Mr. Satish Chandra Mukherji, for the Re- 
spondent. 

JUDGMENT. 

Miller, C. J. — This is an appeal by 
the defendants from the decision of 
the Subordinate Judge of Sambalpur, dated 
the 11th January 1918, affirming, in part, 
a decree of the Munsif of the 11th June 
1917. The facts, so far as they are 
material to the present appeal, are these. 
In the year 1897 the defendant No. 1 
executed a mortgage in favour of the 
plaintiff, No. 2. On the llth June 1£03 
the plaintiff, having instituted a suit for that 
purpose, obtained a decree for foreclosure 
against the defendant No. 1 in the Court 
of the Extra- Assistant Commissioner of 
Sambalpur, and on the 5th March 1904 
that decree was made absolute. In July 
of the same year the plaintiff No. 2 obtained 
possession of the property, and on the 
following day was dispossessed by the 

efendants. About four years later, namelyi 
on the 22ad December 1903, the plaintiff 
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Ko. 2, by a deed of gift, being at tbat 
time still out of possession, made over bis 
interest in the property in question to the 
plaintiff No 1, who is an idol. The 
plaintiff No. 3 is the son of plaintiff I9o. 2 
and the defendant No. 2 is the son of 
the defendant No. 1. The three plaintiffs 
on the 28th July 1906, having been oat 
of possession of the property for nearly 
twelve years, instituted the present suit, 
olaiming a deolaration of title to the land 
in question and possession after ejeotment 
of the defendants. 

Varioas defenoes were raised by the 
defendants to the suit, bat the only one with 
whioh we are oonoerned in this appeal is a 
defenoe wbiob was raised as an amend* 
ment to the written statement of the de> 
fendant No. 2. It is to this effeot, that 
the property in suit is the anoestral im- 
moveable property of the defendant; that 
at the date of the alleged mortgage of 
the 18th Augast 1897 and of the deoree 
in the suit for foreolosure the defendant 
No. 2 was a minor, and that the debt eon- 
traoted by the defendant No. 1 was not 
made for any legal necessity or moral 
purpose, and tbat the defendant No. 2 is, 
therefore, not bound by the mortgage or 
the deoree, and he farther pleaded, which 
perhaps is the same thing in another form, 
tbat the defendant No. I had no right to 
mortgage the property even to the extent 
of bis own share; or, if he had, tbat the 
defendant No. 2’8 right to redeem the proper- 
ty still subsists. 

It is not disputed, indeed it is alleged, 
in the plaint tbat, antil three years ago, 
tbat is, three years from the date of the 
plaint whioh was tiled in 1916, the defend- 
ants Nos. 1 and 2 were members of a 
joint family, and it is found that the 
property in question in the suit was the 
family property. The property whioh was 
mortgaged consisted partly of bhogra lands 
and partly of razj/ati lands, and when the 
case came before the Munsif be, whilst 
finding tbat the propeity was ancestral 
property of the defendants Nos, 1 and 2, 
which, in fact, is not disputed, decided all 
the other issaes. whioh were namerous 
bat which it is uuneoessaty to go into for 
the parpoaes of this appeal, against the 
defendants. Be came to the conclasion tbat 
(he mortgage was granted for legal necea* 

&7 


sity, and that the defendant No. 2 eoald 
not in each a case question the foreolosure 
deoree. In deciding the question of whether 
there was any evidence that the mortgage 
was not granted for necessary purposes, 
the learned Munsif appears to have put the 
onus upon the wrong party, and he deoreed 
the suit in favour of the plaintiffs. 

The defendants appealed from this de- 
cision to the Subordinate Judge, who arriv- 
ed at a different conclusion of fact on 
the question of legal neoeBsity, placing the 
onns on the right party. He found that 
no legal necessity bad been proved whioh 
in law would justify the mortgage. In 
these oiroumstanoes he allowed the appeal 
of the defeodants with respect to the hhogra 
lauds. With regard to the raiyatt lands 
he arrived at a special finding, whioh, in 
his opinion, ezcladed them from the opera- 
tion of the ordinary incidents attaohiog to 
ancestral property. I cannot do better 
than read the Judge’s own words on this 
question. He disposes of it in this 
way : — 

It is an admitted fact that the pro- 
perties were ancestral. It was, however, 
urged by the learned Pleader for the 
respondent that the mortgaged properties 
consisted of hhogra and raiyati lands ; that 
in respect to the latter the sun had no 
vested interest by birth owing to the peculiar 
nature of raiyaii interests in this district, 
as has been laid down in a series of decisions 
of the Judicial Gommissiouor, Central 
Provinces. So far as I know, the decisions 
have not been doubted anywhere. E accord- 
ingly bold that the mortgage and fore- 
closure deoree were valid in respect to the 
raiyati lands.” 

Prom that decision the defendants have 
preferred this second appeal. The plaintiffs 
are content with the judgment of the Sab ■ 
ordinate Judge and have not appealed. The 
contention of the appellants is that onse 
it is admitted tbat this is family property, 
then it cannot be disputed that the defend- 
ant No. 2 had, at the time tho mortgage 
was entered ii-to by his father, a vested 
interest r: that property as a member of 
a joint family. At the time of that trans- 
action in I he defendant No. 2, if 

his ago is correctly stated in the 
would bo fi boy of some el&veu yoarj, and 
his oouteD»;iou is ona which appears to mtj 
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to be abeolntely nnasaailable that bis father 
bad DO sort of power to alienate family 
property unless the alienation was made 
in consideration of a pre existing debt or by 
reason of what is called legal necessity. 
It is not suggested in this case that there 
was any pre*exietiDg debt, and it has been 
found by the lower Appellate Court that 
the mortgage was not granted for any 
oeoessity such as would juetify a transac- 
tion of that sort. It seems, therefore, to 
follow that this mortgage traneaotion is 
not binding upon the son or indeed upon 
anybody, and that the son haying come of 
age is clearly entitled to assert his rights 
which have not been extinguished, and 
to have the whole transaction set aside. 

The respondents, however, contend, follow* 
in 7 the conclusion arrived at by the Sub- 
ordinate Judge, that the ordinary rights 
and incidents attaching to joint family pro- 
perly in cases where a family is governed 
by the Mitaksbara Law, as in this case, do 
not apply to raiyati holdings intbose localities 
which are governed by the Central Pro- 
vinces Tenancy Act. For that contention 
they rely upon the decision of Mr. Stanyon, at 
that time Second Additional Judicial Com- 
missioner in the Central Provinces, in the 
case of Ghanya v. Ukund Blo (1). The 
passage there relied on is to this effeot:^ 
The Tenancy Act does not recognise 
such things as sucosssion by right of 
survivorship, the vesting of a son’s interest by 
birth, and soon. Any tenant may surrender 
a bolding whenever he pleases ; if he leaves 
it uncultivated for two years in some oases 
be is deemed to have surrendered it. Such 
provisions obviously ignore anything re* 
eembling vested interest in the tenant’s eons 
or other heirs. ” 

I wish to point out that in the particular 
case in which these observations were made 
it was not necessary for the learned Judicial 
Commissioner to decide the question which 
be is there dealing with. That was a 
case where there bad been a separation bet- 
ween four brothers who were joint. Two 
of these brothers immediately after separa- 
tion mortgaged some of the property which 
formed their share after partition, Subse- 
quently the BODS of another brother, who 
was not a party to that transaction, claimed 

(1) A N. li. R. 9. 


to set aside that mortgage on the ground 
that at the time the mortgage was executed 
they, as members of a joint family, had a 
vested interest in the property. It was 
found, as a fact, that a partition had taken 
place and the sons of one of the brothers 
who were joint before partition had no 
right to impugn the validity of any trana* 
action made by any of the other brothers 
in respect to their portion of the property 
after partition. I have looked through the 
Tenancy Act, and we have been referred to 
certain seotiona of it, and the only section 
which has been quoted to us as establishing 
the proposition contended for by the respond^ 
ents is section 46, sab-section (1\ which 
is in these terms : — 

When an oocupanoy tenant dies his 
right in bis bolding shall devolve as if it 
were land. ” 

1 confess I can see nothiug in that section 
which in any way supports the oontentiou 
put forward by the respondents in this 
case. It may bs that under the special 
provisions of this Act occupancy raiyats have 
certain powers of alienation, and certain 
right’ may also be prescribed by the Act 
as between themselves and their landlords; 
but, except so far as ordinary incidents 
of an occupancy raiyat may be specially 
limited or extended by the Act, I can find 
nothing in the Act which in any way 
purports to interfere with the ordinary 
rules of law governing members of a 
Mitaksbara family and relating to their rights 
in the ancestral property. It seems to me, 
therefore, that the learned Subordinate 
Judge’s decision on this point cannot stand. 
This appeal will be allowed with costs 
here and below; the judgment and decree 
of the lower Appellate Court will be set 
aside, and judgment will be entered for 
the defendants in the suit. 

Roe, J. — I agree. loan see nojustifioa* 
tion for the suggestion that an oooapanoy 
right in the Central Provinces is a thing 
any more peculiar than an oooupaDcy right 
m Bihar. The erroneous impression in 
the mind of the Subordinate Judge seems 
to be due to a misunderstanding of the 
well-worn dictum that an oooapanoy right 
is a personal right. It is a personal right 
in this sense only that what has been 
done by one person towards the acquisition 
of an oooapanoy right cannot be oontinned. 
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and oompleted by anotber. It is also trae 
to say that an oooapanoy right may be 
aoqaired by a eontraot between the land- 
lord and the person; bot in considering 
this point of view it is necessary to recog- 
nise that a person need not necessarily be 
an individaal. It may be a firm or a body 
corporate or a joint family, and a landlord 
in contracting with an individual may be 
dealing with a whole family represented 
by that individaal. An occupancy right 
may be, and frequently is, a part of the 
ancestral estate. It has been found as a 
fact in this case to have been a part of 
the ancestral estate, and, therefore, the youn- 
ger sons of a Mitakshara joint family bad 
interests in it which it was beyond the 
power of the father to destroy or encumber 
for anything but a family purpose. 1 agree 
that the suit should have been dismissed 
with costs. 

Appeal allowed. 


MADRAS HIGH CODaT. 

Second Civil Appeal No. 39 op 1917. 
October 17, 1918. 

Present: — Mr. Justice Phillips and 
Mr. Justice Napier. 

S AMAYA N SERVAI and another — 
Defendants Nos. 2 and 3 — Appellants 

versus 

P. K. KADIR MOIDEEN ROWTHEN and 

OTHERS — ^PlAINTIPFS AND DEPENDANTS NOS. 1, 

4 TO 17 — Respondents, 

Zemindari lands—Taitk-beds, tililization of, as 
cultivable latids — Prevention of accnstomed source of 
water supply to ryots owning lands under aiyacut 
—Other facilities for supply of water, existence of, effect 
of — Right to restore tank-bed for storage of water— 
Damage, absence of — Cause of action -‘Injunction- 
Specific Relief Act (/ of Ib77), s. 54. 

The rights of a tenant iu a zemindari tauk.bed aud 
bunds ore nohigher than tliooe of graziug, cutting 
fuel and fishing, arising cither by grunt or by 
custom, [p. 90:^, cul. 

Where a tank-bed luusl. necoasarily bo used for 
the storage of water lor the welfare of the ryots 
under the aiyacut, it must be maintained as such 
and the zemindar, as also che assignees of the tank, 
should be restrained from couvorting it to any other 
purpose. Where, however, tho muinteuauco of a 
storage tank is uuuecejsury and the ryots under 
the aiyacut got Lhoir aocustoinod supply from 
other sources and no damage is caused to them by 
the tank-bed being used for cultivation or for 
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purposes other than the storage of water, the 
zemindar is under no obligation to preserve the tank 
for the storage of water, [p, 903, cols. 1 & 2.] 

Second appeal against the decree of the 
District Court, Madura, in Appeal Suit 
No. 509 of 1'J15, preferred against the decree 
of the Court of the Temporary Subordinate 
Judge, Madura, in Original Sait No. 4 of 
1914. 

This appeal coming on for hearing on 
the 26th and 27th September 1918, the 
Court delivered the following 

JUDGMENT. — So far as defendants Nos, 
1 and 5 are concerned the appeal is dismissed 
with costs, as they are nnneoessary parties 
or respondents. 

This second appeal again came on for 
hearing on the 2fnd October 1918. 

Mr. E, Srinivasa Aiyan§art for the 
Appellants.^Tbe land is Zsmindari land 
and a Zemindari ryot is only entitled to 
water being made available for irrigating 
his fields. Beyond that, he is not entitled to 
insist apon a particular sonroe of snpply. 

Then, the old source of supply, the 
Athan Odai, having become obliterated, 
the plaintiffs have no right to ask that 
water be stored in this tank for their use. 

There is no damage caused to plaintiffs 
by the acts of the defendants in catting 
np (he channel. The plaintiffs have a 
copious supply of water for their fields 
from the new Periyar channel. The main- 
tenance of this tank for storing water 
is no longer necessary. The Zemindar’s 
discretion should not be fettered where 
it does not collide with the interests of 
the public. 

Mr. Norasimha Iyengar^ for the Respond- 
euts. — The respondents, as owning lands 
under the Aiyacut of the tank, are entitled 
to see that their source of supply of 
water is not destroyed. Their nsual source 
of supply was from the tank. They are 
entitled to insist that it should be pre- 
served as a storage tank. It is the duty 
of the Zemindar to preserve all sources of 
water supply. 

The faoL that rospondaota have suffered 
DO damage does not deprive them of their 
cause of aniioa for the infringement of 
their right?'. The supply from the Potiyar 
channel uiai' do r.eu there is no roasoa 
why rsepct:denve should give up theip 
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oustomary rfght. See McGarin^y v. London^ 
derry avd Lovgk Swilly Kailway Company^ 
Limited (1), also observations of the Privy 
Connoil in Collector of Trichinopoly v. Luhhamnt 
(2) that the preservation of tanks is 
essential for the welfare, and indeed for the 
ezistenoe, of a large portion of the popnlation 
of India. 

JUDGMENT. 

Napier, J.— In this snit the plaintiffs as 
representatives owning lands under the Sal- 
livedan tank olainaed relief against the origi- 
nal owner of the tank-bed and certain 
assignees of land in the tank-bed, alleging 
various acts by the assignees in the tank 
bed which had deprived them of tbeir water 
facilities. The defendants set up a number 
of pleas and among them alleged that the 
tank was not tbe source of irrigation fcr 
the plaint lands, that the tank-bed proper 
was only 3 acres in extent and that they had 
not encroached on it. 

These speoiBc pleas have all been found 
to be false. Some of Ihe acts alleged against 
them have not been held established but the 
hndings of the lower Appellate Court are as 
follows; — 

The District Judge has found that the 
tank-bed has an area of 2tf acres, that it is 
the source of irrigation of Survey No. 807 
in respect of which this representative suit 
is brought, that up to 1902 tbe suit lands 
were regarded as irrigable by the tank, that 
prior to 190^ the tank-bed was full of Babul 
trees, that there was then no cultivation 
and that after 1S02 the 4th defendant began 
tbe cultivation in tbe tank-bed. He agrees 
with tbe other Bndings of tbe Subordinate 
Judge, which include tbe hnding that tbe 
channel forming tbe main source of supply 
to tbe tank has since 1902 been obliterated 
and converted into nunja lands. Then as to 
the acts of tbe defendants be finds that 
defendants Nos. 2 and 3, the assignees of tbe 
tank'bed, have out the channel within the 
tank bed and put up a bund which prevents 
the water spreading all over tbe tank-bed 
and have otherwise prevented tbe tank being 
used for the storage of water. These find- 
ings are not contested before us and tbe sole 

(1) (1901) A. C. 301; 73 L. J. P. C. 73; 91 L. T. 
105; 53 W.K. 386. 

(2; 1 I. A. 268 at 282j 21 W. R. 358; U B. h. R 
116; 7 M. Jur, 190; 3 Sar. P. C. J. 318 (?. C.). 


question is whether on tbe above findings tbe 
plaintiffs are entitled to have the tank-bed 
restored to its original condition. 

The Commissioner's plan and tbe survey 
plan make it clear what was the position 
prior to 1896 and what is the present posi- 
tion. Tbe tank lies just below two other 
tanka named Reddiar tank and Vadukar 
tank. Prior to 1896 the western tank of the 
two other tanks, that is, the Reddiar tank, 
was fed by a stream called Yirasamartba 
Odai flowing from tbe north, and the eastern 
tank by a channel which conveyed water 
from an Odai called Athan Odai taking its 
source in the Sirumalai hills. This Odai 
ran from north to south east of tbe two 
upper tanks and east of tbe plaint tank, but 
tbe water was taken off by tbe obaonel at a 
point north east of tbe upper tanks. The 
plan also shows that tbe Athan Odai chan- 
nel, besides feeding the eastern tank, ran 
down between tbe two tanks and discharged 
the surplus water into the plaint tank. It 
appears that some surplus water from 
tbe Vadukar tank passed into tbe plaint 
tank and a certain amount of rain water, 
which is practically negligible, flawed off the 
land south of the upper tank down to the 
bund of tbe plaint tank. These were the 
nominal sources of supply for the plaint 
tank. 

Id about tbe year 1896 the Periyar chan- 
nel was out across from east to west north 
of the upper tanks, and the course of supply 
of all the three tanks was immediately al- 
tered. For tbe Reddiar tank the water was 
brought from tbe Periyar ofaannel down the 
old Virasamarathu Odai direct to tbe tank, 
and for tbe Vadukar tank a new ohannel 
was also led from the Periyar channel. This 
latter ohannel joined tbe course of tbe old 
Athan Odai channel where it ran between 
tbe two tanks to ivards tbe plaint tank, and 
defendants Nos. 2 and 3, tbe assignees of 
land in the bed of the tank, have continued 
this ohaunel down to tbe tank bund, eu- 
closed it by a bund and created an outfall 
from it for the supply of the ryots. The 
result is that at present the ryots receive 
water direct from the Periyar channel toge* 
ther with possibly a little surplus from the 
Periyar water in the two upper tanks. The 
old ohannel. the Athan Odai, has, as pre- 
viously stated, been obliterated and oaUteai* 
ed siuce 1902 at least* Tbe lower Appel*, 
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late Ooart has foand that plaintifFs have 
not saffered any damage by the present 
oonditioD of the Sallivedan tank, and indeed 
it appears that having this abundant Periyar 
supply they are now onltivating a second crop. 
These facts are to be found in the judgments 
of the Courts and are not disputed here. 

The Subordinate Judge states the proposi* 
tion arising from these findings in paragraph 
9 of his judgment as follows: — “The 
ease for the defendants is that sinoe 
the plaintiffs and other ryots are getting a 
never failing and suffioient supply of Peri* 
yar water, they oannot insist on getting the 
tank restored to its original state, especially 
as the ohannel from the Athan Odai whioh is 
its main souroe of supply is no longer avail* 
able ownig to disuse and oonsequent cultiva- 
tion in the ohannel bed.’* He oontinnoE: 

There is some force in this contention but 
the Periyar supply is only a supplementary 
souroe of irrigation. The ryots have no 
control over it. Sallivedan tank is the 
ancient and customary source of irrigation. 
Why should they sacrifice the natural 
source of water to which they are entitled 
as a matter of right, even though they do 
not now suffer for want of water from the 
tank ? Those two sources are still avail- 
able and nobody has a right to alter the 
customary source of irrigation. I must 
hold that the plaintiffs have a right to 
have the tank so kept as to allow the 
accustomed quantity of water to flow through 
the lands.” The District Judge states the 
proposition more tersely. He says: 'The 
acts of the defendants restrict the plaintiff’s 
accustomed user of the water of the tank 
for irrigation and be is entitled to an 
injanotioD.’ 

He says also that the capacity of the 
tank as tank has, of coiirsf*. been materially 
altered for the worse and the plaintifFs 
are entitled to have the whole tauk-bed 
area of 251 aore.s ava{la!>lo as a tank It 
seems to me that the que-^tion which arises 
for determination by us is as foUow.s : — 

(1) Whether the ry' t ' have a right that 
the old onstoroary soi’.r'!e of irrigation by 
a storage tank shnolii be maintained; (2) 
whether the defendants Xos. 2 and .’> have 
done anything wh’ch infringes that right; and 
(3) whether, no damage having aocrusd to 
th$ plaintiffs, they imve any cause of action 


against defendants Nos, 2 and 3. Mr. 
Narasimha Ayyangar has argued that the 
plaintiffs are entitled to have the storage 
tank and that defendants Nos. 2 and 3 
by onltivatioD of the lands and by the 
building of the banks in the tank bed have 
infringed that right. He contends that the 
fact that they have suffered no damage at 
present does not deprive them of their 
cause of action. 


The flrst difficulty in his way, however, 
is this, that the old source of supply was 
the Athan Odai which has disappeared. 
This disappearance occurred before the 
defendants did any of the acta complained 
of and it necessarily follows that the acta 
of the defendants have not caused the 
failure of water from the Athan Odai. 
Mr. Narasimha Ayyangar has been compelled 
to concede this. But his argument is that if at 
any time the Periyar water supply ceased, the 
plaintiffs might be able to get the old 
Athan Odai channel restored and take the 
water from their old source of supply. 
Judging by the plan and from some evidence 
given in the case, I believe this to be 
a physical impossibility for it seems to 
me that the Periyar channel crosses the 
source of the Athan Odai. But assuming 
that this contingenoymight occur, the question 
is whether the plaintiffs have now a right of 
suit against the defendants. Mr. K. Srinivasa 
Ayyangar argued that as there was no 
damage, the plaintiffs were not entitled to 
any relief. Mr. Narasimha relies on the 


doctrine laid down in McCartney v. London- 
derry and hough Swilly Railway Co., Ltd. (1) 
that the owner of a tenement adjoining a 
natural stream has no right to divert the water 
to a place outside the tenement and that 
it was not necessary for a person having 
rights in the water of the natural stream to 
prove damage. This proposition is in certain 
ciroumstanoes unassailable, but it starts with 
the proposition tli.vt the plaintiffs have 
a right whioh mny be affected, whereas 
the important fiuesii.ni iu this oass is what 
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the plaintiff’s right to or enjoyment of 
the property and, among others, where the 
invasion is snob that pecuniary compensation 
would not afford adequate relief. The qnes* 
tion, therefore, to be determined is whether 
the plaintiffs bt^ve a right to^ or to the enjoyment 
oft the property, namely, the tank-bed 
and secondly, whether tbe defendants’ anotion 
invades or threatens to invade that right, 
Mr. Srinivasa Ayyangar at the beginning of 
his argument wished to contend before us 
that tbe sole right of a Zemindari ryot was 
to have his aoonstomed supply of water 
made available for his fields and that be 
was not entitled io look to tbe tank at 
all. I am not certain that it is open to us 
at this stage of the case to consider a 
proposition which has not been put forward 
at any earlier stage. We have net before us 
any of the Pattas held by the plaintiffs, and 
tbe sole finding bearing on the question 
is tbe finding that tbe tank was tbe old 
source of supply, This important question 
may arise for decision and I would reserve my 
opinion on it till then. But assuming tbe 
right of tbe ryots to be to have their water 
from the tank, tbe question still remains 
whether they have such a right in tbe nhole 
of the tank-bed as to entitle them to insist on 
its total area being preserved and tbe 
tank bund being kept up in such a manner 
as to form a storage tank. In tbe well- 
known instructions issued to Collectors under 
tbe Presidency of Fort St. George, dated 
October 1799, on tbe introduction of the 
Permanent Settlement of Zemindari Land, 
the Government distinctly stated their wish 
to leave tbe construction and care of the 
tanks and water- courses entirely to the 
proprietors (vide page 332 of Volume If of 
the Fifth Report), and this was held by 
the Privy Council to be the common law 
of this Presidency in the leading case of tbe 
Madras Railiray Oompany v. Zemindar of 
Oarvetinagaram (3). The passage is as 
follows:— 

*'The tanks are ancient, and formed part 
of what may be termed a national system 
of irrigation, reorgnised by Hindu and 
Muhammadan Law, by regulations of the 
East India Company, and by experience 
older than history, as essential to tbe welfare 
and, indeed, to tbe existence of a large 

(31 22 W. n. 279: 14 11. L. R. 209; 1 I. A. 364; 3 
Snr. P. 0. J. 391 'P, C,), 
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portion of the population of India. The 
pnblio duty of maintaining existing tanks, 
and of constructing new ones in many, 
places, was originally undertaken by tbe 
Government of India, and upon tbe settle- 
ment of the country has, in many instances, 
devolved on Zemindars of whom the defendant 
is one. Tbe Zemindars have no power to do 
away with the tanks, in the maintenance 
of which large numbers of people are 
interested but are charged under Indian 
law, by reason of tbe tenure, with the 
duty of preserving and repairing them.” 

The proprietary right of Zemindars in 
their lands was established by the decision 
of tha Board in the case reported as 
Collector of Trtekinopoly v. Lukkamani (2), 
and this right of ownership has always 
been applied to waste lands and tank 
Porambokes. And I know of no case in 
which it has been held that the rights of 
a tenant in a Zemindari tank-bed and bundi 
are anything higher than the rights of 
grazing, ontting fuel and fishing arising 
either by grant or custom. It cannot, 
therefore, I think, be seriously argued that 
tbe plaintiffs, ryots, have any proprietary 
right to tbe bed of the tank or its hund$t 
and tbe sole qnestion really is whether 
their right to he provided with water 
from tbe tank is such a right to the 
enjoyment of property as cannot be varied. 
If it was to be contended that the water 
was property, tbe plaintiffs would be met 
with the difficulty that tbe water which 
now comes to tbe tank is not water from 
tbe old source of supply and that that 
old source of supply has been enfc off, not 
by tbe action of defendants Nos 2 to 4, but by 
persons over whom they have no control. 
Their rights in the tank-bed and bunds must 
be correlative to the duty of Zemindars and 
the language of the Privy Council stating the 
dufry of the Zemindars is prima fade in their 
favour. I asked Mr. Narasimha Ayyangar 
for farther authority on this proposition, 
but he was unable to give me any, and indeed 
for the purpose of his argumsnt assumed 
the position which is now in dispute. Tbe 
matter is, therefore, one of first impression 
and I find considerable difficulty in disposing 
of it. The Privy Council in the passage 
above quoted have stated that the prejserva* 
tion of the tanks is essential to the welfare 
^n4 indeed to the eEisteuce of a large 
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portion of the population of India. That 
18 tbe foandation of the duty, and it groee 
without Baying that where a storage tank is 
essential for the welfare of the ryots 
nnder the Aiyaont, that tank must he 
maintained. But here we have the finding 
that a storage tank is not essential. Tbe 
finding is that since 1902 at least, if not 
a few years previous, the whole of the 
water given to the ryots out of their 
tank has come from the Periyar channel. 
It may he and probably is the fact that 
for the first few years tbe water from 
the channel was allowed to aooumnlate in 
the tank bed, but it is obvious that that aooa* 
mnlation conferred no benefit on tbe ryots of 
which they have now been depiived. At the 
present moment they are in fact cultivating 
a second crop with the Periyar water, a 
condition of affairs which was unknown 
under tbe old source of supply. Tbe re* 
suit of tbe action of tbe defendants bas 
been to do away with this unneoeesaiy 
storage and lead tbe water direct to the 
sluice from which it is supplied to tbe 
ryots, and tbe construction of the bunds 
for that purpose bas resulted in the re* 
claiming of a major portion of tbe tank-bed 
for purposes of cultivation. To restore the 
tank-bed would, therefore, confer no benefit 
on tbe ryots and could remove land from 
valuable cultivation. It seems to me that 
it is impossible to ignore tbe modern con- 
ditions of irrigation and to insist on the 
strict application of the language of the 
Board used with reference to conditions 40 
years ago. In the course of argument my 
learned brother put this proposition to Mr. 
Narasimha Ayyangar: 'If it had been found 
possible in modern days to bring water 
down the old Atban Odai channel through 
tbe tank-bed direct to the sluice without 
filling the tank, could it be suggested that 
that is an infringement of the plaintiffs’ 
right?* Mr. Narasimha Ayyangar contended 
that it would be, and this in fact is the 
fundamental position that be takes up. It 
is perfectly conceivable that at some time 
in the future storage tanks with their 
waste of large areas by submersion may be 
found to be unnecessary and that by a 
perfect system of distribution of river water 
with the aid of pumping schemes, lands may 
be irrigated by direct flow, I oannotthink 
tbftt the Privy Council intended by the 


judgment to require adherence by Zemindars 
to a system that may eventually be found 
wasteful and unnecessary* I therefore, 
of opinion that the enjoyment of the tank bed, 
to the extent of tbe utilization of water 
stored in it, is a right which only exists 
as long as it is the duty of tbe Zemindar 
to preserve such a tank, and that where be 
is in a position to give all proper water 
facilities from tbe tank without such storage, 
be is under no obligation to maintain the 
old system. 

With reference to Mr. Narasimha Ayyan* 
gar*s further argument that the supply 
from tbe Periyar may some day be discon- 
tinued, it seems to me sufficient to bold 
that tbe right of tbe plaintiffs against defend- 
ants Nos. 2 and 3 will arise when water is 
brought from the old source to tbe tank 
and the condition of tbe defendants’ land 
is then found to make tbe storage impossi- 
ble. I would, therefore, dismiss this suit, 
but in view ofthefiofc that tbe defendants 
set up false defoDoes in both the lower 
Courts, I would dismiss it without costs in 
those Courts, only allowing tbe costs of this 
appeal against respondents Nos. 2l to 24. 

Phillips, J. — It seemed to me that if the 
plaint tank were Government tank, in exer- 
cise of its powers of distributing water it 
would be entitled to follow the course adopt- 
ed by defeudauts Nos. 2 and 3 and there 
eeems to be no reason why a Zsmiodar, who 
owns a tank, should not have similar powers. 
At any rate we have not been referred to 
any authority to show that his powers are 
restricted unless, of coarse, there is an ex- 
press contract to that effect, and to hold in 
favour of such restriction would result in 
harm to the general public, because improved 
methods of irrigation rendered possible by 
the discoveries of modern science would 
thereby become nugatory. It must, of course, 
be understood that the exercise of hii rights 
by the Zemindar must not in any way be 
detrimental to the ryots concerned and as in 
this case it has been found that the plaintiffs 
have suffered no damage, I agreo in the order 
proposed by my learned brother. 

M. c. P. 

-Ippeaf allowed. 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrebs 
No9. 95 AND 97 OF J917. 

January 29, 1919. 

Vretent: — Mr. Justice Beaohoroffc. 

In S. a. No. 95 op 1917 
DHTRENDRA I^TH GHOSE and others — 

Plaintiff.') — Appellants 

V6TSttS 

PURNA CHANDRA DUTTA— Defendant 

— Respondent. 

In S. a. No. 97 op 1917 

Bahu DHIRENDRA NATH GHOSE and 
others — Plaintiffs — Appellants 

lerstts 

GOUR MANDAL and others — Defendants 

— Respondents. 

Bengal Tenancy Act (VUI B. C, of 1885), 60, 105 

— Presumption arising under s. 60 — Kabulijat execut- 
ed after inception of tenancy showing rent enhanceable 
— lient 7iot enhanced in fact— Presumption, u'hetker 
rebutted. 

In a proceeding under section 105 of the Bengal 
Tenancy Act, the landlord produced a htbuHyat 
executed by the tenant after the inception of the 
tenancy showing that the rent was liable to be 
enhanced, but there was nothing to show that the 
rent had ever in fact been enhanced: 

Held, that the more fact that the rent was 
enljancoable was not sufilcient to rebut the presump- 
tion arising under section 60, clause (2), of the 
Bengal Tenancy Act, the question being whether the 
rent was in fact altered or not; and if it was not 
altered, then the tenant was entitled to tho full 
beneCt of the presumption, [p. 1>05, cols. 1 & 2.] 

Tn S. a. No. 95 of 1917, 

Appeal against the decree of the Special 
Judge, Faridpnr, dated the 10th June 1916, 
reversing that of the Assistant Settlement 
Officer, Rajbari, dated the 6th February 1915. 

In S. A. No. 97 of 1917. 

Appeal against the decree of the Special 
Judge, Faridpur, dated the 8th Jnly 1916, 
affirming that of the Assistant Settlement 
Officer, Rajbari, dated the 20th April lyl5. 

FACTS appear from the judgment. 

Baba Amarendra Nath Bose, for the Appel* 
lants in S. A. Nos. 95 and 9? of 1917. — . 
These two appeals arise out of ap. 
plications for enhancement of rent under 
section 105 of the Bengal Tenancy Act. 
The Settlement Officer allowed enhance* 
ment on the ground that by a kahuliyat 
the tenants agreed to pay enhanced rents 
and, therefore, the presumption under sec* 
tion 50 of the Bengal Tenancy Act bad 
been rebutted. On appeal, the learned 
Special Judge was of opinion that the 


kahuliyat was merely a recognition of tb^ 
existing tenancy. Whether the kdbuliyai 
shows the creation of a new tenancy or 
recognition of an old tenancy, it ie cer« 
tainly a declaration by the tenant snb* 
mitting to an enhancement of rent. The 
kahuliyat, therefore, should be taken as 
enfficient to rebut the presumption that may 
arise under section 50. Refers to JJpendra 
Nath Qhose v. Dwarkanath Bisitas (1). 

Bahu Preo Shankar Maiumdar, in S. A^ No. 
95 of 19 1 7 and Bahu Phanindra Lai ^aitra, in 
S. A. No. 97 of 1917, for the Respondents.— 
The presumption arising under section 50 of 
the Bengal Tenancy Act cannot be said 
to have been rebutted by placing before 
the Court a declaration by the tenant 
made in a habuliyat executed snhseqaent 
to the creation of the tenancy. To rebnt 
the presumption it is necessary to prove 
that thei'e had actually been a 
change in the rate of rent within 20 
years before the institution of the pro* 
ceeding. As there was no actual change in 
the amount of rent paid by the tenants even 
after the execution of the kahuliyat relied on 
by the landlords, the preauniption under sec* 
tion 50 has not been rebutted. Refers to Ahhc-y 
Sankar Mozumdnr v. Mandal (2), 

Bahu Amarendra Noth Bose briefly replied, 

JUDGMENT. 

S. A. No. 95 CP 1917. 

This 18 an appeal by the landlords, who made 
an application under section 105 of the Bengal 
Tenancy Act for settlement of rent, and the only 
question in this appeal is wbethertbe presump- 
tion provided for in section 50, clause 2, of the 
Bengal Tenancy Act has been rebutted or 
not. The Settlement Officer held that it had. 
The learned Special Judge held that it had 
not. The existing rent is Rs. 51>9*0 odd. 
That has been the rent at least from the 
year 1837. In that year a kahuliyat, which 
has been found by the Special Judge to 
be genuine, was executed and the appellants 
rely on the terms of that ka&ufiyaf to show 
that the presumption provided for in section 
50, clause 2. has been rebutted. The learned 
Special Judge was of opinion that the kahuliyat 
was merely a recognition of the existing 
tenancy. He referred to the nss of certain 
words, namely, the words 'Khas Kohala’ 

0) 44 Ind. Oas. 593j 22 C. W. N. 322. 

47 Ind. Caa. 35'>5 2 > C. \7. N. 901{ 29 C. I#. J. 
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noted against rent to shovr that this was 
merely a reoognition of the existing tenanoy. 
Those words mean 'admitted,! they imply 
that the rent was admitted and they may 
never be fairly taken to suggest the farther 
point that that was the rent which was 
being paid before 1837. The learned Pleader 
for the appellants points to a olaase in 
the habuliyat whereby the tenant nnder- 
takes to pay at what may he found to he 
the Pergana rate. The olaase which im- 
mediately precedes that olaase is one which 
provides for the measarement of the tenare, 
and he argaea that whether this kahuUyat 
may he looked upon as creating a new 
tenanoy or recognition of the existing tenanoy, 
this olaose shows that the rent was enhance- 
ahle and that, therefore, following the deoision 
in the oase of Upetidra Nath Okose v. Dwarka^ 
natk Biswas (1), the enhancement made by the 
Settlement Offiotr should be restored. There is 
this difference between the kahuUyat before me 
and that in the cited oiee, that here the 
tenant merely undertakes to pay at what 
may ho found to be the Perganna rate, 
whereas in the oase reported the tenant 
undertook to pay at the enhanced rate. This 
is practically not a very substantial difference 
because the clause in the kahul y^t before 
me recognises the possibility of there being 
an alteration in the rate. Now where there 
has been a kahuUyat executed providing 
for an alteration or enhancement in the 
rate, this may be followed by one of two 
sets of ciroumptances The rent may sub- 
sequently have been enhanced but not in fact 
paid, or it may not have been enhanced. 
Now, if in fact it has been enhanced, the 
mere fact that it was not paid would not 
protect the tenant under section 50, clause 
2, because the question is the rate 
at which the tenant held the land, h rom 
the mere fact that he may not have paid 
his dues he would not be entitled to pay at 
the rate at which the rent was actually being 
paid. But if in f-*.Jt the rate had not 
been enhanced, a very diiierent set of oir- 
oomstances would arise. Iho position then 
would be that the land was held for more 
than 20 years at an unoliunged rate and it 
not being proved that the defendant ever 
held at any otlier rate, the preauiuption 
must be that he hr.d lieid at that rate from 
the time of the Permanent Settlement. I 
not prepared to follow tho learned Judges 


when they come to this conclusion that the 
mere fact that the rent was enbanoeable is 
sufficient to upset the presumption of sec- 
tion 50, clause 2. To my mind the question 
is whether the rent has, in fact, been altered 
or not and if it has not been altered, then 
the tenant is entitled to tbo fall benefit of 
the presumption. This view was also taken 
in the case of Ahhoy Sankar MowmdarY, 
Rajani Mandal (2). It is sufficient for me to 
say that 1 agree with the remarks of 
Richardson, J., in the right hand column of 
page 90£* of that report. 

That being so, this appeal most be dismissed 
with costs. 

S. A. No. 97 OP 1917. 

This appeal must follow the result of 
Second Appeal No. 95 of 1917, in which I 
have just delivered judgment. The hahuliyat 
in this oase is clearly a reoognitiou of the 
existing tenanoy as appears from the terms 
of the kahuUyat itself. There is a danse 
in it showing that the rent was liable to 
he enhanced, bat there is nothing to show that 
the rent bad ever in fact been enhanced. 
The presumption of section lO, olaase 2, 
therefore, applies and had not been rebutted. 

For reasons given in the other judgment 
just delivered, ibis appeal must also be dis- 
missed with costs. 

Appeals dismissed. 

“•Ptt'gc'of 22 a w. N.— AU’ 
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Present'. — Mr. Justice Shddi Lai and 
Mr. Justice Dundas. 

Tbe GURKHA ASSOCIATION, SIMLA 
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OF Ti E ASSOCIATION — Plaintiff 

— Appki.last 


I K' t ^ VV ^ 


MUHAMMAD UMAR ani> others — 

DEFFN!>*NTH — RrsPONDENTH. 

Trade ■JUimc, use oJ~ ~ Ik Juiu Iiu/i — Cuinpantj. ivhcOie)' 
entitled to resfrui/i lit'oi couii'auy fiont nsitt'j {dmilur 
noine— Priiicii>l‘-, '•.'.■.•tUer aj/plicnble to churiiahle 
societies — ■ ; i '•••, I' Jirtlir,- e-sen! ini —Malice, 
whether rtcri u I <1 — ■■ i fiit'-i rf'jection at regi$~ 

tratioii, eject r/ Lcs ■ niciX' honour or 

title. 

A. li 

rostruin u '•/ C' 
kin l L'l’ 1 >'! 'i» 
idciiti.-.i! '>r'. - r 




> ol'tjiin au ifijuucLiou ta 

• -I. I IMITS lug L II I ll.- .iau ,> 

•li < uiKi''v ji njiiii,. 

. ■fiiailur to tljy uliiiutilV ccanpauy’s 


. i . 1 y 

i • * t 



m 


INDIAN OASES. 


: [ma 


QUBKHA ASSOCIATION, SIMLA V, MUHAMMAD UMAB. 


name as to be calculated to deceive the persons 
dealing with the plaintiff company, [p. 906, col. 2.] 

This principle is independent of the statutory rule 
found in the Companies Act, 1913, and does not 
recognise a distinction between business concerns 
and charitable societies, provided it is shown that the 
similarity in names would cause pecuniary loss. [p. 
906, col. 2; p. 907, col. 1.] 

The fact that the new company has been regis- 
tered and that the Registrar took no objection to the 
registration does not preclude the old company from 
obtaining an injunction to restrain the new company 
from carrying on the same kind of business as that 
of the old company under a name calculated to 
deceive the public, ^p. 906, col. 2,] 

Asuit does not lie for a mere honour or dignity 
unconnected with any fees, profits or emoluments, 
[p. 907, col. 1.] 

Sangapa v. Oangapa, 2 B. 476; 2 Ind. Jur. €62; 1 
Ind. Dec. (n. s.) 740, followed, 

Cowley V. Cowley, (1901) A, 0. 450; 70 L. J. P. 83; 
55 L. T. 264; 50 W. R, 81 \ 17 T. L. R. 725, explained. 

Malice is not an essential ingredient of the cause 
of action in snch cases, [p. 907, coU 2.] 

The Gurkha Association, a Society registered under 
Act XXI of 1860, sued certain persons for an injonc- 
tion restraining them from using the term ‘Gurkha 
Sabha’ to describe the rival charitable institution 
alleged to ihave been recently founded by them. 
It was alleged that the plaintiff Association bad been 
in existence for some timo and w’as also known as 
the Gurkha Sabha, that persons sending sub- 
scriptions described it variously as the Gurkha 
Association or Gurkha Sabha and that the Society 
started by the defendants was likely to be mistaken 
for the plaintiff’s and to divert to itself the money 
intended for the plaintiff: 

Held, that the facts as set out in the plaint 
disclosed a cause of action and that the plaintiff’s 
suit was maintainable, [p. 108, col. 1.] 

Second appeal fiomtbe decree of the District 
Judge, Ambala, dated the 21et December 
1914i, afiBrming that of the Sabordinate 
Judge, let ClasB, Simla, dated the let Sep- 
tember l9l4, diemieeing the claim. 

Air. Santanarrif for the Appellant. 

Bakbsbi TeA OAand for Muhammad Umar, 
and Lala Balwant Eat for Amar Singh, 
Heepondents. 

JUDGMENT. — This was an action brought 
by the Gurkha Aesooiation, a society re- 
gieiered under Act XXI of 1860, against 
certain persons for an injunction restraining 
them from using the term **Gurkba Sabha’* 
to describe the rivai charitable institution 
alleged to have been recently founded by 
them. It is alleged in the plaint that the 
Gurkha Association has been in existence 
for some time, that it is known also by 
the name of Gurkha Sabha, that the persona 
who send donations or subeoriptionB to the 
institution describe ic variously as Gurkha 
Association or Gurkha Sabha^ and that the 


society started by the defendants is likely 
to be mistaken for the plaintiff and to divert 
to itself the money intended for the plaintiff. 

The Courts below, withont determining 
the issnes of facts arising upon the plead- 
ings of the parties, have dismissed the suit 
in limine^ holding that the allegations made 
by the plaintiff do not disclose any oaase 
of action. We have Hstetsd to the arga- 
xnents advanced on both sides, and are not 
prepared to endorse the proposition of law 
that the facts as set ont in the plaint do 
not confer upon the plaintiff a legal right 
t) invoke tbe assistance of the Gonrt. 

We may clear tbe ground by stating that 
tbe principle of law is firmly established 
that a company is entitled to obtain an 
injunction to restrain a new company from 
carrying on the same kind of bnsiness as 
tbe old company under a name identical 
with or so similar to the plaintiff company’s 
name as to be calculated to deceive tbe 
persons dealing with the plaintiff company. 
This principle is independent of tbe statu- 
tory rule, which is now to be found in 
the enactments relating to companies, vide^ 
section 11 of the Indian Companies Act, 
VII of 1913, which prohibits tbe registra- 
tion of a company in the name of a 
sobsisting company which is already regis- 
tered. We cannot, therefore, accede to tbe 
contention that, because Act XXI of 1860, 
which applies to the charitable societies, 
does not contain a provision similar to that 
applying to the companies registered under 
the Indian Companies Act, the principle 
upon which tbe statntory role is based is 
inapplicable to a charitable society. It has 
been repeatedly held that the fact that 
registration has been accomplished, and that 
tbe Registrar took no objection to tbe re- 
gistration, does not preolnde the old company 
from obtaining an injanotion to restrain tbe 
new company from carrying on the same 
kind of busioess as that of the old ooin- 
pany under a name calculated to deceive 
the public; vide, inter alia. Accident Inenrance 
Oo. V. Accident, Disease and General Insurance 
Oompany (1), 

It is contended on behalf of the defend- 
ants that the aforesaid rule applies only 
to business conoerus, and that it cannot 
be extended by analogy to charitable socie- 
ties. No authority in support of this con* 

(l) (1885) 64 L. J. CU. 104. 
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tention is sited, and the prinsiple, apon 
whieh the rule proceeds, does not reoogr* 
pize any snoh distinotion, provided that it 
is shewn that the similarity in names 
would eauae peouniary loss. In both oases 
the basis of action is monetary loss 9 q 8> 
tained or likely to be snstained by the 
plaintiff by reason of the defendant nsin? 
the same or a similar name. It is true 
that the law does not in general recognize 
any exoluaive right to the u^e of a name, 
and that an individual is entitled to adopt 
a name similar to that which his neigh* 
hour 0888,80 long as he does not adopt it in 
order to pass off his wares or busineas as 
being his neighbour’s. Nor does a suit lie 
for a mere honour or dignity unooiineoted 
with any fees, profits or emoluments, vide^ 

Sanga'pcL v. Qangapa (2). 

The defendants rely upon the judgment 
of the House of Lords in Oowley v- Cowley 
(3), which only shews that the aasump'ion 
of a title or honour by a person not strictly 
entitled to it does not give rise to a cause 
of action. As pointed out by Lord Lindley 
in that case, “Speaking generally, the law 
allows any person to assume and use any 
name, provided its use is not calculated to 
deceive and to inflict pecuniary loss.” This 
proviso indicates that if the use of the 
name is calculated to deceive and to inflict 
pecuniary loss, then the person who is 
likely to suffer the loss would be entitled 
to invoke the aid of the Court. There 
may not be property in the name, hot 
where, as stated by the plaintiff, the defend- 
ants by adopting the tide identical with 
or similar to the plaintiff’s title lead the 
puhlio to mistake their institution for the 
plaintiff institution, there is, in our opinion, 
an infringement of legal right. If’arther, the 
plaintiff alleges actual or prospective pecuniary 
loss. It appears to us that the requirements 
of the law have been duly fulfilled. 

In thie oonneotion the judgment in Suciety 
of Accountants and Auihtote v. Goodway (4) is 
instructive. In that OAse it was held that the 
designation "inoorp^rated accountants” had 
come to denote membership of the plaintiff 
society, and that the anautborizscl use of 

(2) 2B. 476j 2 lud. Jac. I I ad. Deo. (M. a.) 
740. 

(3) (1901) A. C. t50j 70 L. J. P. S3; 85 L. T. 254; 
60 W. B. SI; 17 T. It- 

(4) (1907/ I Ch. -iSdi 7G Ii. J. Ch. 384; 9^3 L. T. 326; 

23 T. L. R. 28Qj 2L lb C. l’)9, 


it by the defendant inflicted injury on 
the plaintiff society, in respect of which it 
was entitled to maintain an action. It was 
further held that the plaintiff society had 
a pecuniary interest in preventing the de* 
fendant association from attempting, by 
representations and inducements held out 
to the members of the profession, to reduce 
the status of the plaintiff society by con- 
ferring improperly an indication of that 
statna npon its own members. The Court, 
quoting a passage from the judgment of a 
case decided by the Court of Session in Scot- 
land, observed that a body, however incorpo- 
rated, has a right to prevent persons who are 
not members of it from representing them* 
selves to be members of it.” It seems that this 
observation is folly applicable to the case 
before us. 

We are not prepared to endorse the 
proposition that malice is an essential 
ingredient of the oanse of action. On this 
point we consider it necessary to refer to 
the judgment of the House of Lords in 
North Cheshire Sc Manchester Brewery Com- 
pany Limited v. Manchester Brewery Company 
L’mited (5), where Lord Sband made the 
following pertinent ebservatioos: further 

agree that it is not necessary in a case of 
this kind that au improper motive or a 
fraudulent iuteutiou should be made out. 
Here the simple question to be decided is 
assuming bona fides on the part of the 
appellants, whether or not the use of this 
particular name is calculated to injure 
another firm which bad been using that 
same name, I believe for a period of 8 
years. Whether this question ari-es under 
Statute or under the Common Law, the 
is^ue which the Court or this House has 
to decide appears to me to be the same. 
Was the taking of the name of ‘The 
Manchester Brewery Company, Limited’ 
calculated to induce the belief amongst the 
public or the trade that the business which 
was carried on by the respondents is now 
business carried on by the new firm.” 

The vital question in this case is whe- 
ther the perf-ons dealing with the old 
institution wonld send their donations or 
Bubsoriptions to tiio new institution believ- 
ing that iliey wore really sending them to 
the old iostituitoii. Upon that question 

(n) I,. .1. Ch. VI. (lH'Xf) A. 0. SU; 79 U T. viin 

ir. I,. H. no, 
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evidecoe oaa be adduced by both the parties. 

For the aforesaid reasoDS we are of opinion 
tbat tbe allegations in tbe plaint disclose 
a oanse of action, bat whether tbat oaase 
of action can be established or not is not 
a matter which is before ns and which can 
only be decided apon evidence. We accord- 
ingly aooept tbe apppal and setting aside 
tbe decrees of tbe Courts below remit tbe 
case for decision on tbe merits. Tbe Court' 
fees on tbe memorandum of appeal in this 
Court as well as on tbat preferred to tbe 
District Judge shall he refunded, and other 
costs shall abide the event. 

Appeal accepted; 

Case remanded. 


MADRAS HIGH COURT. 
OaiaiNAL Side Appeal No. 73 of 1917. 
December 12, 1918. 

Present : — Sir John WalUs, Kt., Chief Justice, 
and Mr. Justice Spencer. 
OOKKRJEE COWASJEE OOMEIGAR 
AND oiHEBs — PLAiNTiFFS— A ppellants 

versus 

P.V. SABHAPATHY MUDALIAR 

AND AKOTHEft — DEFBNDiNTS — R b«P0^ DENTS. 
Specijic Selief Act tl of 1877), si. JO, 21 fa) — 
Contract for jiurchase of claim unconnected with 
immoveable property^Suit on breach of contract — 
Claim agreed to be purchased barred at date of suit 
— Compensation, absence of prayer for— Power oj Court 
to award compensation. 

In a case where the claim falls under section 21 
(a) of the Specific Relief Act and cannot be sperii. 
lically enforced, the plaintiff is entitled to claim 
compensation in the alternative under section 19, 
and under the EKplanation to that section, the Court 
is not precluded from granting it by the circum- 
stances that the contract has become incapable of 
specific performance and that there is no prayer for 
such relief in the plaint, [p. 908, col. 2.] 

Defendants agreed to purchase from the plaintiffs 
a money-claim which the latter had against a tliird 
person. The defendants having made default, the 
plaintiffs sued on the contract but their plaint did not 
contain a prayer for compensation. At the date of suit 
the claim which the defendants had agreed to pur- 
chase had become barred: 

Held, that, as the contract was not specifically 
enforceable under section 21 (<t> of the Specific 
Relief Act it was competent to tbe Court to giunt 
compensation under section 19 even though it was 
not asked for in the plaint, [p. 9C8,col. 2.] 

Jatindra Nath Basil v. Peyer Deyc Debt, :u Ind. Cas. 
69; 43 C. 990; 14 A. U. J. ft27; 20 C. W. X. 8f6; (191R) 
1 M. W. N. 40?: 18 Bom. L. R. 509; 24 C. L. J. 67; 
JO M. L. T. 25; 3 L. W. 5o3; 31 M, L. J. 24«; 43 I. 
4. 108 (P. C.), distinguished, 


CASES. [Idlt 

V 

Appeal from tbe judgment of Jlr. 
Justioe Coutts Trotter, dated tbe 8tb of 
August 1917, passed in the exeroisd of tbe 
Ordinary Original Civil Jurisdiofcioli of this 
Court in Civil Suit No. 402 of 1916. 

This original side appeal oame on for 
hearing on tbe 27th and 28ib Maroh 1918, 

Messrs. G. P, Ramaswamt Aiyar and A, 
}^anahkoy Devay, for the Appellants. 

Messrs. P. Venhataramana Rau and T. &• 
Rajagopala Aiyar, for the Respondents. 

JUDGMENT. — This is an appeal froiA 
the judgment of Mr. Justioe Counts Trotier 
in a soil brought by tbe plaintiffs on a 
contraot by tbe defendant to purobase from 
them their claim against the estate of a 
deoeased person for Rs. 2,225. Under the 
agreement executed by tbe defendant the 
plaintiffs were restored to their right to 
sue tbe estate of tbe deceased debtor when 
tbe defendant failed to pay at tbe due 
date, but they did not do so and their 
claim had become barred when the present 
suit was instituted. In these oiroumstanoes 
the learned Judve, following Jatindra Nath 
Basu V. Peyer Deye Debt (l), has held that 
the plaintiffs bad disentitled themselves to 
specific performance of the contract by their 
failure to keep alive the claim against the 
estate of tbe deoeased, which they agreed 
to sell to the defendant. Apart from this, 
tbe claim is not one which could be speci- 
fically enforced, as it falls under clause 21 
(a) of tbe Specific Relief Act. Tbe contract 
in Jatindra Nath Basu v. Peyer Deye Debt (Of 
on the other band, was for the sale of a 
mortgage decree and was, therefere, a con- 
tract relating to immoveable property, as 
to which tbe general rule is tbat compensa- 
tion in money is no^ regarded as an ade- 
quate relief even to the vendor. Tbat being 
BO, the plaintiffs were entitled to claim 
oompensation in tbe alternative under section 
19 and under the Explanation to tbat 
section tbe Court is not precluded from 
granting it by the oiroumstanoe tbat tbe 
contract has become incapable of speoifio 
performance. Here there is a claim in tbe 
plaint for other relief which will cover 
compensation, and even in tbe absence of 
each a prayer, the Court may award it. 

(1) 34 Ind. Cas. 69t 43 C. 990; 14 A. L. J. 627; 20 
C.W. N. 866: (I9i6) 1 M. W. N. 403; 18 Bora, L. B. 
509; 24 C. L. J. 57; 20 M. L. T. 26; 3 L. W. 658; 31 M- 
li. J. 248; 43 I. A. 
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Oallianji Rarjiian v. Narsi Tricum (2)i 
' Shto Niwaz t. Qopal (3). We have, 
therefore, deoided, before disposiDg of 
this appeal, to ask the learned Judge to assess 
the oompeneatioD payable to the plaintiffs for 
the defendant’s breach of oontraot. 

In pursnanoe of the order oontained in 
the above judgment, the Judge sittiog in the 
Original Side of the High Court submitted 
the following 

FINDING. 

[Civil Suit No. 402 op 1916,] 

This ease is refetred to me, “to asses 
the Qompensation payable to the plaintiffs 
for the defendants’ breaoh of oontraot.” 
The oompecsation must, I think, be the 
amount that the Ist defendant ought to 
have paid, less whatever the claim against 
the estate nf Macioka Mudaliar is worth, plus 
interest. 

The only evidenoe before me is that of 
the plaintiffs’ first witness, who says that he 
now knows that any claim against this man’s 
estate was at any time worthless, and that 
it was from first to last an insolvent estate. 
The 1st defendant oould have rebutted 
that He has neither gone into the box 
nor called any witness; and the 2nd defend* 
ant baa called no evidenoe to show that 
this estate is worth anything. In these 
circumstances the equation Rs. 2,225 — X is a 
simple ooe because X— 0. 

Therefore, the principal debt 1 must find 
is worth Rs. 2,225. Mr. Oomrigar fore* 
goes any claim for interest and is content 
to take judgment for the principal snm 
only. I may add that even if the estate 
was worth some small amount, X think that 
probably the interest foregone w-ould far 
more than make up for the value that oould 
be put upon this claim against the estate. 

This original side appeal .corning on for 
final hearing after tlie roiurn of the Gnding 
of the Judge sitting on tl‘>» Original Side 
of the High Coart on tho issue referred 
by this Court for trial, thij Court delivered the 
following 

JUDGMENT. — a:^oent the finding and 
Under clause 3 of ths ng’^eoment, by which the 
performance of the a^raoiuent was secured, 

(2) 19 B. 761; 10 li'H'i L. li. 512. 

(3J A. W. N. 2 Xml, Deo. (n. aJ -"il. 


reversing the decree, we pass a mortgage 
decree for the amount of damages so found 
on the security of the properties mortgaged by 
his deposit of title-deeds with costs through* 
out payable out of the estate. 

M. c. P. 

Appeal allowed. 



Advocate Hip Ccypi 

^ Jammu 8< t a 

CALCUTO^pJ^H COURT. 

Ap||al froVJdriqinVl Decree No. 514 

OP 1915. 

December i8, 1918. 

Present', — Mr. Justice Teunon and 
Mr. Justice Greaves. 

Maharajadhiraj Sir BE JOT 
OHANDMOHATAB BAHADUR— 
PbAiNTiPP - Appellant 
versus 

SARAT CHANDRA ADHYA and others— 

DePBNOAsT.I — RS flPOWDENTS. 

Bengal Tenancy Act (Vlll B. O. of 18d6j, a. 12 

Permanent tenure -^Transfer private sale—Trans* 
feror, liability of, for rent— Rent, charge for, whether 
subsists. 

Where tlte provisions of section 12 of the Bengal 
Tenancy Act are complied with, the transferor of 
a permanent tenure ceases to bo liable for subse- 
quent rent and any property which he has mortgaged 
us security for the rent ceases to bo subject to the 
charge for such rent. [p. 910, cols, & 1 2.3 

Appeal against the decree of the Sabor* 
dinate Judge, 3rd Court, Hooghly, dated 
the 30th September 19X5, 

Babns Basant Ooomar Bose, Bepxn Behai 
Ohose and Ajendra Satk Dutt, for the Ap. 
pellant. 

Babas Uahendra Nath Roy, Manmatha Nath 
Roy, Dhirendra Lai Kastgir and Saro] Mohan 
Mukherjee, for the Respondents. 


JUDGMENT. — This appeal arises out of 
a suit brought by plaintiff appellant to 
recover arrear of rent due for the years 
1313 to 1316 in reapeot of a certain tenure 
known as fjot faipur and to enforce a 
charge upon another property (a 4-annas 
share in .Satidfiya Hizar) hypothecated by 
way or security for the rent. 

Both h;'-ve out of the bands 

of the poi.s'-n.s who miy be spoken of aa tho* 

ongitrui o/.i-s'/’in ti!C <iuestiui‘ foi- •ju'* 

coo^iidoruSon rr, appeal in, whether tho 

=:ea saaru of Sandhya iiaaar in 
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the hands of the new owners oontinues 


in Deoeinber 1903 and was well known to 
the landlord, who after the transfer and 


liable for the rent of LotTajour, In both 
oases the transfers, it shonld be observed, 
were by private sales. 

The answer to the question propounded 
depends in the first instanoa upon the 
ODDstruotion of a kahuUyat executed on the 
12tb December 1891 by the original tenants, 
Udoy Chaod and Pran Krishna Mukherjee. 
The relevant portions of the kahultyai run 
thus: “If default be made in the payment 
of rent, yon (i. e , the landlord) will realise 

the arrears by instituting suits and by 

the auction sale of the said Lot. If the whole 
be not realised by the auction sale, then 
we shall be liable for the balance and 
shall pay the amount from onr cvn pockets. 
If we do not do so, you will realise the 
same by the attachment and sale of our 
property hypothecated as security and of 
our other moveable and immoveable proper- 

(i0g 00 long as we are not released from 

the liability to pay the rent of this mo- 
karari makal, we eball not be able to 
transfer in any manner the property mort- 
gaged as security for the rent of the Lot 
...The terms of the kabuliyat thus executed 
by U9 shall, on our death, be binding equally 
on our heirs, snooessora and representatives.” 

It may be conceded that the words 
**fluoo088or8 and representatives include 
assignees or transferees, hut even so I am 
of opinion that on the true oonstruotion of 
the kabuliyat, if the liability of the Mnkher- 
jees to pay the rent of Lot Taj pur has 
ceased, the mortgage or charge on Sandhya 

has been extinguished. 

Now the tenure in question, it is not 
disputed, is a permanent tenure to which 
the provisions of the Bengal Tenancy Act 
are applicable. In a large number of oases 
decided in this Court, for instance in the 
oases Kritto BuUuo Qhose v. Kristo Lai 
Singh (1), Ohintamoni Dait v. Rash Behari 
Mondul (2) and Rup Ohand v. Narendra 
(3) it has been held that where the pro- 
visions of section 12 of the Act have been 
oomplied with, the transferor of a permanent 
tenure ceases to be liable for eubsequent 
rent. In this case the transfer took place 

il) 16 C. 642; 8 Ind. Dec. (n. s.) 424. 

(21 19 C. 17; 9 Ind. Dec. (n. b.) 457. 

(3) 28 lud, Cae. 683; 19 0. Vf. N. 112. 


before the present suit has brought three sno- 
oessive rent suits against the transferees. 
On the antb'ority of the oases cited I am) 
therefore, of opinion that the Makberjeea 
have long ceased to be liable for the rent 
of Tajpnr and that the charge or mortgage 
on Sandhya has been extinguished. 

It has been urged by the appellant that 
this view of the law makes the taking of 
security nugatory. That no doubt is so. 
The demand for security appears to have 
been based on the provisions of section 5 
of the Bengal Putni Taluk Regulation, 1819, 
there being many Pntnia in this Burdwan 
Zsmindari. But the permanent tenure nqw 
in question is not a Putni Taluk, the Mu- 
kberjees, who were themselves purchasers, 
were not required to furnish seouiity and 
the Zemindar was not entitled to make the 
furnishing of security a condition of recog* 
Dition. 1 should, therefore, dismiss the appeal 
with costs. 

Il should be here observed that it is 
conceded the Khan defendants have bought 
only two-thirds of the mortgaged share 
and that, therefore, in any view, in this suit 
the charge could be enforced only to the ex- 
tent of two-thirds of the claim. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Fibst Civil Appeal No, 180 of 1915. 

December 18, 1918. 

Present: — Mr. Justice Shah, on difference 
in opinion between Mr. Justice Heaton and 

Mr. Justice Hayward. 

SHANKARLAL TAPIDAS— Plaintiff 

— Appellant 
versus 

The secretary of STATE for 
INDIA — Dependant — Respondent. 

Bombay Summary Settlement Act {VII of 1863)— 
Grant of land to mosmie — Summory settlement— Grant, ■ 
continuance of^ on payment of quit rent — Zand sold to. 
stranger — Gorernmenf, whether can levy full assessment • 
— Sanad, construetjon of, 

Tho plamtiS suod to ostablieli a claim to hold 
certaiu laud partially exempt from laud revenue - ai 
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endowment property of a mosque. He derived liis 
title from a previous pnrcliaser from a previous 
manager of the mosque. Originally^ the land was 
granted for the purposes of the Juma Masjid at 
Amod by the then Muhammadan ruler of the 
Province. In 1879 the land was brought under the 
Summary Settlement, when an annual quit rent was 
imposed and a sanad was issued to the manager of 
the mosque which, after reciting the above fact, 
provided: ‘*that the said land, subject (in addition to 
salami or other payments which may have been hitherto 
levied) to the payment to Cxovernment of an annual 
quit rent of Rs. 17-8-0 only, shall be continued for 
ever by the British Government as the endowment 
property of the Juma Masjid at Amod without 
increase of the said quit rent but on condition that 
the managers thereof shall continue to be loyal 
and faithful subjects of the British Government/* 
The defendant pleaded that as the land had 
practically ceased to be the endowment property of 
the mosque, it had become liable to full assessment 
to land revenue. The suit was dismissed and the 
plaintiff appealed to the High Court: 

'HeM, that the settlement in question was governed 
by the Bombay Summary Settlement Act, VII of 
1863; that the terms of the sanad pointed to the 
conclusion that the land need not continue to be 
the property of the mosque to enable the holder 
for the time being obtaining the benefit of the 
exemption from assessment, and that the Government 
did not get any right under the sanad to levy the full 
assessment even when the property ceased to be the 
endowment property otherwise than by a lawful 
alienation, [p. 918, cols. 1 &, 2.] 

Appeal from the deoision of the Dis* 
triot Jndge, Broaoh, in Sait No. 5 of 
1914, 

FACTS appear from the following jndg 
ment, dated the 14th Angast 1908, of 

Heaton, J.<-The plaintiff, a Hinda, is 
the holder of certain lands which were 
once the endowment property of the Jama 
Masjid at Amod, and be claims to hold 
these lands at a quit rent maoh less than 
the fall assesEment on the lands. The 
Collector, presumably bsoanse he found 
that the lands bad in fact ceased to be 
the endowment property of the mosqae, 
levied the fall assessment from the plaintiff. 
The latter being aggi^ioved sued to re- 
oover the excess monies ]e7ied and for an 
injanotion restraining the Collector from 
levying in the future more than the quit 
rent stated in the Sanaa conferring the 
lands as endowment proporty. His suit 
was dismissed and he has appealed to this 

Coart. 

The question involved is a very easy 
,0ne to state, a diiliouU one to answer. 


Is the Collebtor right in levying the fall 
assessmentp The land in qaestion is 

cultivable assessed land. To go baok to 
first principles, the land is liable to pay 
land revenne, for this is provided by 
section 45 of the Land Revenne Code, 
The assessment for land revenne has been 
fixed and having been fixed "it shall be 
levied;” for that is the law laid down by 
section 100 of the Land Revenue Code, 
There are, of course, exceptions to the 
general propositions comprised in sections 
45 and 10^; but the only exception whioh 
has any application here is that stated 
in section 52 of the Land Revenue Code. 
It is provided by section 100 that "in 
fixing the assessment regard shall be had to 
the requirements of the proviso to section 
52.” The proviso to section 52 runs as 
follows: --"provided that in the case of 
lands partially exempt from land revenue, 
or the liability of which to payment of 
land revenue is sabjeot to special conditions 
or restrictions, respect shall be bad in 
the fixing of the assessment and the levy 
of the revenue to all rights legally sub* 
sisting, according to the nature of the said 
rights.” 

As the result of prolonged argument 
the conclusion reached was this: that the 
question now is whether the plaintiff 
has a legal right to bold the lands sab- 
jeot only to the payment of assessment 
as stated in the Sanad. If he has, then 
the case falls within the proviso to sec* 
tion 52 and that legal right mast be 
respected in levying the assessment. It is, 
of coarse, for the plaintiff to show that 
he has this legal right. He seeks to do 
this in two ways; first, by putting the 
Sanad before the Coart and contending 
that the Sanad gives the legal right in 
question to whomsoever thereafter is owner 
of the lands. Secondly, be seeks to do 
it ID virtue of the Sanad together with 
proof that he is the lawful owner of the 
lands and holds them according to the 
purpose of the Sanad. 

Undoubtedly the pUiailS is the holder 
of the lands uiid 1 will assomo that he 
is now the lawtui owner, for ho claims 
that he has hoeoine the owner and oa 
the evidenof'* adduced we must take it aa 
between the plaintiff and the defendant 
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that the former has aoquired a lawful 

title, at least by adverse possession if in 
no other way. We are not here oonoern- 
ed with the question whether a suit oould 
be brought on behalf of the mosque to 
reoover the land, 

£ will deal with the seoond part of 
the proposition, that being the lawful 

owner of the lands the plaintiff is entitled 
to bold them at the assessment stated in 
the Sanad, beoause hs bolds them ae- 
oording to or at least not oontrary to 
the purpose of the iSanad. I will not 

disouss the evidence, it is fairly set out 
by the Distiiot Judge in his judgment. 
It does not suggest in any way that 
the plaintiff is the proper aod lawful 

alienee of the endowment lands. If he 
were it may be that he would have an 
irresistible case. As a fact the plaintiff in 
all probability holds as a spoliator of the 
endowment or as the suooessor of such 
a person. The original alienation must 
have been in all probability a wrongful 
alienation or, in other words, a breach of 
trust and the alienee must have been a 
spoliator; for alienations of this kind, as 
is notorious, are commonly improper. This, 
of course, is not certain, it is only a 
probability but, in my opinion, it operates 
as a certainly against the plaintiff in this 
case, for be has to establish the facts he 
relies on and the evidence he himself has 
adduced suggests an improper, not a 
lawful, alienation of the endowment pro- 
perty away from the mosqoe. The plairit- 
iff, therefore, faiis to show that the alia- 
nation by which he has ultimately become 
the owner of the lands was in accordance 
with the purpose of the endowment. It 
is a fact, therefore, in this case that the 
purpose of the endowment has been de- 
feated. As the plaintiff is a lawful holder 
of the lands but bolds them oontrary 
to the purpose of the endowment, he 
cannot claim that he holds according to 
the purpose of the Sanad; for the purpose 
of the Sanad is in this matter identical 
with the purpose of the endowment, unless 
I am wrong in my opinion as to the 
first line of plaintiff’s argument. As 
be bolds oontrary to the purpose of the 
Sanad, he cannot conceivably take the 
benefit of the Sanad unless that Sanad 
irrevocably deprives Government of the 


whomsoever thereafter may be the owner of 
the lands. 

Thus we are led to the first part of 
the two headed proposition urged by the 
plaintiff. 

The Sanad runs as follows: 

“...By Act Vll of 1863 of the Bombay 
Legislative Council. ..is hereby declared 
that the said land, subject (in addition 
to Salimi or other payments which may 
have hitherto been levied) to the payment 
to Government of an annual quit rent of 
Bs. 17-8 0 seventeen and anoas eight only, 
shall be continued for ever by the British 
Government as the endowment property of 
the Juma Musjid at Amod, Taluka Amdd, 
Zilla Broach, without increase of the said 
quit rent, but on the condition that the 
managers thereof shall continue loyal and 
faithfol subjects of the British Govern- 
ment.” 

What is stated is that the property is 
to continue for ever as the endowment pro- 
perty of the Masjid. But in fact the 
property has ceased to be the endowment pro* 
perty of the Masjid. This is a contingency 
not expressly provided for. Is it impliedly 
provided forP The Sanad was issued under 
Bombay Act VII of 1863 and was, to 
put it briefly, the outcome of ap arrange* 
xneut between the Government and the 
manager of the mosque. According to this 
arrangement the lands were to be continued 
for ever to the mosqoe on payment annually 
of the stated assessment and no further proof 
of title was to be required from the manager 
on behalf of the mosque. The purpose of 
the arrangement was to secure the lands in 
perpetuity as the eodowment of the mosque. 
No power to alienate is conferred and there 
is no grant to “heirs and assigns.” There 
could not properly be either in such a 
case as this, for either would be in my 
opinion wholly inappropriate. It should, 
therefore, imply that as soon as the pur- 
pose of the arrangement failed, the arrange- 
ment was at an end. The point is no 
doubt one as to which differenoe of opinion 
is almost inevitable and It .find it very 
difficult to formulate my reasons ooDvinoinglyi 
though my opinion is firmly established. 
My reasons reduced to their briefest and 
simplest form are these. The Sanad iH 
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Intended to be a plain doonment for plain 
unlearoed men, it is not an elaborate 
legal doonment. Its purpose, as wonld be 
thoronghly well underetood, was at least 
this, 11) to seonre tbe lands in perpetuity 
as a mosque endowment; (2) to 6x an as- 
sessment in perpetuity; and (3) to seonre 
the holder of the Sanad from any interfer- 
enoe at the hands of Government so long 
as' the agreed assessment was paid. What 
wonld a plain nnlegal man say was to 
happen when the lands granted as religions 
endowment ceased to be endowment Undg? 
He would, as I think, say without heaita- 
tion that as soon as tbe lands ceased to be 
endowment lands, the right to hold them 
at a reduced assessment wonld cease also. 
He would. I think, imply this from the 

words of^ tbe Sanad and the oiroumstanoes 
ID which it was given. 

It is probable that by treating the Sanad 
as a legal doonment to be oo'nstrned (or 
it may be oamonfliged) by the rnles of 
English real property law, the contrary 
result would be reached. That, however, is 
a probability I feel ought not to inflience 
me: we are dealing with Indian not with Eng- 
lish property and with an Indian not an 

English document. 

It was argued that the plaintiff could 
enoceed in virtue of section 7 of Act VII of 
lfl63 as his predecessor in-title was the right- 
ful owner at the time of the settlement. 
That, however, is not proved, and the evi- 
dence suggests the extreme improbability 
of such a thing. It s?em8 indeed obvious 
to me that the alienee would not be the 
rightful owner at the date of the settle- 
ment^ for the purpose of that settlement; 
for bis ownership, as he was a Hindn not 
connected with the mosque would be incompati- 
ble with tbe purpose, of such a settlt^ment. 

It was also suggested that the Sanad 
must be taken to be of tbe kind contem- 
plated by section 6 of Bombay Act V^’Il of 
1863, and that, therefore, it must be taken 
to have contemplated the right to transfer 
and also the rights of assigns. But in 
fact tbe Sanad did not do this and it 
seems to me that having regard to the 
general law as to religions endowments, Jhe 
Sanad could not properly contemplate and 
imply nnrestrioted powers of alienation. 

It was again suggested that tbe words 
it shall be lawful for the Qovernor-in- 

b8 


Council, etc in section 2 of Bombay Act 
of lt63 mean that tbe Governor-in- 
Counoil must, etc. If that be so, then 
undoubtedly the Sanad must be taken to 
guarantee the continuanoe in perpetuity 
of tbe said lands to the said holders, their 
heirs and assigns upon the said terms;’* 
and the plaintiff would be entitled to suc- 
ceed. Now as is well known, the English 
words it shall be lawful*’ naturally imply 
the same thing as the word “may” and not 
the same thing as the word “must.” It 
is only in particular circumstances that 
those words are given tbe “legal twist” 
which ohangea their meaning from the 
normal to the peculiar. I do not think 
such oiroumatanoes exist here. 

Therefore, I think we must take tbe 
Sanad, as 1 have said, as a plain doonment 
intended for plain men. So taking it, I 
gather from it an implied provision that 
the privilege of tbe leaser aaaessment will 
ceaae when the property ceases to be the 
endowment property of the mosque, unless of 
course it can be shown that the aliena- 
tion was a lawful alienation. This has not 
been shown. 

Therefore, I would dismiss the appeal with 
costs. 

As, however, my learned brother and my- 
self are unfortunately not agreed, our order 
in the matter must be held over until the 
decision of the Pull Bench in Bhuta Jayat^ 
sing V. Lakadu Dhansing (1) is made known. 
We are not in agreement in two matters. 
On the pleadings my learned brother thinks 
that it must be presumed that the alienation 
by which the plaintiff's predeoessor-in-titla 
became the holder of the lands, was a lawful 
alienation. I do not think so. The plaint- 
iff in paragraph 4 of his plaint alleged:— 

The plaint property was bought by tbe 
ancestors of Patel Pujabhai Kamdas of 
Amod more than 60 years back and ainoa 
then continued in their independent posses- 
Bion and use. Pujabhai Kamdas passed a 
Sanad deed of the property in Samvat 1053 
Vaisak Sud 10th, in my favour, aud in 
Samvat ld6>, MaHa V^ad 12th, the same is 
sold off to me. Sinoo theu the property has 

oontmaed in my independent possession and 
use.” 

(UOO lad. Cits. 71oi lil iSom, Jj. K, 107 (F, B.), 
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The defendant in paragraph 3 of his written 

“The property in suit was Dewasthan land 
and the plaintiff and his predeoessors-in. 

the nature of the land and oonsequwt 
liability of the grantee to apply the inoom 
to religious purposes. , 

Ido notread these pleadings asoontam- 
ing an assertion by the plaintiff that he held 
under a lawful alienation, still less as con- 
taining an admission by the defendant that 

it was BO. ... 

The second matter as to which we differ 

is, whether the Sanad is to be read or not as 
implyicg a condition. 

Therefore, the points of law to be oon- 

(1) Is it to be taken as implied by the 
pleadings in the case that the Plaintiff s 
predeoeesor-in title became the holder ot 

the lands by a lawful alienation? 

(2) If not. then, as a matter of law, does 
the Sanad imply the following condition: 
that if the lands cease to be the endowment 
property of the mosque otherwise than by a 
lawful alienation, the Government may levy 

the fall assessment on the lands? 

Hayward, J.— The plaintiff Bania sued to 

establish his claim to hold certain land par- 
tiallyexemptfromland revenue as endowment 
property of a mosque. He derived his title 
from a previous purchaser from a previous 

manager of the mosque. He 
the present manager as a party and his title 
as against the mosque was not disputed by 
the defendant Secretary of State. But it was 
pleaded that as the land bad praoticaUy 
ceased to be the endowment property of the 
mosque.it had become liable to full assess, 
ment to land revenue as directed by the 
Collector on behalf of the Secretary of 

^^It^ was infer aZm argued at the trial that 
this was “tantamount to a resumption of the 

grant” and was not iustified by the terms of 

the Sanad granted to the *^0 

mosque by the Collector on behalf of the 

Secretary of State under the Summary Set- 

tlement Act. VII of 1863. This argument 
ivas rejected by the District Judge, but has 
been repeated before us in first appeal and 
would appear to raise the real issue between 
the parties for determination by this Court. 
ISow the plaintiff’s title has not been disv 


pnted in the pleadings as against the mosque. 

It might indeed be disputed in other proceed- 
inge between him and the manager, but it 
must, in my opinion, be presumed for the 
purpose of these prooeedings to be a good 
title as against the mosque. The only leeoe 
to be decided would, therefore, appear to be 
whether the transfer of the land by Pre- 
vious manager of the mosque has rendered 

it liable to fulh assessment to 

by the Collector on behalf of the Sacretary 

of State. It appears to me that ’ 

Sion of that issue depends on the true inter- 
pretation of the terms of the Sanad granted 

to the previous manager of the „ 

the Summary Settlement Act, VII of IShd. 
The relevant terms are: The eaid^ land... 

shall be continued for ever. ..without increase 
of the annual quit rent.., as the endowment 
property ot the mosque.” The Sanad wa 
granted in 1879 by the Collector on behalf of 
the Secretary of State. The plain meaning 
of those terms, in my opinion, is that tne 

land, with its exemption from full 
ment to land revenue, was granted to toe 
manager not as his private property but ae 
the public property of the mosque. The pro® 
perty granted was the land with its exemp- 
tion and the manager was not to deal 
with it as bis private property but 
hold it for the benefit of the public entitle^ 
to use the mosque. He was to hold it sub- 
jeot to the rules of Muhammadan Law relating 
to mosques. It was not intended, m my 
judgment, to distinguish between the lana 
and its exemption or to render the exemption 
liable to resumption upon the transfer of t e 
property. If this had been intended, it 
would not have been left to implication bu 
there would have been express provision. It 
was not in fact, in my judgment, intended to 
restrict the lawful powers of the manager 
to transfer the property for justifying neces- 

sity onder the Muhammadan Law, nor to protMt 

the property against unlawful transfers by 
reserving special powers of resumption, over 
and above the ordinary remedies availa 

to the public entitled to use the ™®®2^ 
to the Collector on behalf of the Secretary 

of State. , . Ai.* u 

It appears to me farther that this 

the true interpretation of the terms o 

Sacad, not only according to the P 

meaning of the terms used but also aooor lu 

to the authority for its grant given by 
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Legislature. Ifc was provided that it should 
be lawful in respect of lands brought under 
the Summary Settlement to ‘^guarantee 
by Sauad the oontinnanoe in perpetuity of the 
■aid lands to the said holders, their heirs and 
assigns” by section 2 (1) and that the 
said lands should be the transferable pro- 
perty of the said holders, their heirs and 
assigns without restriction as to.. .transfer 
continued in perpetuity subject to a fixed 
annual payment... at the rate of two annas 
per each rupee of the assessment” by section 
6 of the Summary Settlement Act, Vll 
of 1863. There was, therefore, express 
prohibition against restriction of the rights 
of transfer and against the imposition of 
full assessment on lands brought under the 
Summary Settlement Act, It was not intend- 
ed to distinguish lands held on behalf of 
religions institutions, because the special pro- 
visions of section 38 (2) of Regulation XVII of 
1827 were repealed by and those of section 8 
(3) of the Summary Settlement Act II were 
not repeated in Act VII of 1863. It would 
further appear immaterial whether the trans- 
fer was effected after or before the grant 
of the Sanad. If after, the transferee 
could claim immediately under the 
Sanad. If before, he could claim the 
benefits of it as the rightful owner 
under the provisions of section 7 of the 
Summary Settlement Act, VII of 1863. It 
would not be possible to levy full assess- 
ment under the general law relating to 
land revenue, as rights legally subsisting 
have been specially protected by the proviso 
to section 52 referred to in section ICO of the 
Land Revenue Code, 1879. It should finally 
be observed that the right of rcsamptiou 
in respect of lands granted for religious 
purposes under the general law relating to 
land revenue has been reyervod nut merely 
by implication but in 6xpre‘‘d >vord -3 in the 
Form Appendix K to role Id of the rules 
under section 21-4 of tlio Kovenae Code, 

1679, and such express rf:-Oi-vatioii has been 
given legal sanction unde»‘ tho Cruwu Grants 
Act, XV of 1895. It ftipear.s to me, there- 
fore, both on the nieaniug of the terms 
of the Sanad and on the law relating to 
its grant that nc p).yyr of resumption 
has been reserved to Gio Oolleotor on behalf of 
the Secretary of State. 

If that view sbimld be correct, then there 
ought to have been a dejrsQ for the recovery 


of Rs. 33-12-0, the excess assessment levied 

for two years by the Collector — the recovery 
of the excess levied for the third year 
having been time-barred — with costs against 
the Secretary of Statej but as that view 
has the misfortune to differ from that held 
by my learned brother, the matter must be 
reserved for decision according to the rule 
shortly to be laid down by the Full Bench 
of this Court. 

Mr. S. Y. Abhyankar^ for the Plaintiffs. 

Mr, S. 3. PufAur, Government Pleader, for 
the Bespocdent. 

JUDGMENT. 

Shah, J. — In consequence of the difference 
of opinion between Heaton and Hayward, 
JJ., who heard this appeal, it has been 
referred to me under section 98 of the 
Code of Civil Procedure in accordance with 
the oonolnsion arrived at by the Full Bench 
in Bhuta Jayatsing v. Lakcdu Dhansing (1) as 
to the procedure to be followed in such oases. 

The points of law upon which they 
differ have been stated thus : “ (1) Ig it 
to be taken as implied by the pleadings in 
the case that the plaintiff’s predecessor- in- 
title became the holder of the lands by a 
lawful alienation P (2) If not, then as a 
matter of law does the Sanad imply the 
following condition : that if the lands cease 
to be the endowment property of the mosque 
otherwise than by a lawful alienation, the 

Government may levy the full assessment 
on the lands P” 


AS 10 toe nrst question it is not disputed 
before me, and both the differing judgments 
proceed on the hypothesis, that for the 
purpose of this suit the plaintiff must be 
taken to have acquired a lawful title to the 
land in suit, quite apart from the question 
whether the original alienation in favour of 
the ancestor of tlie pluintiff’a predecessor. 
ID title was lawful »^r not. 1 am not ooneernod 
in this litigation with the qaeatioii wiiethor 
themanagoi of thf. hao now any 

right to lani'i .r. nuit against the plaintiff ; 
and I no opinion v, haloyer on that 

question. 'liij p! .inlirV must be taken in 
this suit ^0 have .*co>arod a lav/ful .'j'fiy 
to the i.'H. J-o quo-tion. whether the 
origm.! . - . -'.a in fa.our of the ancestor 

of I j ij, who mortgaged the land 
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in 1897 and subsequently sold it in 1906 
to the present plaintiff, was lawfnl or not 
stands on a different footing. The plaint 
refers to this alienation in favour of Punja* 
bhai’s ancestor more than sixty years 
ago : and in the written statement it is 
pleaded that the land in suit is. Devasthan 
land and the plaintiff and his predeoessor- 
in title have purchased it with knowledge 
of the nature of the land and the oonsequent 
liability of the grantee to apply the 
income to religious purposes. It is difficult 
to say that the defendant questioned the 
validity of the alienation referred to in the 
plaint : anl it is urged for the appellant that 
the defendant did not care to put the plaintiff 
to the proof of the propriety and validity 
of an alienation, which took place many 
years ago. It is urged that the existence 
of a local custom in the District of Broach 
in favour of an alienation of waJtf property 
is recognised by Westropp, C. .1., in Ahas 
AlU V. Ghulam Muhammad (2) and that in 
Narayatt v. Ohirdamau (3) the learned Chief 
Justice, while referring to the inalienabili- 
ty of religious endowments, whether 
Hindu or Muhammadan, recognises certain 
exceptions, including the exception based on 
the local custom referred to. Further it 
cannot be said that according tolMuhammadan 
Law the wahf property can nevsr be validly 
alienated. Under these oiroumetanoee I think 
that on the pleadings the alienation in 
favour of Punjabhat’s ancestor may be 
properly taken to be lawful. This point, 
however, has no practical importance, 
having regard to the view which I 
take of the second questioc: and I should 
hesitate to base my decision on such 
an implication from the pleadings. If the 
ultimate decision depended in any way on 
this point, I might have considered the 
suggestion that in the iotereste of justice it 
would be proper to ser.d down an issue on 
the point, to allow the parties an opportu- 
nity of adducing evidence thereon, and to 
decide the question on proper materials 
instead of basing an inference in favour of 
the plaintiff on the pleadings. 

Assuming, however, tbit the alienation in 
favour of the plaintiff's predecessor- in title 
was unlawful, as the second question 
assumes, is the defendant entitled to levy 

(3) 1 U. II. C. R. 36. 

(3; 6 B. 393} 3 lad. Doo. (n. 8.) 259, 


full assessment on the laud ? The answer to 
this question depends upon the construc- 
tion of the Sanad. The Sanad was issued in 
1879 to the manager of the mosque. The 
land in suit was brought under the Sum- 
mary Settlement authorised by Act VU of 
1863. After reciting that faot, the Sanad 
provides: that the said land, subject (in 
addition to Salami or other payments which 
m*jy have been hitherto levied) to the 
payment to Government of an annual quit 
rent of Rs. 17 8 0 only, shall be continued 
for ever by the British Government as the 
endowment property of the Jnma Masjid 
at Amod without increase of ihe said quit 
rent, but on the condition that the managers 
thereof shall ooutinue to be loyal and faith- 
full subjects of the British Government. ” 
It is not suggested in the present case 
that the condition that the managers of the 
mosque shall continue to be faithful and 
loyal subjeots of the British Government is 
not ful6lled 

The right to levy the full assessment is 
claimed for the Government on the ground 
that the land has ceased to be the property 
of the mosque. It is contended that the 
condition that the grant shall continue only 
so long as the land shall continue to be 
the property of the mosque is implied by 
the terms of the Sanad and that the absence 
of the words 'heirs and assigns* is consis- 
tent only with that view. The learned Gov- 
erument Pleader contended that even if 
the original alienation by the manager in 
favour of Paujabhai’a ancestor were lawful, 
the Government would still have the right 
to resume the grant in case the land ceased 
to be the property of the mosque. For the 
plaintiff it is urged that the Sanad is in 
the usual form adopted in the case of a 
settlement relating to any religions endow- 
ment, that the absence of the words heirs 
and assigns* is not inappropriate in such a 
case, and that aojording to the provisions 
and the scheme of the Summary Settlement 
Act (Bombay Act Vll of 1863), which 
applies to the present setblemanb, and accord- 
ing to the tsrms of the Sanad no such con- 
dition as is suggested by the defendant can 
be implied. It is urged that so long as 
the quit rent is paid and so long as the 
managers continue to ba faithful and loyal 
Bubieots, the Government have agreed to 
continue the land in perpetuity as the 
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endowmeot property, whether it ooBtinues 
to be the property of the tuosqae or is 
transferred validly or invalidly to third 
parties. 

After a oarefal oonsideration of the argu> 
ments urged on both sides, £ am of opinion 
that no suoh oondition as is stated io the 
qnestion is implied by the terms of the 
Sanad. and that the Government have no 
right to levy the full assessment, as they 
have done. In the 6rst place the land is 
expressly brought under the summary 
settlement authorised by Bombay Act VII 
of 1863, This indicates to my miod that 
the nature of the settlement is such as is 
authorised by section 2 of the Act. The 
section is general and would apply to all 
lands, including the endowment lauds. The 
Sanad does not in terms refer to section 2; 
but the expression summary Fettlement 
authorised by Act VII of 1863 can properly 
refer only to such settlement as is authorised 
by the section. 

It is contended by the Government Pleader 
that the Sanad may be the result of an inquiry 
and a decision contemplated by the Act 
and he refers to sections 1+, 19, 20, 21 and 
22 of the Act. In the first place, the record 
of the case does not disclose any basis for 
the suggestion that there ^^as a decision 
and that the Sanad was based upon such 
a decision. Secondly, it is contrary to the 
terms of the Sanad, as ordinarily the settle* 
ment based npon an irquiry and a decision 
would not be the summary settlement 
authorised by the Act. It would be a settle- 
ment which would represent the terms of 
the old grant, based upontho proof of such 

grant. 

Further, the words of grant in the Sanad 
read in their plain and natural sense 
show that so far as the Government are 
concerned, the property shall for over be 
continued as the endowment property of the 
mosque. It would not bt? reasonable to 
imply such a condition as is now suggest- 
ed by the Government from these words. 
If the Government wanted to impose .such 
a condition it should have been stated, 
instead of leaving it co be implied in this 
manner. I do not tinnk that it could be 
implied without unduly straining the words 
or without readiug^ words in the Sanad which 
are not there. The infirmiiy of this contention 
js exposed, in my opinion, by the fact that 


it necessarily involves the result that the 
Government could levy full assessment, 
even if the property be alienated by tbe 
managers of the mosque for a proper pur* 
pose io a proper manner. No doubt tbe 
Government Pleader has contended that that 
is tbe true view. But 1 feel sure from 
the judgment of Mr. Justice Heaton that 
be would disiHow such a contention, for be 
observes that if the plaintiff were a proper 
and lawful alienee of the endowment lands 
he would have an irresistible case. There- 
fore it is that the point of difference has 
been limited to a case where tbe property 
ceases to be endowment property otherwise 
than by a lawful alienation. I have no 
hesitation in disallowing the contention that 
under the terms of the Sanad the Govern- 
ment have the right to resume the grant 
or to levy full assessmeut when the property 
ia validly and properly alienated by tbe 
managers of the mosque. This affords a 
reason for not iuiportiog suoh a condition in 
tbe Sanad at all even when the property 
ceases to be the endowment property other- 
wise than by a lawful alienatiou. 

The omission of the words heirs and as- 
signs’ does not present any insuperable 
difficulty to my mind. In the case of 
endowment lands these words are probably 
considered unnecessary or inappropriate, 
when tbe nature of the settlement is indicat- 
ed io clear words by reference to Act VII 
of 1863, But whatever the reason of the 
omission may be, I do not think that tbe 
omission can justify the importing of a 
condition, which is not expressed and 
which seems to be inconsistent with tbe pro- 
visions of tbe Act. 

The purpose of the Act is clearly stated 
in tbe preamble and section 2 authorises the 
oontinuanoe in perpetuity of the land to the 
holders, their heirs and assigns, upon certain 
terms and conditions. Section 6 provides 
that tbe property shall be heritable and 
transferable: it may be that in virtue of 
the special limitations of the particular 
holder it may not be heritable or transfer- 
able in the (-rdiniiry sense; but so far as 
tbe Government are ooncerned, it wrultl 
be iierltrtbl'-* and transferable. Sfotion 7 
provide--' also tluii any settlement raado oy 

the f.i ‘'wnnuil 7,iLh tliu hi-Id; r i-f 


Hv.y 1 i '- '’'udif.g upon tlu? rifrbtful 

o\": v:-, - and ftssigOf^, wh iever snob 
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rigrbifcl owner may be. These provisiona 
apply to the summary settlement anthorized 
by the Aot, and, in my opinion, they apply 
even when the settlement is in respeot of 
the endowment lands. The importing of the 
oondition now suggested would be inoon'> 
siatent with these provisions. This view is 
also supported by the omission in Aot YII 
of 1863 of the provisions oorresponding to 
seotion 38, olause 2, of Regulation XVII of 
1827, and seotion 8 of Bombay Aot II of 1863. 
Aot VII of 1863, which repealed seotion 38 
of the Regulation of 1827, and Aot II of 
186d were passed about the same time. 
Both the Aots have been framed with similar 
objeots in view and the absenoe of any 
provision in Aot VII of 1863 oorresponding 
to seotion 8 of Aot II of 1863 is not with- 
out signifioanoe. In Krtthnarav Ganeth v. 
Sangrao (4) Westropp, 0. J, observes with 
reference to this omission as follows: — * That 
Bombay Aot Vli of 1863 contains no 
similar provision, may possibly be due to 
the faot that in some few places in the 
territories to which it applies, e, g ^ Broach 
and Surat, it seems that by local custom 
contrary to the general law, lands held for 
Muhammadan religious purposes have been 
treated as alienable.^’ 

The provisions of the Aot, which must 
be taken to govern the settlement in ques- 
tion, and the terms of the Sanad point to 
the conclusion that the oondition that the 
land must oontinue to be the property of 
the mosque in order that the holder for the 
time being may have the beneSt of the 
exemption from assessment allowed by the 
Sanad, cannot he implied and that the 
Government do not get any right under the 
Sanad to levy the full assessment even when 
the property ceases to be the endowment 
property otherwise than by a lawful aliena- 

tion. 

The argument that the Government 
could not have intended to oontinue the 
grant even when the purpose of the grant is 
defeated has no foroe in view of the provisions 
of the Aot. In every oase the purpose of the 
grant is defeated in a sense, when a trespasser 
becomes the holder by adverse possession 
and deprives the rightful holder of his 
property. In the case of the endowment 
property the purpose is more glaringly de- 

^4) 4 B. Hi C. B. (Ai Cl J.) 1 at p. 


feated when a stranger oomes in otherwise 
than by a lawful alienation. The true view 
seems to me to he that when any land ia 
brought under the summary settlement 
authorised by Aot VII of 1863, the right of 
the Government to the quit rent fixed in the 
Sanad in aocordanoe with the provisions of the 
Aot and the right of the lawful bolder for the 
time being to the exemption allowed under 
the summary settlement are fixed in per- 
petuity subjeot, of ooorse, to the eonditions 
expressly mentioned in the Sanad, without 
any reference to the question whether the 
land oontinnes to he the property of 
the original grantee or not. It is for the 
manager of the religious institution to 
take care of the endowment property, as 
it is for an individual to take oare of 
bis private property; and the negligenoe 
or the misconduct of the manager oannot 
benefit the Government under the pro* 
visions of the Act and the terms of the 
Sanad. 

I, therefore, agree with my brother 
Hayward on the second question. 

The result is that the deoree of the 
lower Court is reversed, and there will 
he a deoree for the plaintiff for Re. 3d«12*0 
with costs throughout on the defendant. 

Decree r$verted. 


CALCUTTA HIGH COURT. 

Appeal frou Appellate Dscrse No. 7 

OP 1917. 

January 6, 1919. 

Present: — Ur. Justice Richardson and 
Justice Sir Syed Sbamsul Huda, Kt. 

KAFILUDDIN BISWAS— Plaiwtiff— 

A PPBLLANT 

verius 

SABDAR ALI BISWAS— 
Defendant — Respondent. 

Evidence Act (I of 1872), 92, proviso 8 — Con- 

slruction of lease — Condition precedentf ptroof of— Oral 
evidence, admissibility of . 

Having regard to proviso 8 of section 92 of the 
Evidence Act, it is open to a Court to find that an 
ijara patta granted by a landlord to a tenant 
was intended to bo operative only in the event of 
the lessee being able to obtain possession of the 
leasehold property, and that such possession Wfts 
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a- oonditiozL precedent to the attaching of any 
obligation upon the tenant to pay rent. 

. Appeal against the decree of the District 

Jadge, Nadia, dated the I8tb Scptembsr 

1916, reversing that of the Mansif, 

Ghnadanga, dated the 8th March 1916. 

Babn Qagan Ohand Bural (for Moalvi 
K,, Fatlul Suq)f for the Appellant. 

Babas Bepin Behary Gkosa, Karunamoy 
Bose, Nogendra Nath Ohowdhury and Rupamoy 
Ohaiterjee, for the Respondent. 

JUDGlMEtJT. — This is a suit for rent. 
The main defence is that the tenant was 
not pot in possession of the properties 
leased to him and is not, therefore, liable for 
payment of rent. 

The Brst Ooart decreed the suit bat the 
decree ^as reversed by the lower Appellate 
Ooart and the suit dismissed. The plaintiff 
appeals. On his behalf it is urged that the 
facts found do not justify the dismissal 
of the suit. This contention cannot prevail. 

Having regard to proviso 3 of section 
92 of the Evidence Aot^ it was open to the 
learned Subordinate Jndge to find that 
the ijara patta was intended to be operative 
only in the event of the lessee being able 
to obtain possession of the leasehold pro* 
perty and that such possession was a con- 
dition precedent to the attaobiog of any 
obligation under the lease upon which the 
present suit is based. This is what he has 
found and with that finding we cannot 
interfere. 

The appeal, therefore, fails and is dis* 
missed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SfcOND Civil Aj*[>e.41, No. 272 ok 1917. 

Mfty 5., DM9. 

Present: — ^fr. p!q:gott and 

Mr. Wulrtb. 

CHABLI — D v a . r — A.ppKr.L.\N i* 


PARMAL— 




Transfer of Proj) -) ' j M of 

fer of expectancy, oj — Coin^>ro‘niie of disnuto 

fclating to succession, vdicthcr bindinj. 


Seotiou 6 of tho Transfer of Property Act does 
no more than enumerate certain rights which can- 
not be transferred, and does not impose any statutory 
prohibition against the formation of contracts 
relating to certain specified subjects as though they 
were contrary to public policy and forbidden, [p. 920, 
col. 1.] 

Though au imperfect act of transfer or an act 
purporting to transfer rights mentioned in seotion 
6 confers no equitable interest on the transferee, 
an arrangement or contract, supported by good 
consideration and otherwise binding in equity upon 
the parties thereto, is not deprived of its binding 
effect merely because one of the results of it is to 
put one of the parties in the same position as if he 
bad taken a transfer from the person entitled to an 
inheritance, if a transfer could be actually effected, 
[p. 920, col. 2.J 

K. died leaving him surviving four sons, P., H . , G. 
and N-, who divided his property amongst themselves. 
H. died leaving a widow who married P. Afterwards 
N. died leaving a widow. A dispute having arisen, 
P. aud Q. came to an arrangement that, in considera- 
tion of P baing allowed to retain the property of H., 
he would not claim Nds property on the death of iV.’s 
widow. But when the latter died P. brought the present 
suit against G,’s sou for his share of N.*s property. 
Qds sou relied on the arrangement between P. and 
G. Tho District Judge decreed the suit, holding that 
the arrangement relied upon amounted to an attempt 
to transfer the chaneo of au heir-apparent succeeding 
to an estate and was illegal under section 6 (a) of 
the Transfer of Property Act. On appeal to the 
High Court: 

Held, that tho arrangement madaby the plaintiff 
with defendants, having been made upon a bona fide 
dispute, was good as a contract and binding upon 
tho parties to ic and thoir successors, [p. 920, col. 1; 
p. 922, col. 1.] 

Second appeal against the deoision of the 
District Judge, Badauo, dated the 18th 
December 1916. 

Mr. lbn^i•Ahmad, for the Appellant. 

Messrs, Jogindra Hath Mukerji and Kamla 
Kant Varma, for the Respondent. 

JUDGMENT. 

Walsh, J. — I agree that this appeal must 
be allowed. The facts are that one Kha* 
mani, who died many years ago, left sur- 
viving him four sons Parmal, Hazari, Gokul 
and Pransnkb, who divided his property 
amongst themselves. Hazari, the 2nd son, 
died first, leaving Rurviving him a widow 
named Mxisainmat Mullo, who subsequently 
was married io the oldest son, Parmal. 
Afterwardn Pninsukh died without issue 
leaving a widv)\v Mn-,ahoatil Indo. A qaestion 
having ari.-ieu as m the legal ©ireot of the 
re-mAi-ri-.i e -.j j.iusaminat MaHo, the fcvvo 
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j' '.•tiici's oarno to an 




• . i..i '.no 



it'Ul; f.l 
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make no claim against Gokol to the pro- 
perty of Pransukh on the death of the 
widow Musammat Indo. This arrangement 
was drawn np in a deed dated Jane 
1&97 duly ezeoated and registered. This 
deed has given rise to the question of 
law we have to decide. Musammat Jndo 
died in 1913. Parmal brought this suit 
against (he defendant, the son of Qokul, 
for the share of Prareokh. The defendant 
set up the agreement of 1897. 

The learned Distriot Judge has found 
that there was a bona fide dispute and 
that the agreement, if legal, is binding. 
So far as this is a Bnding of fact, we are 
bound by it. As a matter of law, tbe 
existence of a bona fide dispute has always 
been held to be good consideration suffi- 
cient to support a contract, even though 
tbe claim which caused the dispute tarns 
out afterwards to have bad no founda- 
tion. In other words, a family compro- 
mise or arrangement, as it is generally 
called in this country, is good as a con- 
tract and binding upon the parties to it and 
their sucoeesors, if it is founded upon a bona 
fide dispute. 

The learned District Judge has decreed 
the suit on tbe ground that the contract 
amounts to an attempt to transfer the chance 
of an heir- apparent succeeding to an estate, 
and is, therefore, illegal under section 6 (o) 
of the Transfer of Property Act. On appeal 
to this Court our brother Hafique referred 
this question to two Judges, being one upon 
which judicial decisions in India have not 
always been consistent. 

Apart altogether from authority, I am 
unable to agree with the view of the Court 
below. Reading sections 5 and 6 together, 
it is clear that tbe latter section does no 
more than enumerate certain incorporeal, 
inchoate, or contingent rights which can- 
not be transferred by an act of conveyance 
from one person to another. The other 
rights enumerated in section 6 show that 
this is so. The section is not one impos- 
ing a statutory prohibition against the 
formation of contracts relating to certain 
speoiBdd subjeotr, as though, for example, 
they were contrary to public policy, and, 
therefore, forbidden. It merely enacts that 
a transfer or act of conveyance purporting 
to pass property is ineffectual to p^sa 
eny interest ic th^se particular rights Tne 


[i9id 

% 

A 

result is that they cannot be assigned- 
either at law, or, to adopt tbe phraseology' 
of English lawyers, at equity by an act 
of transfer. And it follows that an imper- 
fect act of transfer, or an act purporting 
to transfer rights mentioned in the seotibn, 
confers no equitable interest upon (he 
transferee snob as was recognized by^he- 
English Courts of Equity. But this does not 
mean, and in my judgment could never 
have been intended to mean, that an 
arrangement or contract, supported by good 
consideration, and otherwise binding in 
equity upon the parties thereto, will not 
bd beld binding in equity upon tbe parties 
to it merely becau'^e one of tbe results of 
it is to put one of the parties iu tbe 
same position as if he had taken a transfer 
from tbe person entitled to an inberitaooe if 
a transfer could be actually effected. 

Suppose, for example, one of two brothers, 
either of whom may in certain oontiogenoies 
become entitled to inherit the share of a 
third, being minded to leave tbe country 
and settle in another part of tbe world, 
with invested funds, agrees with the other 
in consideration of a lakh of rupees, which 
is duly paid to him, not to claim tbe share 
of tbe third brother if eventually it should 
fall in to him, bat to leave tbe other brother 
to establish bis own right if he can. Such 
a contract would, aooordiog to English 
Law, be a good equitable defence or plea, 
and an absolute answer to any claim to 
such inheritance made by the one brother 
against the other. It seems to me that 
the Courts in India are bound to apply 
the rules of equity and good oonscienae 
to such an arrangement, unless it be against 

or otherwise expressly for- 
bidden, and that the fact that the formali- 
ties of the law of transfer do not allow 
such an arrangement to be effected by an 
assignment either iu tbe nature of an act 
of conveyance or of an equitable assignment, 
is not Buffiaient to justify a negatipn of 
the obvious equity of the case. The irans- 
action is not aimed at by tbe Transfer 
of Property Act, only the act of oonveyanoe 
by anexpress transfer, 

Apart, however, from these oonsideraiioos, 
the trend of authority in India appears to 
me to have been in the direction of sup- 
porting these transaobions by tbe appltoa- 
tioQ of tbe rule of equity and good con* 
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Boienoe to bindiog oontraots or family arrange- 
ments, which have bean wholly performed 
on one side. In any oase, I agree with 
my brother Piggott that there is abondant 
antbority in this Conrt to snpport this 
defence and that the learned District Judge 
was boand to follow those decisions. I 
refer particolarly to the expressions used 
by their Lordships of the Privy Council 
in Bant Mewa Kuwar v. Rani Hulas Eutoar 
(1) and to the recent deoisions of this Conrt 
in Kaniee Chandra v. AUi^Nabi i2), Nasirul- 
Haq V. Faiyaz ul Rahman (a), Mohammad 
Rashmat AH v. Kanie (4) and Barati 

Lai V. Salik Bam (5). 

The case of Olati PuUiah Oketti v. Vara- 
darajulu Ohetti (6)| where au alleged rever- 
sioner admitted the widow’s absolute in* 
terest, without expressly relinquishing any- 
thing, is a case much in point. It was 
there held that a compromise oanr.ot be 
impeached by one of the parties to it on 
the sole ground that the party whose 
right is admitted by the compromise bad 
in fact no such right ; that a compromise 
for valuable consideration cannot be repu- 
diated DUiess it is shown to be illegal or 
void ; and that an admission does not affect 
a transfer or fall within section 6 (a) of 
the Transfer of Property Act as a transfer 
of a mere spes successionts. As was said in 
an old English case, Jjndertcood v. Lord 
Oourtown (7): “it only amounls to this, 
1 give you so much for not seeking to 
disturb me.” 

1 entirely agree with the view taken in 
the Madras case, and it seems to me that 
whether or not the oa^e of Sumsuddia 
Goolam Husain v. Ahdul Busain Kaltmuddin 
(8) was rightly decided, the dictum, of the 
Chief Justice cited in the headnote, as to 
section 6 (a) not perpetuating in India the 
distinction between what are ktjDv>n in 
England as assignments at law and assign* 
ments in equity, is in the nature of a 
trap, and ha-j led to much misoonoeption. 

(1) 1 I. A. 13 B L. 11. 312 (K C.); 3 Sar. P. 

C. J. 314. 

(2^ 9 Incl. Cas. U35; 3.5 A lU; vS A. L. J. 193. 

(3) 9 Ind. Cas. 030: AS A. 107; -S A. L J. 275. 

(4) 27 lod. Cq3. 701; A- L. J. 110. 

(fi) 31 Ind. Cas. OtO; .’-S A. 107; 13 L. J. II ll. 

(6) 31 M. 474; IS 'A. h J. 400. 

(7) 2 Sc. and L. OS. 

{B) 31 B. 16i)j Bom. L. Li. 7«l. 


An arrangement of the kind relied upon 
by the defendant in this case is set np as 
an equitable defence; it does not purport 
to be a transfer or equitable assignment. 

I agree, therefore, io the order allowing 
this appeal. 

PiOQOTT, J. — The learned District Judge 
has found that the agreement of June 
3rd, 1897, “if legal, is binding on 
the plaintiff.” He quotes authority of the 
Bombay High Conrt, Sumsuddin Qoolam 
Husain v. Ahdul Husain Kalimuddin (8), 
in support of his Boding that the agree- 
ment in question amounts in effect to the 
transfer of the chance of snooeseion to an 
estate, and cannot he enforced against the 
plaintiff so as to prevent him from claim- 
ing property which has devolved upon him 
under the ordinary Hindu Law of inherit- 
ance. I have myself referred to a ease in 
which the same view was taken, on a 
state of facts much stronger against the 
plaintiff than those now before us, by the 
late Chief Justice of the Patna High Court 
when Judicial Commissioner of Oudb, vide 
Ba'jrang Sivgh v. Bhagwan Eakhsh Singh 
(9). If the matter were res integra in this 
Ccutt, I should have preferred to follow 
that decision, adopting ike reasnniog of 
Sir Edward Chamier There is, however, 
clear authority of this Conrt the other way, 
which the lower Appellate Conrt was bound 
to follow. I cannot take this case out of 
tbe operation of the principle enunciated 
by the learned Judges who decided the 
case of Mohammad Hashmat Ali v. Kanis 
Fatima (4). It is true this decision has not 
been reproduced in the authorised reports; 
but it has been founded upon and approved 
in Barati Lai v. Salik Ram (6). So long 
as this Court oontinues to refer to on- 
authorised reports, it practically lays upon 
Courts subordinate to it the burden of 
doing tbe same. I may say that I should 
myself have concurred in tbe decision in 
Mohammad Rashmat Ali v. Kanie Fatima (4), 
on the ground that in that case all defects, 
of title were covered by the decree of 
a competent Court binding on the parties 
kut ^he cvj^e v^aa n )t decided on this 
ground. Thkj leurned Judges distinctly held 
that it ia oompetent for a person to con- 
tract not to claiiLi an inheritance, iu tho 
event -'t Ins necomir.g entiiled to it on the 
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death of a Kvingr person. There are older 
authorities of this Coart pointing in the 
same direotion to be foand in the eighth 
yolnme of the Allahabad Law Jonrnal 
Reports. I think the Coart below was 
bound to follow the authority of this Court, 
and I, therefore, oonour in setting aside 
the decree of the lower Appellate Conrt- 
and restoring that of the Court of Brst 
instance. The appellant must get his costs 
througbcut, including in this Court fees on 
the higher scale. 

By the Court. — The order of the Court 
is that the decree of the lower Appel- 
late Court be set aside, and the decree of 
the first Court restored. The appellant 
must pay all the costs, including costs 
in this Court on the higher scale. 

Decree set aside. 


CALCUTTA HIGH COURT. 

Appeal from Original Dbcrbe No. 202 

OP 1917. 

March 5, 1919. 

Present: — Mr. Justice Greaves and 
Mr. Justice Newbould. 

DWARKANATH CHAKRAVARTI 
CHOW DH UBY — fp — Appellant 

versiis 

ATUL CHANDRA CHAKRAVARTI 
CHOWDHURY AMD others— Defefdants — 

Rbspomdents. 

Bengal 'I'enancy Act (VJII B. C. of 1886), s. 65 — 
RcJit, suit for— Landlord and tenant, relationship of, 
dcterniiyintion of — Decree, whether rent-decree. 

The fact that at the time a suit for rent is brought, 
the clefeudanta have ceased to be tenants of the 
plaintiff does not make the decree obtained in the 
suit any the less a decree for rent, although it can- 
not bo executed as a rent-decree, [p. ^23, col. 2.3 
A person who has ceased to be the landlord at 
the time ho sues for rent cannot enforce the decree 
obtained by him as a rent-deoreo in accordance 
with the provisions of section 65 of the Bengal 
Tenancy Act; but his decree may bo a decree for 
rent for other purposes, [p. 924, col. l.j 

Forbes v. Muharaj Bahadur Singh, 23 Ind- Cas. 632; 
41 C. 926i 25 C. L. J. 434; J8 C. W. N. 747; 27 M. L. 
J. 4; (1914) M. W. N. 897; 15 M. L. T. J 80; 1 L. \V, 
1069; 12 A. L. J. 653; 41 I. A. 91 (P. 0.) explained 
and relied upon. 

Appeal against the decree of the Subordi- 
nate Judge, 3rd Court, Mymensingh, dated 
the 30th April 1917. 


Babus Jogesh Ohunder Bcyt Bepin Behdri 
Oko$ie,ud Kali Kinkar Ohuckerhutty, for the 
Appellant. 

Babus Sarat Ohandra Boy Okowdhury and 
Krishna Kamal MoitiOt for the Respondents. 

JUDGMENT. — This is an appeal by the 
plaintiff against a decision of the Subordinate 
Judge of thelSrd Court of Mymensingh, dated 
the ^Oth April 1917, The plaintiff’s suit 
was for rent of a certain tenure formerly held 
by the defendants but which was sold for 
arrears of rent on the 8tfa Ealgoon 1320, as 
appears from the judgment. The lower 
Court gave the plaintiff a decree for a sum 
of Rs. 2,191-12-6 and for cesses at the 
rate of Rs. 286*11-2 per year, or in all 
for a total sum of Rs. 5,900-14-3. 

The plaintiff appeals on two grounds. 
Pirst of all he says that the Subordinate 
Judge should not have confined the decree, 
as he has done, to the security referred to 
in the plaint, but that be should ibave 
passed a personal decree against the defend- 
ants; and secondly, it is said that the Sub- 
ordinate Judge erred in disallowing the plaint- 
iff’s claim for the Ashar Kist of 1318 as being 
barred by limitation. 

The necessary facts for the purpose of 
deciding this appeal are shortly as follows:— 
The father of one Annada Mohan Roy on 
the 12th April 1892 by a doonment of 
that date demised the tenure to the defend- 
ants at a rental of Rs. 2,192. Annada Mohan, 
on some date which is not material, commenced 
a suit for rent against the defendants, 
and on the 23rd February 1909 - the 
suit was compromised on appeal, and 
it is upon one of the terms of the com- 
promise that me of the questions that arise on 
this appeal turns. Clause (&) of that com- 
promise decree, which was effected in Appeal 
No, 516 of 1907, provides that the terms of 
the Mirash Ijara Pattab. dated the let Bysakh 
1 2v9, in reepeot of the properties mentioned 
in Schedule A were to be modified in the 
following manner, but that save and except 
such modification all other terms of the 
Pattab were to remain intact; and sub clause 
( 1 ) of clause (6 1 , which is the material clause, 
provides that Annada Mohan or bis heirs 
should have the option of realising the 
amount of any decree which be might in 
future obtain for the rent of the Mirash 
Ijara either by attachment and sale 
of the Mirash Ijara or by attachment ftud 
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Bale of the right, title and interest of the 
defendants Kos. 1 to 3 or their heirs, 
representativeB or assignees in the property 
dessribed in Sobednle B; bat that Anuada 
Mohan Uoy and bis heirs, representatives 
or assignees shoald have no right to levy 
prooesB of ezeontion against the persons 
of the defendants Nos. 1, 2 and 3 or their 
heirs, representatives or assignees, or against 
any other property belongiog to them save 
and ezoept either of the properties desoribed 
in the Sohedule A or B in eieoation of any 
deoree for rent in respeot of the Mirash Ijara 
wbioh Annada Mohan or his heirs, represon- 
tatives or assignees might in future obtain 
against the defendants Nos. 1 to 3 or their 
heirs, representatives or assignees. On the 7th 
February 1910, the plaintiff in the present 
snit purchased Annada Mohan’s interest in 
the Zemindari, and on the 28th July 1911 
he sued for rent in respeot of the tenure 
from the month of Chaitra 1316 to the month 
of Ashar 1318. On the 23rd July 1912, 
he obtained a deoree and the sale of the 
tenure or security was directed. On the 
12th Maroh 1913, an appeal was presented 
by the defendants against the decree. The 
judgment was affirmed with this modihoation, 
that it was held that the Ashar Kist of 
1318 should not have been allowed inas- 
mnoh as the suit was premature in respeot 
of that Kist. On the 18th March 1915, 
the plaintiff appealed to the High Court 
but he withdrew his appeal. On the 29fch 
November 1912, the plaintiff sued for the 
rent from Kartik to Chaitra 1318. He 
obtained a deoree, and on the 2 1st hehruary 
1913, so we are told, the plaintiff purchased 
the tenure in execution of the deoree, and 
on the 7tb April 1916, the present suit was 
commenced by the plaiutiff in respect of 
the rent which I have already stated, in- 
cluding the Ashar iCiMt ol 1313 v-hioh had 
been disallowed in cue of tlio previous tuits. 
The Subordinate has held that the 

Ashar Kist was timo barii^L!, bat he^ has 
granted a deoree for uinoant wbioh I 

have already stated, but iie bus limited the 
execution of the dy;it'e to the ucourities 
referred to in ths oomprouiiss in Appeal 

No. 516 of 1907. 

1 will deal w it'S I bo second point first, 
namely, with to tho A.^har Kist of 

1318. This ih o!ea*’ly barred by limitation, 
unless the plaintiff is entitled to rely upon the 


provisions of section 1-4 of the liimitation Aot. 
Wo do not think that he is entitled to rely 
upon this section, because we do not think 
that he was in the former suit prosecuting 
his case in a Court which for defect of 
jurisdiction or other causes of like nature 
was unable to entertain it. The reason 
for the Court refusing to entertain the 
claim for the Ashar Kist was, not that it had 
not jurisdiction in respect of it, but because 
the claim was, premature as the plaintiff’s 
claim for this Kist had not matured at 
the date of that suit. Therefore, we think 
that the present plaintiff cannot call in 
aid those former proceedings and say that 
time did not run against him while these 
proceedings were beiug prosecuted. This 
being so, it is admitted that the decision 
of the Subordinate Judge was correct upon 
this point and that the Ashar Kist is barred 
by limitation. 

I now come to the other point. It is said 
that as the position of landlord and tenant 
had ceased to exist at the time the suit 
was instituted and at the time the deoree 
was passed, the decree was not a deoree 
for rent which could be executed as such 
bub was in the nature of a mouey-deoree 
and that this being so, the clause in the 
Solenama to which I have already referred 
was no bar to the present plaintiff obtaining 
a personal deoree against the defendants in 
respect of the decretal amount. 1 confess 
myself that if the matter had been re# integta 
I should, as at present advised, have been 
inclined to hold that the clause in tha 
Solenama was a bar to obtaining a personal 
deoree against the defendants in the present 
suit, and that the fact that they bad ceased 
to be tenants did not make the deoree any 
less a decree for rent, although it could 
not be executed as a rent deoree. But the 
question of the oonstruotion of the Solenama 
came up for deoision under oiroumstanoes 
which appear to me to be identical mutatia 
mutandis with the oiroumstanoea of the present 
case in H, xV. No. 531: of 1913, ia respeot 
of which the decree of this Court was 
passed on the ItIii tioly 1116. In that 
suit the piai'itifi was Annada Mohan Hoy 
and il'-e wore AtuI Chandra 

Chakrav:iHy Llnjuidra Nath 


a' rr. 
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wvU-n!'’ and lIa»*oudia Narain 
‘ ; ih'j:-’! the present 

r. V def«3iidant ju the suit, 
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It wae there Gontended on behalf of the 
respondents to that appeal that by virtne of 
the Solenama Aonada Mohan Roy ooald 
not obtain a personal deoree against the 
oonteeting defendants. Bat it was held that in- 
asmnoh as by virtue of the decision in Forhes 
V. Maharaj Bahadur S%r>Qh (l), the deoree oonld 
not be exeouted as a rent-deoree as Annada 
Mohan was no longer the Zsmindar, 
ooDseqQently the decree mast be treated as 
a money deoree wbioh did not fall within 
the provisions of the Solenama. With all 
respect to that decision I do not think that 
the decision in Forhes v. Maharaj Bahadur 
Singh (1), to which I have referred, decided 
any more than that by virtue of the 
provisions of section 65 of the Bengal 
Tenancy Act a person who bad ceased to be 
the Zemindar at the time he sued for rent 
could not enforce bis deoree as a rent-deoree 
in accordance with the provisions of section 
15 of the Bengal Tenancy Act. I do not 
myself read it as deciding that the decree 
was not a deoree for rent for other purposes. 
I should have thought myself that the 
present deoree would have fallen within 
the terms of the provisions of the Solenama. 
But it seems to me that the decision of 
the 18tb July 1916 applies to the oiroum- 
stances of this case. If a deoree obtained by 
a landlord who bad oeated to be the landlord 
against bis tenants is not a deoree 
for rent within the meaning of the 
Solenama, then it seems to me that it must 
follow from that decision that a deoree 
obtained by a landlord against the tenants 
who bad ceased to be tenants cannot be 
called a deoree for rent within the meaning 
of tbe Solenama. That being so, I think that 
we are bound sitting here by tbe decision 
of the 18tb July 1916 upon tbe construction 
of the Solenama itself. 

It is urged on behalf of the respondents 
that that was a decieion between different 
persons to this appeal and that it is, therefore, 
not binding upon ue. It seems to me, 
however, that it was a decision on a question 
of law (for a question of tbe construction of 
tbe Solenama must be of tbe legal effect of 
the terms and provisions of tbe Solenama) 
and that being so, it seems to me that this 

(1 ) 23 Ind. Cas. 63?j 41 C. 926} 25 C. L J. 434; 18 
0. W. N. 27 M. L. J. 4; M. W. N. SQ?. 15 

M. L T, 3fcO; 1 L. VV. :or){). 12 A. J. 053; 41 I. A. 91 

U’.c. , 


part of the appeal is oonolnded by the 
decision of the 18th July 1916. 

One further question was urged before ns 
on behalf of the respondents. It was said 
that by virtne of tbe decision, which is 
printed at page 5 of the respondents* portion 
of the paper- book, the question is res judicata, 
I do not think that in any sense it can be 
said that this is so, for at the time that 
that decision was given tbe position of 
landlord and tenant still existed, whereas, 
as already said, at the present time tbe 
tenants have ceased to be in possession 
of tbe land. 

Eor these reasons we think that the 
appeal must succeed to this extent, that 
the appellant is entitled to a personal deoree 
against tbe defendants. We, therefore, modify 
the order of tbe Subordinate Judge to this 
extert that the deoree will be realized 6rst 
of all by the sale of tbe security mentioned 
in the plaint and in default of ther realization 
of the decretal amount or any part thereof 
from that security, tbe plaintiff will 
be at liberty to enforce bis deoree as a 
personal decree against the defendants, and 
if, «»B is suggested here, tbe security bss 
already been realized, then the plaintiff will 
be entitled to at once enforce his deoree as 
a personal decree. 

Tbe plaintiff is entitled (o his costs of the 
hearing in this Court. We assess tbe hearing 
fee at lOOrnpees. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 358 of 1917, 

January 27, 1919. 

Present: — Mr, Justice, Shah on difference 
in opinion between Mr. Justice 
Heaton and Mr. Justice Pratt. 
VASUDEV VISHNU HASABNIS 
— Defendant — Appellant 

tj(T8t4S 

COPAL PARASHRAM KULICARNI 

“-Plaintiff — Rbspondent. 

Limiialion Act (IK of msj, Sch, I, Arts, 181, 189 
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matter, there was not a pendinfir suit. No 
donbt the suit might in a sense be regard 


•^Mortgage — Bedemption^ suit for — Decree for redemp- 
tion— Application for extension of time for payment 

of money^IAmitations , . .a. ^ • j 

On the 17th January 1907 the plaintiff obtainod 

a decree in a redemption suit directing him to 
pay a certain sura of money within six months anU 
tecover possession of the property. The 
also provided that in the event of the plaintiff 
making default, the defendant No. 1 could apply 
for relief under section 16B of the Dekkhan Agri- 
culturists* Relief Act. Neither party took steps to 
execute the decree, and in 1«15 the rights under 
the decree were assigned to the present respond- 
ent who, as representing the plaintiff, made an 
application on the 5J7th September 1916 requesting 
the Court to allow him to pay the money which 
the plaintiff was required to pay and to ^t posses- 
sion of the property under the decree. The appl^' 
cation was allowed by the Courts below, and the 
defendant appealed to the High Conrt: 

fleW. ( 1 ) that treating the application as one to 

extend time for the payment of 

it was barred under Article 181 of Schedule I to 

the Limitation Act; [p. 927, col. l.J 

(2) that the right to apply for such extension did 
not accrue from day to day, and although a Court 

had power to enlarge the time fixed *'2® 

decree, it had no power to enlarge the time hxed 

bv the Limitation Act; [p. 927, col. 2.j 

(3) that if the application bo treated as one for 
the recovery of possession of the property, it was 
an application for the execution of decree, and 
as such it was time barred under Article 182 of 
Schedule I to the Limitation Act. [p- 928, col. l.J 

Appeal -from the deoieion of the Distriot 
Judge, Satara, in Miscellaneoue Appeal 
No. 7 of 1916, confirming the order passed 
by the Subordinate Judge at Islampur, 
in Misaellaneoue Application No. 33 of 1915. 

This seoond appeal oame on for hearing 
before Heaton and Pratt, JJ., on the 17th 

December 1913, who delivered the following 

JUDGMENT. 

Hkaton, J.— The application with which 
we are here oonoerned comes within the 
words of A’-tiolelSl of the Schedule to the 
Limitation Act. The right to apply to pay 
the mortgage money accrued at the latest on 

the last day for payment 

decree, and this was 17th July 1907. The 

present application was presented in 1915, 
much more than three years later, and so is 
time-barred. That is how the matter appears 

to me. 

It is suggested that this application was 
made during the pendency of a suit and 
being appropriate to what was in progress 
or pending is not affected by any bar of 
limitation. The right to apply was in fact 
ft recurring right. As I understand the 


ed as pending so long as only a prelimi- 
nary decree had been passed and a final 
decree was still possible. But even before 
the end of 1910, three years after the date 
fixed for payment, a final decree had become 
impossible, an application for a final decree 
having become time-barred to both parties. 
Therefore, as it seems to me, there was 
not a pending suit and the application we 
have here to deal with was time-barred. 

My learned brother is not of this opinion. 

I oonour with him that we may fairly treat 
the application as one for extension of time 
and that if it is not time- barred, the order 
should be as he suggests. 

We both agree that if the application is 
time-barred, the mat'er should be remanded 
so that the Court below may consider 
whether the application should be treated 
as a suit under section 4i , clause (2), of the 
Civil Procedure Code. 

The point of law we refer to a third 
Judge (section 98) is this: 

Is the application or is it not time- barred 
under Article ISl of the Schedule to the 
Limitation Act, the applicalion being regard- 
ed as one to extend time for the payment 
of the mortgage-debtP 

Pratt, J. — The plaintiff in this snit was 
the mortgagor and obtained a redemption 
decree against the defendant, his mortgagee, 
under section 15B of the Dekkhan Agricul- 
turists* Relief Act on the 17th Jaunary 
1907. He failed to pay within the time 
limited by the decree but as the mortgagee 
made no application for sale of the mort- 
gaged property, the equity of redemption 
remained with the plaintiff. In 1915 be 
assigned that equity to the present respond- 
ent, who paid the decretal sum into Court 
aud applied for possession. 

The Subordinate Judge awarded posses- 
sion but gave no reasons for bis order. 
In first appeal the Distriot Judge confirmed 
the order mainly on the ground that it 
had been decided in the case of Balaii v. 
Vatto (1) that the Court had power under 
section 15B to allow payment of instal- 
ments at any time irrespective of limitation 
and that, therefore, it was competent to the 

(1) 9 Bora. L. U. 1026. 
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Court to allow payment at any time in one 
lamp 8am» 

The reasoning of the Dietriot Jadge is, 
of course, unsound for the dictum of 
Ohandavarkar, J., in Balaji v. Datto (1) 
assumed that there was an execution proceed- 
ing pending. 

Tn my opinion, the application should 
have been treated as one made for enlarge- 
ment of time to be followed by an order 
for execution of the decree, as was done 
in the case of Ishwar Lingo v. Gopal Jioaji 

( 2 ). 

Mr. Coyaji contends that the application 
for enlargement of time is itself an appli- 
cation for execution and is, therefore, barred 
by Article 182, and refers to the case of 
Amolak Gkand Farak v. Sharat Chandra 
Mukkerjee (3). In that case it was held 
that an application for an order absolute 
under section 89 of the Transfer of Pro- 
perty Act was an application to enforce the 
decree made under section 88 and, therefore, 
fell within the scope of Article 183. But 
the learned Chief Justice wae careful to 
point out that under the present Civil Pro- 
cedure Code, applications for a decree absolute 
though applications under the Civil Pro- 
cedure Code, are not applioationa for execu- 
tion but are governed by Article 181. Of 
course it may be contended that applica- 
tions for an order absolute under section 
laB are applications for execution as the 
decree under section 15B of the Dekkhan 
Agriculturists’ Relief Act is a dnal decree. 
In my opinion, the question turns upon the 
form of the decree. The final order for 
realization may be embodied in the pre- 
liminary order for payment under section 
15B (3) or substituted for it under section 
15B (A) and then the decree is final. If 
Dot the decree is preliminary. Section 

15B is sapplemental to the 

the order for sale m section 15B should 

now, 1 think, be construed as equivalent 

to a decree for sale. 

Bat, however that may be, it seems to 
me quite clear that applications to enlarge 
the time limited in the decree are not 
applications for eaecution, for their purpose 
is not to enforce the decree but to modify 
it Nor do I think such an application is 
governed by Article 181 or is subject to 


i9\ T{ 102* 6 Bonii L# 

la) UUd m 38 0.913, 16 C.W.N. 49. 


the law of limitation. The right to apply 
for enlargement of time accrues from dAy 
to day so long as the equity of redemption 
remains with the applicant: Nandram v, 
Babajt (4). 

The lower Court was, therefore, competent 
to make the order appealed against but 
as it has not considered whether the time 
for payment should be enlarged, this should 
now be done. 

The lower Appellate Court should con- 
sider, after taking or directing to be taken by 
the Subordinate Judge snob evideuoe as the 
parties may adduce, whether there is good 
cause shown for enlarging the time fixed 
by the decree ; and if eo, whether the 
appellant ehonld be put to terms— and if 
so, whether the application may under 
section 47 (2), Civil Procedure Code, be 
treated as a suit. 

I would reverse the decree of the lower 
Appellate Court and remand the application 
for disposal in accordance with this judg- 
ment. 


In consequence of the difference of opinion 
between the learned Judges, the case came 
on for hearing before Shah, J. 

Mr. Ooyajee (with him Mr. S- Y. Abhyan^ 
kar)^ for the Appellant. 

Mr. K. H. Kelkar^ for the Respondent. 
JUDGMENT. — In this appeal in conee- 
qnenoe of the difference of opinion between 
the learned Judges who heard the appeal, 
the following question has been referred to 
me under section 98 of the Code of Civil 
Procedure : — 

Is the application or is it not time- 
barred under Article 181 of the Schedule to 
the Limitation Act, the application being 
regarded as one to extend time for the 
payment of the mortgage-debt P’* 

The few facts connected with this question 
are these : On the 17tb of January 1907 
the plaintiff obtained a decree in a redemption 
suit in these terms: — *'Tbe plaintiff do 
within six months from this day pay a sum 
of Rs. 391-13 0 and the defendant No. I’s 
costs of the suit to the defendant No. I 
and recover possession of the property in 
suit. In the event of the plaintiff failing 
to pay the mooeye as stated above, the 
defendant No. 1 may. apply for obtaining 


(4) 22 B. 771{ 11 Ind. Doo. (n. s.) 1098. 
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relief under section 15B of the Dekkhan 
Afin^ioaltnrista’ Relief Act... .The defendant 
No. 1 do take in lien of interest the income of 
the said land until the mortgaged property 
in suit is redeemed.” Neither party took 
any steps to exeonte this decree, which was 
passed under section 15B of the Dekkhan 
Agriculturists’ Relief Act. In 1915 the 
rights under the decree were assigned to 
the present respondent, who as representing 
the plaintiff made an application on the 27th 
of September 1915 requesting the Court to 
allow him to pay the money which the 
plaintiff was required to pay and to get 
possession of the property under the decree. 
The trial Court allowed this application. 
The lower Appellate Court confirmed that 
order, and in the appeal here in oonsequenoe 
of the difference of opinion, to which I 
have adverted, the question stated above 

has been referred to me. 

On a consideration of the arguments urged 
on either side and the reasons set forth 
in favour of either view in the differing 
judgments, I am of opinion that treating 
the application as one to extend time for 
the payment of mortgage-debt, it is barred 
under Article 181 of the Limitation Act. 

In 1907 when this decree was passed 
under the Dekkhan Agriculturists’ Relief 
Act, it was a decree capable of execution. 
It is not necessary for the purposes of 
this reference to express any opinion as 
to whether it was a decree which required to 
be made absolute by any further application 
either under the provisions of the Transfer 
of Properly Act then in force, or after 
the Civil Prooednre Code of 1908 came 
into force under the corresponding provisions 

of the Code. 

Whether it was a decree nisi which 
required to be made absolute or not, it was 
a decree capable of execution: and any 
application to exeonte it would be governed 
by Article 182. If the application of the 
27th September 1916 be treated as an 
application not merely for the extension 
of time for the payment of the mortgage- 
debt but for the recovery of possession of 
the property, us in terms it purports to 
be, it is an application for the execution of 
the decree and as pueh it is time-barred under 
Article 182. Lut tr-jating it as an application 
for the enlargciment of time only, as stated 
jn the quasi io .2 formulated for decision, 1 


kolkabnis. 

do not see how it can be held that there is n*^ 
period of limitation applicable to it. Article 
181 refers to applications for which no 
period of limitation is provided elsewhere 
in the First Schedule of the Limitation Act 
or by section 4t8 of the Code of Civil 
Procadure. An application for the extension 
of time for the payment of the mortgage- 
debt under a redemption decree, if not 
treated as an application for the execution 
of the decree, would clearly fall under Article 
181. It is an application for the exercise of 
powers referred to in the Code, and there 
is DO other period of limitation prescribed 
for such an application on the assumption 
that it is not an application for the execution 
of the decree. The application would be 
time-barred, if it were not made within three . 
years from the date on which the right to apply 
accrued. In the present case the right to apply 
for the extension of time accrued on the date 
of the decree or at the latest on the 
expiry of the period of six months fixed for the 
payment of tbe debt under the decree. It is 
urged that tbe right to apply for the extension 
of time accrues from day to day so long as the 
right to redeem subsists, and that in effect 
there is no period of limitation applicable to 
an application for the extension of time. 
It is further urged that such an applioation 
is really an applioation for a modification 
and not for tbe execution of the decree. 
These oontentions have been accepted by my 
brother Pratt. With great deference, I am 
unable to accept them. 

As regards the first contention I do not 
think that the right to apply can be 
treated as a right accruing from day to 
day. The Court has tbe power to enlarge 
tbe time 6xed under the decree for the 
payment of tbe mortgage-debt ; but it has 
no power to enlarge tbe time presoribed 
by tbe Limitation Act. By treating tbe 
right to apply for tbe extension of time 
as a right accruing from day to day, the 
Court would in effect be allowing the 
plaintiff to do that indirectly which he 
could not do directly. That is though 
his applio ttiou /or execution is time- barred, 
he could get over it by applying merely 
for extension of time long after the 
execution is time-barrod. In effect tbe 
argumop^ involvos tho result that there its 
praoti':''i.iIy n.' ponod of iiiintatiou gov'.-t liuig 
tho .>ii of an exeeatable dsoree, sg 
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long as the right to redeem is not eztingaish- 
ed. I am of opinion that an argument 
involving snob a resuU ought to be negatived. 

As to the Eeoond oontention, that the 
applioation is not to execute but to modify 
the decree, £ doubt whether it has any 
practical importance in this case, as the 
question for decision apparently proceeds on 
the assumption that it is not au application 
for execution of the decree. If it were an 
application for execution, it would be olearly 
barred under Article 1 b2. But apart from 
tbis consideration, it seems to me to be in 
Bubstanoe a part of tbe execution proceedings. 
The plaintiff cannot recover possession under 
the decree without paying the amount within 
the time 6xed by the decree or within such 
further time as the Court may allow under 
the provisions of the Code; and an application 
to extend the time is really an application 
to take a necessary preliminary step by 
way of execution when the payment is not 
made within the time fixed by the decree. 
For the purposes of limitation it may not 
be governed by Article 182 ; that quest-'on 
does not directly arise in this case. But it 
would be and ought to be governed by 
Article 181. It seems to me that the 
provisions of tbe Limitation Act as well 
as tbe provisions of the Code relating to 
mortgage decrees can be given due effect 
without leading to any anomalous result by 
holding that an application to extend time 
is governed by Article 181. 

It will appear from the observations in 
Amolak Ohand Parak v.^ Sharat Ohandra 
Mukherjee (3) and the decision in Datto Atma* 
7 am V, Shankar Oattatraya (5 J that an ap- 
plication for a a decree absolute under Order 
XXXIV is governed by Article 181. The 
contention that there is no period of limita 
tion for an application by tbe mortgagor to 
extend time for the payment of the mort- 
gage'debt does not appear to me to be re- 
ooncilable with the view taken in the said 

oases. 

It is needless to refer to other oases cited 
at the Bar. I may mention that there is no- 
thing, in my opinion, in Nandram v, Babaji 
(4) and Jekwar Lingo v. Qopal Jtvaji (2) 
which can be construed as being in conflict 
with my oonolueion- The point, that I have 
to decide, did not arise in these cases. I, 

(6) 21 Ind. Cas. 318; 38 B. 32; 15 Bom. L. B. 841. 


therefore, agree with my brother Heaton 
that the application is time-barred. 

As to the final order to be made, it appears 
that both the learned Judges agree, as stated 
in tbe judgment of Heaton, J., that if the 
application is time barred, the matter should 
be remanded so that tbe Court below may 
consider whether tbe application shouli be 
treated as a suit under section 47, clause (2), 
of the Civil Prooedure Code. The parties 
have raised no objection to the proposed 
order; and there has been no argument be- 
fore me on the point. Under tbe circum- 
stances that must ha the final order. ( ex- 
press no opibton as to tbe propriety of such 
an order. I desire to make it clear that I 
express no opiuion as to whether under the 
oiroumstanoes a second suit for redemption 
can lie. 

Tbe result is that the orders of the lower 
Courts are set aside and the matter is remand- 
ed 80 that the Court below may consider 
whether the application should be treated as 
a suit under section 47, clause (2), of tbe 
Civil Procedure Code. 

Tbe plaintiff should pay the costa through- 
out up to date. 

Case remanded* 


CALCUTTA HIGH COURT, 

Appeal from Appellate Deobee No. 1306 

OF 1916. 

January 17, 1919. 

Presenii^ilr, Justice Teunon and 
Mr. Justice Greaves. 

NIBARAN CHANDRA MIRDHA— 
Plubtiff — Appellant 
versus 

RAM CGAR4N MANDOL ANDOTaiBS — 

Defendants — Respondents. 

Bengal Tenancy Act (VIII B. 0. of 18S5^, «. 85 (2) 
— Under-Tniynti lease for more than nine years, whether 
admissible in evidence -Tenancy, proof of—Possession 
and payment of rent. 

Altliough an under-raiyaft lease for more than 
nine years cannot be adduced in evidence, the under- 
raiijat can prove his tenancy alinnde, such as by 
posaesbiou and payment of rent. [p. 029, cola, 1 & 2.] 
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Appeal against the deoree of the Addt* 
tional Distriot Jadge, Jessora, dated the 
16th March 1916, reverstog that of the 
Mnnsif, Ist Court, Narail, dated the 15th 
September 1914. 

Babu Sarat Ghand^a Shan (for Baba 
Sxrendra I^ath Oanguly), for the Appellant. 

Babu ilohini M.ohan ChuckerbuUy, for the 
Respondents. 

JUDGMENT. — This is an appeal by the 
plaintiff against the deoision of the Addi< 
tional District Judge of Jessore decreeing the 
appeal of the defendants. 

The plaintiff’s suit was to recover posses* 
eion of certain jamas. The facts are briefly 
these: — The jamas in question originally 
belonged to seven co sharers. Upon parti- 
tion they were allotted to Sbama Gharan, 
and his widow Ambika Bewa leased them 
to the plaintiff in 1309. He held them 
until 1317 when be was dispossessed by 
defendants Nos. 1, 2 and 3, who are tenants 
of defendant No. 5, who is a oo>sharer of 
defendant No. 7. Both the Courts have 
found that tbe co sharers under whom the 
plaintiff claims are raiyats and that, there- 
fore, tbe lease which the plaintiff pot for- 
ward which was for a period of more 
than 9 years cannot be adduced in evidence. 
The learned Additional Distriot Judge has 
held that this disposes of tbe suit, as ha 
says that tbe plaintiff cannot succeed ex- 
cept by proof of title and that as be is 
not entitled to give this lease in evidence, 
be has failed to establish bis title. 

Now there is no doubt that upon the 
evidence and upon the dndings of both 
Courts the plaintiff was in poisessioo under 
Ambika Bewa anl that be paid rent to 
her until be was dispossessed, and it seems 
to us that although tbe lease may not be 
given in evidence, there is no reason why 
tbe tenancy cannot ba proved aliunde^ as 
we think it has baen, by possession and 
payment of rent to Ambika Bawa. We 
were referred to a decision in Jarip Khin 
V. Durfu Bewa. (1) as an authority that if 
a lease cannot ba given in evidence, no oral 
evidence of tbe tenancy is admissible. Bat it 
has been held in Qonesh Mondol v. Thanda 
Namasundrani (2) that where a lease cannot 
ba given in evilenis in the oircam stances 

(1) 15 Ind. Civ3. 47*i; 16C. L. J. Ul; 17 C. W. N- 
59. 

(2) 33 lud. Caj. 130; 21 C. L. J, 539. 

59 


already referred to, the 'tenancy can be 
proved aliunde. It appears, therefore, to us 
tb^t the decision of the Additional District 
Judge was wrong and that tbe plaintiff 
having established hie tenancy by posses* 
eion and payment of rent to Ambika Bewa, 
the learned Judge ought to have held that 
be was entitled to possession of tbe jamas 
for which be had sued. 

Accordingly the appeal succeeds and the 
deoree of the Mnnsif will be restored with 
costs in all Oonrts. 


Appeal allowed. 


BOMBAY HIGH COURT. 

Fikst Oiv.L Appeal No. 194 or 1917. 

January 29, 1919. 

Pr<?5enf:— Mr. Justice Sbab, on difference 
in opinion between Mr. Jnstioe Heaton 
and Mr. Justice Pratt. 
AMBALAL BAPUBHAI GUJARATI— 

Plaistipp — Appellant 
versus 


NARAYAN TATYABA BH03ALB — 
Depend «NT — Respondent. 

Ctt ji Procedure Code (Act V of 1908), 0. XXXIV, 
*'♦ ’Decree for money ‘—Chanjc on immoveahle 
property— Execution of decree— Properttj chanied, 
whether can be sold. 

A decree waa made by consent on the Original 
Side of tho Higli Court in an account suit. Tbe” tirst 
part of the decree directed payinont by tho defend, 
unt to the pluintiS of u ccrluiu sum of Jiion<*y, 
and the second part of tl»e decree was us follows: 

“The Court with the Uke consent doth declare 
that the plaintiffs have a first charge and a lien 
ou the land, liorodilaincnis and premises, situated 
at, etc.” . 

The Court to which the decree was transfcrretl 
for execution heM tlcit tho prijperty could not 
be sold in execution in tho absence of a dirootion 
in the decree as to the eufor;c**metit of Llie chan-'e. 
Tho plaintiff a|)])ea!eii to the High Court contestiTe^ 
this view: ° 

Held, that tlcj <h‘c«ve-holder had t!ie right to 
bring tho pr..f>*rfy elerrged to hale iu excKJUCioii 
proceedings, v:i'‘ lli iv Hie •.leclar i teoji in the .lecroo 
as t«> tlio clri;L‘).m -lie propertv in I'nconr of the 
deeree-hr'! t.-i- 111 ofdci* to s-eure ro-pivinont of tic. 
umouni •>:' rl. s d.-crec li nl tim cfied/ prMie..Liii.T- 
lumagni:.-. ;uiv uan.-f. r of the pro|>ori y b/ the 
judgment.. : au l not of reducing or modifyiu.- 
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tlicrisUt wliichtlie plaintiff had got in virtue of' 
the direction that the defendant Ishould pay the 

auioiint. fp- 931, col.l2.3 

First appeal from tbe decision of the First 
Class Subordinate Judge. Poona, in Darkhast 

No. 494, of 1916. , ; . vr 

The appeal came on for hearing before 

Heaton and Pratt, JJ., who delivered the 

following „ 

[ JUDGMENT. 

Heaton. J.— My learned brother and I are 
agreed that if under tbe decree the security 
property” (as it may be called) can be sold 
in execution, then the appeal mast auooeed 
and sale in execution should be allowed. If 
it cannot he sold ■ in execution under this 
decree, then the order of the lower Court la 
correct and the appeal must be dismissed. 

My opinion is that sale of the security 
property” can lawfully take place in exeou- 
tion proceedings under this decree and that 
no further suit is necessary. The case to 
my mind presents itself in this way: we have 
first to determine the intention of the parties 
to this consent decree. The intention to my 
mind is plain, to this extent that on failure of 

the debtor to pay tbe debt the security is to 

be sold Is it to be sold in the execution pro- 
ceedings or only after a further suit? On this 
particular point the decree is silent. How- 
ever, here also I do not myself feel doubt as 

to the intention of the parties: I believe 
they contemplated the simple, cheap and 
speedy device of a sale in execution and not 
the complicated, expensive and dilatory pro- 
cedure of a second suit to be followed later 
by execution proceedings. The decree is a 
consent decree, not a decree drawn up by or 
under the superintendence ol the Court, and 
BO I should take tbe word decree to have 
its ordinary meaning and implication rather 
than the technical meaning which in certain 
oases the law has impressed on the word. 
To a non-legal mind the word declare in 
this decree makes it clear that the property 
is security for the debt and can be sold for 
the debt; it does not, to the non-legal mind, 
import anything as to the processes by whmh 
the sale is to be made, except possibly that 
they would be the ordinary legal prooes- 

ses. 


I oannot myself aee that it is necessary to 

give to the word "deeUre” m this ease the 
very teehnioal import which it mnet have if 
we are to refuse to sell the security pro- 


^4 

perty” antil a further suit has beenlirooghli. 

The decree which was made in a Bombay 
High Court suit is, as I read it, analogous 
to a mortgage with a power of sale, 

which allows of a sale without any suit. 

That I believe to be the idea underlying 
this decree, a very familiar idea in Bom- 

we differ on the matter, we state the 

poibt of law to he submitted to a third 
Judge under section 98, Civil Procedure 
Code, as follows: What is the correct con- 
struction of the decree? Does it give the 
decree-holder the right to bring the pro- 
perty charged to sale in execution proceea- 

inge? , ,. 

Pratt, J.— The aprellants seek 
of a decree of this Court of the 27th 
January 1914. The decree was made in an 
account suit and the Orst part directs pay- 
ment by the defendant respondent to the 
plaintiffs of a certain sum of money. The 
second part of the decree is as 
”The Court with the like consent doth 
declare that the plaintiffs have a first charge 
and a lien on the land, hereditaments and 

premises situate at, etc.” 

The appellants prayed for execution by 
sale of tbe property charged in the decree. 

The lower Court rightly held that the 
second part of the decree was declaratory 
merely. There can be no doubt that this 
is so. The decree as to the charge is ex- 
pressed to be declaratory and there is no 
order directing the sale of tbe property 
charged. 

Mr. Coyaji contends, however, that plaint- 
iffs have the right to sell the property 
charged in fulfilment of their personal 
remedy under the first part of the decree. 
The lower Courts have denied this, follow- 
ing the oases of Auhhoyeseury Dahee v, Qoun 
Sunkur Panday (1), Matangini Dassee V. 
Ohocneymoney Dassee (2) and Hem Ban v. 
Bihari Qir (3), As to this it is contended 
that these oases were decided under section 
99 of the Transfer of Property Act but 
that Order XXXIV', rule 14. is more 
restrictive. It is true that while section 
99 prevented the mortgagee selling the 
mortgaged property under a judgment un- 
connected with the mortgage-debt. Order 

(1) 22 0. 859; 11 Ind. Dec. (n. s.) 668. • 

(2) 22 C. 903; 11 Ind. Doo. {.s. b.) 698, 
f3l 2S A. 68s A. W. N. (1905) 189} 2 A. L. J. 479* 
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XXXIV, rnle 14, limits tb© restriotion to 
a jadgment for the mortgage debt. Bat 
the ease is withio this limited restriotion. 
The deoree creates the charge as well as 
the debt and the deoree«holder may not, 
therefore, sell, the property charged in 
satisfaction of the debt which is charged 
npon it. T do not think the fact that 
the deoree was in a money snit and not 
tn a mortgage makes any diSerenoe, for the 
original claim is how merged in the 
decree. Irrespective of section 99 of the 
Transfer of Property Act and Order XXXIV, 
rale l4 the sale of a bare eqaity of redemp- 
tion nnder a jndgcnent on the covenant 
was never allowed: Kkatrajmal v. Dairn (4). 

I ehoald, therefore, oonSrm the decree of 
the lower Appellate Coart and dismiss this 
appeal with costs. 


In oonsequenoe of this difference of opinion 
the case was referred to Shah, J. 

Mr. Ooyajee (with him Mr. S. R. Bakhle)^ 
for the Appellant. 

Mr. Patwardk’in (with him Mr. B. K, 
Idehendale)^ for the Respondent. 

JUDGMENT. 

Sbab:, J. — Id conseqaenoe of the difference 
of opinion between the learned Jadgee who 
heard this appeal, the following question 
has. been referred to me under section 93 of 
the Code of Civil Procedure: — 

*'What is the correct oonstructioD of the 
decree ? Does it give the deoree bolder the 
^ight to bring the property charged to sale 
in execution proceedings P*’ 

The deoree in questioo was passed by 
consent on the Original Side of this Court 
in a suit in which the plaintiffs claimed 
to recover a certain sum of money from the 
defendant on an adjustment. The material 
tei^ms of the deoree are these: ~ 

^'This Court by and with such consent 
doth order that the defeodaut do pay to 
the plaintiffs the sum of Rs. 35, 739-6*11 
for debt and interest and the costs of this 
suit when taxed and noted in the margin 
hereof and farther simple interest at the 
rate of % per cent, per annam upon the 
amount of the said jaigment from the date 
hereof until payment, and this Court with 
the like coasent dith deolara that the 


(4) 32 C. 2CJ3. t) O. 

7l{ 7 Bom. L. ti. 1; ‘. V. L, 

62 1. A. 23. 


•N c.); 2 .V. L. J. 

J. Ojti ^ 6'.v. L\ C. J. 731; 


plaintiffs have a first charge and a ..lien 
(on certain immoveable property described) 
to secure re-payment of the amonnt of this 
deoree and interest thereon... Any of the 
parties hereto is at liberty to apply to this 
Court as there may be occasion.’* 

The learned First Class Snbordinate 
Judge of Poona, to whose Oonrt the decree 
was transferred for execution, held that the 
property could not be sold in execution 
in the absence of a direction in the deoree 
as to the enforcement of the charge. This 
view was contested in the appeal by thp 
plaintiffs, and it is on this question thit 
there has been a difference of opinion. On 
a consideration of the terms of the deoree 
I am of opinion that the deoree -holder has 
the right to bring the property charged to 
sale in execution proceedings. 

The deoree contains a distinct direction 
that the defendant should pay the sum to 
the plaintiffs. This gives the plaintiffs (he 
right to attach and sell the property oE^ 
the judgment debtor under the Code of 
Civil Procedure: and in the exercise bn 
this right they can seek to realise the^ 
decretal amount or the balance thereof by 
the sale of the property in question. Thsi 
declaration in the deoree as to the charge 
on the property in favour of the decree- 
holders in order to secure re-payment of 
the amount of the deoree has the effect 
of protecting them against any transfer of 
the property by the judgment-debtor, and 
not of reducing or modifying the right 
which the plaintiffs have got in virtue of 
the direction that the defendant should 
pay the amount. The fact that liberty is 
reserved to the parties to apply as occa- 
sion may arise does not, in my opinion, 
indicate any other meaning. 

It is not anoommon in the Mufassil in 
this Presidency to insert such declarations 
as to charges, particularly in decrees award- 
ing future mainteuauce to Hindu widows, 
and no instance has been oited at the Bar 
in which the person holding a deoree for 


- — — ^ - V W AAni 

been forced tu a separate suit in order t< 
secure the sale of the property oliargec 
for the reai.Mutiun o£ the deoretal anioiiut 
I see lie if-j. jo to iuiiik that its a decree 
passed on ■.!. * O.-igioal Side or tbi«i O'.i-.i- 
the i c: uuoh a doolaratiuji »vouI 

bu nr ought to bavo the effect c 
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foroing the plaintiffs to a separate suit or 
of ourtailing their right to bring the pro- 
perty to sale in virtue of the direetion to 
the defendant to pay the amount. It may 
bo that in the present ease, if neaassary, 
under tho olauae reserving liberty to_ the 
parties to apply, an express provision 
directing the sale of the property oharged 
may be added to the decree by an appli' 
cation to the Court which passed the decree. 
On a construction of the decree, however, 

I do not think that any such provision is 

necessary. , , j ^ 

'It is urgei on bahaU oE the defeodant 

that under rules 14 and 15 of Order XXXIV 
a separate suit for the sale of the property, 
as in the case of a mortgage, under section 
t>7 of the Transfer of Property Act is 
necessary. Under rule 15 the provisions 
contained in Order XXXtV as to sale of 
mortgaged property would apply to property 
Bubieot to a charge within the meaning of 
section 100 of the Transfer ^ of Property 
Act, 60 far as may be. Treating the charge 
under tho decree as equivalent to a mort- 
gage for the purpose of this argument the 
duestioD is, whether rule 14 would apply 
to the present case. The rule provides 
that "where a mortgagee has obtained a 
dewftft for tba payment of money in satis- 
faction of a claim arising under the mort- 
gage, he shall not be entitled to bring the 
mortgaged property to sale otherwise than 
by instituting a suit for sale in enforce- 
ment of the mortgage, and he may insti- 
tute such suit notwithstanding anything 
ooDtained in Order II. rule 2.» The words 
“where a mortgagee has obtained a decree 
for the payment of money in satisfaction 
of a claim arising under the mortgage 
mean that the decree should relate to the 
payment of money in satisfaction of a claim 
arising under the mortgage, t. e.-, a mort- 
uage independent of the decree. It can 
have no application where the charge or 
the mortgage is created by the decree and 
where the direction as to payment of money 
is in no sense in respect of a claim aris- 
ing under the charge or the mortgage. 
In the present case there was no «5arge 
or mortgage prior to the decree, and the 
claim in the suit did not arise under any 
charge but was an ordinary money ojaim. 
The payment of money in respect of the 
claim is secured by creating a charge but 


the obligation to pay exists apart from the 
charge and is enforceable. Thus rule 14 
does not apply; and no separate suit tor 
the sale of the property is necessary as 

provided by tbat rule. . ■* . u 

Mr. Patwardhan for the defendant has 

relied upon Aubhoyessury Dabee v. 

SunUr Panday {0, Sem Bau v. Behan Gir 
(3) and Qobinda Ohundra Pal v. Katlash 
Chandra Pal (5). I do not think, however, 
that these decisions can help him. The 
decision in Aubhoyessury Dabee y, Oouri SartVtir 
Paniay (1) is based upon the terms of 
section 99 of the Transfer of Property Act, 
which is now replaced by rule 14 of Order 
XXXIV. The terms of section 99 diner 
materially from those of rule 14. lam not 
now ooDoerned with the question whether a 
separate suit would be necessary to bring 
the property oharged to sale in the present 
case, if section 99 of the Transfer of Pro- 
perty Act were still in force: in that event 
the said decision would no doubt be an autho- 
rity in favour of the defendanVs .contention. 
But it cannot be treated as an authority in 
support of the view that rule 14 is applicable 
to the present case. The-^eoond case is 
distinguishable on the double ground that 
there was a prior security in that oesfr and 
that the decision turned upon the provisions 
of section 99. In the last case also there 
was a mortgage prior to the decree. 
significant that in tbat case the argumont 
as to rule 14 is met by the fact that the 
decree holder was a charge-holder at thodete 
of the decree. In the present case thofiMt 
is otherwise. 

I, therefore, agree with my brother Heaton 
in holding that the property oharged can be 
sold in execution. 

The result is that the order of the lower 
Court is set aside and the lower Courtis 
directed to proceed with the Darkhast ac- 
cording to law. The defendant to pay the 
costs of this appeal, other costs to be costa in 
the Darkbast. 

Order set aside, 

(R) 41 Ind. Cus. 73; 45 C. 530. 
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GOLAM 6ATTAR V. PRODTaT KCtfAR TiGOBB. 

CALCUTTA HIGH COURT. 

Appeals fkou Appellate Decrees Nos. 2720 

ANn 2721 OF 1916. 

March- 7. 1919. 

Present: — Mr. Jastioe N. R. Chatterjea 
and Mr. Jaetioe Panton. 

GOLAM SATTAR AND ANOrsEK — D efendants 

Nos. 1 & 2 — Appellants 
versus 

Maharaja Sir PRODYAT KUMAR 
TAGORE BAHADUR— Plaintiff — 

Respondent. 

Putni Regulation {VIII of 1819), ' 14— “Oft a»|/ 

other ground^' meaning of— Sale of putni in proceeding 
taken against wrong person, validity of — Sale, whether 
can he set aside. 

ProceedingB nnder the Putni Regulation taken for 
the realisation of arrears of putni rent are taken 
against the tenure and not against the persons, but 
the tenure cannot be sold by taking proceedings 
against wrong persons, [p. 934, col. 2.^ 

The sale of a putni by taking proceedings against 
wrong persons is not absolutely void. Such a sale, 
unless set aside by proper proceedings under the 
Regulation, confers good title upon the purchaser, 
[p. 93*, col 2.] 

The words “on any other ground’' in the second 
part of section 14 of the Putni Regulation are wide 
enough to cover the case of proceedings taken 
against wrong persons [p. 935, col. 1.] 

A putni sold under the Putni Regulation was 
purchased by K. K. did not take any steps whatever 
for registration of his name at the zemindar s sherista 
nor did he furnish security. The zemindar again 
sold the putni under the Regulation by taking 
proceedings againstthe oldputnidar: 

Held, that tho title of the purchaser could not bo 
attacked, unless a suit was brought under the pro. 
visions of section 14 of the Putni Regulation fur 
setting aside the sale. [p. 935, col. 2.] 

Appeal agaiDst the deoision of the Diatriot 
Jadge, Faridpor, dated the 11th May 1916, 
modifyiDg that of the Subordinate .Tadge, 
Faridpor, dated the vlOth June 1914. 

Babu Abinash Chandra Guha, for the Appel* 
lants. 

Babns Haraprasad Ohntterjee and Parma- 
nand Lahiri,foT the Reapondenta. 

JUDGMENT.— These appeals arise out of 
two suits for po.«sesi^ion of the lands in dispute 
on esiablishmen* of the plaintiff’s title thereto. 

The plaintiff is (lie Z?mindar of estates 
Nos. 3025 and 3153, within which the lands 
in di-pute are eiluate. The plaintiff's father 
granted a I’uini of ostate No. 3025 which, in 
course of titue, came into the hands of 
one Joeendra Knrnar Chowdhnry. In May 
l89J the plaintiff’s father caused the Putni 
to be sold for jiireur.s of rent under Regula- 
tion VIU of 1S19 and it was purchased by 


one Kashi Nath Gaba. Kashi Nath did not 
get bis name registered in the Zemindar’s 
Sherisbta aud the Putni was again put up for 
sale on the 16th November 1899 nnder 
Regnlation VIII of 1819, when it was 
purohaeed in khas by the plaintiff’s father. 
The plaintiff’s case is that bis father obtain* 
cd khas possession of the Putni after bia 
purchase and was in possession of the lands 
in dispute until the year 1907, when a 
Petilement and Record of Rights were made 
in the District, and it was then that the 
defendants dispossessed the plaintiff from the 
land. 

The Court of ffrst instance dismissed the 
Suit No. 52 cut of which Appeal No, 2720 
arises, and partly decreed the Suit No, 
48 which gave rise to Appeal No. 2721. 

The plaintiff preferred appeals and it was 
found by the lower Appellate Court that 
the laids appertained to the plaintiff’s estate 
and that the suits were not barred by 
limitation. The appeals were allowed and 
decrees were passed in favour of the plaintiff. 

The defendants Nos 1 and 2 have appealed 
to this Court. 

The suits were instituted within 12 years 
of the purchase of the Putni at the sale 
under the Putni Regulation, but it is con* 
tended on behalf of the appellants that as 
the suits were based upon the allegation of 
possession and dispossession, the lower Ap. 
pellate Court ought to have found whether 
the plaintiff was in possession of the land 
within 12 years of the suit and that there is 
DO such finding. 

But the learned District Judge says: 
“Plaintiff’s case is that the lands in dispute 
appertain to the two estates referred to 
above and he was in possession of them. 
When, however, a Record of Rights was being 
prepared for this District under the orders 
of Government, under Chapter X of the 
Bengal Tenancy Act. defendants Nos. 1 and 
2 as landlord.*, caused the other defendants 
to take illegal possession of these lands as 
their tenants. Thereupon plaintiff was dis* 
possessed from tho.=e lands. He, therefore, 
claims khas po^se^aion of them.’’ 

Then, in dealing with the question of 
limitation, the learned Judge oirae tc the 
conclusion that the defendants cams into 
posaesHiin rd tho ilispatod lands from the 
time wl'oij tho settlement operations com* 
menoad or were about to oorauienoo in 




INDIAN OASNS. 


[ 181 d 


GOLAH 8ATTAS V* PSODTAT KTTAIAR TAGOBB. 

this District. This took place in the year 
1907, which was within 12 years of the 
suit. The learned Judge, therefore, accepted 
the plaintiff’s case that be was in possession 
after the purchase of the Putni and that the 
defendants dispossessed him within 12 years 
of the suit. 

The next contention is that the plaintiff’s 
father did not acquire ary title to the Putni 
by his purchase at the sale under Regulation 
VIII of 1819. In November 1899 proceed- 
ings were taken against Jogendra, the former 
Putnidar, and not against Kashi Nath, the 
purchaser. The defendants themselves, it is 
fonnd, have no title to the land but they 
have apparently set np the title of Kashi 
Nath who porobased the Putni at a sale 
held in May 1899. With regard to this 
pnrobase by Kashi Nath, the learned District 
Judge observes: **There is absolutely no 
evidence to show that Kashi Nath Gnha 
ever oared to take delivery of the sale 
oerti6cate prepared in bis name from the 
Collector’s office, or if be did so, he went 
to the Zemindar’s office with it to have his 
name registered, as provided in section 15. 
The evidence does not in fact show who 
this Kashi Nath is, or whether he is living 
or dead. Apparently he found that the 
purchase made by him was no bargain; and 
BO he did not go to the office of the plaintiff 
to have his name registered or to give the 
requisite security.” 

It is clear, therefore, that Kashi Nath 
did not take any steps whatever for re- 
gistration of his name in the Zemindar’s 
Sherista nor did he furnish security; and in 
fact ever since 1899 np to this date, be has 
not cared about the Putni. 

It is contended, however, on behalf of 
the appellant that the remedy of the Zemin- 
dar was to >ake proceedings under section 
7 of the Putni Regulation by appointing 
a suzaval, that the plaintiff’s father did ap- 
point a suzawal and that under the oiroum- 
stances, proceedings under the Putni Regula- 
tion could not be taken against the former 
Putnidar. 

It is contended on behalf of the respond- 
ent that unless the provisions of section 
15 of the Putni Regulation were complied 
with and security furnished, the Zemindar 
was not bound to recognise the purchaser 
as a Putnidar even though he might have 
jurcbaEcd at a tale under Regulation VIII of 


1819. Reliance is placed upon -a passage 
in the judgment of one of the learned Judges 
in the case of Bainarain Mitra v. Ananid 
Lai Mondul (l), where it was observed that 
“prooeediogB under the Putni Regulation 
taken for the realisation of arrears of Putni 
rent are not taken against persons at all but 
against the tenure.” 

No doubt, proceedings under Regulation 
VIII are taken against the Putni tenure; but 
we are not prepared to hold that the tenure 
can be sold by taking proceedings against 
wrong persons. It is unnecessary, however, 
to decide the question. Even if the sale 
held in 1899 could be set aside on the ground 
that the proceedings were taken against 
the former Putnidar and not against Kashi- 
nath, we think that it is not open to the, 
defendant in the present case to contend 
that the plaintiff’s father did not acquire 
title to the Putni by his purchase at the 
sale. As already stated, Kashi Nath himself 
never cared to take any steps to have the 
sale set aside within one year or at any time, 
and the sale became 6nal. The sale took place 
in November 1899, and the plaintiff’s father, 
obtained possession of the Putni and was 
in possession until dispossessed in 1907, 
Kaahinath himself, therefore, after the lapse 
of one year could not now get the sale 
set aside and we think that the defendants, 
therefore, cannot impeach the title of the 
plaintiff. 

It is contended on behalf of the appellants 
that it was not necessary for Kashinath to 
have the sale set aside as proceedings were not 
taken against him. 

Now, the second portion of the Brst elanse 
of section 14 of the Regulation lays down 
that “it shall, however, he competent to any 
party desirous of contesting the right of 
the Zemindar to make a sale, whether on 
the ground of there having been no balance 
due or on any other ground, to sue the Zemin- 
dar for the reversal of the same, and upon 
establishing a sufficient plea to obtain a 
decree with full costs and damages. The 
purchaser shall he made a party in such 
suits, and upon decree passing for reversal 
of the sale, the Court shall be careful to 
indemnify him against all loss at the charge 
of the Zemindar or person at whose suit the 
sale may have been made. 

0 

. i 

(1) 19 C. 703;9 Ind, Doo. (n. s.) 911, i 
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The words "on ainy other ground” io the 
eeoond part of the seotion are wide enongh 
to eover the case of proceedings taken against 
wrong persons* 

In Sttresh Ohandra Mukkcpadhya v. Akkori' 
Singh (2) it appears that a Pntni bad been 
sold without notice of sale. This was in 
eontrayention of seotion 14 of Regulation 
Vlll of 1819 and it was oontended that 
the sale was void. The question was raised 
in a suit which was not brought for setting 
aside the sale of the entire Putni but which 
was brought by the Se pntnidar of a portion 
of the lands (let out Pntni) for possession of 
the Monzahs forming his Se-pntni. The plaint- 
iffs, after the sale, had been dispossessed by 
the defendants who claimed under the 
purchase at the Pntni sale. Sir Comer 
Petheram, 0. J., held that the plaintiffs* only 
remedy was to bring a suit to set aside 
the sale of the Pntni and observed: ‘That 
being the law, the question is whether 
when the Collector has gone through the 
form of selling a Putni, and has placed the 
purchaser in possession, the whole transac- 
tion is absolutely void if the Zemindar 
has not complied with one of the rules, or 
whether it is one which in that case can 
be reversed at the instance of any person 
injured in a suit brought by him against 
the Zemindar to which the persons interested 
are necessary parties, and in which com- 
plete justice can be done. In my opinion 
the transaction is voidable only, and, 
moreover, that it can only be avoided by 
a suit under the provisions of seotion 14. 
The second clause of that section provides 
that in the oases which that clause deals 
with, a suit to reverse the sale shall be 
the only remedy for the alleged defaulter, 
and this shows quite clearly to my mind 
that the Legielatore could not have con- 
templated that a sale held by the Collector 
under the Regulation should under any 
oiroamBtanoes he void; as, if that were so, 
a Pntnidar, who was in default and whose 
Putni had been sold without a complete 
compliance with the rules, oouhl maintain 
an action to reoovoi' possession of it, on 
the ground that the sale was no sale at 
all, and that his cutato in the land was 
not affected by it; whereas the section says 
jn so many worclvS that in some oa-^es of 

^ ^2).20 C. 7‘it;; iO Iiid. L»ec. (>. ».) 603. 


« 

the kind, at all evrats, his only remedy 
shall be by suit for damages and to set 
aside the sale. I think that such a sale 
is good and effectual, unless and until it is 
reversed in a suit propbrly framed for the 
purpose, and that until that is done, the 
title of any person who claims under it 
is valid against all persons who claim under 
the alleged defaulter.*^ 

We agree with the obiervations made 
in that case, and hold' that the defendants 
cannot attack the title of the plaintiff as 
Pntnidar with respect to the small plots 
of lands which are in dispute in this case 
when no suit was brought under the pro- 
visions of seotion 14 of the Putni Regular 
tion. 

The result is that these appeals fail and 
are dismissed with costs. 

Appeals dismissed. 


LAHORE HI(4H COURT. 
Miscelllneous First Civil Appeal No. 2341 

OP 1917. 

May 27. 1919. 

Present: — Sir Henry Kattigan, Kt , Chief 
Justice, and Mr. Justice Dundas. 

KHAIRA. — Insolvent — Appellant 

versus 

SALEM RAJ AND OTHAKS — Rfspondent'-. 

Insolvency procecdinys—^Snlc oj insolvent's propeitij — 
Order conjinning sale — Apixal by iiisolvcnf — Auc(ion~ 
pnrehaser, whether necess<iry i-ariy. 

The uuetion-purcbjisers are necessary parties to 
an aijpeul by an insolvent 'against an «ji<.ler conhnn. 
iiig an auction.salo of hrs im)i)erty. |]p 936, col. 1.] 

Wiu're, tliereLirc', the auction. purchasers were not 
ntaile parties to such an a] 4 >(’al uiul it was not until 
a year aftorward.s, 1 hat an application was made to 
implead them; 

Held, (1) that the appeal as against tlieni was time, 
bax'ro'l; [p. 93H, col. l.J 

(2» that the aiKnion-purchasors not liaving h««on 
made parties in time, the appeal failed as against 
the other respondoiits also [p. 936, ool. l.j 

Miscellativous firat appeal from the order 
of the Senior Subordicate Judge, Ferezepore, 
dated the oOth January 1917, confirming an 
auction p ile of a house bolongiijg to the insol- 
vent. 

l-t. D. iChreshi, for the Appellant. 

L'.ia i-"* for the Hespoudenta. 
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JUDGMENT. — This is an appeal from fche 
order of an Insolvenoy Conrfc oonBrmiDg an 
aaotion sale of a bonse belong^ing to tbe 
insolvent. 

Tbe appeal is by tbe iosolveot on tbe 
gronnd that bis boose is not liable to attach* 
ment and sale. 

Bnt when filing the appeal his Coonsel 
omitted to make tbe aootion-pnrobasers par- 
ties to tbe appeal, althongh they were ob* 
vioosly necessary parties and it wonld be 
impossible to aooept tbe appeal witbont call* 
ing npon them and hearing them. 

It was not nntil oonsiderably after a year 
that an applioation waS made to add them 
as parties, and tbe appeal is obvionsly time- 
barred as against them. 

In a similar case, Mela Ram v. Narain 
Bos (1), tbe appeal was dismissed, and we 
see no reason to follow any other oonrse in 
the present ease. 

The appeal is dismissed with costs. 

Appeal dtsmiued, 

(1) 188 P. R. 1882. 


CALCUTTA HIGH COURT. 

Appeal from Origimal Order No. 56 of 
1919 AMD Appeal prom Original Decree 

No. 52 op 1919. 

April 23, 1919. 

Fmen/:'— Justioe Sir Asntosb Mookerjee, Kt., 
and Mr. Jnstioe Walmsiey. 

SUBENDRA NATH PRAMANIK 

— Appellant 
versus 

AMRITA LAL PAL CHAUDHURI 
AND oTttERS— ‘R espondents. 

Prohafe and Adininhtfdtion Act (V of 1881^, ss. 
50 , ^8— probate — Probate Court, potter of, to call for 
fresh security Jroin executors • Revocation on failure to 
furnish fresh security^*'JuH cause,*' meaning of. 

Under the proviBions of section 7^ of tho Probate 
and Administration Act the Probate Court is bound 
to take a bond in the case of administrators, but has 
a discretion in the case of executors [p. 9J^7, ool. ).] 

A Probate Court is competent to require a 
new bond or additional security from the executors 
where the interest of the estate requires it, and 
especially where some now situation arises such as 
an unfoi-eseen increase of assets or tho unexpected 
breakdown of tho ori8:inal surety or sureties. Jf the 


order of tbe Coart calling upon the executor to 
famish fresh security is not complied with, the 
Probate maybe revoked, [p. 938, cole. 14 2.] 

Section 50 of tbe Probate and Administration Act 
is exhaustive and the explanation of the expression 
“just cause'* is not merely illu8trative.[p( 938, ooh 1.] 
The fourth clause of section 60 is not confined 
to cases where the circamstances which have made 
the grant useless and inoperative were in exist- 
ence at the date of the grant though unknewn 
to the Court and to the parties concerned. 
The phraseology of the clause is sufficiently 
general to make it applicable to cases where the 
circumstances contemplated have arisen since the 
date of the grant, [p. 938, col. 2.] 

The real object which the Probate Court mast 
always keep in view is the due and proper adminis* 
tration of the estate and the interests of the parties 
beneficially entitled]thereto. [p. 939, col. 1.] 

Appeals against the orders of the Distriot 
Judge, Nadia, dated the 15tb February and 
3rd March 1919. 

Baba Samatul Ohandra DuH (with him 
Baba Manmatha Nath Pal), for tbe Appel- 
lant. 

Baba Brojalal Ohakravarti (with him 
Babas Siralal Ohakravarti, Mritunjay Ohatter* 
jee, PanAa; Kumar Qanguly and Pramatha 
Nath Banerji), for tbe Respondents. 

JUDGMENT. — These appeals are directed 
against two orders made in a Probate 
proceeding, one for fresh secarity to be 
famished by tbe^ ezeoators, another for 
cancellation of the Probate on the refaeal 
of the ezeoators to comply with the 
order for fresh secarity. The events which 
led ap to tbeee two orders may be briefly 
recited. 

One Manohar Pal Cbaadbnri made a 
testamentary disposition of his properties 
and died on the 9th September 1909. 
The ezeoators named in the Will applied 
for Probate on the 5tb December 1909 
in tbe Coart of the Distriot Judge of Nadia. 
Tbe Will was proved in due coarse, and on 
tbe Slst January 1910, tbe District Judge 
made the following order : 

‘ Will proved; application for Probate 
gianted; bond for Rs. 16,000 with two 
sureties to be filed on or before 2nd March 
1910.” 

Tbe petilioners for Probate applied for 
and obtained an extension of time, and the 
bond filed on tbe 8th March was accepted on 
tbe 4th April 1910. Probate was thereafter 
made le^dy and delivered to the executors 
on the 6th April 1910. Tbe ezeontors ap- 
parently took possession of the estate on the 
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BDtbority ooDferred on them by the Probate. 
On the 15tb February 1919 the benefioiaries 
presented an applioaiion to the Dietriot 
Judge, stating that one of the sureties to the 
bond bad leoome insolvent, that the other 
bad heavily mortgaged bis properties, and 
that for the protection of the estate, wbioh, 
it was asserted, was maladministered, it was 
essential that the exeoutors should be called 
upon to give fresh sureties. The Court, 
after notioe to all parties oonoerned. held an 
enquiry, and on the 15th February 1919 
recorded that the security given by the exe- 
outers was no longer sufficient, inasmuch as 
one of the sureties had become bankrupt and 
the other had heavily mortgaged his proper- 
ties. The District Judge accordingly order* 

ed the executors to furnish fresh security for 

Ha. 16.000 on or before 3rd March *919. 
The executors applied to the Judge to review 
this order, but to no purpose. This was 
followed by an application for extension of 
time, which also was refused. On the 3rd 
March, the Court cancelled the grant and 
ordered the executors to return the Probate 
for cancellation without delay. We are in- 
vited- in these appeals to consider the le- 
gality and propriety of the orders made on 
the IE th February and 3rd March 1919. 

As regards the first of those orders, it is 
plain that the order was made with jurisdic- 
tion and was justified by the events which 
had happened Section 78 of the Probate 
and Administration Act provides as follows: 
“Every person to whom any grant of Letters 
of Administration is committed, and, if the 
Judge so direoL any person to whom Probate 
is granted, shall give a bond to the Judge of 
the District Court, to enure for the benefit 
of the Judge for the time being, with one 
or more surety or sureties, engaging for 
the due ooUeotion, getting in and administer- 
ing the estate of the deceased, which bond 
shall be in such form as the Judge from 
time to time by any general or special order 
directs.’* Under provision, the Court ia 

bound to take a bond in the case of adminis- 
trators, but has a discretion in the case of 
executors. In the case befors ns, the Court, 
io the exercise of its discretion, took a bond 
with two surtties before the Probate was 

committed to the exeouters. This bond was 
taken with a view to secure the proper ad- 
ministration of the estate of the deceased. It 
is consequently essential, if the purpose of the 


bond is not io be defeated, that it should, oo« 
less the -Court otherwise directs, remain 
operative and effective till the administration 
has terminated. Circumstances, however, ba'ra 
materially changed since the bond was give>n 
by the executors; the sureties have become 
worthless, and the Court is plainly competent 
to call for fresh security; indeed, it is inoum- 
bent upon the Court to take such a step for 
the protection of the estate. This vjew is 
supported by the decision in Raj Narnin 
Mookerjee v. Ful Eumari Dehi (1), where 
it was ruled that under the Probate 
and Administration Act a District Court, 
after once having taken a bond with 
sureties, has jurisdiction to take a second 
bond with fresh sureties if the necessity 
for such action should arise. Our attention 
has been drawn to the decisions in Suhroya 
Ohetty y Magammall i.2) ^ KandhiaLal^. Manki 
(S) and In re Arthur Gerald Norton Knight 
(4), which, it is said, dissent from the view 
taken in Raj Narain Mookerjee v. Ful Kumari 
Dehi (1\ These cases, however, do not touch 
the point raised before ns. They deal with the 
question of the power of the Probate Court to 
release a surety to an administration bond 
from future liability. Upon that subject, 
there has been some divergence of judicial 
opinion: Stark, In the goods oj (5) Kanai 
Lai Khan, In the goods of (6), The 
question before os is whether, when 
by reason of change of circumstances, 
the bond has ceased to serve its purpose 
wholly or partially, the Court is com- 
petent to call for fresh security. The answer 
must, in onr opinion, as well on authority as 
on principle, be in the affirmative. The 
bond is taken with a view to ensure the dne 
administration of the estate. The adminis- 
tration is a continuous act, extending, it may 
be, over many years; it is obviously essential 
for the fulfilment of the purpose of the bond 
that it should , unless the Court takes other 
measures, such as substituted security, 
remain oontiiiaou«Iy valid and operative 
during the whole of this period. We must 

(1) 29 C. 6S; 6 C. \y. N. 7. 

(2) 28 M. IHI; l‘i M. L. J. -*82. 

(3) i lud. Cai?. 1-43; 31 A. 50; 0 A. L. J. 19; A. \V. 
N. 1 1908) 

(4) 5 Ind ( us. 3J 1; 33 M. 373; ^ AI, L,. T. IGO. 

(b) ,lii;«; I r. :•••; 35 I., .T. P. 42; 13 L.. T. 6S2; 

14 W. K 34:). 

di lud 447; C, \V. N, .320. 
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hold that the Court is competent to require 
a new bond or additional seoarity where 
the interest of the estate reqnires it, and 
specially where some new eitnation arises^ each 
as an unforeseen increase of assets or the 
unexpected breakdown of one or both 
sureties. . We have been pressed to take the 
contrary view on the authority of the deci- 
sion in Oirihala JDassi v, Bi^oy Krishna 
fialdar (7)» where it was roled that the Pro- 
bate Court is not competent to call upon an 
executor (to whom Prebate has already been 
granted) to furnish security at any time after 
the grant of the Probate. This decision is 
dlearly distinguishable, and we need not ao< 
oordingly consider whether it is not based 
on an unduly narrow constmetion of eeotion 
78 of the Probate and Administration Act, 
and whether it is not capable of the more 
beneficial interpretation that though Probate 
has been initially granted without a bond, the 
Court may, in its direction, subsequently re- 
quire a bond, provided change in the situation 
or circumstances of the executor or bis con- 
duct of the trust appear to render this a 
prudent measure. We bold accordingly that 
in this case the District Judge was competent 
to call for fresh security and that the order 
of the 15tb February must be confirmed. 

As regards the second order, it baa been 
argued that the Court was not competent to 
revoke the Probate under eeotion tO of the 
Probate and Administration Act, even though 
the executors refused or failed to comply 
with the order of the Court for fresh 
security. It is further coutended that eeo- 
tion 50 of the Probate and Administration 
Act is exhaustive and that the explanation 
of the expression just cause” is not merely 
illcstrative: Anr.oda Frosad OhaiUrjee v. 
KaUkrishna Ohatterjee (8), Bal OangadharTtlak 
V. Sakuarbai (9). This may be oorceded; 
the question thus arises, whether the 
fourth clause of the explanation is 
applicable here. That clause authorises 
revocation on the ground that the grant has 
become useless and inoperative through oir* 
oumstanoes. No irelastio rule can be formu- 
lated to test the applicability of this clause; 
the matter must be determined with regard 
to the events which have actually happened 
in each case. But we may state at once 

(7) 31 C. C68; S C. W. N, 668. 

(8) 24 C. 95j 12 Ind.Dec. (N. s.) 7^3. 

(9) 26 B. 792; 4 Bom, L, B. 637. 


that we are not prepared to accept the 
view that the clause applies only to oases 
where the oiroumstanoeB which have made 
the grant useless aud iuoperaiive were in 
existence at the date of the grant, though uu^ 
known to the Court and to the parties con- 
cerued. The phraseology of the clause is 
sufficiently general to make it applicable to 
oases where the circumstances contemplated 
have happened since the date of the grant. 
This is clear from illustration (^), which 
provides for the case where the person to 
whom Probate was or Letters of Administra- 
tion wfre granted has subsequently become 
of UDBOuud mind. This appears to have 
been overlooked in the oases of Bal Gangudhar 
Tilak'g. Sakwarbai (9) and Oour Chandra 
Das V. Sarat Sundari Dasya (10). The view 
we take is in accord with the dtoisions, 
Pattersont In the goods of (11), where the admi- 
nistrator was convicted of a criminal offence 
and sentenced to a term of imprisonment, Oovell, 
In the goods of (12), wherethe administrator 
disappeared, Sotoerhytlnthegoodsof (VS), Shaw, 
In the goods of (14), Phillips, In the goods o/ (15) 
and Newton, In the goods of (16), where an 
administrator became a lunatic, Jenkins, In 
the goods of (17), Edward Hoare, In the mat* 
ter of (16), Bradshaw, In the goods of (19), 
Loveday, In the goods of (20), Ootclougk, /n the 
goods of (21), Thomas, In the goods of (22), 
wherethe administrator either left the count- 
ry or absconded cr could not be traced or 
expressed a desire to withdraw. We must 
consequently take it as settled law that the 
oironmstanoes which make tbe grant useless 
and inoperative and thus justify revocation 
may have come into existence after the origi- 
nal grant was made. We have next to de- 
termine, whether, in the present case, tbe 
grant has become nseless and inoperative 

(10) J6Ind. Cas. 44; 40 C. 60; 16 C. W. N. 880. 

(11) 2 C. W' N. ccoix (809). 

(12) (1890) 16 P. D. 8; 69 L. J. P. 7; 61 L. T. 620; 38 
W* H.79, 

(13> (1892) 66 L. T.764. 

(14) (1905) P. D. 92; 74 li. J. P. 89; 92 h. T. 428. 

(15) (1824) 2 Add. 336; 162 E. R. 316. 

(16) (1843) 3 Curt. 428. 

(17) (1819) 3 Phil. Ecc. 83; 161 B. R. 1249. 

(18) (18.33) 2 Sw. & Tr. ?61;6 L. T. (n. s ) 768. 

(:9) (1888) i:- P. D. 18; 67 L. J.P. 12; 68 L. T. 68j 

36 W. R. 84«; 62 J. P. 56. 

(£0) 11900) P. 164; 69 L. J. P. 48; 83 L. T. 692. 

(21) (1902) 2 I. R. 499; 6 Ir L R. 828. 

1 (22) (1912) P. 177} 107 h, T. 201; 81 L, J, P. 91, 
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throa^b oirpamstanoea. It does seem at 6rst 
sight diffionlt to apply the olauae to a ease 
where the adminiatration bond has become 
yalneleas; hot if we bear in mind the purpose 
of the grant we may, without undue strain 
un tbe langnag**, "bring the ease within the 
olause. In this oonneetion, the foUowing 
observations of Sir Francis Jenne in Loveday, 
In the goods of (20) may be usefully borne 
in mind: 

*‘The real object which the Court must 
always keep in ■ view is the due and proper 
administration of the estate and the interests 
of the parties beneficially entitled thereto; 
and 1 can see no good reason why the Court, 
should not take fresh action in regard to an 
e^atate where it is made clear that its previous 
grant has turned out abortive or inefficient. 
If the Court has, in certain circumstances, 
made a grant in the belief and hope that the 
person appointed will properly and fully ad* 
minister the estate, and if it turns out that 
the person so appointed will not or cannot 
administer. I do not see why the Court 
should not revoke an inoperative grant and 
make a fresh grant/* The real object which 
the Court must always keep in view is 
the due and proper administration of the 
estate and the protection of the interests of the 
parties beneficially entitled thereto. From 
this standpoint, the case may well be deemed 
to fall within the scope of the fourth clause 
of section f 0. 

The point of view just indicated shows 
that the order of the District Jndp may 
be sustained on a eomswhat different 
ground. The order for Probate is inseparable 
from the order for security; indeed, there 
was in this case only one entire indivisible 
order, and the grant was not committed 
to the executors till the security had 
actually been famished. As has beeu ex- 
plained above, unless the Court otherwise 
directs, the security must, for the proteo- 
tion of the estate, remain in force till 
the administration is completed. If the 
security vanUh9^, the condition subject to 
which the grant was made is no longer 
fulfilled, and in such oiroamstiuoas the 
Court has inherent power to withdraw 
the order for t?rant so as to prevent an 
abuse of its prceoss. if this view is not 
adopted, grave iuja-stiuo may obviously 
result. Immetharely after the grant has 
been made; iho security may be destroyed, 


for instance, by earthquake or by the 
violent action of a river. The Court, bb 
we have seen, is entitled, in such an 
event, to call upon the executor or ad- 
ministrator to furnish fresh or additional 
security and must be deemed to possesB 
authority to enforce the order it makes. 
If the ooutrary view prevailed, the order 
of the Court might be defied with impunity 
and the oonolnsion would follow that the 
Court was helpless to prevent an injustice 
which might be committed by virtue of 
a grant made by itself. Consequently 
should section 50 be deemed inapplicable, 
the order for cancellation might well be 
regarded as consequential, made by the 
Court in the exercise of its inherent 
power to enforce obedience to its direction. 

The result, therefore, is that the second 
order like the first must be confirmed. 
The appeals are dismissed with costs. 
We assess the bearing fee at one gold 
mohur in each appeal. 

Appeals dismissed^ 


MADRAS HIGH COURT. 

Sbcokd Civil Appeal No. 1342 of 1918. 
February 19,1919. 
/Vescn^.^Mr. Justice Bakewell and 
Mr. Justice Phillips. 

R. V. SRINIVASA AYTANGAR— 
Plaintiff — Appellant 
versus 


KOTTAPPAKKl JOHNSA ROWTHBR 
— Defbhdant No. 12 — Respondent. 

Transfer of Property Act (IV of 18S2), 119— 

Exchange — Covenant for return of property exchanged 
in event of obstruction — Snit hu'^ed on covenant — 
Limitation Act (l^ of 1908^^, Sch /, 113, 143— 

Vendee from party to exchnnyc, position of. 

Where [larties to a ilucd of cjcehaugo covouanfc 
spccitiwiUy that, in the event of olistriictiou to 
either party’s enjoy laeiit of the proptiity exchanged, 
each should ndmii to the other wliat is tak<‘n, the 
covenant is in the natun- of a condition suhse<jueut, 
and a .-^nic hased c.n ihc onvesiaiit is governed by 
Article I4d and not l»y .Vitich? 1 1 of Schodulo I of 
the Limitat i>ai Ai't. [p. 9lv, col .i.J 

The defiti hint in s'lch a ^.iiit cannot avail hinisolf 


of the ploa iif a Irma Ji-lc pmvliase fr.mi one of 
the parties ti» t ho e.x(.-htiuge, us » he transferee cannnfc 
got a estate 'ban l !••• liansferor. [p. 9t0,ool. ‘4; 

p. y 11; c *1. 1.] 
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Seoond appeal agrainst tbe deoree cf the 
Court of tbe Sabordioate Judge, Kumba- 
konam, in Appeal Suit No. 137 of 1917, 
preferred against tbe deoree of tbe Court of 
the Distriot Mnnsif, Yalangimau, in Original 
Suit No. 173 of 1916. 

PACTS. — Plaintiff and another person 
eseouted a deed of ezohange of their 
properties, whereby it was speoiBoally pro* 
yided that if either party was obstruoted 
in the possession and enjoyment of what 
he took under the exchange each should 
return what was so taken to the other. 
Plaintiff (appellant) was obslruoted in 1913. 
Tbe respondent having purchased from the 
other party tbe land that he took in ex* 
change, plaintiff sued for its posseEsion on 
the covenant, more than three years after 
the obstruction, in 1916. The lower Appel* 
late Court dismissed the suit as time*barred 
under Article 113 cf the Limitation Act. 

Mr, 0. 8. Vencatachariar^ for the Appel- 
lant. — Article 143 of the Limitation Act 
applies totheoase and not Article 113. The 
latter Article would apply only if there 
was a conveyance out and out from each 
to the other and there was a covenant to 
compensate. But here tbe enjoyment by 
each of the parties was subject to the con- 
dition of peaceful enjoyment by tbe other. 
The exchange is of conditional effect. So 
Article 143 applies. This Article is taken 
bodily from tbe English Real Property Limi- 
tation Act. See Goodeve’s Law of Real Pro- 
perty, pages i89, 192. 

Section 119 of tbe Transfer of Property 
Act implies a reservation similar to the 
present one and embodies the doctrine of 
English Law: Balu$u Veeraraghacalu v. 
Boppana Manikyam (1). See also Sadha v. 
Musammat Bhagwani (2) Bkojraj v. Qulshan 
All (3) and Bi6t SaWra V. Rui Jang Bahadur 

(4). 

Rajagopalanv, Kasivasi Somasundara Thamm 
hiran (5), Srinivasa Raghava Dikshadar 
V. Rengosami Aiyangar (b) and Vet-ra Fillai 
V. Poonamhala Pillai (7) are inapplicable 

(l)35Ind.Cus 92; 31 M. L. J. 3S0, 20 M. L. T. 329. 

i2) 7 N. VV. P. H. C. R. 63. 

(3) 4 A. 493; A. W. N. (1882) 125; 2 liul. Dec. 
(n. s.) 1127. 

(4) 8 C. 224 at p. 228 (P. C.); 8 I. A. 210; 4 Bar. 
V C. J. 294; fi Ind. 108; 4 Ind. Dec. <N.s.) 143. 

(5) 30 M. 316; 17 M.L.J. 149. 

31 M.462; 18 M. L. J. 477; 6 M. L. T. 211. 

(7) 9M. L -P 137. 


to thiQ case as they are all oases of cove* 
nauts. 

Mr, K, Narasimha Iyengar, for tbe Re- 
spondent. — I am no party to the exchange 
and I bad no notice of tbe oonditipn 
alleged. 

■ Section 119 of the Transfer of Property 
Act does not apply, for here there is a 
contract to the contrary within the meaning 
of that section. See Suhramania Ayyar v. 
Samtnafha Ayyar (8), which is followed in 
S. A. 1663 of 1916. See also Gonrs* Com- 
mentaries on the Transfer of Property Act, 

8eotioD^1545. 

Mr. 0, S. VencalachartaTf in reply.— -The 
mere fact of being a bona fide purchaser 
will not convey a largsr right than tbe 
vendor has, Tbe veodor*s title was sobjeot 
to a condition which cannot be done away 
with by a transfer. 

JUDGMENT,— It is not disputed that, 
if the covenant or condition which gives 
plaintiff a cause of action were a covenant 
to be implied under section )19 of the 
Transfer of Property Act, the Article of 
limitation applicable would be 143. Even 
if the covenant in the present case amounts 
to a contract to the contrary within tbe 
meaning of section 119, as was held of a 
simihr covenant in Second Appeal No: 6^3 
of 1916, the period of limitation would 
appear to be the same, for tbe contract 
to tbe contrary in this case merely limits 
the option provided by section 119 ind 
is in effect a speoido contract of the same 
nature as one of iLe coniracts implied in 
Feotion 119. We do not think this question 
was considered in S. A. No. 1663 of 1916, 
to which one of us was a party, for it 
appears to have been assumed in that case 
that if (here was a speoiho contract of 
any kind. Article 113 woald apply. The 
covenant in this oaFe is in tbe nature of 
a condition enbbequent and the action' is 
based on a breach of that condition and, 
therefore, Article 143 is applioable and the 
suit is within time. 

Tbe further contention for tbe respond- 
ent th^t he cannot be bound as he is<a 
6jTia fide parobaser fjp Vilue without 
notice can be met by the fact that the 

(Si 21 M. 69 7 M- b. J. 319;7 Dec. (n. b.) 40§, 
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traneferee oan obtain no larger estate than 
his transferor. 

The eeoond appsal is aoqordingly allowdl 
with costs both here and in the lower 
Appellate Goart and the Distriot Mansif’s 
decree restored. 

u. G. P. 

% 

Appeal allowed. 


CALCUTTA HIGH COURT. 
OaioiNAL Civil Suit No. 56 or 1912. 

Jane 20, 1918. 

Present:— "Jastioe Sir Asatosh Chandhari, Kt. 
STtTifiati LAKHIMONl DASSI 

xerstts 

DWIJENDRA NATH MUKHEBJEB. 

Rules and Ordet'S of Oie Original Side of ike Calcutta 
High Court, Ch. JfZXr///, r. 67, application under— 
Limitation — Procedure — Discretion of Court — Limi- 
tation Act (IX of 1908), Sch. 1, Arts. 84, 181. 

An application under rule 67 of Chapter XXXVIII 
of the Rules and Orders of the Original Side of the 
Calcutta High Court is, as to limitation, not governed 
by Article 181 ol Schedule 1 to the Limitation Act, 
but the period within which such application must 
be made is not unlimited. Ihe granting of such 
an application is discre:ionary, and as the 
rule provides au alternative relief by suit which 
must be instituted withiu the time given by Article 
84 of Schedule 1 to the Act in exercising the 
discretion when a question, of lapse of time is raised, 
it must be considered whether the time allowed by 
that Article ought not to cover the application, [p. 
942, cols. 1 & 2.] 

As such an application can only be acceded to iu 
a summary procedure where there is no contest or 
doubt that the parties applying are capable of giving 
a full discharge for the amount claimed, the appli. 
cants should bo referred to a suit if there is any 
contest between the parties which involves an 
inquiry, [p. 942, col. 2-j 

JUDGMENT. — This is an application 
under rule 67,. Chapter XXXVIII of our 
Ralee, by Messrs. Cr. C. Cbunder and Co., 
a very well- known firm of Attorneys of 
this Court. 

One Lattulal MiiUiu!-: was a dlient of that 
firm whioh ouuduoteu a suit on 'his behalf, 
being Suit 5'.* ol 1912. Lattulal died 


on the 9th Febraary 1913. The bill of 
oosts was taxed on the 4th September 1913, 
It was after that that Mr. B. K. Bose 
was taken in as a partner in that firm 
on Ist January 1914. Mr. G. C. Cbunder, 
the senior member of that firm, died on 
3rd July 1914, bis son Baba Raj Cbunder 
Cbunder, who was also a partner, died on 
5th July 1915, and Babu Lakbi Narain 
Ehetri, another partner of the firm, died 
on 5th August 1917. 

The summons for this application was 
taken out on lOth May 1918 for hearing 
on 15th May 1916. The present members 
of the firm are Mr. B. K. Bose and two 
others, who were not originally members 
of that firm. When the application came 
before me, the representatives of Lattulal 
appeared and contested the application on 
two grounds, viz,, that the application was 
barred under Article 181 of the present 
Limitation Act and that the present firm 
of G. C. Cbunder and Co. was not 
entitled to make the application under 
rule 67, On the first day of the bearing 
time was taken by the applicants to meet 
the case of limitation, so far as I remember, 
on the ground that there had been an 
acknowledgment of the debt by the repre< 
Kentatives. Further aflSdavits have now been 
put in by the applicant firm in which the 
case presented before me is that the 
representatives promised to pay and that 
it was in fact a novation. In support of 
the oontention of the representatives of 
Lattulal, it was stated that Article 181 of 
the Limitation Ad is now in a form 
which makes it very general and that it ought 
not to be restricted to applications under 
the Civil Procedure Code. As against this 
oontention Mr. Justice Davar^s ruling in 
Wadia, Qandhy Co. y. Purshotam Sivji (l) 
was railed upon. The provisions of Article 
181 were first introduced by the Limitation 
Act of^ lS77. Article 178, where the words 
were, by the Code of Civil Procedure 
section 230.” The present Civil Procedure 
Code is an Act of ZTOS and the Article 
now sfanda with the words “by section 48 
of the Civil Prnoectnre Code, 1908.” There 
is practically m, ditTerence between the 
two ArtioloH. Tt war held under the old 

<!) B :;9 [j. K. 5U8. 
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Artiole that the general words must be 
oODstrued with some limitation, having 
regard to the words that follow, ri«., the 
words above quoted, and that the applications 
there dealt with were, therefore, applications 
ejusdem generis. A large number of decisions 
of thia Court and of other Courts support 
this view, but the case of Ohand Monee 
Dasya v. Santo Monee Dasya (2) indicates 
a somewhat different view. It deals with 
an application under section 173 of the 
BengalTenanoy Act, but holds that Article 17S 
of the Limitation Act, 1877, is applicable. 
Artiole 166 of Act IX of 1871 (which 
was the previous Limitation Act) referred 
to the execution of orders of Revenue 
Courts. In the Act of 1877 there is no 
section corresponding to Artiole 166, yet it 
was held that section 178 was applicable 
in the case above referred to. With the 
exception of that case practically all the 
other oases take the same vieWt but 1 do 
not want to discuss the matter at any great 
length. The question before me is whether 
.Article 181 applies to applications under our 
rule 67, Chapter XXXVllI. In the Bombay 
case Wadia^ Oandky Sr Co, v. Purshotam 
Siiji (1) it has been held that that Artiole 
does not cover applications of this kind. It 
follows an earlier Bombay case, Abba Haji 
Ishmail v. Abba IT^ara (3). The decision of 
Davar, J., is of 19j7 and since we have 
taken our rule from the Bombay Rules, I 
think it is only right to follow the decisions 
governing this matter of the Bombay 
Court, especially, as the same view has been 
taken there for over 40 years, I, therefore, 
bold that Artiole 181 of the Limitation Act 
does not cover applications of this character, 
but it is a very different proposition whe- 
ther unlimited time can be given to a party 
making an application under that section. 
If there is no special rule of limitation, dis- 
cretion has to be exercised in granting 
applications of this character which are of 
a summary nature. The rule itself provides 
an alternative relief ««•» relief by suit, and 
such a suit can only be instituted within 
the time given in the Limitation Act, 
Artiole 84, and it, therefore, seems to me 
that in exercising discretion with regard 
to such applications where a question of 

(2) 24 C. 707: 1 0. W. N. 634; 12 Ind. Dec. (n. e, 

1140. . . 

(3) 1 B. a53j 1 lud. Deo. (n. s.) 168. 
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lapse of time is raised, it must be ocnsidefed 
whether the time allowed by Artiole 84 
ought not to ' cover applications of this 
character. 

* J 

The next point is as regards the position 
of the present 6rm of G. C. Chunder & 
Co. It seems to me that an applica- 
tion of this oharacier for payment can only 
be acceded to in a summary procedure 
where there is no contest or doubt that the 
parties applying are capable of giving a 
full disobarge for tbn' amount claimed. 
Lakhi Narain Kbetri is dead and has left 
executors who represent his estate. It is 
stated in the affidavits relied upon by the 
applicants that the representatives of Lakhi 
L>arain are agreeable to join in giving a 
discharge to the representatives of L^ttulal, 
but it is a matter which clearly involves an 
enquiry. An order made under this rnle has 
the effeot of a decree and if there is any 
contest between the parties which involves 
an enquiry, it ought hardly to be dealt with 
in a summary mauner. In addition to that, 
the case now made is one of novation* 
In the case decided by Davar, J., relied upon 
by the applicants, I find the following 
passage: — 

*'Tb6 rule itself makes a distinct pro- 
vision for referring the parties to a suit 
and this course the Judge in Chambers would, 
I apprehend, adopt if the client set up some 
special contract or arrangement with the 
solicitor which the solicitor denied or where, 
for instance, the client pleaded payment or 
satisfaction which was not admitted or 
where, generally speaking, the client disclosed 
a defence in showing cause which would 
necessitate the taking of oral evidence.’’ 

I do not think that I can go into the 
question of novation in a summary applica- 
tion of this character and, therefore, I refer 
the applicants to a suit and cannot accede 
to the present application. Having regard 
to the fact that there is a sum of money 
still d ue to that firm, I will make no order 
for costs against them. 

Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appe4L No. 157>B of 1917. 

Angnst 3, 1918. 

Present: — Mr. Mittra, A. J. 0. 

VITHU — Pluntipf — Appellant 

versus 

DEVIDAS AND ANOTHKB — DEFENDANTS 

— Respondents. 

Limttation Act {IX o/1908), Sch. J, Arts. 44, 144 — 
Hindu Law — 6 «ardtansft.i 2 ) — Step^inother^ whether 
natural guardian — Sale by etep-mother of minor step- 
son's property— Suit by minor to recover property — • 
, Limitation. 

A step'inother is not the natural guardian of her 
minor step-son under the Hindu Law. [p. 944, ool. 2.] 

An alienation of a minor step-son’s property by 
a step-mother, therefore, stands on the same footing 
as an alienation by any de facto guardian. [p. 944, 
col. 2 .] 

Article 44 of Schedule I of the Limitation Act 
does not apply to an alienation by an unauthorised 
guardian and consequently to an alienation by a 
step-mother of property belonging to her minor 
step-son. [p. 914, col. 2.] 

Thayammal v. Kuppanna Koundan, 26 lud. Cas. 
179s 38 M. U25; 27 M. L. J. 285, followed. 

A suit by a Hindu minor after attaining majority 
to recover possession of property sold by his step- 
mother during his minority is governed by Article 
144 and not by Article 44 of Schedule I of the 
:Iimitation Act fp. 944, col. 2.] 

Article 44 of Schedule I of tho Limitation Act 
does not merely apply to sales but applies to all 
transfers of property, fp. 944, col. 2.j 

Appeal agamst the decree of the Die* 
triot Judge, West Berar. in Civil Appeal 
No. 180 of 1916, dated the 2l8t February 
1917, arising oat of Suit No. 294 of 1913, 
dated the 20th September 1916, of the 
Court of the Munsif No. 2, Akola. 

Dr. H. 8. Gour^ for the Appellant. 

Mr. M. V. Josht\ for the Respondents. 

JUDGMENT. — The plaintiff sues for 
possession of Belds sold in 1907 during 
his minority by bis step-mother Musammat 
Bukbma for Rs. 2,000. It has been found 
that there was no legal necessity for the 
sale except to the extent of Rs. 237 9-0. 
The lower Appellate Court has held that 
the suit was instituted more than three 
years after the plaintiff attained majority. 
The suit has been dismissed as barred by 
Article 44 of the Limitation Act. The 
view taken by the lower Appellate Court 
is that Muiam'niai: Eiukhma was the de facto 
guardian and Li>-.r.ii.gQr of the plaintiff's 
estate, though Ibero were separated kinsmen 
in the male line. It has followed an un- 
reported rulins: of this Court in Soinwarpuri 
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Guru Ohandanpuri v. Qopalsingh (1), 
in which my learned predecessor Sir Henry 
Stanyon dissented from Husen v. Rajaram 
(2). In the reported ruling the stepj* 
mother conveyed the property when the 
minor's mother was alive, but no such 
distinotioD was made in the judgment. 
It was laid down that "an alienation of 
the property of a minor by a person who 
is that minor’s guardian de facto is not 
merely voidable but absolutely void, and 
the minor need not sue to have it set 
aside before he can obtain possession of 
the property.” The decision was based 
upon the following dictum of their Lord- 
ships of the Privy Council in Mata Din 
V. Ahmad Alt (3): — ' - 

"it is diffionU to see how the situation 
of an uuaulhorizsd guardian is bettered 
by describing him as a de facto' guardian. 
He may, by bis de facto guardianship', 
assume important responsibilities in re- 
lation to the minor's property, but he 
cannot thereby clorbe himself with le^al 
power to sell it.” 

The case before the Privy Council, as 
pointed out by Sir Henry Stanyon, A. J. 0., 
was one governed by the Muhammadan Law 
of guardianship. Stanyon, A. J. C., also 
says * that, strictly speaking, there is no 
such thing as a de jure gnardiao under 
the Hindu Law. By custom the father 
and mother are recognised as guardians.'! 
The learned Judge Iben points out that 
an alienation by a de facto guardian, if 
for legal necessity or for the benefit of 
the minor, would be binding. 

I admit there is considerable force in 
the argument set forth in the unreported 
ruling, but I find that the High Courts 
have even in oases of Hindu Law followed 
the dictum of Lord Robson in Mata Din 
V. Ahmad Ali (3). These oases appeared 
after the decision of Somtoarpuri Guru 
Ohandanpuri v. OopaUingh XX). 

The question which I have now to 
consider is the position of a step-mother 
in relation to her uiiaor step sou. Accord- 
ing to Mayne, tho father and next to 

to 49 I.ul. C:-..-:. 2 

(S> -d Iq<I. Cixs. 10 N. h. R. 

(3) 13 liul. Cas. L^Vd; 3-t A. liUj 23 M. L. J. 6; 16 
C. \V. N 3 il M. L. T. l t'>; (1912) M. W. N. IS'l; 

9 A. L. j. 21 J t5 <J. L J. 270i It B'-'fn. L. R. 192: 16 
O. O. iJ; 3..- I A. 49 (P.C.). 
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him the mother is the natural guardian 
of a Hindu minor: in default of parents 
bis nearest male kin should be appointed. 
Id Thayammal v. Kuppanna Koundan (4) 
Sadasiva Aiyar, J., says: — 

"I hold that under Hindu Law, nobody 
else than the father and mother of a 
minor (with probable exoeptions in favour 
of the elder brother and the direot male 
and female ancestors of the minor) is 
entitled as a matter of natural right to 
be and to act as guardian of a minor’s 
person and properties. Recourse must be 
had to the Court (representing the rights 
of the King which are paramount to 
even the rights of the parents) where 
there is no natural guardian alive.” 

The case before him was, however, not 
that of a step-mother. In Bambaee v. 
JjMUTchand Deochund (5) a step-mother was 
held to be the natural guardian on the 
authority of ’ the following verse from 
Manu: 

**lf among all the wives of the same 
husband, one bring forth a male child, 
Manq has declared them all, by means 
of that son, to be mothers of male issue.” 

Tbis view, though in accordance with 
the opinion of the Sbastri, is dissented 
from in Maharanee Rant Bunsee Koonwaree 
V. Maharanee Soohh Koonwaree (6), so far 
as regards the interpretation of the text 
of Manu, Loch and Maopherson, JJ,, point 
out that the step-mother does not stand 
as a mother for all purposes. Although 
the argument that under no oiroumstanoes 
can she inherit from a step son is in- 
applicable to Bombay and Berar, the 
observation of the learned Judges that the 
text of Manu does not make the step- 
mother a mother so that she may inherit 
as mother is true also of Bombay and 
Berar. She inherits as wife and widow 
of the father from the step son, that is, 
as a ffolraja saptnda, and she comes in 
Bombay after the paternal grandmother 
(Mayne’s Hindu Law, 8th Edition, paragraph 

566). 

Reliance placed on behalf of the 
respondents on Jago v Oodal (7). That 

<4) 26 Iiul. Cas. 179; 38 M. 1125; 27 M. L, J. 285. 

(6) 2 Borradailo’s S. A. 11. 163. 

(6) 7 W. E. 321. 

(7) 4 N. L. R. 20. 


case is no authority for holding that the 
step-mother is a natural guardian. It 
merely lays down that an alienation by 
her may bind the step-son’s estate, if it 
is justified by necessity, or is for his benefit. 

In Kristo Kissor J^eoghy v. Kadermoye Bossee 

(8) , it was laid down that the claims of rela* 
tivesto the guardianship of a minor stand upon 
a different footing from those of parents, 
and it is pointed out that all relatives 
mentioned in Maonagbten’s Principles and 
Precedents of Hindu Law, Chapter YIT, 
have not an absolute right to take upon 
themselves the guardianship of a mfnot 
without any permission or authority from 
the ruling power. 

Upon a consideration of the authorities 
I have come to the conclusion that the 
step mother is not a natural guardian 
under the Hindu Law. 

The alienation by a step mother, therefore, 
stands on the same footing as that of any 
other de facto guardian. She is an '*un* 
authorized guardian”, to quote the words 
of their Lordships of the Privy Council, 
and not a guardian within the meaning 
of Article 44, and to an alienation by 
such a guardian the Article does not apply: 
TKayantmal v. Kuppanna Koundan (4). 
I may point out that Article 44 of the 
present Limitation Act applies not merely 
to sales hut to all transfers of property, 
and the restricted oonstrootion placed on 
the meaning of the word *'gaardiaD” by 
the Madras High Court appears to me to be 
sound. 

For the appellant the case of BaJappa 
Bundappa Todkal v. Ohanhasappa Shivalingappa 

(9) is relied upon. This case fully 
supports the appellant’s oonteotion but 
goes farther than it is neoessary for me 
to bold, for, according to the Bombay 
view, even an alienation by a mother 
would not be governed by Article 44 cy 
Article 91 of the Limitation Act. The 
attention of the learned Judges was, however, 
not draiKD to certain observations made 
by the Privy Council in the case of 
Qnanasamhanda Pandara Sanadhi v. Velu 
Pandaram (10). At page 279 Sir Richard 

(8) 2 0. L. E. 583, 

(9) 33 lud. Cas. 444; 17 Bom. L. R. 1134, 

(10) 23 M. 271; 4 C. W. N. 329j 27 I. A. 69; 10 
M. L. J. 29; 2 Bom, L. R. 697; 7 Sar. P. C. J. 671} 8 
Ind, Doc. (n, 8.) 691 (P. 0.). 
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Conoh says in respeot of an alienation 
made by the mother of a minor:^ 

*Ohookalinga attained majority in 1880 
and had by Article 44 of the Act three 
years for sniog to set aside the sale by 
his gaardiao. He did not do so and by 
section 28 of tbe Limitation Act bis right 
became extingnisbed.*’ 

Sham Ohandra y. Oodadhar Mandal (11) 
cited for the respondents was decided be- 
fore the Privy Connoil case of Mata Din 
y. Ahmad Alt (3). Tbe actnal decision 
in the case, however, supports the view 
taken by me, though there are dicta in 
fayoDr of tbe respondents. 

As regards the application of Article 
91 there bas not been muib argument 
before me. Ordinarily, it applies to an 
instrument executed by a party or his 
predecessor-in-interest. Hence it has been 
held by this Court in Asaran y. Ratan- 
singh (12) that a minor member of a 
Joint Hindu family is not bound to set 
aside a eale effected by the managing 
member, and Article 91 does not apply 
to a suit for recovery of possession of 
his share by tbe minor on attaining 
majority. Such a sale may, in certain 
oases, be binding on him just as a sale 
by a de facto guardian. Bat in neither 
case is the minor bound to sue to set 
aside such a sale. 

There was no neceasity for tbe sale. 
Out of the total consideration of Rs. 2,000 
only Rs. 237-9 0 was foand to have been 
required for necessary pnrposes. The 
suit is governed by Article 144 and is within 
time. 

Tbe decrees of tbe Coarts below are 
set aside and in lieu thereof it is decreed 
that tbe defendants do put tbe plaintiff 
in possession of tbe property mentioned 
in the plaint up^n tba plaintiff paying 
Rs. 237.i:f-0 to tbe defendants, Tbe 
plaintiff will get his costs in all tbe three 
Courts. 

Decrees set aside. 

(11) 9 lud. Casi. 377; 13C. L. J. 277. 

(12) 32 lucLCas. 242; 12 X. L. It. 12. 


CALCUTTA HIGH COURT. 

CiTiL Rule No. 530 of 1918. 
.'January 28, 1919. 

Presenii — Mr. Justice N. R. Cbatterjea 
and Mr. Justice Newbould. 
GOBINDA KUMAR SUR— Petitionsa 

versus 

RAM CHANURa BHATTAOHARIBE 
AND OTHERS — Opposite Party, 

Negotiable ^Handi payable after one 

monthf inadmissible in evidence—Suit for recovery 
of original consideration, maintainability of—Inmita- 
tion, commencement of - Pleadings — Facts admitted 
■whether need be proved. 

A salt based upon two hundts payable in 30 days 
from the date of execution was brought more than 
three years from the date of tbe hundis but within 
three years from the expiry of the month within 
which, the hundis were payable. The hundis were 
not properly stamped and were, therefore, inadmis* 
sible in evidence: 

ffeld, that, assuming tbe plaintiff could main, 
tain the suit for the original consideration, the suit, 
not having been brought within three years from the 
date of payment of tbe original consideration, must 
be held to be barred ■ by limitation, [p. 947, 
col. 1.] 

The circumstances under which a creditor may 
sue on the original consideration when the bill or 
note given by the debtor to the creditor for the 
payment of the money at a future time becomes 
inadmissible in evidence considered, [p. 946, col. 2.3 

A fact admitted in the pleadings need -not be 
proved, [p. 947, col. 1,] 

Rule againsb the deoisiou of the Judge 
of the Court of Small Causes at Dacca, 
dated the 27tb June 1918. 

Babas Ounada Gharar* Sen, Peary Mohan 
Ohatteriee and Khitish Ohandra Neogy, for 
the Petitioner. 

Baba Bajendra Ohandra Ouha, for the 
Opposite Party, 

JUDGMENT. — The question raised in 
this case is whether tbe suit is barred by 
limitation. 

Tbe suit was based upon two hundis 
payable in 30 days from the date of 
exeoutioD, and was brought more than 
three years from tbs data of the hun'Jis but 
within three years from the expiry of the 
one month within which the hundis were 
payable. The hundis were not properly 
stamped and were, therefore, inadmissible 
in evidence. 

Tbe Court belo^Y held that although the 
hundis were inadmiysible in evidence, tho 
plaintiff was entitled to sue on the origiual 
coDslderatioa and tarther that the plaintiff 
was eotitlc J to prove by oral evidence the 
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cocditions nnder whiob the znoney was 
repayable by tbe debtor. 

As regards tbe 6ret poiot, tbe Court 
below relied upon the case of Tramatha 
Nath Sandal v. DioarZca ^aih Bey (1). 

Tbe law to be applied in snob oases is 
clearly laid down in tbe case of Sheikh 
Akhar v. Sheikh Khan (2), where Sir Riobard 
Garth, C. J., said; “When a oanse-of action 
for money is onoe complete in itself, 
whether for . goods sold, or for money 
lent, or for any other olaim, and tbe 
debtor then gives a bill or note to tbe 
creditor for payment of tbe money at a 
fntnre time, tbe creditor, if the bill or 
note is not paid at maturity, may 
always, as a rule, sne for tbe original 
ooDsideration, provided that he has not 
endorsed or lost or parted with the bill 
or note, under such . oiroumstanoes as to 
make tbe debtor liable upon it to some 
third person. In ouob oases tbe bill or 
note is said to be taken by tbe creditor 
on account of the debt^ and if it is not paid 
at maturity, the creditor may disregard 
the bill or note and sue for the original 
eonsideration.’* 

“But when tbe original cause of action 
is tbe bill or note itself, and does not 
exist independently of it, as for instance, 
when, in consideration of A depositing 
money with B, B contracts by a promissory 
note to repay it with interest at six 
months’ date, here there is no cause of 
action for money lent, or otherwise than 
upon tbe note itself, because tbe deposit is 
made upon tbe terms contained in the 
note, and no other, In snob a case the 
note is the only contract between tbe 
parties, and if for want of a proper stamp, 
or some other reason the note is not 
admissible in evidence, tbe creditor must 
lose bis money.” 

The principle laid down by Garth, C. J. 
has been followed in tbe case of Ram Bahadur 
, Banuri Ram (3), 

Tbe case of Rramatha Nath Sandal v, JJwarka 
Nath Bey (I) relied upon by the Court below 
was considered by the Allahabad High Court 
in the case of Parsotam Naiain v. Taley 
Singh (4), where Mr. Jcstioe Aikman 

(1) 23C, 861; 12 Ind. Dec. Cn. s.) 665. 

(2) 7 C. 256; 8 C. L. R. 628; 3 Ind. Dec. (n. b.) 713. 

(3) 19 Ind. Cas. 840; 17 C. L. J. 399. 

(4) 26 A. 178; A. W. N. (1903; 217. 
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pointed out that the decision of Sir Richard 
Garth was misunderstood in the case of 
Iramatha Nath Sandal v. Btoarka Nath Bey 
( 1 ). 

It is unnecessary, however, to diecues 
this question further; because, assuming 
that the plaintiff could maintain the suit 
for the original consideration, tbe suit, not 
bavieg been brought within three years 
from the date of payment of tbe original 
consideration, must be held to have been 
barred by limitation. ^ 

Tbe Court below has held that * the 
plaintiff is entitled to prove by oral evidence 
tbe conditions under which tbe money 
was lent to, and repayable by the debtor. 
I would, therefore, hold that tbe plaintiff's 
cause of action has arisen after .30 days 
from tbe dates, of tbe bills and that tbe 
suit having been brought within three 
years of such dates, the olaim is not barred.” 

This question was also considered by 
Sir Richard Garth in Sheikh Akbar v. 
Sheikh Khan (2), cited above. The learned 
Chief Justice observed as follows: 

“it is further contended on behalf of tbe 
plaintiff that, as by tbe promissory note 
tbe plaintiff gave tbe defendants two 
months’ time to pay tbe Rs. 225, limitation 
ought not to run till the expiration of 
that time. But the obvious answer to this 
is, that the promissory note is not proved, 
and that it cannot be used for exlending 
tbe time for payment of tbe Rs. 225 any 
more than for any other purpose.” 

A similar view was taken by Mr. Justice 
Mookerjeein the case of Ram Baha'i urv, Basurt 
Ram (3) cited above. There the question to be 
considered was whether tbe terms of the con* 
tract for payment of interest could be proved 
by oral evidence in a case where the contract 
upon which the suit was based was inad- 
missible in evidence. The learned Judge 
said: Tbe terms of tbe contract for pay- 

ment of interest were reduced^ to writing. 
Tbe written instrument was excluded from' 
evidence by reason of the provisions of sec- 
tion lOB of the Court of Wards Act, 1679. 
It is clear, therefore, that under section 91 
of the Indian Evidence Aot, oral evidence 
was not admissible to prove the terms of the 
contract for tbe payment of interest. The 
learned Yakil for the respondent has ingeni- 
ously suggested that as the instrument 
itself must be held inadmissible, there is no 
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proof that the terms of the ooDtraof; for pay^ 
ment of interest were redaoed to writin^f. 
This argnment is obvioasly fallaoious. The 
written instrament may be looked at for the 
purpose of showing that the terms of the ooQ' 
traot for payment of interest had been redao- 
ed to writing within the meaning of section 
91 of the Indian Kvldenoe Aot, or oral eyi- 
denoe may be given to show that the oon- 
traot as a matter of faob was redaoed to 
writing.” 

It is contended before as by the learned 
Pleader for the opposite party that under 
section 35 of the Stamp Aot^ a document 
which is inadmissible oannot be need for any 
purpose whatsoever aud that in that view no 
evidence can be addaoed to show that the 
terms of the contract were redaoed to writing 
BO as to attract the provisionj of seotion 91 
of the Evidence Aot. 

Bat, in the present case, it was unneces- 
sary to adduce any evidence on the point; 
because the plaintiff himself in the plaint 
admitted that the terms of the contract, 
namely, that the defendant was to pay the 
money under the hundt within a month of the 
date of execution, bad been redaoed to writ- 
ing; and a fact admitted in the pleadings 
need not be proved. It was, therefore, an» 
necessary to adduce any evidence to show 
that the terms of the contract had been re- 
daoed to writing. 

It being admitted that the terms of the 
contract were redaoed to writing and as no 
oral evidence was admissible to prove the 
said terms, the suit ought to have been 
brought within three years of the date of the 
transaction, if it could be maintained on the 
original consideration: and not having been 
so brought, the suit is barred by limitation. 

The decision of the lower Court mast, 
therefore, be set aside and the sait dismissed 
with costs. 

We assess the bearing fee in this Court at 
one gold mohur. 

The Hale is made absolute. 

Hule made uhsolutei 
Suit dumisscd. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 416 op 1916. 

July 8, 1918. 

Fresenti — Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Shah. 

GULAB BAIJI — Defendant- 

Appellant 
venua 

BAI TEJBAI — Plaintiff — 
Respondent. 

Bombay Bhagdari and Narvadari Act (K 0/1862), 
a. 3 — Sale of different poHions of recognised sub- 
division o/bhag by different oionere in favour of single 
vendee^ validity of. 

The defendant purchased from the plaintiff 
certain bhagdari lands, aud at the same time pur- 
chased certain other such lands from another 
person. The whole of the lands so purchased 
comprised a recognised sub-division of a bhag. The 
plaintiff brought a suit to recover the land she had 
sold, on the ground that the sale was illegal and 
void as being of an unrecognised 8ub-di\asion of a 
hhagi 

Held, that the effect of the two sales being to 
bring together various dismembered portions of a 
recognised sub-division of a bhag iuto the hands of 
one owner, tho transactions did not violate the 
terms of section 3 of the Bhagdari Act and were not 
illegal or void. [p. 948, col. 1.] 

Second appeal from the decision of the 
District Judge, Broach, in Appeal No. 56 
of 1914, reversing the decree passed by 
the Additional Subordinate Judge at Broach, 
in Suit No. 203 of 1913. 

Mr. O, N. Thakor, for the Appellant, 

Mr. Bhirajlal K. Thakore (whith him Mr. 
Batanlal Ranchhoddaa) , for the Respondent 

JUDGMENT. 

Scott. C. J.— The suit was Bled by the 
plaintiff- respondent to recover possession of 
certain Bhagdari lands comprised in a sale 
made by her to the defendant on the 25th 
January 1910, on the ground that the sale 
being of an unrecognised portion of a peta 
bhag was illegal and void under the pro- 
visions of the Bhagdari Aot. The sale by 
the plaintiff took place at the same time 
as the sale by a woman named Tejbai to 
the defendant of other portions of the peta 
bhag to which the plaintiff’s sale related, 
and they have been held to be one alien- 
ation though evidenced by the two docu- 
ments. They related, taken together to 
the whole of Survey Nos. 34, 77, 113 119 
and a portion, namely, 2 acres and 20 
gunthas of Survey No. 157, and the Survey 
Numbers enumerated comprised the whole 
of the pita, bhag or recognised sub-division 
of a bhag. The remaining portion of Survey 
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No. 157 was aofcaally in possession of the 
defendant, the transferee under the two 
sale deeds. It has been held by the learned 
Judge of the lower Appellate Court that 
the possession of the defendant was as 
owner acquired by adyerse possession of 2 
sores and 2 gunthas oomprising the balanoe 
of Survey No 157, The effect of the two 
sale-deeds, therefore, on the 25th January 
1910 was, provided the sale-deeds were 
not invalid, to vest in the defendant the 
whole of the peia hkag or recognised sub- 
division. It is oonoeded that if by a more 
elaborate oonveyanoing procedure care bad 
been taken to vest in a third parly the 
interests of the plaintiff, the defendant and 
Tejbai by one document, and the third 
party had then re-transferred to the defend- 
ant, no objection could have been taken 
that the transactions violated the provisions 
of the Bbagdari Act. For section 5 of that 
Act provides that nothing in the Act con- 
tained shall be construed as prohibiting the 
alienation of any hhag or share, or recognised 
sub-division of any hkag or share, if such 
alienation be in other respects warranted 
by law, the object and intention of the 
Act being to prevent dismemberment of 
hkags or shares or recognised snb-divisions 
thereof in Bbagdari villages. It is obvious 
that the effect of the transactions has not 
been to effect disEoemberment of bhags or 
shares. It has bad the effect of bringing 
together the various severed portions of a 
recognised sub-division into the bands of 
one owner. Tbe substance of the transaction 
is wbat must be looked at, and if the sub- 
stance is regarded, it appears to me clear 
that there has been no alienation such as 
is prohibited by the terms of section 3 of 
tbe Act. I would, therefore, reverse tbe 
decree of tbe lower Appellate Court and 
dismiss tbe suit with costs tbrongheut upbn 
the plaintiff. 

Sbab, J. — I am of tbe same opinion. 

Decree reversed. 
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CAbOUTTA HIGH COURT. 

Appeal FROM Original Decree No, 261 • 

OP 1917. 

March 18, 1919, 

Present: — Justice Sir Asutosb Chaudhuri, Kt., 
and Mp. Justice Newbonld. 

KALI CHARAN SINGHA and otbebs 
— Plaintiffs — Appellants 

versus 

KIR\NBALA DEBI and otjers— 
Defendants— Respondents. 

Partition^ partialf xohether permissible. 

Ordinarily, there cannot be a partial partition, 
but the rale is elastic and has in several cases been 
departed from If there is no inconvenience, there 
can be a partition of a joint dwelling house without 
partition of other joint properties, [p. 949, col. 1.] ^ 

A testator cannot legally restrain the partition 
of a catekavibavi and thus create a perpetuity, [p. 949, 
col. 1.] 

Appeal against tbe decree of tbe Addi- 
tional Subordinate Judge, MurabidabAd, 
dated the 25th Juue 1917. 

Mr. Gibbons (Advocate-Gaueral), Dr. 
Dwarka Nath Mitter, Babua 8arat Kumar 
Mifra, Pyari Mohan Ohatterjee and Jyotish 
Ohandra Hazra, for tbe Appellants. 

Babas Mahendra Nath Ray, Ppendra 
Narain Bagchi and Jyolindra Narain Bagchii 
for tbe Respondents. 

JUDGMENT. 

Ohaudburi, J.~I think that the plaint- 
iffs in this case can sue for partition 
of the dwelling boose. No donbt ordinarily 
according to tbe oases of this Court there 
cannot be a partial partition, but the 
rule is elastic and has in several 
oases been departed from. It has not 
been ebown that it is inoonveuient to 
partition the dwelliog house separately. 
On tbe other baud, it seems to be cap- 
able of being partitioned without affecting 
the other properties at all or the in- 
terests of tbe parties. Tbe parties are 
making separate collections with regard 
to tbe Mebals to which they are entitled. 
There is a question with regard to this 
house about a right of residence in it 
claimed by defendant No. 2. Admittedly 
she has a right of residence in that pro- 
perty and wbat portion should be allotted 
to her has to be tried and determined in 
her presence, in consequence of which she 
has been made a party to this suit. She 
is not interested in any other property 
belonging to tbe co-sharers. Their shares 
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are admitfced-^namelyi tbe plaintiff No. 1 
is entitled to 3 rd, plaintiffs Nos. 2 and 
3 to 1/dth eaob and defendant No. 1 to 
^rd. Defendant No. 2 is entitled to re* 
side in the portion ^hioh was oeonpied 
by tbe testator's wife. Sabjeot to snoh 
right the honse should be partitioned 
between the parties. The plaintiffs are 
quite agreeable that in partitioning the 
property the portion whioh has been 
oeonpied by defendant No. 2 may be 
allotted to their share, There is no 
diffionlty in doing that. It is a question 
of valaation more than anything else. 

The plaintiffs do not seek to partition 
the Thaknrbari and Natmandir. The only 
other question is as regards the Oatoharibari. 
Tbe respondents* learned Vakil does not 
even contend that the learned Judge was 
right in holding that it is incapable of 
partition. It is certainly capable of 
partition and, therefore, the Oatoharibari 
shall be partitioned according to the shares 
declared, The testator could not legally 
restrain such partition and create a per* 
petuity in the manner he sought. 

The appeal is decreed and partition will 
be effected in accordance with the directions 
given above. 

The appellants are entitled to their costs 
in this Court and in the Court below. 
We assess the hearing fee in this Court at 
Ra. 300. 

Newboclo, J.— I agree. 

decreed. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 4 op }9l?. 

June 23, 1919. 

FrcBent: — Sir Dawson Miller, Kr., Chief; 
Justice, and Mr. .Justice Adami. 
MAHABIR SAHU and otjer'*— Defendants 

ASTJ 

VcTSHS 

RAM SARAN SAHU others— 

P LAI NT F>' * — B ENPONDKNT3. 

Ripariaa uj- Right to v,a v^afc>‘ of 

atural ftrva>nlrf f.>r i. of. 

The rib'll! ..f n owiior tu uan llio wtitor of 

a streamU-t .-ith... for tl„- hn-atiou or 

for the pu.po.:,. of w o,. .oKuor.linory 

use of the wator oo.l !. - hf ,o I a- a . mr. 

the use shall not ioteri.-ro Ur- Iruv un.v- ..f the 

water by other propriotui-j lP- ^ "•-I 


Letters Patent Appeal from a decision of 
Justice Sir All Imam, in Second Civil Appeal 
No, 205 of 1917, dated the 18th Janaary 
1918, raported as 44 Idd. Cas. 19, affirming 
the decree of tbe Subordinate Judge, Ranchi, 
dated tbe 22Dd November 1916. 

Mr. Beyasut Hasan, for the Appellants. 

Mr. Siva Nandan Rai, for ths Respondents. 

JUDGMENT. 

Miller, C. J. — This is an appeal from a 
decision of a single Judge of this Court 
affirming a decree of the Subordinate Judge 
of Ranchi. The questions in dispute relate 
to tbe right of the defendants to nse tbe 
water of a small stream whioh passes 
alongside or through their lauds and then 
flows on into the land of the plaintiffs. 
It appears that some 40 or 50 years ago 
the plaintiffs’ ancestors erected a dam across 
the bed of this stream which has at no 
time of the year a very great flow of 
water, and it appears that daring the dry 
weather it is either entirely dried up or 
there is only a very small trickle. Tbe 
object of erecting this dam across the 
river was that tbe water might accumulate 
and so be diverted for purposes of ir- 
rigating the plaintiffs* land, of which they 
have about 100 bighas under rice cultiva- 
tioD. A few years before the institution 
of the present suit it appears that tbe 
defendants, whose land adjoins this stream 
a little higher up, bad been erecting, or 
endeavouring to erect, dams acrons the stream 
for the purpose of diverting the water on 
to their own tenement in order to irrigate 
their own rice fields. The plaintiffs were 
aggrieved by this on the ground that it 
did not allow suffioient water to flow down 
into their part of the stream, with the 
consequence that during the year immediately 
before the prosecution of the suit their 
holds were not properly irrigated and 
their crops suffered. They, therefore, insti- 
tuted tbe present suit against tbe defendants 
claiming a declaration that they had ac- 
quired a right, whioh they called a right 
of easement, to irr'gate their lands in 
Mauza Nurn, which is the Mauza in whioh 
their lands are situate, by diverting the 
water of the stream by means of a 
Cliohka and that the defendants have no 
right to interfere with or diminish the 
of water tijwing through the saiU 
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stream. They also claimed an injanetion 
reetiaining the defendants from patting 
dams across the stream and from obstraoting 
the flow of water through the stream into 
the plaintiffs’ village. They farther claimed 
an ininnotion restraining the defendants 
from diverting the flow of water into the 
fields of their Manza. They asked that 
the defendants should be ordered to de- 
molish the dams which they had erected 
and they farther claimed damages. 

The matter came before the Mansif, 
who granted a decree in favoar of the 
plaintiffs bat with considerable modifications. 
His decree declared that the plaintiffs have 
as mach right to irrigate their lands as 
the defendants and that the defendants should 
not take or obatract more than a twentieth 
part of the water of this rivaleb for 
irrigating their lands at any time when 
these fields stand in need of irrigation. 
They were also restrained from taking 
any more than the said quantity of water. 
Tbati of coarse, was not the declaration 
or the injanetion which the plaintiffs were 
asking for, and it did not satisfy them 
beoaase their case was that, having ac* 
qaired a right of asing the water for 
purposes of irrigation by prescription over 
a period of more than 40 years, the de- 
fendants by using the water for the 
same purpose were interfering with the 
rights which they bad acquired, and that, 
although the riparian owners would have 
the ordinary rights of user of the water 
for domestic parposes snob as washing and 
drinking and watering their cattle, they 
had not extraordinary rights such as di- 
verting the flow of water for the purposes 
of irrigation so as to interfere either with 
the ordinary rights of the lower riparian 
owners or with the rights which they had 
aoqaired by prescription. And, as there 
was only sufficient water in the stream at 
any time to satisfy the needs of the 
plaintiffs for the parposes of irrigation, the 
defendants could not, in any event, use the 
water to any extent whatever for irrigat- 
ing their own lands without interfering 
with the rights of the plaintiffs. 

The matter was, therefore, taken on appeal 
to the Subordinate Judge. The Subordi- 
nate Judge in a very careful judgment, 
in which be reviewed the authorities, seems 
to me to have come to a correct decision, ffe 


found as a fact that the plaintiffs have 
acquired a prescriptive right to the use of 
the water of this stream for pupposes of 
irrigation. He finds as a fact that the de- 
fendants, although within the last few years 
they have endeavoured to divert the water 
for irrigating their own lands, have ao- 
qaired no snob prescriptive right to the 
nse of the water for the parposes of ir- 
rigation. He also finds that the stream 
is a small one and very little water re- 
mains in it. The water is barely sufficient 
for the purpose of irrigating the plaintiffsV 
land. Therefore, any water taken from 
this stream by the defendants has the* 
effect of diminishing the quantity of water 
required for irrigating the plaintiffs’ land. 
These are the findings of fact which the 
Subordinate Judge has come to, and by 
these findings this Court is bound. Hav- 
ing arrived at these conclusions, the learn- 
ed Subordinate Judge set aside the decree 
of the Muusif aud iu lieu thereof be granted 
the following declaration: — 

"That the plaintiffs have acquired a 
right to irrigate their land of Maoza 
Nnru by diverting water from the streamlet 
which rises in Ulgara bills, passes through 
villages Choriya and Saradih and flows 
into village Nuru. It is further declared 
that defendants have no right to use the water 
of this streamlet for the purpose of irriga- 
tion; and further they have no right to 
place mud dams aoroes this streamlet and 
thereby diminish the quantity of water 
which flowed down the stream to plaintiffs* 
village. The defendants are perpetually 
restrained from oonstraating dams across the 


streamlet and also from interfering with 
plaintiffs* right. The defendants are directed 
to remove the dams and ditch and channel 
existing in the bed of the stream within three 
months from the date hereof. In default 
the plaintiffs shall be entitled to have them 
demolished and filled up by Court in execu- 
tion of decree. The plaintiffs shall also get 
Rs. 50 for damages in this case from the 
defendants ’, and then the Subordinate Judge 
awards the appellants before him costs. 

hrom that decree an appeal was preferred 
to this Court which came before a single 
Judge who, after hearing the arguments 
of both parties, dismissed the appeal, coming 
to the ooDolubiou that, on the facts found 

in this case, the decree jl of JIlthelMearned 
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Subordinate Jud^e wa; risrbt, I ought to 
say that in the appeal before the learned 
Judge of this Court the only part of the 
deoree which the appellants oomplained 
about was that part wbioh deolared that 
the defendants had no right to use the 
water of the streamlet for the purposes 
of irrigation. They did not oontend that 
they had any right to dam up the atream 
and so divert the water on to their own 
lands, but they did oontend that they had a 
natural right to the use of this water to 
some extent at all events for the purpose 
of irrigating their lands, and they claimed 
that this part of the declaration should 
be set aside or modiSed. The learned 
Judge, however, came to a different oonolnsion 
and, taking the Bndings of the Subordinate 
Judge that the streamlet was so small 
and the supply of water so little that it 
was barely sufficient for the purpose of 
irrigating the plaintiffs* land, held that 
that part of the declaration which was 
oomplained of was in the circumstances 
perfectly right according to law. He said: It is 
evident, therefore, that there is no such abund- 
ance of water coming through this streamlet 
as to irrigate the lands of the defendants 
without the lands of the plaintiffs suffering 
from want of water, aud, as the right of 
the plaintiffs is established by prescription 
to the exclusive use of this water for the 
purpose of irrigating their 100 bighas oi 
land, the ordinary incidents of riparian 
rights cannot be applied to their case. 

Prom that decision the present appeal 
has been preferred to this Bench under 
clause 10 of the Letters Patent and the 
same arguments have been put before us 
as were apparently urged before the 
learned Judge. It has further beenoontended 
that, although the appellants had a 
grievance aoder the decree cf the Subordinate 
Judge, they have got a still further 
grievance under tl.o judgment of the 
learned Judge of this Oourc because of 
the words which I have just read from 
the concluding part of bis judgment, where 
he speaks of the plaintiffs having acquired 
a prescriptive to the oxoiasivo use of 

the water for the purpose of irrigating 
their lands aud rhe ordinary incidents 
of riparian rights n it being appli- 
cable to the case. It has been contended 
before us that the right to irrigate is one 


of the ordinary rights of all the riparian 
owners and that the defendants in this case 
would be entitled to nse the water for 
irrigation, at all events in a reasonable 
manner. It seems to me that the answer 
to this argnment is that it is not aocarate 
to describe the use of water for the 
purposes of irrigation as an ordinary right 
of a riparian owner. The difference between 
the ordinary nses of water running past a 
per8on*e land and what may be called the 
extraordinary use of it has been laid down 
from time to time in judgments both in 
this country and in England, and the 
matter was very clearly dealt with by 
Lord Kingsdown in the oass of Miner v. 
Oilm^our (l), where that learned Judge in 
delivering the judgment of the Board said: — 

*'By the general law applicable to ma- 
iling streams, every riparian proprietor 
has a right to what may be called the 
ordinary use of the water ffswiag past hia 
land; for instance, to the reasonable use 
of the water for his domestic purposes 
and for his cattle, and this without regard to 
the effect which such use may have, in a 
case of deficiency upon proprietors lower 
down the stream. 

“But, further, he has a right to the use 
of it for any purpose, or what may be 
deemed the extraordinary use of it, provided 
that he does not thereby interfere with 
the rights of other proprietors, either above 

or below him. 

“Subject to this condition, he may dam 
up the stream for the purpose of a mill, 
or divert the water for the purpose of 
irrigation. 

“But he has no right to interrupt the 
regular flow of the stream, if he thereby 
interferes with the lawful use of the water 
by other proprietors, and inflicts upon them 
a sensible injury.” 

The right of the riparian owner 
to use the water either for the 
purpose of irrigation or for the purpose of 
manufacture, which is here described by 
Lord Kiogedown as extraordinary user of the 
water, is aubjeot, as pointed out, to the 
condition that the use in that manner shall 
not interfere with the lawful use of the water 
by the other proprietors, and it has, I 
think, been fairly dearly established at tho 

:i) (l8o9) 12 Moore I*. C. 131 at p. loGi 3 L, T. 98 
7 W. It. 3.i8i It. It. 3i 14 E. It. 891, 
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present day that the oondition under wbiob 
the water may be used for this extraordinary 
purpose includes the reetriotion that the water 
whieb is taken and used mast be restored 
substantially undiminisbed in volume and 
UDobanged in obaraoter, so that the question 
wbiob has to be considered in each of 
these oases where an extraordinary use is 
made of the water, as in the present case, 
for the purpose of irrigation is, whether 
the water need for this purpose does in fact 
substantially diminish the volume of water 
flowing in the stream so as to interfere 
with the rights of the lowerriparian owners. 
It may be that in a large river a very 
considerable volume of water might be 
used and never returned again to the river 
by the riparian owner who is irrigating 
his lands by taking water from the river, 
and yet there would be no substantial 
diminution of the flow of water so as to 
interfere with the rights of the lower 
riparian owners. It may be again, in a case 
where there is a small stream, that the 
use of water for tbe purposes of irrigation 
by one riparian owner might or might not 
interfere with the rights of those lower 
down the stream. It would be a question 
of fact in each case. But in the present 
case we have got to recollect what the 
actual hndings are, and we have got to 
recollect further that tbe plaintiffs — respond- 
ents in this case — have acquired in addition 
to the ordinary rights of using tbe water for 
domestic purposes a further right of using the 
water for purposes of irrigation. Tbe finding 
is that the stream is a small one and that 
tbe water in it is barely sufficient for the 
purpose of irrigating tbe plaintiffs' land, 
and, therefore, any user by tbe defendants 
for the purpose of irrigation must 
necessarily diminish tbe volume of water 
so as to deprive the plaintiffs of tbeir 
right of irrigation which they have undoubted- 
ly acquired. Therefore, it seems to me that 
the plaintiffs have established their case 
and were entitled to tbe injunotion claimed, 
but I wish to point out, in case of any 
misapprehension, that where the learned 
Judge in tbe judgment now under appeal 
use tbe words that as the right of the 
plaintiffs is established by prescription to 
the exclusive use of this water for the 
purposes of irrigating tbeir ICO bighas 
of land, tbe ordinary incidents of riparian 
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rights cannot be applied to their case," 
I do not think he was meaning any more 
than this, that, in considering the interfer- 
ence with the rights of the plaintiffs, by 
the defendants using the water to irrigate, 
their lands, one bad to consider not only 
the ordinary incidents attaching to the 
rights of riparian owners but this further 
fact that the plaintiffs in this case had 
acquired an absolute right to dam up tbe 
river and irrigate tbeir land and nse the 
water for that purpose, and, in speaking 
of tbe exclusive use of this water, be does 
not mean that the plaintiffs were entitled 
to use this water and prevent the defend- 
ants from using it for any purpose 
whatsoever. The defendants can obviously 
use tbe water for all ordinary purposes, 
which have been described as domestic 
purposes such as washing, drinking, and 
water for cattle, bat as the defendants 
have not acquired any prescriptive right 
to nse the water for purposes of irrigation 
and as they have no right at all to nse 
tbe water for tbe purposes of irrigation 
if thereby they interfere with the rights 
of the plaintiffs, I think that all tbe 
learned Judge meant by tbe expression 
exclusive use of the water” was that tbe 
plaintiffs were the only persons as between 
them and the defendants wbo are entitled 
to use the water for tbe purposes of 
irrigation, and not that they alone had 
any right to use tbe water so as even to 
exclude tbe defendants from using it for 
ordinary domestic purposes. With these 
observations it seems to me that tbe decree 
appealed from in this case was right and 
that this appeal ought to be dismissed 
with costs. 

Ao 4HI, J. — I agree. 

Appeal disniiteei. 
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H1H1PR07A MOZCMDA& V, DEBBMORA MATH. 

CALCUTTA HIGH COURT. 

Appeal fhou Appellats Dbcbeb No, 2192 

OP 1917. 

Maroh 19. 1919. 

Pmen^z-^-Justioe Sir Eroest Fleiober, Kt., 

and Mr. Ja^itioe Caminsr- 
Srimatt HBMAPROVA MOZUMDAR— 

DeFB N DANT — A PP BLL AMT 
versu$ 

DEBENDRA NATH BASU ANDOTflKKa— 

Respomobmts. 

r Transfev of Property Act (IV of 1882), 5. 108 (j) — 
Landlord and tenant — Lands granted f<yr purpose of 
erecting houses —Transfer of osat raiyafci twlding — 
Landlord^ consent of, whether necessary — Custom — 
X.oakhali, 

.In Noakhali and its neighbourhood with regard to 
lands granted for the purpose of erecting houses on, 
there is a looal usage or custom prohibiting the 
transfer of an osat raiyati holding without the 
consent of the landlord. 

Appeal against the deoree of the Distriot 
Judge. Noakhali, dated the 31st Angnst 
1917, affirming that of the Mansif, 
let Coart. Sadharam, dated the Slst of 
Angnst 1916. 

PACTfci appear from the jndgment. 

Baba Manmaiha Nath Mookkerjee^ for the 
Appellant. — This appeal is on behalf of 
the defendant, and it arises out of a suit 
for deolaration of plaintiff’s title to and 
recovery of possession of an osut raiyati hold- 
ing, The suit has been decreed by both 
the Courts below tbongh on different 
grounds. 

■ My enbmission is that in the kabuliyat 
of Mr. Poraoet there is no restriction as 
against transfer, and farther it is stated 
therein that although the lease was granted 
for homestead purposes, the interest under 
the lease is made expressly heritable, 
and so the parties cannot travel beyond 
the express terms of the contract and 
set np a custom of non transferability. 
It is not sufficient for the plaintiff 
to show that osat raiyati holdings are 
not transferable by custom in the locality; 
where by the express terms of a kabuliyat 
the tenancy is made heritable bat there 
is nothing in the contract restricting the 
power of transferability, the tenancy should 
be taken as transferable and the parties 
cannot fall back upon local usage. Usage can 
be resorted to where there is no contract. 

Baba Dhirenlra Lai Kastyir (with him 
Baba Tarakeswar Nath Mitter), for tho 
Respondents, not ouUod npon. 


JUDGMENT. 

Plbtcher, J. — The only matter urged in 
this appeal is this: — The plaintiff brought 
the sait for kkas possession of certain 
land^not within bat on the borders of the 
Noakhali Municipality. What has been found 
is this: The property is what is locally 
known as osat raiyati interest. That osat 
raiyati interest was granted to a gentle- 
man named Poranet^wbioh seems to he a 
French extraction-~for the purpose of erect* 
ing a house. It was granted to him and 
was made heritable. The document was 
registered. But the docnment is silent 
as to whether the persons aoqniring the 
osat raiyati interest obtained or did not 
obtain the right of transfer and, therefore, 
apart from local usage, having regard 
to the fact that the contract said nothing 
about transfer, under section 103 0) of 
the Transfer of Property Act, the lessee 
would have the right of transferring, either 
absolutely or by way of mortgage, the 
interest created by this instrument granting 
the osat raiyati interest. The learned 
Judge has found that in Noakhali and in 
the neighbourhood with regard to the lands 
granted for the purpose of erecting bouses 
on, there is a local nsage or custom pro- 
hibiting transfer by a person holding an 
osat raiyati interest witbont the consent of 
the landlords. Therefore, the interest is 
not capable of being transferred except 
by and subject to the consent of the 
landlord. That is the point that has been 
urged in this appeal and it is said that 
the oastom cannot be supported. There 
is ziotbiog noreasonable in that and if it 
is proved to ha the local law and if it 
has been adopted by everybody and 
adhered to, that is no reason why it 
ebould not be given effect to. The learned 
Judge held that it clearly was the local 
law that these osat raiyati interests could 
not bs transferrel without the consent of 
the landlorJ. In that view of the case <he 
present appeal fails and must be dismissed 
with costs. 

Coming. J. — I agree. 

Appoal dismissed. 
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BOMBAY HIOH COURT. 

Second Civil Appeal No. 764 op 1916, 

January 30, 1919, 

Present : — Sir Basil Scott, Kt., Chief Juatioo, 

and Mr. Justice Hayward. 

HANMANT APPARAO BESHPANDE 

AND OTBER8 — PLAINTIFFS —ApPELL4hT3 

VBfSttfi 

RAMABAI HANMANT MEGHASHYAM 

— Defendant — Respondent. 

Registration Act (XVI of 1908), s. 49— Unregistered 
document affecting moveable an^ immoveable proper ty 
— Admissibility in respect of moveable property. 

The fact that a document relating to immoveable 
and moveable property is not registered, would nob 
prevent tho party entitled from suing on that 
document in respect of the moveable property, 
[p. 965, col. 1.] 

Appeal from the decision of the District 
Judge, Bijapur, in Appeal No. 115 of 1914, 
confirming the decree passed by the SubordU 
Date Judge, Bijapur, in Civil Suit No, 208 
of 1913. 

Mr. K. fi, Kelkar, for the Appellants. 

Mr, Ntlkanih Atmaram, for the Respondent 

JUDGMENT. — The question in this appeal 
is whether the appellants are entitled to 
a fourth share ot a cash allowance belonging 
to the descendants of Atmaram, Malhar and 
Meghashyam, the sons of Tukopant. The 
three branches of Tnkopant’s family were 
entitled each to ooe*tbird ehare of the Vatan 
property, and the plaintiffs* ancestor sued in 
1864 to recover his proportionate share of the 
Vatan. In the course of the suit an agreement, 
Exhibit 44, was passed by the defendant to 
the plaintiffs in which the plaintiffs* father’s 
right to a third share in certain lands was 
recognised, and also his right to a quarter 
share in the cash allowance of Rs. 63. 

The learned Judge, holds that the share 
in the cash allowance was paid according 
to the agreement from 1865 to 18S0, bat 
it does not appear to have been paid after 
that date. The question of limitation did not 
arise in the lower Appellate Court, as that 
had been decided in favour of the plaintiffs 
by the trial Judge, who held that' Article 
131 of the Limitation Act applied and that 
time only ran from the date of demand 
and refusal in the case of a periodioally 
recurring right such as a share in the cash 
allowance. The point of limitation was 
not pressed in the lower Appellate Court. 
The learned Judge, however, held that accord- 
ing to the Registration Act of 1864, which 


was in force when the agreement, Exhibit 
44, was passed, the document oonld not be 
received in evidence as it related to immove- 
able property. He does not consider whether 
the provisions regarding the oaah allowance 
were separable from the provisions regarding 
the immoveable property, and whether the 
cash allowance would fall within the term 
'immoveablO property** in the Registration 
Act of 1864. But being of opinion that 
the document was compulsorily registrablci 
he held that it could not be used as evidepe 
of the plaintiffs* claim, and accordingly 
dismissed the plaintiffs* suit. 

The agreement has been set out by the 
learned Judge of the trial Court in his 
judgment. It provides that lands wbiob are 
admittedly of the plaintiffs’ father’s share 
should be enjoyed by him, but with regard 
to the cash allowance one*fonrth share 
being kept for remuneration for looking 
after Vatan business and for charity, according 
to custom, the plaintiffs* father should have 
one share with Ganesb, Meghashyam and 
Atmaram. The third clause provides that 
the one^third share in the one-third income 
of their branch of the loam garden land 
should be given to the plaintiffs* father, 
and that the plaintiffs* father should receive 
his share of any misoellaneouB income 
that might be received. The fifth clause is, 
there is a debt of a Savkar on account 
of mortgage of the Vatan effected previously 
by the Gumaeta. Out of it, some has been 
paid, and there is a balance that will have 
to be paid to the Savkar hereafter.' 
Yon should pay that to me according to 
your third share.” The learned Judge of 
the lower Appellate Court reads it as meaning 
that the plaintiffs* father is to be liable 
for payment of his share of the balance 
which will have to be paid in future. The 
oorreotneas of that interpretation is borne 
out by the opinion of the High Court 
Translator to whom we have referred the 
docament. There was, therefore, at the time 
of the agreement no claim by the maker, 
Ganesh, against tho plaintiffs’ father for 
any debt already matured which the plaintiffs’ 
father was bound to pay by way of 
aontribution. The plaintiffa’ father’s liability 
in that respect lay in the future. Thera 
is, therefore, no reason to bold that under 
the agreement the payment of his share 
of wbat might hqve to be paid 
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to tbe Savkar in the fntnre would be a 
QODdittOD precedent to tbe reeeipt by bim 
of bis sbare of the oasb allowanoa, and 
we have tbe opinion of tbe lower Appellate 
Gonrt that in fact the share of the oasb 
allowanoe was reoeived from 1865 to 1880. 

Then we have to oonsider whether tbe 
provision regarding cash allowanoe oan 
fairly be separated from the provisions 
regarding tbe Yatan land, so that the 
dooument may be looked at for the purpose 
of this olaim lo the ebare in respeot of 
the oasb allowanoe. In that oonneotion we 
most Srst oonsider whether a oasb allowanoe 
should be treated as immoveable property 
within the meaning of tbe Registration 
Aot of 1864. Now the allowanoe is an 
allowanoe by Government to a Desfapande 
family, presumably as remuneration for 
publio services, and it appears to fall 
within tbe category, referred to by Sir 
Charles Sargent in Desai Motilal Mangal v. 
Desai Parashotam ^andlal (1), of remunera- 
tion for a pablio offioe not incapable of being 
held by a person who is not a Hindu, and 
that being so, according to tbe judgment 
of Sir Charles Sargent, based upon tbe 
authority of the Privy Council judgment 
in Maharana Fattehsangji v. Desai Kallianraiji 
(2), the rule of Hindu Law by which 
remuneration for hereditary offices was 
regarded as immoveable property would 
not apply. We have the authority of the 
Madras High Court in a oase, which so far 
as we oan ascertain has never been questioned, 
namely, Thandavan v. Valltarnma (3), that 
the fact that a partition dooument relating 
to both immoveable and moveable property 
had not been registered did not prevent 
the party entitled from suing on that 
dooument in respeot of the moveable property. 
For these reasons we are unable to agree 
with the judgment of the learned Judge 
that the plaintiffs’ case must fail beoante 
Exhibit 44 has net been registered. Tbe 
defendant cannot rely upon seotion 64 of 
the Contract Aot, oinoe there was no 
reoiprooal promise whioli required to be 
performed before the plaintiffs’ father oould 
olaim payment of the cash allowanoe, and 

( 1 ) 18 B. 92 at p, 95 9 Ind. Dec. (n. a.) 570. 

(2) 1 I. A. 34 at p. 60; 13 B. L. R. 254 C.); 21 

W. B. 178; 10 B. II. C. U. 281; 3 Sar. P. C .1. 30G. 

(3; 15 M. 336; 2 M. J. 130; 5 Ind. Deo..k(N. s). 
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she cannot rely upon the Limitation Aot, 
because the point of demand and refusal 
has not been supported by any evidence 
in the trial Court, and has been abandoned 
in the lower Appellate Court. The appeal 
must, therefore, be allowed and tbe decree 
reversed. There will be a declaration that 
the plaintiffs are entitled to receive 
Rs. 15-12-0 a year as their one-fourth share 
of the cash allowance, and a decree for 
Rs. 47-4*0 as the allowance for three years 
before suit. There will be a decree for the 
plaintiffs for the costs of suit throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal pbom Appellate Decree No, 1861 

OF 1917. 

February 4, 1919. 

Pmewf:— Mr. Justioe Teunon 
and Mr. Justioe Walmsley. 
ANANDA CHANDRA DAS^Plaintiff^ 

Appellant 

versus 

KALI DAS BKFARl — Defendant— 

Respondent. 

Contract Act (IX o; 1872), s. iO—^Mistake of fact^ 
Compromise entered into under mistake^ whether can 
he set aside. 

Plaintiff and defendant entered into a compromiae 
in respect of a litigation which both of them believed 
to be pending, although, as a matter of fact, at that 
time the Hti^tion had ended in a decision in favour 
of the plaintiff. Neither party took advantage of the 
other in respect of the transaction: 

Held, that the case foil within the terms of 
section 20 of the Contract Act and that the plaintiff 
was entitled to a declaration that hia rights under 
the decree were not affected by the compromise To 
956, cols. 1 2.] ■ P* 

Appeal against the decree of the District 
Judge, Noakhali, dated tbe 17th May 1917 
reversing that of tbe Mnnsif, 2Dd Court at 
Lakhipur, dated the 27th March 1916. 

Babu Jatindra Mohan Qhose, for tbe Appel- 
laut. 

Baba Mukunda Behary Mullick, for the 
Respondent. 

JUDGMENT. 

Tbdnon, J. — This appeal arises out of a 

suit brought for the purpose of setting aside 

a kabuliyat executed by the plaintiff, who is 
the appellant before us, and a patta granted 

to him by the defendant* respondent. The 

defendant, Jia! anjfander-ratVaf of what may 
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be described as the first decree, while the 
plaintiff is a sub tenant under him, or a sole 

uudev raiyal o£ the second degrree. It appears 
that in the year 1911 they were engaged in 
litigation, in which the present defendant 
sought to eject the plaintiff from his holding. 
The present plaintiff’s answer in that suit 
was that he had a permanent interest in his 
holding and could not be ejected. This 
litigation went through many Courts, its 
final stage being a Letters Patent Appeal 
preferred to this Ooart by the present plaintiff 
The litigation ended on theSlst March 1914, 
when this Court made a decree in favour of the 
present plaintiff declaring that his contention 
was well-founded and that his lease.as a matter 
of fact, conferred on him a permanent interest. 
This decision, as we have said, was arrived 
at on the Sis'; March 1914. On the 6th 
April following, while both parties were 
under the impression that the litigation in 
this Court was still pending and were both 
ignorant of the fact that the litigation had 
already terminated in a decision in favour 
of the present plaintiff, the parties, to put 
an end to the litigation which both parties 
believed to be still pending, entered into a 
compromise in pursuance of which the present 
plaintiff executed tl-e kabuliyat now in 
question and accepted the patta no 97 in 
question, by which in lieu of his previous 
lease he g^ve up a certain portion of the 
lands comprised in his holding and aosepted 
a temporary lease to enlure for a term of 
nine years. 

The question in thisappaal is, whether the 
compromise entered into in ignoranoo of the 
fact that the litigation had already terminat- 
ed and the documents executed in pur.m 
a no 0 of that compromise, are still 10 be held 

to be operative. It is not suggested that 
either party took advantage of the other. 
The finding of fact is that both parties ware 
jjj ignorance of the essential fact that the 
litigation which they sought to terminate 
had already ended in a decision in favour 

of the present plaintiff. 

We are of opinion that this is a case 

which comes clearly within the terms of 
seotioD 20 of the Contract Ac^, and in 
that view we are supported by the opinions 
expressed by the learned Jndges who decided 
the case of Bibee Solomon v. Abdool Azees ( I ). 

(0 6 C. 6S7: 8 C. L. R. 109i 3 Ind. Deo. (n. a.) 
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In this view we think that the plaintiff-appel- 
lant is entitled to the declaration which be 
Bonght, namely that the pcitia and kabtdzyat 
now in qaestion are inoperative, and we 
accordingly decree this appeal. 

Having regard to tb e plaintiff’s allegation 
of coercion and undue influenoe, which have 
been found to be false, we make no order as 
to costs. The parties will bear their own 
costs tbrongbout this litigation. 

Walhsley, J. — I agree. 

Appeal allowed. 


LAHORE HIGH COURT. 

MiSOBLLiMEOJS SsCOMD OlVlL APPEAL NO. 2800 

OP 1918. 

Jane 4, 1919. 

Present : — Mr. Justice Bevan«Petman. 
KHANDU L AL — Defendant — Appellant 

versus 

FdZAL — Plaintiff — Respondent, 

Lekha mukhi mortgage^ meaning o/— 
Bedemption, suit for — Limitatioit Act (IX of 1908), 
Sch, I, Art. }48-^Stariing point of limitation — Burden 
of proof — Civil Procedure Code (Act V o/1908‘, 0. VII, 
r. 6, scope of, 

A lekha mukfii mortgage is a usafrnotnaxy mort- 
gage by which the land is made over to the mortgag^ee 
who has to look to its produce for the payment of 
the mortgage-debt, the mortgagor undertaking no 
personal liability and the mortgagee not being entitl- 
ed to sue for the debt, [p.967, col. 2.] 

The starting point for limitation in respect of a 
suit for redemption of a lekha mukhi mortgage is 
the same as in the rase of ordinary usnfructnary 
mortgages [p. 967, ool. 2.] 

A suit for redemption of such a mortgage is 
governed by Article 148 of Schedule I to the Limi- 
tation Act and, therefore, the period for limitation is 
60 years from the date of the mortgage, [p 967, ool. 2 ] 
Order VII, rule 6, of the Civil Procedure Code 
applies to cases in which the suit as laid in the plaint 
is priina facie barred by limitation [p. 958, col I.] 
Ill a suit for i*edemption the burden of proving 
that the suit is within limitation lies on the 
plaintiff, [p. 969, col. 1.] 

Misoellaoeous second appeal from fcho 
order of the Distriot Judge, Multan, 
dated the 6th July 1918, reversing that 
of the Munsif, 2od Class, Multan, dated 
the 14th February 1918 and remanding 
the case for retrial. 

Lala Moti Soyar, R. S , for the Appel- 
lant. 

Mr. M, L, Puri, for the Respondent, 
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JUDGMENT. — For a proper anderstand- 
ing of thia ease it ia neoesaary to set 
ont'tbe two following pedigrees: — 

Bamzan Puallu 


Fatta Paira, Thakur Das, Hotu Bam, 

1 I I 

Jewan. Bahadur, Jodha Bam, 

; L_ 

Fazl f ^ 

(Plaintiff.) Jagat Bam. Khandu Lai 

(Defendant.) 

In 1915 Fazal inetitnted a suit for the 
redemption of land on the allegation that 
Jewan had mortgaged it by a form of 
mortgage known as lekha muhui in 1884, 
that he was Jewan’e heir and that the 
mortgage* money had been folly realised 
by the mortgagee from the produce. He 
also claimed Rs. 100 on the allegation 
that prodnoe to that value had been 
realised in excess and relied on the taking 
of prodnoe periodically as saving limita- 
tion. The defendant pleaded inter alia 
that the suit was barred by limitation 
because the mortgage, which it was ad- 
mitted was a lekha mukhi one, had been 
made in 1848. The Srst Court held that 
the suit was barred by limitation and 
that none of the grounds alleged from 
time to time during the course of the trial 
saved limitation. The lower Appellate 
Court held that the mortgage had been 
made more than sixty years before the 
date of suit but that the starting point 
of limitation in a Ukha mukhi mortgage 
was not the same as in the case of an 
ordinary usufrnclaary mortgage and that 
in the case of the former the right of 
redemption cannot said to accrue until 
the value of the produce of the land 
mortgaged amounls, deducting legiti- 

mate expenditure, to tho mortgage-debt 
and interest. H also held that limitation 
was saved by virtue of iw. aoknou^ledgment 
in a Will. 

For the apj-ellant it is ooutoudeJ that 
the lower Appaliuto Court has misunder- 
stood what a ifnh'i mulchi mortgiigo is. This 
to -he CKbo. Ihe respondent 
supports tiie tc»ken by th.e Court by 

reference to Ghose's Law ui' ilortgago, 


Volume 1, 4th Edition, page 103, where 
reliance is placed on Topper’s Customary 
Law, Volume III, page 219. Bat this last 
authority has been misread. It refers to 
Ban^a v. Musammat Piaree (1) and proceeds 
to give an extract from an Assessment 
Report of Mr. Steedman, in which reference 
is made to the owner’s share of prodnoe 
being banded over to the mortgagee, bat 
that refers to the handing over by a 
tenant and not that possession is retain- 
ed by the mortgagor. In Oahi Mai v. 
Shera (2) a le'iha mukhi mortgage has 
been explained as being a nsnfraotuary 
one by which the land is made over to 
the mortgagee, who has to look to its 
produce for the payment of the mortgage- 
debt, the mortgagor undertaking no per- 
Bonal liability and the mortgagee not being 
entitled to sue for the debt. The matter 
is also dealt with in Rattigan’s Customary 
Law, 8th Edition, page 151. Counsel for 
the respondent snpports the construction 
by the lower Appellate Court of a lekha 
mukhi mortgage and contends that the 
starting point for limitation in such a 
mortgage is the date when the debt is 
fully realized from the produce. But in 
that case, 1 think, the mortgage would 
have become automatically redeemed. There 
appears to be no reason to take a different 
starting point for limitation than in the 
case of ordinary nsafraotuary mortgages. 
No date was specided for redemption and 
consequently the mortgage became liable 
to be redeemed immediately after it was 
made. This principle of law is so well 
established that it cannot bs contested. 
In the present case Article 148 of the 
Limitation Act would apply and, therefore, 
the period for limitation is 60 years from the 
date of the mortgage. 

Farther points contended on behalf of 
the appellant are that the alleged 
acknowledgment in the Will relied on by 
the lower Appellate Court as saving 
limitation is not an aokno wledgmsnt within 
the moaning of section 19 of the Limita- 
tion Act and that tho plaintiff was not 
entitled to rely on tho Will because ho 
bad not d-'-no so in the plaint, that i n 
tlif ple.iot the plaintiff had relied only 
on 'he ier.Hziti'-.n of produce. 

n> po ?. B. 

■ ’ 1 v-o r*. R. 
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It is pointed ont fliat even after the 
statement of defenae the plaintiff had not 
relied on the Will in his replioation and 
that the Brst time the Will was referred 
to was in the eoorse of argnments after 
the case was closed, that then the first 
Conrt adjonrned the case and sent for a 
record in which a copy of the Will was 
stated to be attached, and this copy not 
being to the plaintiff’s satisfaction beoanse 
it was obvionsly dead against him, an- 
other record of a case was sent for 
which also contained a copy and then an 
opportunity was given to the plaintiff 
to prove what the original Will was, in 
opposition to the copies on those records, 
by a witness shown to be wholly hostile 
to the defendant. In my opinion the 
action of the first Court was not proper. 
The plaintiff should not have been 
permitted except under exceptional oiroum- 
stances, which are not shown to exist, 
to re open the case at the stage at which 
the case bad reached, on a point which 
had never been pleaded and as to which 
there was no evidence on the record. 

In support of bis contention that the 
plaintiff, not having relied on the Will 
in the plaint, is barred from doing so, 
the appellant relies on Order VII, rule 6, 
of the Cods of Civil Procedure and on 
Qohinda Mai v. Santa (3) and Jogeshwar 
Roy V. Raj Narain Miiter (4), but in my 
opinion the rule relied on relates to a 
oase in which the suit as laid in the 
plaint is prima facie barred by limitation, 
and in the present oase the suit for re- 
demption was based on a mortgage alleged 
to be of IS&4 and prtma facie not time- 
barred. The fact that a ground for saving 
limitation was set out in the plaint is 
immaterial. The decisions relied on by the 
appellant do not help him and, on the 
contrary, the judgment in the Punjab oase 
(3) appears to be against him. 

Counsel for the respondent does not 
attempt to rely on the ground stated in 
the plaint for saving limitation, namely, 
the taking of produce, and has ultimately 
confined himself solely to the Will. But 
I am of opinion that the finding of the 
lower Appellate Court in respect of the 

(3) 26 lad. Cas. 441j 83 P. R. 1914^ 232 P. L. II. 
1916. 

(4) 31 C. 195; 8 C. W. N. 166. 


Will cannot be upheld. It has ignored 
most important evidenos, as the following 
facts will show. About the year 1826 
Ramzan transferred half his land to Phaliu 
in consideration of the latter paying the 
expenses of sinking a well. In 1848, the well 
having fallen in, the remaining half, then 
belonging to Fatta and Paira, the sons of 
Ramssan, was mortgaged to Thakur Das 
and Jodba Rim, descendants of Phallu, 
to raise money to sink a new well. The 
result was that the fth share of Fatta 
and fth share of Paira were mortgaged 
to Thakur Das and similar shares were 
mortgaged to Jodba Ram. In 188^ Jewan, 
the son of Fatta, redeemed his Ith share 
mortgaged to Thukur Das and the mutation 
was effected in 1887, In 1891 the ith 
share of Paira mortgaged to Thakur Das 
and the other ^th share of his mortgaged 
to Jodba Ram were sold to Jodha Ram. 
Thus by 1892 Jodba Ram bad become 
owner of ^th of the property by purchase 
and be had a ij-th share by inheritance 
from Phallu who had purchased half in 
1826, Consequently, only ^tb belonging 
to Fatta remained to be redeemed and 
for this the present suit was instituted. 
The Will of Jodha Ram is of 1892 and 
he, therefore, rightly mentions two ith 
shares, one milkiyat kadim (inherited) and 
the other fth bat garifta (purchased). 
The lower Appellate Court misread 

the words do ru6a, meaning two quarters, 
as do marabba, which have quite another 
meaning. This misreading has, I think, 
completely misled the lower Appellate 
Conrt. It is not alleged, or suggested, 
that the words do ruha have been 
tampered with. The correctness of the 
copies in respect of the matter discussed 
is obvious from the facts set ont above. 
The suggestion that the word in the 
original Will was marhoona is, I think, 
untenable. There was in 1892 no mortgage 
relating to ^ th of the property and the 
present claim, as explained, relates to fth> 
There are, no doubt, some alterations in 
the second copy but there is little doubt 
that if they are not genuine alterations 
made by the copyist, they are the result 
of attempts on the part of the plaintiff 
and not the defendant to raise doubts 
in his own interests. The theory of a 
forgery of the second copy must assume 
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tbftt the olear oopy 6Ied in a Coart 
earlier than the other was also a forgrery, 
bnt it bears the Gonrt's endorsement of 
1912 and it is inoredible that a similar 
one would nob have been filed in the 
sabseqaent snit. The Coart has failed to 
ooneider the words immediately belovr 
those alleged to be forged, wbiob explain 
what each quarter refers to and again 
in the body of the Will words have been 
ignored whioh refer to a irtb parohased 
and not mortgaged. The sale-deed of 1891 
is on the reoord and was not referred to. 

The lower Appellate Court at the 
end of its judgment bolds *^my oonolusion 
as regards the evldenoe of the Will is 
that I am not satisfied that the copies 
produced by the defendant are aoourate. 
1 find that the defendant has not shovvn 
that the suit is barred by limitation,” 
but it was the plaintiff who produoed 
the oopies and the Court is olearly wrong 
as to tbe burden of proof, whioh was on 
the plaintiff, who bad to prove that bis 
suit was within limitation, and this right- 
ly appears to have besn tbe opinion of 
the Court earlier in its judgment when 
it excused tbe placing of tbe burden of 
proof on tbe defendant by tbe first Court 
in view of the plaintiff having relied in 
bis plaint on the revenue entries of 1884 
but whioh entries both Courts held to be 
incorrect. For the above reasons I hold 
that tbe Will contains no acknowledgment 
whereby limitation is saved. 

The plaintiff-respondent tried in this 
Court to go behind tbe finding of fact that 
the mortgage was made more than 60 
years before suit and relied on a ruling of 
the Punjab Chief Court, Juinu v. Mubarak 
Khan (5), for the proposition that, inas- 
much as in the first Regular Settlement 
of 1859 the mortgage is mentioned whilst 
in the Summary Settlonient of IbSO it is 
not referred to, a prc^^unirtion must follow 
that the mortgage was made between 
those dates, unless tlierc is couolueive 
evidence to the contrary, and tho only 
evidence relied on io iiie present case 
is tbe History of Wells ooinpiled in it/9, 
which, it is ar;;uod, is not oonoluaive, 
because it is i-ut a statoment or parties, 

(5) 16 Iiid. Ca:. 0-i i*. H. 1^12; !3'J 1*. L. U. 

i9l2 lOfi F. \Y. it. 


may be based on hearsay, is not supported 
by any entries in revenue papers, was 
not a necessary document to be prepared 
and does not carry any presumption, and 
it is further contended that there is no 
evidence, because the entry only amounts 
to a statement that a mortgage existed 
in 1879, But these allegations are erroneous. 
The History of Well is maintained under 
rules framed under powers conferred by 
tbe Land Revenue Act, the entry pur- 
ports to be a statement of Fatta and 
Paira themselves and shows that tbe mort- 
gage was made to meet the cost of the 
construction of the new well which was 
sunk in 1848 and, finally, the entry in the 
Regular Settlement of 1859 also shows 
that tbe mortgage was for tbe purpose 
of coDstruotiDg tbe well. Anything more 
conclusive it would be difficult to find. 
I bold that no second appeal lies from 
the finding that the mortgage was made 
more than 60 years before suit and 
that in any case it is amply so proved. 

For the above reasons I hold that the 
suit is time- barred. I accept the appeal, 
set aside tbe decree of the lower Appel- 
late Court and restore that of tbe first 
Court with costs in favour of the appellant 
throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1045 

OP 1916. 

January 30, 1919. 

Prctfen^;— Mr. Justice N. R. Cbatterjea and 
Mr. Justice Newbould. 

SAGORE MANDAL — Judgment-debtor 

Appellant 


V^TSZiS 

MOFIJUDDIN S ARDAR — Decree -holder 

— Respondent. 

Civil I'rvcc^Tuic Coda (Act K of liyQS), .%•. 1-11— 

— Ancfion-salo — Dccfcedioldcr lyiti-diaacr 

D'.t/yj 6c( — J"dijiiiC>i(-dch(o)\ H'hcfl-cr entitled to 


WJipiij a ilucrfC-lioltl'.'i’ IiIniKC'lt' purclmj'es land in 
cxfculiou his th'crec, ho imist loso tho bcnolit ot' 
the ]>ai\ haso on tho iovei.;i»l of tho dcix’cc under 
which tho . lie- look placo. An a.sslj^neo fronj nucli a 
clecroc-holdcr or a person v. ith whom tho land i j 
settled Ly tt:ch ilccrcc-holder purcluisei* is in uo 
letter pvii.ioD, [p. 960, cc!3. 1 L 2.J 
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A landlord in execution of a. rent-decree purchased 
the demised land and settled it with a third person, 
on the rent-decree being reversed the tenant jud". 
ment-debtor claimed restitution under section 144, 
Civil Procedure Code, without, however, making the 
person with whom the land had been settled by the 
landlord decree-holdcr a party to the proceeding; 

Held, that the tenant judgment-debtor was entitled 
to restitution and to mesne profits for the period 
during which he had been kept out of possession, 
although the person with whom the land was settled 
by the landlord decrce-holder had not been made a 
party, as no objection on the ground of non-joinder 
was taken at the proper time in the Court of first 
instance, [p. 960, col. 2.] 

Appeal against the decree of the Sabordi- 
Date Judge, Khulna, dated the l»th 
December 1915, affirming that of the OflBoiat- 
ing Mnnaif, 2Dd Court, Bagerhat, dated the 
30th March 1914. 

Babn Jatindra Nath Sen, for the Appellant. 

Monlvi A. E, Fazlul Euq, for the Reapend- 
ent. 

JUDGMENT. — This appeal arises out of 
an application nnder section 144, Civil 
Procedure Code. The respondent before us 
as plaintiff claimed rent against the appel- 
lant at the rate of Rs. 125-4-0 a year. 
The appellant, who was the defendant in 
the rent suit, pleaded (bat the rent was 
Rs. 73 12 0 a year. The decree was 
passed according to the rate admitted by 
the defendant. On appeal the suit was 
decreed at the rate of Rs. 125-4.0 a year. 
The defendant preferred a second appeal 
to this Court. This Court set aside the 
decree of the Court below and remanded 
the appeal for a fresh hearing On re- 
hearing the rent suit was decreed at the 
rate of Re. 73-12-0 a year. Before this final 
decree was passed and after the Court 
below made a decree in the rent suit at 

the rate of Rs. 125-4 0, the respondent (the 
decree-holder) executed his decree, pat up 
the holding in arrears to sale and himself 
purchased the same. The preseut applica- 
tion is for restitution of the property on 
the ground that the decree under which 
theaale took place has been finally eet aside. 

The purchaser at the sale being the 
decree-holder bimeelf, be must lose the 
benefit of the purchase on the reversal 
of the decree under which the sale took 
place [see the oases of Zain uhAbdin v. 
Asghar Alt Khan (1) and Ohandan Singh v, 

(1) 15 I. A. 12; 10 A. leC; 6 Sar. P. C. J. J29; 6 lud 
Pec. (N. B.; 112 (P. C.). 


Uamdeni Singh {2)], The latter case is cited 
by the lower Appellate Oouit in its 
judgment and the learned Subordinate 
Judge says as follows; **X would have set 
side the sale and allowed the appellant 
possession following the aforesaid ruling, if 
the holding bad not been in the mean- ' 
time settled with a third party who is not 
a party on the record.” Bat the person 
deriving title from the purobaserat a sale 
stands in no better position than the person 
from whom he derives his title. In the 
case of Satis Ohandra Ohose v. Ramestoari 
East (31 it was observed that the Court 
as a matter of policy has a tender regard 
for honest parebasers at sales held in 
execution of its decrees though the decrees 
may be subsequently set aside, where 
those purchasers were not parties to the 
suit and the decree had not been passed 
without jurisdiction. But the same measure 
of protection is not extended to purchasers 
who are themselves the deoree-boldersj nor 
can purchasers from such decree* holders 
claim that the Court owes them any 
duty or to be within the policy which 
prompts the extension of protection to 
strangers, since they have bought from 
one whoso tide is liable to be defeated; 
and the decision of the Judicial Committee 
in the case of Zain-ul-Abdin v. Asghar Alt 
Khan (1) was relied upon. The case of 
Satis Chandra Qhose v. Rameawari East (3) 
was followed in the case of Abdul Rahaman 
V. Sarafat Alt (4) and it was held that the 
assignee from the decree- holder, who baa 
purchased property in execution of his own 
decree, is in no better position than his 
assignor. In the present case it is said 
that the property has been settled with a 
tenant. Such settlement cannot stand on a 
higher footing than the assignment of the 
property itself, as held in the case cited 
above. 

It is contended, however, that the tenant 
is not a party to the suit and, therefore, no 
order should be made for restitution. But 
no objection on this gronnd was taken in 
the petition of objection filed by the re- 
spondent in the Court of first instance. 

(2J 31 C. 499. 

(3; 31 lud. Cas. 834; 22 0. L. J. 493; 20 C. N. 

665, 

(4)3llnd. Cas.895;2) O.Vf. N. 6S7{ 23 0, Ii. ^ 

412* 
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Order Ij rale 13, lays down that all ob> 
jeotioDS on the groand of nonjoinder or 
misjoinder of parties shall be taken at 
the earliest possible opportunity and in all 
oases where issues are settled, at or before 
suoh settlement, unless the ground of ob- 
jeotion bas subsequently arisen, and any 
suoh objeotion not so taken shall be deemed 
to have been waived. In these oiroum* 
stances, we think that the objeotion must 
be taken to be waived by the respondent. 

The appellant is, therefore, entitled to res* 
titution of the property. He is also entitled 
to olaim mesne pro6ts for the period be was 
out of possession as against the respond- 
ent. The orders of the Court below are 
set aside and the appellant will get pos- 
session of the land desoribed in the sobe- 
dole annexed to the petition restored to 
him as against the deoree bolder respond- 
ent and will also be entitled to mesne profits 
as against the Siid respondent, the amount 
whereof will be asoertained by the Court 
of first instanoe; and for that purpose the 
case will be remanded to that Court. We 
make no order aa to oosts in any Court. 

Appeal allowed^ 


PATNA HIGH COURT. 

Letters Patent Appeals Nos. 30 to 45 

OF 1918. 

June 20, 1 919. 

Present : — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Adami. 

Mr. B. MILNE — Plaintiff — Appellant 

versus 

JAGMOHAN GARBRT and others — 
Defendants — Respondents. 

Proviucitil S>no.ll Cuhscs Courta Act (IK of IN87^, 
Sch. IT, Art. 8 — Murtafa, f>r rccoccry of, nhcthcr 

co>jnizahlc l>j SmulL Camfc Court — Jat 

A suit to recover inurtufa (a tax or ront leviable 
in the nature of house-rent) for the occupation of 
houses ia cognizable hj a Small Cau&o Court, [p. 
col. 2.3 

Appeals from a decision of Mr, Justice Roe. 

Mr. Sushil Madhah MaHik, for the Appel- 
lant. 

Mr. A. K. Roy, for the Respondents. 

JUDGMENT. 

Miller, 0. J.— In this case the plaintiff 
brought a suit before the Munsif at Arrab 

di 


CASES. 

olaimiog from a large number of defend- 
ants various sums for what is desoribed 
as murtafa or house and shop-rent acoording 
to the plaint. When the case oame before 
the learned Munsif, the defendants amongst 
other defences contended that the ordinary 
Courts had no jurisdiction to try the case 
because the olaim was for a sum under 
Rs. 500 and, therefore, the case was pro- 
perly triable by a Small Cause Court. 
The question then arose whether within 
the meaning of Schedule II, Article 8^ of the 
Small Causes Courts Act what was really 
claimed in this suit was house-rent or not, 
because although the Small Cause Court 
would have jurisdiction to try oases up 
to the amount claimed here, still if it was 
a suit for recovery of rent other than 
house rent, then the jurisdiction of the 
Small Cause Court was ousted and the 
case was properly brought before the 
Munsif. The Munsif oame to tbe oonolu- 
eion that he bad no jurisdiction fo try 
the case because according to such evidence 
as was before him, it seemed to him clear 
that tbe claim was in fact one for house- 
rent. His reasons for arriving at that oon- 
olusion were that tbe claim was so de- 
scribed in the plaint and, secondly, that 
the plaintiff’s own Patwari in giving evi- 
dence said that tbe rent was realised on 
the bouses of the tenants and that this 
applied whether tbe tenants actually built 
their own houses or whether they did not. 
The Munsif, having come to the conclu- 
sion that be had no jnrisdiotton to try 
tbe suits, instead of returning tbe plaints 
to the plaintiff, went on, in tbe event of 
his finding on this question being dis- 
agreed with by a higher Court, to deter- 
mine the case on the merits, and even- 
tually on the merits he dismissed the suit 
against all the defendants. 

Tbe matter then went on appeal to the 
Subordinate Judge and he dealt with this 
question of jurisdiction in a very summary 
manner. All he said about it was this: 
“It is clear that mnrtufa rent is rent 
for homestead lauds which defendants 
occupy in plaintiff’s Zamindari. Such suits 
are not oogoizable by Small Cause Courts, 
unless there is an oifioer specially em- 
powered to try suits for homestead rents 
under Small Cause Court procedure, vide 
Article 8, Schedule VI, of the Small Cauaea 
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Courts Aot. Uuder tbe oironmstauoes I 
bold tbat tbe lower Court bad jurisdiotion 
to try these suits.” That was all be said 
about it. Then be deals with the case on 
tbe merits and be allows tbe claim against 
a number of tbe defendants, either on tbe 
ground tbat they bad not appeared and 
the plaintiff bad made out a prima facie 
ease or on tbe ground tbat tbe survey 
khatian showed tbat tbe plaintiff was en« 
titled to reoover this rent, whatever tbe 
nature of it might be. In other oases 
where tbe survey Ebatians were not in 
favour of tbe plaintiff, be dismissed bis 
claim against some of tbe defendants. 

Tbe plaintiff appealed to this Court and 
when tbe matter oame before tbe learned 
Judge, be oame to tbe oonolusion tbat on 
tbe first point raised by tbe defendants, 
vt^., tbat of jurisdiotion, tbe Munsif was 
right and that, therefore, neither the Munsif 
nor tbe Subordinate Judge bad any juris- 
diotion to try tbe case. His reasons for 
arriving at tbat oonolusion were tbat look- 
ing at tbe plaint and looking at the evi- 
dence in tbe oase, beoanee tbat is all there 
was to go on, it was quite clear either 
tbat wbat was claimed was in fact house- 
rent or else some sort of tax leviable by 
tbe landlord on tbe tenants, wbioh was 
neither house nor land tax but a sort of 
poll tax or something of tbat sort wbioh 
be either lawfully or unlawfully demanded 
from them. But in the event of an appeal 
and bis decision being overruled on tbat 
point, the learned Judge considered tbe 


evidence to show, but the only evidence 
there is before tbe Court seems to me 
clearly to indicate tbat tbe tax or rent 
demanded is either a bouse rent or, as tbe 
learned Judge described it, a tax. In either 
case tbe proper Court in wbioh to institute 
this suit was tbe Small Cause Court. 
Therefore, we think tbat this appeal must 
be dismissed. It is unfortunate tbat this 
oase sbonld have gone through no less than 
three Courts before coming here, and it is 
unfortunate alio for the defendants that 
they have succeeded in all three Courts on 
tbe merits but they themselves raised this 
question and even if they did not, it seems 
to me tbat it wonld have been impossible 
if tbe question were raised, to decide other- 
wise than tbat tbe Court had no jurisdic- 
tion. Therefore, tbe appeal will be dismissed 
with costs here and in all the Courts 
below. This judgment will govern Letters 
Patent Appeals Nos. 30 to 45 which, al- 
though they are separate suits, have all 
been tried together and are before us now 
together and have been the subject of tbe 
present judgment. The hearing fee in 
respect of the whole 16 cases is assessed 
at double the ordinary amount. The cross- 
objection is dismissed 
Auami, J. — I agree. 

Appeals dismissed. 


merits and he came to the oonolnsion on 
tbe merits that tbe plaintiff ought not to 
succeed. 

It seems to me tbat tbe learned Judge 
of this Court was quite right in bolding as 
be did tbat the Munsif’s Court bad no juris- 
diction to try tbe case. Tbe claim is fram- 
ed 88 one for house-rent, and tbe evidence 
in the caee seems to show tbat this is a 
tax or rent leviable in tbe nature of house- 
rent and tbat it is imposed upon tbe ten- 
ants in respect to the bouses which they 
Botualiy cocupy. They are small houses or 
shops occupying a Small plot of land and 
tbe tenants no doubt from time to time 
change and new tenants come in. Wbat 
exactly weie the terms of tbe agreement 
between any of the individual tenants in 
bis case and tbe landlord we have no 


ntUH COURT. 

Appeal from Obdke No. 82 op 1918, 

March 20, 1919. 

Presen/:— Justice Sir Charles Chitty, Kt., 
and Mr. Jnstice Walmsley. 

BIPIN CHANDRA BARUA«Oppo8itb 
Partt— Appellant 
tersui 

JAGAT CHANDRA NATH-P£titioniir 
r „ , , , — Pespcndbnt. 

cous.nl of. eject , f ”'o»cv-decree-Landlord, 

of it cannot 

affaiiist tho obtained 

if the landlopfl*! when the raiyat objects, even 
tiie landlords consent to the sale. Td. 063 oil 2 1 

36 Ind'Cas. 

A/nc’pw J- 861, 44 0. 720 and 

V. L. J. izo, motU ^ * 
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Appeal againfit the order of tbe Distriot 
Judge, ChittagoDg, dated tbe 28th 
June 1917, reversing that of the 3rd Court, 
Patiya, dated the 19th February 1917. 

FACTS appear from tbe judgment. 

Babu Oharidra Sekhar Sen, for the Appel- 
lant, Bubmitted that the view of law taken 
by tbe Courts below, that even though 
the landlord gave his consent tbe bolding 
could not be transferred if ‘the tenant 
objected to tbe sale, was not correct. 
The rulings relied upon by the lower Courts, 
vit,, Bndarennensa Ohowdhurani v. Alam Qaei 

(1) and Narayani v. Nabin Chandra 
Ohoiedkari (2), were not correctly decid- 
ed. The Full Bench in Dayamoyi v. Ananda 
Mohan Boy Ohowdhuri (3) did not take the 
view taken in Badarennessa Ohowdhurani v. 
Alam Qazi (1) and yarcyani v. Nabin 
Ohandra Ohowdhari (2). The consent 
of the landlord was sufficient to validate 
the sale. The question then was this — Did 
the learned Judges who decided tbe cases 
in Badarennessa Ohowdhurani v. Alam Qazi 
(1) and Narayani v. Nabin Ohandra 
Ohowdhari (2) come to a correct conclusion? 
If not, those oases should not be relied 
upon. 

Babu Khitiah Ohandra Sen (with him 
Babu Dhirendra Nath Qanguly), for the Re- 
spondent, submitted that since the Full 
Bench case in Dayamoyi v. Ananda Mohan 
Boy Ohowdhuri (3) the Courts had uniformly 
held that a non^traneferable oocupanoy 
holding could not be sold if the tenant 
objected to the sale: Badarennessa Ohowdhurani 
V. Alam Qazi (1), Narayani v. Nabin 
Ohandra Chowdhart (2), MacFheraon v. Debt 
Bhuahan Lai (4) and Bam Sundar Karmokar 
V. Lochan (5). 

Babu Ohandra Sekhar Sen brieHy replied. 

JUDGMENT. — Thie is an appeal by the 
decree-holder arising out of execution pro- 
ceedings. Tbe question is whether the 
bolding, which is found to be a nou-trans- 
ferable one, was saleable in executiou of a 
money-deoree where the landlord had 
given his consent to tbe sale but the 

(1) 29 Ind. Caa. 877; 19 C. W. N. SU; 21 C. L. J. 

660. 

(2) 36 Ind. Cas. 80?; 21 C. \Y. N. 400; 26 C. L. J. 351; 
44 C. 720. 

(3) 27 ind. Cas. 6'; IS C. W. N. 971; 42 C. 172; 20 
C. L. J. 62 (F. B 1. 

( 4 ) 42 Ind. Cas. 3d; 2 P. L. J. 530. 

to) 38 lud. Cas. Oii. 


tenant bad objected. The point is covered 
by the decision of this Coart in Narayani 
v. Nabin Ohandra Ohowdhari (2), 
where it was distinctly laid down that 
an occupancy holding or any part of it could 
not be sold in execution of a decree for 
money obtained against the raxyai when the 
raiyat objected even if the landlords gave 
their consent to tbe-sale. Their Lordships 
who decided that case were of opinion 
that their decision necessarily followed upon 
tbe Full Bench decision in Dayamoyi v. 
Ananda Mohan Boy Ohowdhuri (3). We find 
that tbe case first above cited has been 
followed in this Court in Bam Sundar 
Karmokar v. Lochan (6) and also 
by tbe Patna High Court in MacPherson 
V. Debt Bkushan Lai (4). The learned 
Pleader for the appellant cannot bring to 
our notice any case in which tbe decision 
in Narayani v. Nabin Ohandra Ohow- 
dhari (2) has been dissented from or even 
doubted. We are not prepared to dissent 
from it. The appeal must accordingly be 
dismissed with costs, bearing fee two good 
mohurs. 

Appeal diamissed. 


MADRAS HIGH COURT. 

Seconp Civil Appeal No. 2510 op 1917. 

November 27, 1918. 

Present:— Mr. Justice Sadasiva Ayyar and 

Mr. cTpstioe Spencer. 

SRINIVASA RAGHAVA IYENGAR— 

PLAINTIFP — APPBLLAHi’ 
versus 


K. a. RBNGANATHA IYENGAR and 
OTB tRS — D efendant* — Respon dents. 

Contract Act (IX of 1872^, .s. 2 (U) Sccuritu-bomlf 
execution of, for tlebt due on pr^missonj note — For^ 
hea ranee to sue for period not spcciji/'il, u'hcth.er yood 
consideration — Ch.tnje on i/sLinovcibla property, whether 
■inorf'joye — Suit on, seen rit 'j-hoiid, waiiitainability of~‘ 
Transfer of Froorr'y A(.t of ss. 40, 08, 100. 

A foi'bcai’uiKjo to suo :t debtor on hij l)roiuiss()ry 
note id a j^ood coiiibb ndioii t'orJlio latter oiiocutiu'’’ 
a i>ecui’ity-boud for jMyiiicJifc of tho debt, and the 
cretlicor c.m inni;: .. ?•- It on the .'■oo’.'.rity.boud. [p. 

966, col. l.J 

It id not noCQ5-;ary t’lat there shoidd l-e au 
ment for for any delinito or parlicnl..- 1 * 

time lii i’j c.e-> ‘-li if c.n iC(y,iy t Ly 

deht< vi r f e ' f'-r a (hno cim bo i.nfciicd. 


[p. L Jo, 
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Manna Lai v. Banlt of Benyal, 1 A. 309; 1 Ind. Dec. 
(n. s.) 2 ■ I and Muthukaruppa Mudali v. Kafhappu- 
daijan, 26 Ind Cas 726; 27 M. L. J. 249; 16 M. L. T. 
194; M. W. N. 706, distinguished. 

Per Spencer, J., Qu.rre — Whether a sccui-ity-bond 
wliich amounts to a charge ou immoveable property 
is a mortgage involving a transfer of interest in the 
property. 

Per Sadasiva Aiyar, J . — Even where there is no 
personal covenant to pay, a document creating a 
charge on specific immoveable property is a mortgage 
and nut a mere charge liable to be defeated by a 
subsequent mortgage-deed or sale*deed, though 
executed in favour of a ionn fide transferee for 
consideration without notice, [p. 966, col, 2.3 

Royzuddi Sheik V. Kali Nath Mookerjec, 33 C. 986; 
4 C. L. J. 2J9, not approved. 

Distinction between a charge and a mortgage 
pointed out. [p. 966, cols. 1 & 2.] 

Seciond appeal against the decree of the 
District Court, Tanjore, in Appeal Sait 
No. *790 of 1915, preferred against the 
decree of the Court of the Subordinate 
Judge, Kombakonam, in Original Suit No. 47 
of 1915. 

FACTS appear from the judgment. 

Messrs. T, B. Venfeatarama Sastti and 
S. Partkasarathi Aiyar ^ for the Appellant. — - 
Forbearance to sue is good consideration 
under section 2 of tbe Contract Act For 
two years the plaintiff refrained from suing 
on the promissory note in his favour and 
it was open to the lower Courts to have 
inferred from the surrounding circumstances 
that the security-bond was given so that 
plaintiff might not sue. 

The charge on speoi6o immoveable 
property transferred an interest in the 
property to the plaintiff and the security- 
bond may be treated as a mortgage deed. 

Messrs K. Bhashyam Aiyangar and K, Kara* 
simha Aiyangar, for the Respondents. — 
The security-bond is not a mortgage-deed 
and the 2nd defendant, who bona Hde 
purchased the property, is not bound by 
the charge. The lower Courts were right 
in refusing to recognise forbearance to sue 
as adequate consideration. No time was 
speoi6ed for exercising the forbearance. See 
Afanna Lai v. Bank of Bengal (1) 

JUDGMENT. 

SF£NCfc:», J. — The 1st defendant in this 
suit executed a promissory note for Rs. 2,500 
ou 4tb December 1913 in favour of one 
Aramudaebari, and two days later gave a 
security- bond to the same individual for 
the same debt. The plaintiff obtained an 


assignment of both instruments and sued 
upon them. The 2nd defendant is <a 
subBequent purchaser; and the 3rd defend- 
ant is the Official Receiver of Tanjore, 
who was made a party in consequence of 
the Ist defendauFs insolvency. The 
plaintiff has succeeded in obtaining a 
personal decree against 1st defendant for 
what was due upon the promissory note, 
but his claim to be allowed to enforce 
his charge upon the 1st defendant’s 
immoveable properties has been refused 
by both the lower Courts on the ground 
that there was no consideration for the 
security-bond (Exhibit C), and upon this 
point he has lodged this second appeal. 

The consideration for Exhibit C is 
stated in paragraph 4 of the plaint to 
be the forbearance of the payee under 
the promissory note (Exhibit A) to press 
the 1st defendant for payment, wbeu be 
became aware after the execution of 
Exhibit A of tbe great extent of ls6 
defendant’s indebtedness and his concession 
of some time before 61ing a suit. Both 
the Subordinate Judge and the District 
Judge, in cousidering the issue relating to 
consideration for the seourily bond, in my 
opinion, misdirected themselves on tbe 
qaestioD of law involved in this issue. 

Tbe Subordinate Judge followed Manna 
Lai V. Bank of Bengal (l), which he thought 
to be exactly in point. The District 

Judge seems to think that forbearance 
to sue mast be forbearance for some parti* 
oular time in order to constitute valuable 
consideration, as be rejects tbe evi* 
dence of the payee Aramndaohari himself 
(P. W. No. 2) on account of his failure to 
specify the length of time he gave the first 
defendant when he executed Exhibit C, al- 
though it does not appear from his deposition 
that any qneation was put to the witness on 
this point. Manna Lai v. Bank of Bengal (1) 
has been followed by this Court in Muthu^ 
karuppa Mudali v, Kathappudayan (2), but 
both those oases are distinguishable from 
the present case on the facta. In the former 
case the hundi debt had not matured when 
the acceptor of the hundis pledged bis own 
house and shops as security for due payment 
and thus there was obviously no oonsidera- 


(2) 26 Iiul. Cas. 72®; 27 M. 
19i{ (1914) M. W. N. 706, 


L. J. 249; 16 M. L. T. 


(1) 1 A. 309; 1 lud. Doc. (n. s.) 211. 
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iion for th'e pledge. In tbe latter ease it 
was held that a mere reaommendation by A 
of a borrower B was not good oonsideration 
for a oontraot based on a sabaeqaent pro* 
inise to the loader 0 to pay advances made 
to B. 

1 Both in England and in India it is 
settled law that past oonsideration may 
be good consideration if there has been a 
precedent reqnest [vide Lampleigh v. Braith- 
itfiiit (3) and Stndha Shrt Oanpatsingfi v. 
Abraham alias Vdiir Mahomed Akuii (4) 
and Pollock and Mnlla’s Contract Act, 3rd 
Eiition, page 28] and forbearance from 
sning comes under tbe expression does or 
abstains from doing” nnder section (2) (d) of 
the Indian Contract Act, which defines con* 
Bideration’. 

t. In the present case forbearance from suing 
has been set up in tbe plaint, there is evi- 
dence to support tbe plea, and there is the 
fact that tbe 1st defendant was not actually 
saed 'UpoQ the promissory note from the date 
of its execution, 4!;h December 1913, till this 
suit was brought on 12th July 1915. Even 
in the absence of evidence it was open to 
the lower Courts to have presumed from 
the oiroumstances of the case that the secu* 
rity bond would not have been given unless 
the creditor had expressed his dissatisfaction 
with tbe promissory note payable on demand. 

In Alliance Bank v. Broom (5) the 
Vice Chancellor observed: * It appears to 
me that, when the plaintiffs demanded pay- 
ment of their debt, and, in oonseqaenoe of 
that application the defendant agreed to give 
certain security, although there was no pro- 
mise on the part of tbe plaintiffs to abstain 
for any certain time from suing for the debt, 
the effect was, that the plaintiffs did in 
effect give, /nd the defendant received, the 
benefit of some degree of forbearance; not, 
ndeed, for any definite time, hot, at all events, 
some extent of forbearance.” This case was 
followed in Fullerton v. Provincial Bank tf 
Ireland (6), in which Lord Maonaghten 
said: "In such a case as this it is not neces- 

sary that there should be an arrangement 
for forbearance for any definite or particular 

(3) (1616) 1 Sinitii L. C. 13ih 12tU Kd. 159. 

(4) 20 B. 755; lO Ind. Doc. (N. s.) 1074. 

(5) (1861) 2 Dn-u- i Sill. 2S9; 62 E. U. 631; 5 N. 
R, 69 ; 34 L. J. Ch. 236; 10 Jur. (n. 8.) 112:; IIL. T. 
332; 13 W. H. 127; 143 U. K. 120. 

(6) (190.31 A C- 309; 72 L J. P. C. 79; 89 L. T. <9; 

62 W. R. 238, 


time. It is quite enough if you can infer 
from the surrounding oiroumstanoes that 
there was an implied request for forbearance 
for a time, and that forbearance for a reason- 
able time was in fact extended to the 
person who asked for it.” Similar observa- 
tions occur in the judgment of Vaughan 
Williams and Fletcher Moulton, L. Js., and of 
Parker, J., in Qlegg v. Bromley (7). 

On these principles it is clear that the 
learned District Judge’s decision being based 
on a refusal t) recognise an act of forbear- 
ance on the part of tbe creditor, which was 
not for a definite period, cannot bs sup- 
ported. 

On the appellant's behalf reliance is also 
placed on the words of section 58 of the 
Transfer of Property Act defining mortgage 
as a transfer of interest, "for the purpose of 
securing the payment of monsy advanced or 
to he advanced by way of ?oan, an exiHing 
or future debt'\ and it is argued that Ex- 
hibit C is a mortgage. The dooumeut 
describes itself as a security bond, and I 
think it amounts to a charge on immoveable 
property, but iu the view [ have taken it 
becomes unneoesaary to decide whether it is 
a mortgage iovolving thereby a transfer of 
interest in property, or a mere charge. 

The 2nd defendant claimed to be a bona 
file purchaser for value without notice, and 
the fourth issue relates to tbe queatioos raised 
by this claim. Assuming that be bad no 
notice o* the charge created in favour of 
Aramudaohari, although he must have known 
of it before bis sale deed was registered on 
13tb June 1914, as it is mentioued in the 
security bond (Exhibit II) giveu to him on 
Slat March and it has been found that he 
and Aramudaohari are next-door neighbours, 
still this would not help him to avoid Exhibit 
0 for if Aramudaohari took a bona 
charge on the same property for good 
oonsideration on 6th Daoembsr 1913, the sub- 
sequent sale to 2nd defeodant on 2nd March 
1914 must be subject to that charge. 

I would allow this appsal and would 
give the pUintiff a decree for sale of the 
propertj' which is the subject of the charge 
with costs throughout and i would direct 
2nd defendant to bsar his own costs in all 
the Courts. Time for sale is b mouths from 
this date 

(7i (1012) 3 1C- B, 474 SI L. J. K. '.i. lOSIj 103 L. 
T- S2o. 
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Sadasiva Attar, J, — I entirely agrree 
tbrongbont. The decree we pass for sale 
is, of ooarse, intended to award to the 
plaintiff a relief additional to the relief be 
bas obtained against the Ist defendant 
personally. As tbe 1st defendant has not 
opposed tbe plaintiff’s olaim, be will not 
be liable personally for tbe plaintiff’s oosts 
here and in tbe lower Appellate Oonrt. 

The qnestion whether tbe aeoority-bond 
created a simple mortgage or a mere obarge 
is a diffionlt one wbioh it is noneoessary 
to decide, as pointed ont by my learned 
brother, see Jwahir Mai v. Indomati (8), 
where two learned Judges differed as to tbe 
construction of tbe bond in question therein. 
The language of the bond in that case 
was, however, weaker than that of tbe 
security* bond before us. 

As regards section 40 of Act IV of 1882, 
an obligor who executes a bond creating 
a obarge on speoi&o immoveable property 
does, in my opinion, transfer an interest 
therein and tbe obligee is entitled to an 
interest in tbe property and not merely 
to tbe benefit of an obligation annexed to 
the obligor’s ownership of immoveable pro< 
perty within tbe meaning of section 40, A.at 
IV of 1882. Tbe obligation contemplated in 
that section is a personal obligation oor> 
relative to a personal right in the obligee 
such as a right to obtain a mortgage deed 
or a aale*deed (which- deed it is that 
transfers the interest contracted to be 
transferred). Tbe subsequent purchaser 
from a man who bas already created a 
valid charge is as much bound by it as 
the creator himself on tbe same principle 
tbat tbe subsequent purchaser for valuable 
consideration from a simple mortgagor is 
bound by tbe mortgage, tbe question of actual 
notice to him being immaterial [see Oooling 
V. Saravana (9)]. 

As regards the distinction between a 
mortgage and a charge, it seams to me 
tbat every mortgage document creates also 
a charge but conversely, a charge may 
not amount to a mortgage in all oases. 
Tbat in some oases a document creating 
a charge may be a mortgage document 
is implied in tbe language of section 100 
of the Transfer of Property Act itself, 


defining a obarge. Where it is created hy 
law and not by act of parties, it is, of course, 
not a mortgage, as the definition of a mortgage 
under section 58 contemplates tbe creation 
of the mortgage I by tbe intentional act of 
a private person called the mortgagor who 
transfers the mortgage interest in favour of 
tbe mortgagee. 

Tbe distinction between a obarge and a 
simple mortgage is oftentimes very 
difficult to appreciate. Where no personal 
covenant to pay the borrowed money is 
found in tbe deed which creates tbe charge, 
it is probably not a simple mortgage 
according to the trend of the decisions. 
Where, however, the charge is created 
over specific immoveable property, I am 
inclined to hold that though it may not 
be a simple mortgage owing to the 

absence of a personal covenant to pay, 
it is still a mortgage, though of tbe 

anomalous kind mentioned in section 
of the Act (Act IV of 1882). Where the 
immoveable property is not described in a 
definite manner, then the transaction may 
create merely a obarge and not a mortgage, 
as section 100 of Act IV of 1882 uses 
the general expression ‘‘immoveable proper- 
ty” and not the expression “specific 
immoveable property” found in section 68 of 
Act IV of 1882. 

The result, as I said before, is that 
section 40 of Act IV of 1882 does not apply 
and the principle of the decision in Ooolina 
v. Saravana (9) does not apply to tbe 
document we have to construe in tbe 
present case. I am inclined to think, with 
great respect, that tbe decision in Boysuddi 
ohetkh V. Kali NoiA Mookerjee (10) takes a 
too narrow view of tbe effect of a document 
creating a charge on specific immoveable 
property and 1 bold that even where there 
18 no personal covenant to pay, the document, 
creating such a charge, is a mortgage 
and not a mere charge liable to be defeated 
by a Bubdequent mortgage-deed or sale deed, 
though executed in favour of a bona fide 
transferee for consideration witbont notice. 

(10) 33 C. 985, 4 C. L. J. 219, 


(8) 22 hid. Caa. 978; 36 A. 201; 12 A. L. J. 290. 

(9) 12 M. 69; 4 Ind. Dee. (N. s.) 397. 
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CALCUTTA HIGH COURT. 

Civfii Ritlb No. 572 02 1918. 
li'ebraary 24. 1919. 

Present: — Mr. Jaatioe N. R. Chatterjea 
and Mr. Jaatioe Panton. 
KHAMASA BBWA, Mothbr and heir of 
L*TB NATU SHEIK — Dkpkhdant— 

PBTlTiOUBR 

versus 

PROMOTHO NATH ROY OHOWDHURY 

AMD OTHERS — PLAINTIFFS — 

Opposite Party. 

Civil Procedure Code (Act V of I908>), s. 96^Appeal 
— Suit of S7nall cause nature tried as ordinary suit — 
Decree^ whether appealable. 

Where a auib in the nature of a small cause is 
instituted in a Court the presiding officer of which, is 
not invested with Small Cause Court jurisdiction 
and is decided as an ordinary suit by the successor 
of the first officer who is invested with such juris- 
diction, the nature of the suit is not altered, and 
an appeal from the decree to the District Judge is 
competent, [p. 968, col. 2.] 

Rule Against the order of the Additional 
Distriot Judge, Myrnenaingb. 

FACT^ appear from the judgment. 

Baba Qopal Ohundra Das, for the Peti« 
tioaer. — 'Here the aoit was of the nature of 
small oanses, and no Brst appeal lay to the 
Distriot Jadge. The obaraoter of tbe suit 
was not obanged simply beoause it waa 
tried in tbe ordinary manner. It is true 
that tbe suit was instituted in a Court, 
the presiding officer whereof was then not 
invested with Small Cause Court powers, 
but tbe permanent iooumbent was a Judge 
having Small Cause Court powers and he was 
then on leave. Simply beoause at tbe time 
of the institution of tbe suit the Offioiating 
Judge was not exeroisiog Small Cause Court 
powers and the suit was registered as 
a regular suit. it oannot be said 
that tbe nature of the suit is obanged. 
Refers to Indni Chandra aiuli.herjt.e v. 
Srish Ghandra Saner', ee (1), Shankarbhai v. 
jSoinab/iai (2). 

Babas Jogesh Chandra Roy (with him Babu 
Mo\undi Math Roy), for the Opposite Party. 

When the suit was instituted, the Judge 

was not invested with Small Cause 
Court powers. When tbe oase was beard 
on remand, the Judge did not exeroise Small 

4 

• 

(1) 21 Ind. Ca i. 120; 40 C. 537- 

(2) 25 B, 417; 3 Bom. h. U. 129, 


Cause Court powers. The petitioner did 
not objeot to the oompetenoy of the appeal 
at tbe time the remand order was made 
by the District Judge, and she acquiesced 
in tbe remand order. 

^gain, tbe suit was instituted in a Goart 
not haviog Small Cause Court powers and 
nnder tbe present oironmstances of the case, 
it must be held that the powers of the 
Court remained the same tbrougboat all 
stages of the trial of this sait. In snpport 
of my contention I rely on a oase reported 
as Mahima Ohandra Sirdar v, Kali Mandol 

(3). 

The oase reported as Indra Chandra 
Mukherjee v. Srish Ohandra Banetjee (1) will 
not help m/ learned friend. In that case 
the suit was iustituted before a Judge 
exercising Small Cause Court powers, which 
is not tbe oase here. 

Refers to section 32 (2), Provincial Small 
Causes Courts Act — sections 96, 102, Civil 
Procedure Code. 

As regards tbe objection that the first 
appeal was incompetent, I submit under the 
Civil Procedure Code I have a right of first 
appeal. Section 102, Civil Procedure Code, 
only speaks of second appeal and not of 
first appeal. Jf there could be no right of 
first appeal that would have been express* 
ly mentioned in tbe Code, and there is no 
provision in the Code to that effect. 

Babu Qopal Ohandra Das, in reply.— 
Section 32 (2), ProyinoialSmall Causes Courts 
Act, cannot apply in this oase. Here 
your Lordships are to see whether the officer 
in whose Court the suit was instituted was 
an officiating or a permanent officer. The 
character of the suit was not taken away. 
Refers to Narayan Raoji Ranade v. Qanguram 
Ratanchand (4). 

JUDGMENT. — Theplaintiffs-opposite party 
instituted a suit for recovery of tbe price 
of trees out Howu and appropriated by the 
defendant. The suit was instituted in the 
Court of tho Munwif of Piugna in the Uis* 
triot of MyuieijHtingii. At the time of the 
institution «»f suit, the presiding officer 

of the Court wa^ not vested v/ifcli the 
powers jf <4 Cause Court. The suit 

was ro;r'*^t6.'‘'d an crdf;;.o.’y uiouey suit 
and nr jf'Ojdc'l with i<s Ml'?!*., At the time 

(3) 12 0. \r, N. 1H7. 

•; Jud. 'Ja:'. .”.0; 35 B. 004; 11 Bom. L. K. 81/ 
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of the trial the Mansif was traosferred and 
bis shooessor'in office bad Small Cause Court 
powers. He, however, tried the suit under 
the ordinary procedure. The suit was 
decreed by the Mansif in favour of the 
plaintiff No. 2. The plaintiff No. 1 appealed 
to the District Jud^e. On appeal the 
learned District Judge sent the case back 
for trial on certain issues. When the case 
came back to the Court of first instance 
on remand, the Mansif who bad tried the 
suit was transferred and his successor, who 
bad to deal with the issues sent down by 
the District Judge, had no Small Cause 
Court, powers. On receipt of the findings 
from the Court of first instance, the learned 
District Judge held that both the plaintiffs 
were entitled to a decree. As against that 
decree, the defendant preferred a second 
appeal to this Court and also obtained this 
Rule. 

We are informed that the second appeal 
has been dismissed ; because there is no 
second appeal in a case of the nature 
triable by a Small Cause Court when the 
value of the suit does not exceed Rs. 500. 

In this Rule it is contended that the 
suit being of the nature of small causes, 
DO appeal lay to the District Judge. We 
are referred to the case of Indra Ohandra 
Mukherjee v. Srish Chandra Banerjee 

(1) in which it was held [following 
the case of Skankarbhai v. Somabhai 

(2) ] that where a judicial officer in*> 
vested ^ith Small Cause Court jurisdiction 
tries a suit which he might have tried 
under the summary procedure in the 
ordinary manner, the character of the suit 
is not thereby altered and the decree is not 
appealable. 

it is unnecessary to consider the pro* 
position laid dov7D in those oases, beotuse 
the present case is distinguishable from 
them. In the present case, as already stated, 
the suit was instituted in a Court the 
presiding officer cF which at the time oF 
the institution of the suit had not Small 
Cause Court powers, whereas in the case 
of Indra Chandra Mukherjee v. Srtsh Ohandra 
Banerjee (1) and the Bombay case the suit 
appears to have been instituted and tried 
before a Judge who had Small Cause Court 

powers. 

The present ea^e is covered by the 
decision in Ma'amu Ohandra Sirdar v. Kali 


Mandol (3). There a suit for recovery of 
a sum of Rg. 70 was instituted tP the 
Court of a Mansif exaroising Small Cause 
Court powers up to Rs. 50 and subseqaeui* 
ly during the pendency of the suit the 
Mansif was transferred and the substantive 
Mansif, who succeeded him, had powers of 
a Small Cause Court up to Rs. 100. 
It was held by Rampini, C. J., aud 
Sbarfuddin, J., that the suit should be- 
tried as if the powers of the Court re- 
mained the same as they were when the 
suit was instituted. 

A different view appears to have been 
taken in Narayan Raoji Ranade v. Oangaram 
Ratanchand (4). 

We prefer to follow, however, the case 
of Mahima Ohandra Sirdar v. Kali Mandol 

(3) decided in our Court. 

The Rule is accordingly discharged. No 
order as to costs, > 

Rule discharged. 


BOMBAY HIGH COURT. 

Civil REFCRSNce No. 11 of 1918. 

January 28, 1919. 

Present'. — Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Hayward.] 

ALI MABuMED BID -Dkfbndant — 

ApPEI LiMT 

versus 

FATIMA MAHOMED EBRAHIM— . 

Plaintiff — Respondent. 

Limitation Act (IX of IHOV, Sch. I, Art. 6i—Main^’ 
tenanceof child, arrears of, suit to recover-^Limitation. 

A suit by a divorced wife of a Muhammadan for 
tlio maintenance expenses of her minor daughter 
falls within the scope of Artiolo 61 of Schodulo I 
to the Limitation Act, but the plaintiflE is not 
entitled to recover anything prior to three years 
before the suit. [p. 969, col, l.j 

Civil reference made by the Political 
Resident at Aden. 

Mr. Raianlal Ranchhoddas, for the Appel- 
lant. 

JUDGMENT. 

Scorx, 0. J. — This is a claim by a divorced 
wife of a Mubammadan who has married 
again, for the maintenance expenses of her 
minor daughter by the first husband. The 
Courts at Aden have awarded the euta of 
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Rs. 20 amonth oalonlatedHoaoraiog to the ooat 
of living at Aden for maintenanoe for a period 
from the 20th April 191X to the 20 h October 
1917. The latter date is the date up to which 

the plaintiff continued tJ have custody of her 
daughter. The earlier date is the date upon 
which the defendant’s mother in law died, 
who had under an agreement with the 
defendant undertaken to support the daughter. 
Between the two dates covered by the 
Court’s decree the only custodian of the 
child was her natural mother. It is laid 
down in Emperor v. Ayehahai (1) that 
** according to the Muhammadan Law a 
mother is entitled to the custody of her 
children even where she has been divorced 
by her husband, but that does cot relieve 
the father from the obligation of maintaining 
the children. The law intends that the 
mother ought to have the custody of the 
girls until they reach the age of puberty 
because till then they require her nurture and 
care ; the law does not impose upon the 
mother the obligation of maintaining the 
children because she keeps them in her 
custody, as she is entitled to do. 

The only question raised on behalf of the 
defendant, apart from the question of Ibo 
monthly quantum of maintenance, a matter 
upon which we cannot differ from the Aden 
Court is the question whether maintenance 
ia payable for the whole time covered by 
the decree, or whether it must be “^ded 
according to the provisions of Article 61 of 
the Limitation Act. That Article provides 
a limitation where the suit is for motey 
payable to the plaintiff for money paid for 
the defendant. We are of opinion that the 
payments claimed by the plaintiff fall witbm 
the scope of that A.liole. It has been held 
in England that where a person paid the 
funeral expenses of his deceased daughter 
during her husband’s absence, the husband 
was liable upon a count for money paid by 

the plaintiff for the defendant: see JtnKine v. 

Tuc er (2l and An.brose v. Kerrison (i). 
As the Article provides that the suit must 
be brought within the three years from 
the date when the money is paid, the 
plaintiff is not entitled to rtoover any pay- 
ments made prior to three years before suit. 

(1) 6 Bom. I.. K. 536 at p. 538; 1 Cr. L. J. 699. 

(91 tl788) I tl. Black 90; 126 K. oo. 

( 3 * fiMt ! .0 c. n. 77fi: 20 L. J. C. P. 135, 138 E. 

R, S07i84 R. R 775. . — - 


The suit was filed on the 15th November 
1917, and the plaintiff is entitled to recover 
Rs. 20 a month for three years prior to 
the date of the. suit. Under section 13 of 
the Aden Act. the costs will be costs in 

the suit. J I 

Order accordingly. 


CALCUTTA HIGH COURT. 

AppBAii pkom Appellate Dbcbks No. 590 

OF 1917. 

April 30, 1919. 

Fresentx — Mr. Justice Walmsley and 
Justice Sir Syed Shamsul Huda, Kt. 
JATINDRA NARAIN ACHARJBA 
CHOUDHURY — Pliiniipp— Appellakt 

venue 

MALU HAJI — Defendant — 
Respondent. 

Bengal Tenancy Act (F/fi B. C. of 1886), 60 (21, 

105, 105 A, 106, U‘7, cl. (,2)— Record of Rights^Appli. 
cation under s. 105 for settlement of rent— Settlement 
Officer, whether can decide question of status of tenant 
and can make note correcting entry as regards status 
—Scope and object of s. \0b Issues" in s. 106A, 
meaning of. 

On an ap])licatiou made by a landlord under 
section 106 of the tengal Tenancy Act for settle- 
ment of rent, the Assistant Settlement Officer 
decided tlie question of status cf the tenant and 
dismissed the application by the following order: 
“Rent is held to be at a tiNcd lump rental, and as 
such note should be made in the Record of Bights 
as mokta mokarari in place of the status of <iccupaucy 

recorded for him;” 

Held, that although no formal issue was framed 
as to tho tenant’s status, it was obligatory upon the 
Settlement Officer to try and decide the question of 
status of the tenant, as the question was one uf tho 
kind described in clause v) of section 105 A. [p. 971, 

col. 1-3 

The word “issuo” in section 105 A, Bengal 
Tenancy Act, cannot mean merely an issue framed 
and recorded according to law. The object of section 
105 A, Bengal Tenancy Act, is to give the 
defendant in proceedings under suction j 05 the 

right to rais^e questions wltieli should jnoperly form 
the subject-matter ol proceedings umler stH;tion 106. 
Therefore, ulllmugli «n such a case the tenant does 
not apply nruler seeliou i06 lo have tho entry 
corrected, lie- Settlement Oftieer should order a 
correction of the enfiv to be made in the Heeord of 
Rights, [p 971, eol- 1 J 

Appeal rigaii'st the dteree of the Speoial 
Judge, Mynienairgh, dated ilie 9tb January 
7 917 , atluming that of the Revenue Officer, 
M>nKiisingh, dated the 23rd August 1916, 
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FACTS appear from the jadgrment. 

Dr. 8arat Ohandra Basah (with him 
Babn Ananda Ohurn Karhoon)^ for the 
Appellant. — Under seotion 105 A, eab eeotion 
(e), Bengal Tenancy Aot, the Settlement 
Officer can deoide the question of the status 
of the tenant. But in order that such a 
question ipay be decided, the tenant must 
plead in his written statement that his 
status was quite different from that re- 
corded in the Record of Rights. In tbe 
present case tbe tenant did not raise any 
such plea. In the Record of Rights he 
was recorded as an occupancy raiyat. He 
did not institute any suit under seotion 
106 for tbe correction of that entry, nor 
did he allege in his written statement in 
tbe present case that that entry was 
wrong. Tbe only thing that be has done 
is that in paragraph 10 of the written state- 
ment he alleges that as be has been paying 
tbe same rent for more than 20 years, bis 
rent is not liable to enhancement. This 
has nothing to do with tbe question of the 
status of tbe tenant. Moreover, tbe Settle- 
ment Officer ought not to have decided the 
question of status without framing any 
issue on that point. Tbe only issue that was 
framed on this point was: Do tbe defend- 
ants pay their rents at lump rentals P 
This is not sufficient. Lastly, tbe Settlement 
Officer had no jurisdiction on tbe landlord’s 
application under section 105 to direct that 
the entry in the Record of Rights as 
to tbe tenant’s status should be changed. 
Correction of an entry in favour of the tenant 
in tbe Record of Rights cannot be made 
on an application by tbe landlord for settle- 
ment of rent. 

Babu Birendra Coomar De, for the Respond- 
ent, — Tbe written statement of the tenant 
shows that his main objection is that be 
is a raiyat holding at a fixed lump rental 
for more than 20 jeare and, therefore, bis 
rent cannot be enhanced. The Courts below 
rightly decided tbe question of status of the 
tenant and they were bound to deoide tbe 
iflBue as to status. See seotion 105 A, clause 
(e), of the Bengal Tenancy Act. As regards 
tbe question whether the Settlement Officer 
can make tbe note correcting tbe entry in 
the Record of Rights, see sections 105A, 
10*7, olauBe (2). 

JUDGMENT. — This appeal is by the 
landlord who made application under 


seotion 105 of tbe Bengal Tenancy Act 
for a settlement of rent after the final 
publication of the Record of Bights. 

The respondent who holds the land 
described in Kbatian No. 43 said anwng^ 
other things that he held the land at‘ a- 
lamp rental, and that he had been paying 
the same rent for upwards of twenty years 

and that he was, therefore, entitled to have 

his rent regarded as fixed. t ^ 

The Courts below are agreed in finding 
that the respondent’s allegations were proy-.* 
ed, namely that be did hold the land at a 
lump rental, and that he bad paid tbe same 
rent for npwards of twenty years immediate- 
ly before the institution of the proceedings,' 
and he was, therefore, entitled to the benefit 
of the presumption given by seotion 50 
(2) of tbe Tenancy Act. 

The appellant admits that he cannot 

challenge these findings in second appeal and 

he limits his appeal to the ordering portion 

of the judgment of the first Court, which 

was confirmed by the lower Appellate 
Court. 

The Assistant Settlement Officer passed 

this order— Rent in respect to Khatian 

No, 43 18 held to be at a fixed lump 

rental, and as such note should be made in 

the Record of Rights as Moktq Mokarari 

in place of the status of ocoupanoy recorded 
for him. ” 


. 1 . ‘be landlprd 

that the Court erred, first, in deoiding the 

queation of defendant’e sfatus, and, seccndly, 

in ordering a note to be made in the Rooord 
of Rights. 


Tivoregara to tie multer of defendant’s 
status it was pointed out that tbe tenant 
bad not made any application fer correction 
of the entry under eeotion 106 of the Act, 
that he bad not explioitly stated that he 
was a raiyat holding at fixed rites and not 
an occupancy raiyat. and that no formal 

issne as to his status had been framed. 

As tor the defendants’ written statement, 
paragraph 10 sets out his case quite 
clearly, for the closing words are: “ according 
to the proviMons of the law it (the rent) 
18 not liable to increase and cannot bo 
increase ) : it is not subject to variation; 

(using the 

English word) aud it is not liable to increase.” 
Ihe only criticism that can be levelled at 
this written etatemeut is tljat be does n(j| 
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Bay ** 1 am not merely a Stbitiban raiyai 
as I am described in tbe record, bat lam 
a raiyai bolding at a fixed rent.’* Bnt in 
substance tbe reiterated statement that tbe 
rent is not liable to increase amounts to 
that. 

It is true that no formal issue was framed 

$ 

as to tbe status of the tenant, but it is 
clear from the evidence which was tendered 
that both aides were aware of the fact that 
the question of status had been raised and 
that tbe Court could not deal with the 
landlord’s application without adjudicating 
on that question. Tbe question was of tbe 
kind described in clause (e) of section 10) A 
of the Tenancy Act, and it was obliga- 
tory on the Settlement Officer to try and 
decide it. The argument that, because 
there was no formal issue framed as to the 
tenant’s status, there was no ' such issue” 
for tbe Court to decide, is unsound, because 
it rests upon the assumption that the word 
issue in section 105A cannot mean more 
than an issue framed and recorded accord- 
ing to law. Tbe words of section 105A, 
however, are: ** Where any of tbe following 
issues arise ” and in tbe language of the 
Civil Procedure Code: Issues arise when 
a material proposition of fact or law is 
affirmed by tbe one party and denied by 
the other. ”■ 

The third ground taken, namely, that the 
tenant had not applied under section 106 
of tbe Tenancy Act to have tbe entry 
corrected is of no avail to the appellant, 
because it is clear that the object of sec- 
tion 105A is to give tbe defendant in pro- 
ceedings under section 105 tbe right to 
raise questions which should properly form 
the subject-matter of proceedings under 
section 106. 

The second branch of the landlord’s argu- 
ment is that in any case the Courts below 
were wrong in ordering a note to be made 
in the Record of Rights; but to this conten- 
tion clause (2) of section 107 gives an 
overwhelming aoswer. 

The appeal fails and most bo dismissed 
with costs. 


Appeal dismissed. 



, LAHORE HIGH COURT. 
Mischllanbous First Civil Appbal No, 2240 

OF 1918. 

May 19, 1919. 

Sir Henry Rattigan, Kt., 
Chief Justice. 

GHULAM MUHAMMAD altai MOri— 

Appellant 

versus .i 

KARTA RAM and othbhs — Respondents. ; 

Insolveucy proceedings— Receiver in possession oj 
property— Release of property, application for, dismissal 
of— Appeal,, maintainability of, without impleading 
Receiver. 

The appellant was declared an insolvent under 
the Provincial Insolvency Act, and a Beceiver was 
appointed who took charge of all the property 
belonging to the insolvent, including two houses. 
One of the houses was released for the residence 
of the Receiver and the other was ordered to be 
sold, whereupon the insolvent applied for the release 
of this house also as it was required for his residence. 
The application was disallowed and the insolvent 
appealed to the High Court without impleading tbe 
Official Receiver as a party: 

Held, that the appeal must fail, inasmuch as the 
Official Receiver being in possession of the property 
of the insolvent was a necessary party to the appeal 


of the District Judge, Ludhiana, dated tbe 
10th May 1918, rejecting the applioatiou, 

PACTS.— Ghulam Muhammad, the appel- 
lant, was declared an insolvent by the Insol- 
vency Court of Ludhiana acd a Receiver of his 
property was appointed. Tbe Receiver took 
possession of all the property of the insolvent. 
The insolvent had two houses. The Court 
released one for the residence of the Receiver 
and ordered the other to be sold. The in- 
solvent Bled au objection that this house 
was necessary for his residence and should 
be released. Tbe Distriot Judge disallowed 
the objection, whereupon the insolvent 
appealed to the High Court to have that 
bouse released. 

Lala Shamair Ghaud, for the Respondents 
took a preliminary objection that the Receiver 
was a necessary party and that as ho had 
not been made a party and limitation had 
eipircd. the appeal C'>u!dout proceed. He also 
contended that thu eaneiiun of the District 
Judge or tuo High Court had not been 
obfcauied uu-ior section 46 of tlio In-oivenoy 
Act, and the oppeui, th'^-ef'^ro, could not 
ho ontcrtaiiied 

TI:i! 

as -ho Oliioial .Ifeou*'.' 
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it and has not been impleaded as a re* 
spondent. So far as be is coDoerned, aoy 
appeal would be barred by limitatioo as 
agaiost him and unlass be is tc be afieofed 
by this appeal, aoy o der passed by this 
Court would be iDfruotuons. 1 ootiee also 
that the permission of this Gonit for the 
filing of this appeal was neither asked for 
nor granted Tseotion 46 (3) of the Pro* 
yinoial Insolveney Aa']. ... 

Appeal dismissed. No order as to oosts. 

Appeal diimissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2834 

OF 19X6. 

January 24, 1919, 

Frestni'. — Mr. Joelioe Riohardson and 

Justiee Sir Syed Shamsul Huda, Kt. 

JAGADISH BHATTACHARJEE ahd 

OTHERS— PlaILT FFS — APPELLANTS 

versus 

BAMA SUNDARI DASYA i.no others — • 
Defendants — Respondents. 

Execution oi deciee — Sale — Death oj judgmenUdehtor 
after attachment hut before sale — Legal representatives 
not brought on record— Sale, validity of — Attachment, 
whether subsiata after dismissal of execution applicatio 7 t 
—Application to set aside sale — Objection not tahen iti 
application, vhether can be lakert in subsequent suit. 

Where a judgment-debtor dies after the attach- 
ment of hi(» property and the property is sold with- 
out biinginR his legal represei tatives on the record, 
the sale is not invalid, [p. 9'^4, col. 1; p. 97P, coJ. J.] 

An attachment' once made in the pnreaanco of an 
application for execution of a decree does not 
necessarily fall witli the dismissal of the application 
for default cf proseoution hut may continue in full 
force thereafter, and a sale hold under an attaclimcnt 
ihat made in the course of proceedings upon a 
previous application for execution is valid, [p. 974 , 
cbl. 2; p. 976, col. I.] 

An objection which can be, but is not, made a 
ground of attack in a proceeding to set aside nn 
execution .sale cannot be raised in a subsequent suit 
for setting aside the sale on the ground of 
irregularity, [p. 974, col. 2j p. 975, ool. 1.] 

Appeal agaiust the deoree of the Sabordi* 
Date Judge, Myrneoaiogb, dated the 26th 
August 1916, oODfirmiDg that of the Munsif, 
Netrakona, dated the 3rd March 1915. 

FACTS appear from the judgmeot. 

Babu Dwarfea Nath Ohuckerbuttf/ (with him 
Baba Ofopal Ohandra Das), for the Appel- 


lEtnts, — This appeal is on behalf of the plaitit*- 
iffe and it arises out of a suit to reooyei^ 
their father’s shares sold in ezeeution of a‘ 
deoree for arrears of rent. 

The father of the plaintiffs died after ihe- 
deoree was passed but before the sale. T 
oontend that the sale was inoperative as the 
plaintiffs were not made parties to the eze* 
outioD prooeedings and, therefore, their in- 
terest oould not pass by the eale. 

A deoree ezeouted against a dead man 
cannot be operative and passes no title. 
Plaintiffs are inhabitants of one Distriot 
(Pabna) and the Zemindar belonged to a 
different Distriot (Mymensingb). The iudg- 
ment debtor, the father of the plaintiffs, 
died on 22Dd March 1901. On Ist July 
19ul ezeoutioD prooeedings were started 
against the dead man and the sale took 
place on 22nd September 1901. The plaint- 
iff No. 1 alone applied to set aside the 
ex parte deoree aod it was rejeoted. The 
property worth about Rs. 5,000 was purchased 
by the predecessor of the defendant No 1 
for Rs. 50 only. Plaintiff No. 1 alone filed an 
application to set aside the sale nnd^r section 
311 of the old Code (Order XXT, rule bO of 
the present Code) on 5th June 1 903 and it was 
rejeoted on 5th December 1908. The present 
suit was bronght in 1913. 

It was only one of the judgment'debtors 
who made the application, and, therefore, the 
principle of res judicata cannot be applied in 
the case of all other plaintiffs under the 
Dayabhaga Law, A Dayabhaga brother can* 
not represent other brothers unless authoris- 
ed to do 60 . 

The fiist execution was started on 21et 
November 190 J, but it was dii missed on 7th 
July 1901 without any note as to the reason. 

As the ezeeution procesdirgs under which 

the sale took place were started against a 
dead man, the purohagerhas to show that they 
were good in law. 

[RiCdARDoON, J. — Do yon say that owing 

to this the ppooeedings should be declared 
voidPJ 

Yes. All the proceedings against a dead 
man are void. Khiarajmal v. J)atm (l) 
referred to. 

If the judgment debtor was dead on the 
day of attachment, the sale was void. 


r ^ ^ I. A.23i 8 Sar. P. 

h.'k, UP. c 1 
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[HoDi, J. — If Bnoh a sale takes place, that 
eboald be set aside, j 

Orooes v. Administrator- General of Madras 
(2) referred to. 

[Riosardsok, j, — Groves y. Administrator- 
General of Madras (2) says that the sale is 
Dot a nullity butac irregularity.] 

Kkiaraimal v. Daim (l) referred to. 

[Hoda, j. — T he case in Khiarajmal v. 
Daim (1) is in your favour in so far as it 
says that those who are not made parties are 
not bound.] 

Arjun Das v« Qunendra Nath Bas^.t (3) 
referred to. 

[BrodAUDSON, J.— That ease says that it is 
a mere irregularity.] 

Section 50 of the new Civil Procedure^ Code 
has introduosd a change in the law. Fuliy 
satisfied’ has been substituted for fully exe< 
outed.* 

As regards the construction of the sale certi- 
ficate my submission is that the entire Taluk 
was not sold. What was really sold was 
only a share of the Taluk corresponding to 
the share of thedeorea holder in the Zsmin- 
dari. Otherwise what was the object of 
mentioning the share of the rent payable to 
the decree-holder? 

Babu Ounada Oharan i$cti (with him Babus 
Birendra Kumar De and Jatindra Nath 
Sanyal)f for the Respondents. — The attach- 
ment under the first execution took place 
during the lifetime of the plaintiff’s father. 
When a previous execution is dismissed, it 
does not necessarily follow that the attach- 
ment comes to an end: Qobinda Chandra Pal 
V. Dwarka Nath Pal (4), Peari Ld Singh v, 
Ohandi Oharan Singh (5). Maharajah Dheeraj 
Mahatab Chund Bahadoor v. 5urno Moyee 
Dossee (ti), Qobinda Chandra Pal v. Dwarka 
Nath Pal (4), Bepin Behari Bsra v. 
SWAi Bhushan Datta (7). Imtiaz AH v. 
Bishambhardas (8), Rangasimi Ghetti V. 
Peraisami Mudali (9) referred to. 

Id ATjun Dus v, Qunsndra Ndth Basu (3), 

(2) 22 M. 115; S M. Ij. .1. ass. S lud. Doo. (n. s.) Si. 

(3; 27 iDd. Cus. aUl; IS C. W. N. aO C. L. J. 

3 a. 

(4) 33 C. 6U0; 3 0. L. J. 93 nofcs. 

16) 6 0. L. J.SOi 11 0 W. N. 16). 

(0) 15 vv. tt. aa.*; la n. l. r t'4 note. 

(7) 22 lad. Caa. 9>; iS 0. L. J. 6iS; 18 C. W. N. 

760. 

(8) 10 lud, Ci5. 2t'.i8 A. L. J. 610. 

<9) 17 M. uSi 3 .U. Li.J. ail; 6 Ind Dec. (n. s.) 40. 


the execution proceedings were instituted 
after the death of the judgment debtor. 

In Bepin Behari Bera v. Skashi Bhttshan 
Datta (7) it is held that it is a mere irregu- 
larity and does not necessarily invalidate 
the sale (page 632*' referred to). Also see 
iS^eo Pratad v. Bira Lai (10), Malharjun v» 

NarhariO^)- 

Deatb of the judgment-debtor after attach- 
ment but before sale does not invalidate the 
sale held without bringing the heirs on 
record. It is an irregularity but not an ille^ 
gality: Net Lall Sahoo v. Sheikh Kareem Bux 
Khairajmal V. Daim (1), Bepin Behari 
Bera v, Shashi Bhusaan Datta (7), Peari Lai 
Singh v. Oh-mdi Oharan Singh (5), Sheo 
Prasad V. 1 Hr a Lai (lO). 

As to what passes at a sale, it can be 
gathered from the conduct of the parties if 
there be any ambiguity in the sale oertifi^ 
cate: Alagaraya Qounder v. Minakshi Naidu 

(13). 

On this point we have got the concurrent 
findings of both the Courts below. 

Babu Gopat Chandra Das briefly replied. 

JUDGMENT. 

RiCiARDoOK, J.^Tbe three plaintiffs in the 
present suit, the appellants before us, are 
the sons of one Jadu Nath Nayaratna, 
deceased. The suit relates to an S^ anna 
share of a Sikmi Taluk, Ram Nath Uhil, 
which share belonged to Jadunath. One 
of the CO sharer landlords, Ishan Ghanira 
Labiri, brought a suit for arrears of rent 
in respect of his share in the superior interest 
against Jadu Nath and bis oo sharers in 
the Taluk. In that suit an ex parte decree 
was made on the 20th September 1900. 
Jadunath died on the 22Dd March 1901. 
In execution of the ex parte decree the 
Taluk (or a portion thereof) was sold by the 
Court on the 9th October 1901. The 
purchaser was one Naha Krist Nandi, the 
husband of the defendant No. 1. The sale 
was confirmed and the sale certificate was 
issued on the 29th November 1901, 

The plaintiffs brought the present suit 

(10) 12 A. 440 (F. B.); A. W. N. (1890) 103; G lud. 
Dec. (n. 8.) 1026. 

OD 25 B. 337; 5 C. W. N. 10; 2 Bom. L. R.927' 27 
I. A. 216; 10 U. L. J. 368; 7 Sar. F. C. J. 739 
(P. U.). 

(12) 23 C. GSGi 12 Ind. Dec. (n. 3.) 450. 

U3) 12 lud. Cas 389; 37 M.22; 24 M. L. J. 052- 10 
M. h. T.^i^8;2l911) 2 fiL W. N. 328. 

of 18 C. L. J.~“£c2. 
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to recover their father’s share in the 
Taluk. The oontention on which they now 
rely is that the sale of the 9th October 
1901 was inoperativoi beoanne at the date 
of tbe saiOi Jadn Nath was dead and his 
legal representatives, tbe plaintiffs, had not 
been brought on the record. In the alter* 
native tbe plaintiffs assert that if anything 
at all passed to the auction- purchaser by 
virtue of tbe sale, all that was sold was 
a portion of the Taluk corresponding to the 
decree-holder’s interest in the Zemindary. 

As to the first contention, it is not dis* 
puted that Jadu Nath died before the date 
of the sale. The application for execution 
which led to the sale was made on the 
8th July 1901. That was also after Jadu 
Nath’s death. But it appears that there 
had been a previous application for execu- 
tion, presented on the 2l8t August 1900 
and followed by attachment of the property. 
That application was dismissed on the 7th 
January 1901, apparently for default of 

prosecution. 

Now, under tbe old Civil Procedure Code 
of 1882, it was held that an attachment once 
made did not necessarily fall with tbe dis* 
missal of the application for execution 
[Pcan Lai Singh v. Ohandi Oharan Singh 
(5) and Oohtnda Ohandra Pal v. Dwarka 
Piath Pal (4)]. Under the old Code again 
if a judgment-debtor died before sale but 
after attachment, the sale was not necessarily 
invalid merely because tbe legal represen* 
tativO of the jodgment*debtor had not been 
brought on the record. The omission was 
regarded, at most, as an irregularity which 
miglit lay the sale open to attack under 
tbe provisions of section 311 of that Code 
[5/ieo Prasad v. Hira Lai (10), Aba v. Dhondu 
Bai (14) and iJet Lall Sakoo v. Shethh Kareem 

B-ux (12)], 

Now, we have it that on the otb June 
1908 the plaintiff No, 1 in tbe present 
suit applied to have tbe sale set aside. 
The application was rejected by an order 
dated the 5th December 1903, which is 
Kxbibit C on the present record. It is 
noteworthy that in that case exception was 
□ot taken to the sale on the ground of 
Jadunath’s death subsequent to the decree. 
The objection put forward was that Jadu. 
nath had died before the decree was made 

^U) 10 B. 276} 10 lud. Dec. (n. 3 ) 187. 


and the same allegation is made even in 
the plaint in tbe present suit. It never 
seems to have occurred to any one in 1908 
ot when tbe plaint in the present suit 
was filed that if Jadunath was alive at the 
date of tbe decree the sale could be sucoess* 
fully impugned. 

I make these observations to explain the 
reasoning of the learned Subordinate Judge. 
The Subordinate Judge 8a>3 that there is 
no evidence to show that Jadunath died 
before attaobmenS and that is so in re* 
ferenoe to the attachment, made in tbe first 
execution proceeding. There is also nothing 
to show that tbe property was re attached 
after the second application for execution. 
Tbe precise terms of tbe order dismissing tbe 
first application for execution are not before 
ns. But, as I have pointed out, there is 
no difficulty in supposing that the attach* 
ment effected in pursuance of that applica- 
tion did not fall with the dismissal of 
the application, but ooutinued and was in 
full force when tbe second application was 
made and when tbe sale was held on the 
9th October 1901. If that be so, the 
omission to bring the plaintiffs on the 
record was nnder the old law, at most, ah 
irregularity and, the sale not being void, 

I agree with tbe Subordinate Judge that it 
is now too late, under the Law of Limitation, 
to bring forward such an objection. 

Further than that I am disposed to think 
that the Sobordiuate Judge is right in 
holding - that the question is res judicata. 
The objection in question might have been 
but was not made a ground of attack in 
the proceedings taken in 1908 to set aside 
the sale. The plaintiffs cannot be heard 
now to insist upon any irregnlarity which 
they did not insist upon then. It is said 
that the application to set aside the sale 
was made by the plaintiff No. 1. It has, 
however, been found by the Courts below 
that the plaintiff No. 1 acted as a repre- 
sentative of plaintiffs Noe. 2 and 3, and 
that is a finding of fact with which 

we are not, in second appeal, at liberty to 
interfere. 

There remains only the question of the 
true construction of tbe sale oartifioate. On 
that question I agree in the conolnsion arriv- 
ed at by the Court below. 

For these reasons 1 would dismiss th© 
appeal with costs. 
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Shamsol Hdda, J. — I agree with my learn* 
ed brother in dismissingr this appeal. The 
main question for ooneiderafcion is whether 
the sale that took place on the 2l8t 
September 1900 was effective in passing 
to the purchaser the right, title and interest 
of the judgment debtor, I have no doubt 
that that question most be answered^ in 
the affirmative. It is unnecessary to deal 
with all the oases that have been relied 
upon by either side. The case of Bepin 
Behari Beta v. Shashi Bhushan Datta (7) is 
sufficient to establish the proposition that 
the death of a judgment-debtor after at- 
tachment without bringing his legal re- 
presentative on the record does not affect 
the validity of a sale under such attach- 
ment. The question as to whether the 
Bale took place under an attachment pre- 
vious to the death of the jodgment debtor , 
is a question of fact and having regard 
to the ciroumatanoes of the case, I think 
the Court below was right in arriving at 
the conclusion that the sale in the present 
case took place under an attachment that 
was made in the course of the proceedings 
upon the 6rst application for execution on 
the 2Ist November 1900. Admittedly there 
.was ^ no attachment after the second 
application for execntion, and the 
natural inference to be drawn from these 
facts is that the attachment upon the 
;first application for execution «as sub- 
sisting and the sale took place under it. 
The sale was, therefore, a good and valid 
mIs and passed a good title to the purchaser. 
Having come to this conclusion it seems 
unnecessary to decide the qaestion of res 
Qudicaia or the further question that has 
been raised before u^, viz , whether the 
plaintiff No. 1 represented his brothers in 

the application for setting aside the 

sale. 

Only other question that remains to 
be considered is the question of the pro- 
perty that was sold iii 0.xooution of the 
decree. The decree-holder was a fractional 
Zemindar of the Alehul. fie had brought 
pia suit for his share of tlio rent and what 
is described as havini, bynii soM i:, the 
sale oetti6cate is the in the name 

of Nanda Kishoro l i-.l in village Gar- 
kanda within Zerr.itKi\ri No. Ibd, in Pur- 
gana Susang, Af;er :ie&<nibing tbo Mehal 
AS the property S'^ld, the dale eertiUcate 


proceeds to say that this Mehal was possessed 
by the judgment-debtor under the deoree- 
at a rental of 1 annas 8 gandas 
’ Having regard to the oircumstanoea 
already referred to by my learned brother, 
1 hold that what was sold was the entire 
Taluk held by the judgment-debtors and 
that the further description as regards the 
rent payable to the decree- holder had not 
the effect of limiting the sale to only a share 
of the Taluk equal to the share of the decree- 
holder in the Zemindari. 

The appeal is dismissed with costs. 

Appeal dismissed, 

**r : 


PATNA HIGH COURT. 

. Privy OooNoiL Appnal No. 104 op 1918. 

May 15. 1919. 

Present'.— -S it Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Coutts. 
RASH MOHAN LAL and another— 

Plaintiffs— Appellants 

tersus 


RAM MOHAN LAL and otrisrs— 

^ Respondents. 

Civil Procedure Code ('Act y of 1909> « no 
A^ 2 ^eal to Uis Majeetu U 

suit, value of, lese than, Re. 10,OQO-Valie, increase in 
dunn(j 2 >en(lencij of .'iuit, effect of. ‘ 

The value of the subject-matter of a suit was statn.l 
in he plumt t., he B,. 7.950. After decisiouTthe^ 
aiul of au appea by tho HigU Court, au applicatiou 
was made tor leave to appeal to His Ma^aty i., 
Co^cil on tho sroaud that at tlie date of tl,o appli. 

cat.ou tho value of tho property had iaoroaaod iu l 
>Mis uow close oil Ra. 1 ^, 000 ; 

lleld, that tho fact that tho value of tho propertv 
had lucroasod au.oo tho docisioa of tho a,, peal would 
not 1.0 suthoiout to brill- tho case witliiu tho pro. 

visioiisot sec loll 110 of ..ho Civil l-roood,iro Ude 

whli-h requuod that the val.io of tho auhjoct.„.a“lor 

Ka' '()o“n* ‘ C-oiirt ol liist i.istaiico must ho 

Ka 0,0.0 or upwards iiirlthe value of tho siibioot“ 
matter iii disja.m mi appeal t.. Uis Majesty i., 
ooiiuod most .. . .h,. , .,,,e or i.|.,vards.U,. W. col 1." 


Applioatioii f.m loavo to appeal to Hie Jia 
jesty in (Jouii.:i! uj.-,u.st a jmi;, .j soi p.- i-]. 
Justice ‘ Mi*. 

the 8th 


Suborc!N..\' 


4 , ,1 


• I u : ; ^ , 

‘ 8 , GOnJ-'r . lii 


Mr. 

'h cltUed 


Ik that of the 
dated the LOth 
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Messrs, Asghar und Qajendra Prasad Das 
for the Appellaots. 

Mr. Atul Krishna Eai, for the Respondents. 

JUDGMENT. — This applioation mast be 
dismissed. The plaintijGEs seek leave to ap- 
peal to His Majesty in Goanoil from a decree 
of this Court, dated the 8tb April 1918, 
affirming a decision of the Subordinate Judge 
of Cuttack. 

The Bait was valued by the plaintiffs in the 
Court of 6rst instance at a sum of Rs. 7,950, 
They contend now that the value of 
the property in respect to which the suit 
was brought has increased and that its 
present market value is close up-in Rs. 12,000, 
and we are asked to send the case down to 
the Subordinate Judge to report upon the 
amount or value of the subject-matter of the 
suit. The plaintiffs do not contend that at 
the time when the euit was instituted the 
value of the subject matter of the suit was 
more than that stated in the plaint, namely, 
Rs. 7,i;50. Their only contention is that 
at the present moment the value is in excess 
of Rs. 10,000. It seems to us quite clear 
that even if the petitioners could succeed in 
proving that (he market value of the proper- 
ty in suit has gone np, that would not be 
sufficient to bring the case within the pro- 
visions of section 110 of the Civil Procedure 
Code. According to that seo'ion two condi- 
tions must be complied with before the Court 
can grant a certificate. The first is that the 
amount or value of the subject-matter of 
the suit in the Court of first instance must be 
Rs. 10,000 or upwards, and the second is 
that the amount or value of the subject-matter 
in dispute on appeal to His Majesty in 
Council most be the same sum or upwards. 
It is admitted in this case that it cannot be 
proved, whatever enquiry may take place, that 
the case comes within the first of these con- 
ditions. Therefore, it seems quite useless to 
send the case back to the Subordinate Judge 
for enquiry and this applioation must be 
dismissed with costs. Hearing fee three gold 
mokurs. 

Application dismissed. 


CALCUTTA HIGH COURT, 
Appeal from Osiginal Decree No. 303 ^ 

OP 1917. , 

April 23,1919. 

Present: — Justioe Sir Asntosh Mookerjee, 
and Mr. Justice Walmsley. 
DBBENDRA NARAYAN SINGH^ . 

PlaI.NTIFP — A pPiLLART 

vers'ts . t 

NARENDRA NARATAN SINGH and 

OTBBRS — DzFBNPANrS — RESPONDENTS. f 

Joint property — Co‘OwnerSf riyht of enjoyment of ~- 
Ouster — Joint oxoner in exclusive possessioJi of part of 
joint property, liability of, ■ - 

Each joint owner haa a right to the possession of 
all the property held in common, equal to the right 
of each of his companiocs>in>intercst and superior to 
that of all other persons. Ho has the same right to 
the use and enjoyment of the common property 
that be has to his sole property, except in so far as 
it is limited by the equal right of his co-sharer& 
In order to give rise to a cause of action against a 
co-sharer who is in sole possession of a joint property, 
it must be proved that his act has amounted to ouster 
or disseisin, [p, 977, ool. 2: p. 978, col. 1.] 

It is not easy to frame a formula which would 
cover all cases of ouster, but it may generally be 
stated that where there is an actual turning out or 
keeping excluded the party entitled to possession', 
there is an ouster. Any resistance preventing a 
co-sharer from obtaining effective possession is ap 
ouster. Such resistance must be clearly and affirm- 
atively shown and cannot be presumed from 
equivocal facts which may or may not have been 
designed to operate as an exclusion, [p. 978, ool. 1.] • 
Whoro after the plaintiff had looked up certain 
granaries, warehouses and store rooms, his co-sharers, 
the^defendants, put on additional locks but were ready 
to remove them as soon as the plaintiff would do so: 

Held, that there had been no ouster of the plaint- 
iff by the defendants, [p. 978, col. 2.] 

A tonant-in«commoa cannot be held liable to his 
co-tenants for damages for use and occupation of the 
joint property unless there has been waste or ouster. 
Whore one tonant-in-common occupies a part of the 
joint property without the assertion of a hostile or 
e.xclusive titlo and ^vithout a claim by his co-tenants 
to bo admitted into possession, he is under no obliga- 
tion oven to account, [p. 978, col. 2.3 

Appeal against the decree of the Sab- 
ordinate Judge, Nadia, dated the 28tli 
April 1917. 

Babas Jogesh Ohunder Hoy, XIpendra Narayan 
Bagchi and Nagendra Nath Sen, for the Appel* 
lant. 

Babas Bipin Behari Ohose, Panchanan Ghosc 
and Qopendra Nath Das, for the Respondents. 

JUDGMENT. — This is an appeal by th^ 
plaintiff in a suit for recovery of damages 
and of possession of immoveable properties 
and of a money-lending business. The 
father of the plaintiff died on the Sth. 
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November 1899. He bad made a testa* 
mentary disposition of bis properties (now 
in snit) on the 4th March 1881. On the 
27th April 1901 bis widow, the mother of 
the plaintiff, obtained a Probate of the Will 
and took possession of the estate as exeon* 
trix. Differences arose, however, amongst 
the members of the family, and in 11^03 
the plaintiff institated a snit for oonstrao* 
tion of the Will and for administration of 
the estate, joining as defendants his brother 
and his nephews (the sons of a deceased 
brother). On the 13th March 1906 a 
consent decree was made in that litigation 
which bad been brought np to this Court 
by way of appeal. Under that decree, the 
plaintiff became entitled to recover a sam 
of Ra. 15,000 from the estate and for that 
parpose to be placed in possession for a 
period of 6ve years. The decree farther 
directed that, npontbe expiry of this period, 
the estate woold be held in eqaal shares 
by the plaintiff, bis brother, and the eons 
of his deceased brother. The plaintiff took 
possession on the 29tb October 1906. On 
the 11th March 1909 tbe brother of the 
plaintiff commenced a snit for recovery of 
possession of bis one-third share, on the 
allegation that the plaintiff bad already 
realised more than his does ander tbe decree. 
Tbe suit was decreed on tbe 12th April 
1911. Tbe decree directed that tbe then 
plaintiff do take possession within 15 days 
and that on failare to do so, he do forfeit 
his right to take au acooant of tbe snms 
received by his brother. The decree 
accordingly forthwith execated on the 21st, 
22nd and 23rd April 1911. The writ for 
delivery of possession directed that posses- 
sion be delivered to the decree-holder by 
removal of any person who, though bound 
by the decree, refused to give up possession. 
Possession was delivered in the usual manner; 
bamboos were posted, drum was beaten and 
the purport of tbe decree and the writ was 
proclaimed. It was found that the plaintiff 
bad looked up the granaries, ware- houses 
and store-rooms. Tbe decree- holder and his 
nephews accordingly pot on additional looks. 
The result was that it became impossible 
for any of tbe parties to obtain access to 
the ware houses or store rooms by removal 
of the look put on by himself; they must 
act in concert and remove all the looks 
before any one could enter. Objsction to 

b2 


the mode in which possession bad been 
delivered was taken before tbe Execution 
Gonrt, bat was overruled on the 9th May 
1911. An appeal was preferred to the High 
Conrt, but was nltimately abandoned on 
tbe 19th May 1913, Meanwhile, correspond- 
euoe passed between the legal advisers 
of the parties with a view to arrange matters 
amicably so that the goods and papers looked 
up might be dealt with in dne course. 
Tbe attempt proved fruitless. Tbe present 
plaintiff appears to have acted most un- 
reasonably. He would not agree to the 
appointment of a common manager and 
also bad tbe proceedings stayed by order 
of this Court. Ultimately, after the dis- 
missal of the appeal to the High Court 
tbe Subordinate Judge directed a Commis* 
siouer, on the 15th January 1914, to unlock 
the doors. This order wasoarriei out and 
on tbe 2l8t February 1914 the Commissioner 
submitted a report. He found that many 
of the granaries were empty and the papers 
were in disorder. On tbe kOtb April 1917 
the plaintiff commenced this action for 
damages on the allegation that the pad- 
locks placed by him had been broken open 
at tbe time of delivery of possession and 
that tbe defendants had placed their own 
padlocks, with the result that tbe plaintiff 
bad been ousted and had suffered heavy 
damages by tbe destruction and deterioration 
of tbe propo'^ties. The Subordinate Judge 
has held that the story set out by the 
plaintiff, namely, that the padlocks placed 
by him had been removed, was untrue. 
What happened was that when tbe defendant 
and bis nephews found that the doors had 
bsen locked up by the plaintiff, they placed 
additional padlocks to make it im- 

possible for tbe plaintiff to enter without 
their concurrence. We feel no doubt on 
the evidence that the Subordinate Judge 
has correctly found what actually took place. 
The question now arises, whether the conduct 
of the defendants was such a.s to 

amount in law to ouster of the plaintiff 
and thus toentiile him to cJairn damages. 

The principles applicable to oases of thia 
character are well settled, l^aoh joint owner 
has tlie right to the posse'-;Ii n of all the 
propeity held in common, eou ti to the right 
of each of his conipaniom iu-interest anil 
BUperi' to that of all otlior persons. He 
has f-'. riglit co the use and enjoy. 
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moot of the oommon property that 
be hag to his sole property, except in eo far 
as it is limited by the equal right of his oo- 
sharers, Accordingly, each co-owner may, at 
all times, reasonably enjoy every part of the 
oommon property, that is, he is entitled to 
such enjoyment as will not interfere with the 
like rights of the co-owners. It necessarily 
follows that one oo owner has no right to the 
exclasive possession and use of any particu- 
lar portion of the joint property; and if he 
exercises such rights and excludes hie co- 
sharer from participation in the possession, 
he must account to his oO' sharer for bis 
interest in the part from which he is ousted, 
even though he takes no more than his just 
share But the oo*sbarer out of possession 
cannot complain of the mere possession of 
the co-owner, so long as he refrains from set- 
ting up any claim to share in that possession. 
Hence in order to give rise to a oaus-e of 
action against the oo- sharer, it most be prov- 
ed that his act has amounted to ouster or 
disseisin. It is not easy to frame a formula 
which will cover all oases of ouster, but it 
may geneially be stated that where there is 
an actual turning out or keeping excluded 
the party entitled to the poesesstoo, there is 
an ouster. Any resistance preventing a oo- 
sharer from obtaining effective. possession is 
an actual ouster. ISoob resistance must be 
clearly and affirmatively shown and is not 
presumed from equivocal facts which may nr 
may not have been designed to operate as 
an exclusion. Thus, it was ruled in Jacobs 
v. Seward (1) that a Snding that the gate of 
the premises was kept looked did not estab- 
lish an ouster, because it did not show that 
plaintiff was excluded by the looking or that 
at some time he applied to have it unlocked 
and was refused. In the case before us, the 
defendants placed locks on the doors after 
the plaintiff had taken a similar measure. 
It was not their intention to exclude the plaint- 
iff; they only desired to prevent the plaint- 
iff from enjoying exclusive possession and 
were ready to remove the looks as soon as the 
plaintiff would do so and allow them to exer- 
cise their rights as joint owners. It was the 
plaintiff who acted unreasonably and in 
de6anoe ol the rights of the defendants. He 
persisted in bis obstructive attitude even after 


the title of the defendants had been judicial- 
ly established and possession had been deli- 
vered by the Court. It is impopsible to 
hold that there was ouster of the plaintiff 
by the defendants whose aim throughout his 
been, not to exclude the plaintiff, but to ob- 
tain joint possession with him. The princi- 
pal ground set out in the plaint in support 
of the claim is oonsequently unsustainable. 

In this Court, however, strenuous endeavour 
has been made to support the claim on a 
somewhat different ground. Our attention 
has been drawn to portions of the evidence 
to show that the 1st defendant has taken 
possession of some of the granaries and pos- 
sibly carried off some of the crops stored 
there. No such allegation was made in the 
plaint, but even if it be established, the act 
could not constitute ouster or trespass on 
joint property. A tenant-in oommiD, as was 
explained in Mahesh Narain v. Nowhat 
Pathak (2), cannot be held liable to hie od- 
tenant for damages for use and occupation 
of (he joint property, unless there has been 
waste or ouster. Where one tenaut in-oom- 
moD occupies part of the joint property with- 
out assertion of hostile or exclusive title and 
without claim by bis co-tenant to be admitted 
into possession, be is under no obligation 
even to account, for he has a right to such 
oooapanoy. In the case before us; the, em- 
barrassmeut in which the parties now find 
themselves is due to the persistent attempt of 
the plaintiff to frustrate the decree obtained 
by the defendants against him for the en- 
forcement of their undoubted rights in joint 
property. 

The result is that the decree of the Subor- 
dinate Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed, 

(2) 32 C. 837; 1 C. L. J. 437. 


(1) (1872) o U. L. 464} 41 L. J, C. P. 221; 27 L. 
185. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 425 of 1919. 

Jnne 19, 1919, 

Present: — Mr. Jastioe Martineaa. 

MOTI RAM — Plaintiff — 
Appellant 
versus 

SANT RAM AND others — Defendants — 

Respondents. 

Transfer of Property Act (IV of 1882^, s. 72, 
scope oj— Mortgagor responsible for repairs— Mortgagee^ 
whethe} eniitled to carry out repairs — Charge on wort- 
gaged property. 

Section 72 of the Transfer of Property Act allows 
the mortgagee, in the absence of a contract to the 
contrary, to spend such money as is necessary for 
the preservation of the property and add it to the 
. principal. 

Where, howevei, there is a condition in a mortgage- 
deed that the mortgager is to be responsible for 
repairs, the mortgagee is not entitled to do them 
himself without notice to the mortgagor and make the 
cost an additional charge on the property. 

Second appeal from the decree of tbe 
Rietriot Judge, Gardaspnr, dated tbe 9tb 
December 1918, varying that of tbe Moneif, 
let Claee, Batala, District Gnrdaepar, dated 
tbe 18tb July 1918, decreeing plaintiff’s 
claim with costs on payment of Rs. 650 
to tbe defendants on or before let November 
1918. 

Lala Fakir Ohand, for tbe Appellant. 

Mr. Chuni Lai Anandf for tbe Respond- 
ents. 

JUDGMENT. — The plaintiff hae been 
given a decree for redemption of a shop 
and part of a bouse, and the only dispute 
is as to whether tbe defendants are entitled 
to tbe cost of repairs, for which they claim 
Rs. 100. The 6rst Court held that they 
were not, and passed a decree for pos- 
session on payment of tbe mortgage-money 
Rs. 650. On appeal the District Judge 
allowed them Rs. 100 on account of annual 
repairs. Tbe plaintiff has appealed to this 
Court, and the defendants have bled cross- 
objections, aeking for costs. 

What tbe defendants claimed was not for 
the expenditure incurred on annual repairs, 
but for speoiho repairs which they said 
they bad carried out to the roof, platform 
and flooring. The JSIunsif found that they 
had failed to prove that they bad done any 
such repairs, and apparently tbe District 
Judge was of the same opinion. Tbe 
defendants do not appear to be entitled to 
be redmbursdd for expenditure ou ordinary 
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annual repairs, for which they made np 
claim. 

Moreover, under the terms of the mort- 
gage-deed all repairs were to be done by 
the mortgagor. Counsel for tbe respondents 
contends that in accordance with section 72 
of tbe Transfer nf Property Act his clients 
were entitled to spend such money as was 
necessary for the preservation of the pro- 
perty and add it to tbe principal. Section 72, 
however, allows the mortgagee to do this 
only in tbe absence of a contract to the 
contrary. Where, as in the present case, 
there is a condition that the mortgagor is 
to be responsible for tbe repairs, the 
mortgagee is not entitled to do them him- 
self without notice to tbe mortgagor and 
make tbe cost an additional charge on tbe 
property. 

I accept tbe appeal, set aside tbe decree 
of tbe lower Appellate Court, and restore 
that of tbe 6ret Court decreeing possession 
of tbe property on payment of Bs. 650 
to the defendants. Tbe defendants will pay 
tbe plaintiff’s ooeta tbronghoot. The cross* 
objections are dismiesed. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 813 of 1916, 

August 1, 1918. 

Present: — Mr, Justice Phillips and 
Mr. Jastioe Kumaraswami Sastri. 

A. T. S. RAJ AM BHATTAR— Plaintiff — 

Appellant 

versus 

SINGARAMMAL and otsbrs — DEFENrANTS 

— Respondenis. 

Hindu Law—lieli‘jions ojjice — Paricliuraku, sale of 
of, lo ^Irini'jer, vulldihj of — Public policy. 

Where ilie ollic; <ji' pnrirho raka is a religious oHice, 
t lie sale of the othe'; lo a i" Z*soii iiiKjouuocted wiili 
tho I'auiily lhaf. Jiolils Die olUce is void as beiu-** 
oj>[H>si d to ])uhiie i)oliey. [p. 9aU, cols, i 2.j 
Jiu/'ih I'liniitli Wili-.i v.Kivi litinhi, I 

2a0 yi\ V.>; 1 Jud Jur. id-4; -i 1. A. 70; 3 Sur. P. 0. J. 
OrtTj d .Sutii P. U. J, dJ'LJ; 1 liid. Due. s.) 150» 

I’oi: ;uod. 

MoliiUiutija JAbi v. iluridin; IJcl-Lir, 27 Iiid. Cas, 400; 
42 C. 4j ;; i'J (J. w. N. 208; ZO U. Li. J. ijid aud Jlanch-i* 
r.ini V. 1 .uuJiiink'.ir, 0 1>. 29S; 0 iud. Jui\ 420- d iud, 
i)co. IN. a.) 0d5, ciisiiii3:u2hed. 
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Seoood Appeal against the decree of the 
District Coart, Ghinglepat, in Appeal Suit 
No, 311 of 1914, preferred against the decree 
of the Court of the District Mnnsif, CoDjeeva- 
ram, in Original Suit No. 522 of 1910. 

FACTS appear from the judgment. 

Mr, Q, S Venkatarama Aiyar^ for the 
Appellant. — The office of Parioharaka is an 
ordinary office and unlike that of a trustee 
of a religious trust. An alienation of such 
an office is not illegal, The alieuation has 
been held to be valid in Mahamaya Dehi 
V. Haridas Haidar (1) and MawcAaram v. 
Pranskankar (2). 

Mr. 0. Nara$iinhachariar (with him Messrs. 
K, 5. Krishnaswami Aiyangar and T. Af. 
Vedantam)^ for the Respondents. — The 
finding is that the Parioharaka office was a 
religions office. An alienation of such an 
office is opposed to public policy. The 
Privy Council have held against the aliena- 
tion in Rajah Vurmah Valia v. Ravi Vurmah 
Kunhi (3). See Kuppa Gurukal v, Dtyrasami 
Ourukal (4), Annasami Pillat v. Ramakrishna 
Mudaliar(.b) and Lakshmanaswarai v. Rangam* 
ma (6). In Mahamaya Debi v. Haridas Haidar 
(1) and Mancharam v. Pranshankar (2) the 
alienation was not to a stranger but to 
members of the family who were entitled to 
bold the office. 

JUDGMENT. — The question for decision 
is whether the purchase by plaintiff of the 
office of Parioharaka is valid. From the 
finding as to the duties of Parioharaka it 
is clear that it is a religions office. It 
also appears that plaintiff is not connected 
with the family that held the office. 

In Rajah Vurmah Valia v. Ravi Vurmah Kunhi 

(3) the Judicial Committee expressed their 
opinion that a custom which allowed the 
sale of a trusteeship for the pecuniary 
advantage of the trustee would be bad in 
law. The trusteeship referred to in that 
case was the Uraima of a Malabar temple. 
Jo a prior portion of the judgment we 
find the following: — The first question is 

(1) 27 Iml. Cas. 400; 42 C. 45^; 19 C. W. K. 208j 
20 C. L. J. 183. 

(2) 6 B. 298; 6 Jiid. Jur. 426; 3 Iml. Deo. (n. s.) 
U55. 

(3) 1 M. 235 (P. C.)s I Ijid. Jur. 131; 4 I. A. 76; 3 
Sar. P. C. J. 6S7; 3 Bath. P. C. J. 382; 1 Iiul. Dec. 
(n. ».J 166. 

(4) 6 M. 76; 7 Ind. Jur. 76; 2 Ind. Doc. (n. .s.) 331. 

(6) 24 M. 219; 11 M. L. J. 1. 

(6^ 26 M. 31. 


whether, independently of custom, persons 
holding snoh a trust are capable of trans* 
ferring it at tbeir own will. No authority 
has been laid before their Lordships for 
this proposition; principle and reason seem 
to be strongly opposed to such a power and 
particularly to such an exercise of it as has 
taken place in this oase.^* 

In Kuppa Qurukal v. Dorasami Ourukal 

(4) it was held, following the dictum of 
the Privy Council in the above case, that 
alienation of religious trusts and offices is 
generally illegal, although it might be valid 
in exceptional oiroumatanoes such as when 
the transfer was to the next heir to the 
office. This principle was followed in 
Annasami Piliai v. Ramakrishna Mudaliar 

(5) and in Lakshmanaswami y, Rangamma 

(6) it was held that the sale of a religious 
office was opposed to pnblic policy, and 
a similar view was taken in Sundaramhal 
Ammal v. Y'ogavanagurukkal (7). We have 
not been referred to any authority directly 
to the contrary, although a custom recog- 
nising the validity of a transfer to tbo"e 
who by birth or marriage are entitled to 
bold the office was held to be reasonable 
in Maharnaya Debt v. Haridas Haidar (1) 
and in Mancharam v. Pranshankar (2) a 
transfer to one next in the line of soooes- 
sion was also held to be valid. These ex- 
ceptional oases need not be considered now, 
for the transfer in the present case was 
made for consideration to a stranger. In 
accordance with the dictum in Rajah 
Vurmah Valia v. Ravi Vurmah Kunhi (3) 
which has been followed by all the sab- 
sequent decisions of this Coart, we bold 
that the alienation sued on was invalid and 
dismiss tbii sesi'il aops:^! with coats. 

M. c. P. 

. Appeal dismissed, 

(7) 23 Ind. Cas. 72; 38 M. 960; 26 M. L. J. 316 j 
(1914) M. W. N. 286; 1 h. W. 276. 
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SiRBISflTAR H4IK V. B&JANI EANTA. 

CALCUTTA HIGH COURT. 

Appeal from Appsll4T8 Ds'cbbe No. 18 

OF 1918. 

May 22. 1919. 

Preienti^'^r. Jaatioe Newboald. 
SAR6ESWAR NAIK. minor, bt his umolr 
•AND NEXT pbiendINARBNDRA NATH NAIK, 

AND OTflBRS — UBFiNDiNrS — APPELLANTS 

versus 

RAJANI KANTA CHAKRABARTY 

AND ANOTHCB — PL klNTlFFA — RESPONDENTS. 

Bengal Tenancy Act (VIIZ B. C. o/ 1886), Cfe. X 
Part It^Landlord and tenant— Bent, suit for —Tenant, 
whether can dispute amount of rent nettled by Revenue 
Officer. 

In a suit for recovery of arrears of rent it is not 
open to the tenant to dispute the amount of rent 
settled by the Bevenue Officer and entered in the 
rent roll prepared under Part II of Chapter X of 
the Bengal Tenancy Act, 

Appeal against the deoree of the Additional 
DUfcriot Jadge, Midnapore, dated the 4th 
Ootober 1917, affirming that of the Mansif, 
3rd Coart, Tamlak, dated the 13th Jaly 
1916. 

Babas Jyotish Onandra Hazra and Mokesh 
Ohandra Banerjee, for the Appellants. 

Baba Saroda Oharan Maity, for the Re- 
spoodents. 

JUDGMENT. — This appeal arisee oat of 
a rent suit, the point in dispate being as to 
the rate of rent. Both the lower Courts 
have held that as the rent claimed by the 
plaintiffs was entered in the rent roll 
prepared under Part il, Chapter X of the 
Bengal Tenancy Aot, it oannot now be dis- 
puted. 

It is contended on behalf of the appel- 
lants that the entry was not made under 
Part II of Chapter X but under Part HI. 
Erom the judgments of both the lower 
Court** I oannot believe that it was ever 
disputed in either Court that this entry 
was made under Part It Bjth the Courts 
below referred to thii as an ascertained 
faob, and tho lower Appellate Court 
commenced it* julijruent hy spying The 
rent was settled by a Revenue Offiesr 
ander Part II c.f Chapter X of the Bengal 
Tenancy Act ” I ommt believe that the 
learned Di-tii^t .Inline would have made 
this statement in this form without any 
comment, if ihefo had been any suggestion 
before him that the reoord had not been 
prepared undor that par:. Farther, the 
learood Pleader for the respondents has 
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bean able to show me that there are some 
materials from which the lower Appellate 
Court m’ght draw the presumption that 
thB Reoord of Right? was prepared under 
Part II and not under Part III. I am not 
prepared to bold that both the lower 
Courts were wrong in their decisions. If 
the reoord was so prepared, it is not now 
disputed that the decisions are right. 

The appeal is dismissed with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

LiTfEBS Patent Appeal No. ill of 1917. 

June 24, 1919. 

Prewnf: — Sir Dawson Miller, Xt , Chief 
Justice, and Mr. Justice Adami* 
RAGHUNATH KURMt and othirs — 
Plaintiffs — Appellants 

versus 

DEO NARAIN RAI and others — 
Defendants — Rbsponocnts. 

Pleadingn, issue not raised in — Court, power of, to 
frame issue — Ros judicata — Decree expressed in general 
terms— Judgment, whether can be looked at — Civil 
Procedure Code (Act V of 0. XLf, )*>•. 2s?, 31 — 

Appeal — Rrspondent, whether can support decree on 
ground ilecitlcd against him— Appellate Court, power 
of, to modify decree. 

A Court is not justitied in framing an issue on a 
<luostiou about whicli no dispute arises on the 
pleadings. Cp. 983, col. 1.] 

Wli(‘ro a decit'C is expressed in general terms, it 
is j»erniissible to look to the judgment to ascertain 
what the real issues were iu order to sec how far 
the docri‘e t>pt»nites as res judicata, [p. 984, col. 1.] 

It is open to a respondent in an appeal to support 
tho decree tui utiy of tlie grounds ilcci»le<l ugaiuab 
him iu the hover Ct)urt witliout preferring a 01 * 033 . 
a[»pejil [p 981,01. 1.] 

An Appellate CourL has power to pass any decree 
which ought to liavc been passed or to make any 
further <locree as the cas'i may rc<iviire iu favour of 
any of the paiai.‘s [p. ool. 1. J 

Appeal, n ol lusD 10 of the Letters 
Pdteot, from a ju lgment of Mr. Justice 
MuUiok, d^toi the 2 1st May 1917, ronortod 
aa 10 in.d. iJ**. 7/1, affirming a d'^oree of 

the Sub 'to J i.lge, Sh .h ihi'l. 

Mr. AOiri }i:nnn Mu'ffr, f -vr the Apjal. 
lanfs 

^le. h’'aorsh''A [[■. arc'*, forth3 RMpjnl- 
on's. 
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JUDGMENT. — Tbe plaintiffs bave prefer- 
rad this appeal order olaose 10 of tie 
Lett ers Patent from a judgment of a single 
Judge of this Cooit, dated tbe 21st May 
1917, affirming a decree of the t'abordinate 
Judge. 

The plaintiffs claim to be tenants of 
three small raiyaii holdings in Macza 
Parsanwab owned by tbe Dumraon Raj. 
In tbe last Survey acd Settlement operations 
they were recorded in respect totno of tbe 
holdings as tenants of Deo Narain Rai, the 
defendant No. 1, who is described as a 
tenure'bolder under the Baj, whereas tl ey 
contend that they are in fact direct tenants 
under the Maharaja of Dumraon and that 
the defendant No. 1 bas no interest as 
tenure'bolder and is not their landlord, 
They were further aggrieved by tbe fact 
that three plots of land numbered b47, 
348 and 482 in tbe survey bad been 
recorded in tbe Survey Kbatian as included 
within tbe Kbata of tbe defendant No. 1, 
whereas they asserted that 11 ese plots should 
bave been included as portions of tbeir 
holdings. They, tbrrcfcje, irslitutfd a fuit 
against (1) Deo Narain Bui, <2) tbe Mabaiaja 
of Dumraon and (3) Brija Rait, a moliarari- 
dar of the ^f^abareja who bas mortgaged his 
inteieet to tte ]at\tr. 

By tbeir prayer in the plaint tbe plaint- 
iffs claimed tbe following declarations: (1) 
that (be plaintiffs are the direct raiyafi 
under tbe defendants Nos. 2 and 3, (2) that 
tbe relationship of tenant aid landlord 
does not exist betvteen tie plaintiffs and 
defendant No. 1, (3) that tbe defendant 
No. 1 is not a tenure bolder of tie lends in 
suit and (4) that tbe disputed plots 
numbered 347, 348 and 482 are not part 
of the tenure of defendant No. 1 but part 
of the plaintiffs" holdings and that tbe 
eotries in tbe survey record to tbe contrary 
are wrorg. They also claimed oorifirmation 
of tbeir possession or alterratirely delivery 
of possession. 

Tbe defendant No. 3 did no appear and 
service of eummins on him was not proved. 
The defendants Nos. 1 and 2 oontested tbe suit. 
Tbe defendant No. 1 pleaded that be was 
a tenure bolder of tbe lands in suit under 
the Mahaiaja and that the disputed pbts 
weie not part of tbe holdings recorded in 
tbe plaintiffs’ names. The Maharaja hIso 
pleaded that the plaintiffs were not his 
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tenants but that the defendant No. 1 was. Thu 
defendant No. I further contended that tho 
plaintiffs bad no interest in the disputed hold- 
ings which bad been settled in the names of 
the plaintiff No, 1 and bis uncle repeotive- 
ly as benamidan of the defendant No. 1, 
who was himself tbe real bolder of the 
occupancy rights and that be paid tbe rent 
and took receipts in tbe farzi name of tbe 
plaintiffs, who as well as their ancestors were 
and bad been this defendant’s ploughmen. 
He further contended that tbe plaintiffs had 
improperly got themselves recorded as* his . 
raiyotSt whereas they had no rights in the 
land at all and tbe survey record was 
incorrect in so far as it recorded them as 
tenants under him. 

It will thus be seen that tbe defendants 
agreed with tbe plaintiffs that there was 
no relationship of landlord and tenant 
between them although for different 
reasons. On the other issues they were in 
dispute. 

The Munsif found (1) that the disputed 
plots were not part of tbe holdings claimed 
by tbe plaintiffs, (2) that the plaintiffs were 
not the direct tenants of the Raj, (3) 
that the defendant No. 1 was the tenure- 
holder of tbe disputed holdings. With 
regard to the question whether the plaint- 
iffs were tenants under the defendant No. 1, 

1 bave already remarked that tbe plaintiffs 
disclaimed any such relationship and asked 
for a declaration that they were not tbe 
tenants of this defendant. The defendants 
were agreed about this and there was, 
therefore, no issue on this question rai^*ed 
by tbe pleadings. There was no alternative 
claim that they held nnder defendant No. 1 
in the event of the 6rBt declaration 
being refused. The Munsif ought, therefore! 
to have treated tbe matter as ooucluded 
by the pleadings. It appears, however, from 
his judgment that be framed a separate 
issue No. 4: "Does the relationship of 
landlord anJ tenant exist between tbe 
plaintiffs and defendant No. 1 in respect 
of Kbatas numbered 175 and 178” (the 
disputed holdings). In dealing with this 
question be said: **Tt seems to me that the 
defeidantNo. 1, after taking settlement of 
the lards 66natnt in the name of plaintiff 
No. 1 and his uncle, allowed the plaintiffs 
to cultivate the laud taking certain shares 
of the produce and used to pay tbe^ 
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rent of the hcldingato the R*!].** He then 
Ofttne to the oooolnsion that the oral 
evidenoe on both sides was not sufficient to 
rebat the presamption of the settlement 
entry and held that the Record of Rights 
was not liable to alteratioi ani that the 
plaintiffs were the tenants of defendant No. 1. 
He then ordered that the suit be dismissed 
with costs. The decree has not bsen produced 
before us, hat it is agreed that it is merely to 
the effeot that the suit is dismissed with cost?. 
From this decision the pliiotiffs appealed 
to the Sabordinate Judge. It will be seen 
that in so far as the judgment of the 
Munaif is conoerneJ, it found that the 
plaintiffs were the tenants of the defen'iant 
No. 1. This was, in fact, a Boding against 
the defendants who denied the relationship. 
In fact there was no issue between the 
parties on this point and the Mansif ought 
not to have raised it as it was not the 
case of either side. Hs did, however, settle 
issue No. 4 raising this very question and 
decided it in the plaintiff^* favour. The 
decree, therefore, dismissing the suit with 
ocsbs, although it was drawn in apt langu- 
age to express a dismissal of the suit as 
originally pleaded, did not properly describe 
the result of the findings upon the 4th 
issue, which was really a finding in favour 
of the plaintiffs assuming they were found 
not to be the tenants of the Raj. When 
the plaintiffs appealed to the Subordinate 
Judge, the defendants entered a cross appeal 
although the deorto was apparently in their 
favour and contended that the finding that 
the plaintiffs were their tenants should be 
set aside. No objection was raised to this 
procedure at the time. The Subordinate 
Judge agreed with the ilunsif in fitiding 
that the p]aintiff4 were not tenants of the 
Raj and as both parties disputed the 
correctness of the entry in the Survey 
Kbatian showing the plaintiffs as tenants of 
defendant No. I, he allowed the oross-appeal 
and a decree was entered accordingly, the 
material part of which was; “U is ordered 
that the appeal is dismis=>Gd with costs and 
the cross-appeal is alhiwed without ousts 
and the plaiutiff.s appslUnts have no kasht 
rights.” From tiis decision the plaintiffs 
appealed to this Court and contended that 
the lower Appellate Court should not 
have entertained the oro?9»app9al as the 
decree was in f.wour of the defendants who 


had , therefore, no right of appeal, as the 
Code of Civil Procedure only allows appeals 
against decrees and not against findings 
merely. 

The learned Judge of this Court,* who 
heard the appeal was of opinion that 
although he thonght the finding that the 
plaintiffs were the tenants of defendant No. 1 
wonld operate as res judicata under the 
decree of the Munaif, it was not necessary 
to decide this point because the defendant 
No, 1 could, .without filing a cross- appeal 
at all, have supported the Munsif’a decree 
by satisfying the Subordinate Judge that 
the finding was wrong and that tbs decree, 
in so far as it dismissed the plaintiffs’ claim 
including a dismissal of the claim under 
issne No. 4 that they were tenants of the 
defendant No. 1, was right. He, therefore, 
dismissed the appeal with costs. 

Prom that decision the plaintiffs have 
preferred the present appeal. 

The real difficulty in the case arises 
from the fact that the Munsif framed an 
issue on a question about which no dispute 
arose on the pleadings and having decided 
it really in favour of the plaintiffs and 
against the defendant No. l.he dismissed 
the plaintiffs’ suit and entered a decree to 
that effeot, ignoring or forgetting the fact 
that part of his findings were in favour 
of the plaintiffs and that he ought to 
have decreed the claim in part, treating 
the cape as one in which the plaintiffs 
had claimed in the alternative that they 
were tenants of the defendant No. 1 It 
is true the plaint claimed a declaration, 
first, that the plaintiffs were tenants of the 
Maharaja and, secondly, that they were not 
tenants of the defendant No. 1. The defendants 
denied the right to the first declaration 
but admitted the second, and as there was 
no alternative claim that in the event of 
the first being decided against the 
plaintiffs they wore entitled to a declaration 
that they were at least the tenants of the 
defpndat>t No. I, there was no necessity 
to raise this issue. Ti>is issue, however, was 
raised at tho trial and decided in the 
plaintiffs’ favour ju t fis if it had been 
olaifMOa iii tiio plaint as an iilt-.'rnaiivo 
relief. U -nu-C he , • iivr-f Tre, that 

it wa» <*f tho i'J-‘uc‘s ■ ■ ihu case and 

alt’i ‘••.h iindiirr in tho plaintiffM’ 

f i, . the de''ieo aij on other 
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issues was in favour of the defendants. 
Now when the decree is in general terms, 
it is permissible to look to the judgment 
to ascertain what tbe real issues were in 
order to see bow far tbe decree operates 
as res judicata^ and if the Munsif’e decree 
is binding, it must be taken that the 4th 
issue wan decided against tbe plaintiffs 
and in this respect it was not in accordance 
with tbe Bndingn. Tbe plaintiffs might 
have applied to tbe Mnneif to amend tbe 
decree in their favour in accordance with 
tbe findings or they could have appealed. 
They chose tbe latter course. In these 
oiroumstanoes it was open to tbe respondent 
before tbe Subordinate Judge without 
instituting a cross appeal to support tbe 
decree on any of the grounds decided 
against him in the Court below. This is 
in fact what tbe defendant did and his 
cross-appeal was not really necei^sary. • The 
defendant No. 1, the respondent before 
tbe Subordinate Judge, convinced him that 
tbe Mnnsii*s finding was wrong and that 
the decree was right, although its effect was 
not that which the Munsif had intended. 
It seems to me, therefore, that although in 
form the Subordinate Judge may have 
heen wrong in sajing that tbe cross-appeal 
was allowed, as the decree was not 
appealable by the defendant in enbetanoe, 
be was right in embodying in the decree 
a declaration that the plaintiffs had no 
kasht right in the property in suit. By 
Order XLI, rule 33, tbe Appellate Court has 
power to pass any decree which ought to have 
been passed or to make any further decree 
as the case may require in favour of any 
of the parties. The decree on tbe facts 
found by tbe Subordinate Judge was right, 
hut be was entitled in order to prevent 
ambiguity to add that tbe plaintiffs had 
no kaskt right. In these circumstances it 
appears to me that tbe learned Judge of 
this Court was right indismistdng tbe appeal. 
Tb s appeal, therefore, fails and is dismissed 
with costs. In order to prevent any further 
question, the decree of this Court will be 
that tbe appeal is dismissed with costs and 
it is further declared that the plaintiffs 
have no interest as tenants of the lands in 
&uit. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1463 

OP 1917. 

May 23, 1919. 

Fresent-. —Mr. Justice N. B. Chatter jea and 

Mr. Justice Duval. 

KALIKBSH CHANDRA OHATIOPA- 
DHYA — PLAiMTiPF — A ppellant 

versus 

JAHARDLLAH MANDAL SABKAR— 
Defendant — Respondent. 

Contract Act (IX o/1872^, a. ^^^Penalty — Landlot'd 
and tenant — Kabuliyat fixing rent — Enhancement of 
rent on failure to take fresh settlement^ whether penalty. 

In nkabuliyat granted for a torm of years, the rent 
was stated to be Bs 76 but an abatement of Bs. 26 
was allowed for the term of the kabuliyat, it being 
provided that on expiry of the term there wou.d be 
a fresh settlement, and that, so long as the fresh 
settlement was not made, the rent was to be Bs. 76. 
For some years after the expiry of the terra of the 
X:a&u^tr/a/, tho landlord accepted Bs> 60 as rent, and 
then sued to recover the balance: 

Held, that ho was not entitled to do so, as tbe 
stipalation to pay a higher rate of rent was in its 
nature penal and was never intended to be acted 
upon. [p. 986, col. 1.] 

Appeal against tbe decree of (be District 
Judge, Ruogpur, dated the 25tb April 
1917, affirming that of the Mnnsif, 2nd 
Court, Gaibandha, dated the lOtb April 
1916. 

Babus D. N, Ohuckerhutty, '>Broja Lai 
Ohuckerbuity and Mohim M. Bhattacharjee, 
for tbe Appellant. 

Baba Manmatha b/ath Mookerjeef for the 
Respondent. 

JUDGMENT, — This appeal arises out of 
a suit for rent based upon a kabuliyat, 

'The kabuliyat was for a term of 10 years. 
It was stated in tbe kabuliyat that tbe rent 
was fixed at Rs. 76 a year, that there was 
to be a temporary abatement of Rs. 26, that 
Rs. 50 would be payable for the term of 
the kabuliyatf that on the expiry of the term 
there would be a fresh settlement, that 
80 long as a fresh settlement was not made, 
the rent was to be paid at the rate of 
Rs. 76 a year. 

The defence inter alia was to the effect 
that the stipalation about rashad inserted 
in tbe kabuliyat was a penal clause and 
was never intended to be acted upon. 

It is found that although the term of tbe 
leape expired long ago, the defendant want 
on paying rent at the rate of Ra. 50, which 
appeals to have been entered in the land* 
lord 3 hook as amanat and although the 
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plaintiff’s servants pressed the defendant to 
enter into a fresh settlemen t( he never 
demanded rent at the rate of Rs* 76. The 
Ooarts below have held under the oironm* 
stanoes that the stipniation for payment of 
rent at the rate of Rj. 76, after the expiry of 
the term and so long as there was no fresh 
settlement, was never intended to be aoted 
npon. 

No donbt, the mere faot that the rent 
was realized at the rate of R«. 50 for a 
number of years does not preolude the land- 
lord from reoovering rent at the rate agreed 
npon, beoaose the receipt of rent at the 
’ rednoed rate is oonsistent w itb the redac- 
tion having been a mere volantary and tem- 
porary abatement: and any sabseqaent 
variation of the rent woald reqaire a regis- 
tered instrament as the original habuliyat 
in the present case was a registered 
doonment. Bat the Gonrts below have 
in effect accepted the defendants* case, 
namely, that the stipalation that the defend- 
ants shonld pay at the rate of R\ 76, after 
the expiry of the term so long as a fresh 
handohatt was not made, was inserted in 
the habuliyat as a penal olaase, that is for 
the pnrpose of patting pressure upon the 
defendant to enter into a fresh settlement 
after the expiry of the term of the hahuliyai^ 
and was not ioteoded to be aoted upon. 

Having regard to the facts found, we 
think that the appeal must be dismissed with 
coats. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

PiBST Civil Appeal No. 65 ok 1917, 
April *23. 1919. 

Frfsent'. — Mr Daniels, A. J. C., and Mr. 

Lyle, A. J. C. 

lhakur BASANT SINGH — Defendant 

No. 1 — Appellant 

versus 

Thakur RAM PA L SIN GH — Pl uni i f f, 
Miisammat RAJJaN KU AR — Defendant 

No. 2 — Rb-spondents, 

Mortga>jc l‘j tresixuijer, cffttcl 

gagor, position of —LimitatioK Act flX o/ 1008 ^^, a. 19 , 
Sen. I, Art. 135 — A':knowli<lg:itent of mortgage bg 


mortgagor, effect of ‘^Mortgage-deed giving several 
optio'ns to mortgagee ^Default made by mortgagor^ 

Mortgagee, remedyof — Limitation, commencement of 

Transfer of Property Act (IV of 1882^, s. 91— 
Redemption — Reversioner, whether entitled to redee 7 n 
during lifetime of limited ovmer — XJ. P. Court of 

TTard* Manual, para. 2l8’—^Release, deed of, effect of 

Interpretation of Statutes -“Act repealing earlier Act 
effect oj. * 


If a mortgagee allows a mere trespasser, who has 
not perfected his title by adverse possession, to 
redeem the mortgage, the true owner is entitled to 
treat the transaction as a nullity, [p, 988, col, l.J 

The fact that a trespasser acqati'es by adverse 
possession the interest of a mortgagor, cannot vali- 
date a redemption effected by him before he acquired 
that interest, [p. 991, col. l.J 

Where a raortgage-deed gives the mortgagee more 
options than one for the purpose of rcalisino’ his 
principal money or interest, ho is quite at liberty to 
exercise any of those options at his will, fp 992 
col. 2.] * 

A mortgage-deed provided that interest WDuld be 
paid every six months, and that in default of such 
payment the mortgagee might, 

(a' allow the interest to run on, treating the 
unpaid interest as principal, 

l6» take a bond from the mortgagor for the 
amount of interest accrued up to date, 

(c) take possession of the mortgaged property • 

(d) sue for sale <»f the mortgaged property in lieu 
of principal and interest then due, 

and, further, that the moi-tgagee could also wait 
for the expiry of the period fi.xed in the deed for 
payment of tho entire money and then take posses- 
sion of tho property. Nothing was paid by the 
mortgagor to tlie mortgagee and after the expiry of 
tho said period the mortgagee sued the mortgagor for 
possession of the property: 

Held, that the mortgagee's right to possession of 
tho property could not bo doomed to have determined 
within tlie moaning of Article 135, Schedule I to tho 
Limitation Act, go long as ho had given no intimation 
of any intention t(» adopt tlio remedy given in the 
third clause monlioued above, [p. 992, col. 2.] 

An admission by a mortgagor of his liability under 
the mortgage, wiliiin tho meauing of section 19 of 
tlie Limitation Act, carries with it an admission of 
all tho remedies to which the mortgjigco inieht. La 
entitled under it. [p. 993, col. J.] * 

During tho lifetime of a limited owner the x-over. 
Stoner 1ms no more than a mere spon succeasicnis and 
has not, therefore, a sutiicient intertjst in the pro 

T,"''''"" ’"“““"‘S of soctiou 

91 ot the 'Inin.vU'r ot IV>perty Aft to enublo him to 

redeem a imn tg:ig.! on that, property effected bv the 
said o>vnor J^p. Hsh, e(»l >.] ■’ 

Ountani Singh v. Chafekar Singh, 8 O. C 349 
oveiTulcd. ’ ' ’ 

VVhoro an .Aot repeal a px-ovious Act and provides 
that all orders issued und'*r tho ropoaled \ct sin!! 
so far as may bo, lie deemed to have l)G*en nsiied 
unJor the now Act, tho iirovision is deshmoa 
safeguard the v.ilidity of orders, app .intmen'ts etc 
issued under iho repealed Act, and not to gin* ivdosV 

poctv’o ••‘[fret to (lio HDnr Act^ ool 1 J 

Ti: - '.iect an-l- ^reecof.-idocd of 'release reoufred 


by ]:-n-fgn;pl! .-13 of tlie U. 1 


Court of Wards 
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Manual is merely to protect the Court of Wards 
from subsequent claims by the ward^ in respect of 
any thing done during the period of superintendence, 
lb has nothiflg to do with claims against third 
parties, [p. 990, col. l.j 

Appeal from the decree of the Subordinate 
Judge, Sitapar, dated the 26bh April 1917. 

The Hoo’ble Pandit Gokaran Nath Misra, 
Mr. A. P. Sen and Baba Baiudeo Lai, for the 
Appellant 

The Hon’ble Syed Wazir Basan, Mr. 
St. George Jackson, Babaa Ghkail Behari Lai 
and Satganand Roy, for Respondent No, 1. 

JUDGMENT.— This is an appeal by the 
defendant Thakar Basant Singh in a sait 
brought by Thakur Rampal Singh for posses- 
sion as mortgagee of the suit properties or 
in the alternative for foreclosure or for sale. 
The suit was based on two mortgages, a 
mortgage partly simple and partly usufructuary 
dated the 2^th May lt90 and a deed 
of further charge dated the 3rd November 
1 890, both executed in favour of the plaintiff’s 
deceased father Thakur Pirthipal Singh by 
the latter’s mother in*law Musammat Phnl 
Kuar. The appellant was at the time of 
the suit admittedly in possession of all the 
suit properties except a 2 biswas 2-biswansxs 
share in Mitzapur. The following pedigree 
will show the relationship of the parties. 


RAGUUNATIl 

I 


First wife 

1 

Phul Kuar 
=Gulab Singh, 


Second wife 
{ 

Bnsant Singh 
(Defendant No. 1 
Appellant). 


Uui^nmmut MunnaKuar 
— Ihakur Pirthipal Singh. 

I 

f 


Thakur Rampal 
Singh (Plaintiff,' 


Daughter 

(deaclj. 


1 


.Vusammui Rajjau 
(Defendant No. 2 . 


Musammat Pbul Kuar acquired the proper- 
ties in suit under the Will of her husband 
Gulab Singh, and it is now common ground 
that she obtained them as full owner and 
not merely with a Hindu widow’s estate. 
This point was contested both in the 
Court below and in the grounds of appeal, 
but the learned Advocate who represents 
the appellant has admitted that he is unable 
to support this plea. The property baing 
stridhan, Musumnut Pbul Kuar’s interest 
descended on her d.^atu subject to the mort- 
gages in suit to her daughter Musammat 


Munna Kuar and then to the lattei’B 
daughter Musammat Rajjan, who was on this * 
account impleaded. She did not defend the ' 
suit and has not been represented in this ' 
Court. 

A number of issues were framed in the 
lower Court and 15 pleas were taken iu the 
grounds of appeal to this Court, but these ‘ 
pleis are all referable to two main grounds 
of defence, which are : — 

I. That the mortgage has been redeemed, and 

II. That the suit is barred by limitation. 

It is now admitted with reference to the 
Privy Council ruling in Sheo Fartah Bahadur 
Singh v. Allahabad Bank, Ltd (1) thatapartfrom 
special ouatom Musammat Phul Knar’s interest 
in the property descended first to her daughter 
Munna Kuar who took a Hindu female’s estate, 
and after her death to the 2Dd defendant. 
Basant Singh, however, pleads a special 
custom by which daughters are excluded, 
if this custom is proved, he would be the 
immediate heir on Musammat Pbul Kuar’s 
death. He also pleads adverse possession. 
It is admitted that he remained in possessiou 
of the whole of the mortgaged properties, 
except one village Patti Miizapur as to 
possession of which the parties are at 
issue. The following dates which are given 
in the lower Court’s judgment are material 
and are now admitted to be correct — 

Date of Pbul Kuar’s death 23rd July 189?. 

Date of plaintiff’s birth 2?nd March 1894. 

Date of Pirthipal Singh’s death 24th March 1894. 

Year of Munna Kuar’s death 1699. 

The original mortgagee Pirthipal Singh 
became insane before his death and his 
estate was taken over by the Court of Wards 
in 1 9i. On bis death in the following 
$ear the Court of Wards again took charge 
of the estate on behalf of the infant heir, 
namely, the plaintiff, and continued to hold 
possession till the plaintiff attained majority 
in 1915, In 1899 the Deputy Commissioner, 
who was managing the property on behalf 
of the Court of Wards, was proposing to 
file a suit against the defendant Basant Singh 
for possession of the property. Negotiations 
were entered into with him, which resulted 
in his paying a sum of Rs. 8,080-6-6 on 
I4tb December 1899 to the Deputy Commis- 
sioner in full eettlament of the mortgage* 

a; 25 A. 476 (P. C.);7C. W. N. 840; 13M. h. J- 
33'i;5 Bom. L,. R. 833j 30 I. A. 203j8 Sar.P. O.J. 63 5» 
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Tbe mortgage-deeds were nltimately return- 
ed to him by tbe Deputy Commieaioner’s 
order of 26th April 1900 (Exhibit 36). The 
learned Subordinate Judge has foand that 
Basant Singh was not at the time the 
owner of tbe equity of redemption and that 
the aotion of the Colleotor in aooepting from 
him in satisfaotion of tbe mortgage a sum 
admittedly less than one-third of what was 
due on it at the time was not in the interest 
of the plaintiff and is not binding on him. 

The appellant^s oontentions on this issue 
are ; — 

1. Thai by a oustom obtaining in the 
elan to which the parties belonged daughters 
were ezoluded from nnheritanoe and that, 
therefore, be suooeeded to the equity of 
redemption on Musammat Phnl Kaar’s death 
and was entitled to redeem. 

2. That even if tbe oustom be not proved, 
be was entitled to redeem by virtue of his 
possessory title. 

3. That in any case tbe aotion of the 
Court* of Wards in allowing redemption is 
binding in law on the plaintiff. 

4. That whether tbe appellant was in 
13^9 entitled to redeem or not, be has now 
acquired by adverse pofsession the interest 
of the mortgagor and that this debars 
the plaintiff from oontesting the redemption 
to wbioh he was then a party. 

On tbe question of oastom we are in 
entire agreement with the view of the 
learned Subordinate Judge There is, undoubt- 
edly, a custom prevalent in tbe villages 
in suit and leoorded in the wajib ul arzes by 
whiob daughters are exoludel from inheritiug 
the property of their fathers, bit the appellant 
baa wholly failed to show that this oustom 
extends to property inherited from females 
wbioh is stridhan in the special sense. There 
are, as the learned Subordinate Judge has 
poiutei out, ample indications in tbe 
wajih-Hl'drzes relied on that the per8)na who 
drew up tho^e documents had in their 
minds the ordinary case of euooession to a 
male owner, and even those witnesses on 
whose evidence the appellant telio'^ were 
unable to give any clear instance uf exclusion 
from suooession to strilhan. Tbe in.stanoea 
wbioh they bring forward are instances of 
widows succeeding to their busbanJe' property 
with an ordinary widow’s estate and being 
suooeeded on tboir death by mtlo ooliaterah, 
although there wa.i aduughter in exirtauce who 


would under the ordinary law have inherited. 
They eay in some instanoes that there was 
moveable property and ornaments in exist- 
enoe at tbe time of the widow’s death, 
but moveable property may or may not be 
stridhan in the strict sense (compare Tre- 
velyan’s Hindu Law, 2nd Edition, page 469). 
Ordinarily a woman with a limited estate, 
has no greater power of disposal over 
moveables than she has over immoveables, 
and it bas not been shown that the property 
in question was purchased with savings so 
as to become the woman’s own property. 
In fact in several oases tbe witnesses have 
stated very definitely that tbe widow had no 
power of transfer over tbe moveable property 
to which they refer. This is expressly 
stated by Gar Prasad, D. W. No, 9, Khushal 
Singh, D. W. No. 10, and Shankar Singh, 
D. W. No. 13, with reference to the in- 
stanoes wbioh they bring forward. Similarly 
Kalyan Singh, D. W. No. 11, Baldeo Singby 
D. W. No. 12, Bishesbwar Bakbsb, D. W. 
No. 18, aud others admit that they know 
of DO instanoe in which a Baobhil 
Tbakurain held any property with absolute 
power of disposition. Even where witnesses 
have stated in examination in chief that the 
oustom of exclusion extends to the property 
of tbe mother, when in cross-examination 
they were asked to repeat tbe actual oustom 
which they had heard, they generally omitted 
any mention of tbe mother and simply 
said a daughter (or a daughter or a grand- 
daughter) bas no right. Oue witness Baldeo 
Singh, D. W. No. 12, who bad stated 
in examinatioD-in obief that tbe oastom 
extended to the property of the mother, was 
candid enough to admit in cross-examina- 
tion that be had not beard from his 
ancestors of any such oastom extending to 
the property of the mother, nor did be know 
of any instance but that what he had 
stated in examinatioti in-ohief was merely 
his own pei'donal opinion. Where daughters 
are excluded from inheriting the property 
of their father-i, it is obvious that oases 
of women o'.vijing p’Mp.Tty in their own 
right as ah.sjl ite owners luujit be very rare, 
and -./ill suiH^iently account buh for 

the •iny spojifi j mc-ntlofi of Uridhan 

prcperty in tiic ,• and for thy 

abs'0;;>j.u rebutting evidence. In tfie iadg- 
m jiiL ibis C.iurt ii a suit brought by 

aguviii-^t Masammat Munua 
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Kaar to contest the alienation made by her 
mother, it was remarked with reference to 
these very waiib^ul arzes that, beoanse nnder 
them a daughter could not inherit her 
father*s property, this would be a strong 
reason for Gnlab Singh under his WiH to 
have given Musammat Pbul Knar a heritable 
estate, deicendible to hts daughter. This 
assumes that the custom does not extend 
to sUidhan property and that such property 
would descend to the daughter. It can be 
readily understood that the reasons which 
would lead to daughters being debarred 
from inheriting to a male would not operate 
to anything like the same extent in the 
case of property which was already held 
by a female. After considering all the 
evidence which has been adduced under 
this head, we are satisfied that the conclusion 
at which the learned Subordinate Judge has 
arrived is correct. 

As to the Becond contention the appellant 
can point to no authority in which it has 
ever been held that a trespasser who has 
not perfected his title by adverse possession 
is entitled to redeem. It is clear that if 
a mortgagee allowed a mere trespasser to 
redeem, the true owner would be entitled 
to treat the transaction as a nullity. It 
is true that there is one case of this Court, 
Qumar.i Singh v. Chakkar Sivgh (2), in which 
it has been held that a reversioner has a 
sofiBoient interest in the property within the 
meaning of section 91 of the Transfer of Pro* 
perty Act lo enable him to redeem a mortgage 
during the lifetime of a Hindu wido?? in 
posaesi^lon. This doctrine has been dissented 
from by the Allahabad High Court in 
Ram Chan^ar V. Kallu (y) and in view of 
the principle which has been recently affirm- 
ed by the Privy Council in Amrit Narayan 
Singh v. Gaya Singh (4) that during the 
life of ihe limited owner a reversioner has 
no more than spes successionis. we do not 
ourselves eee how it is possible to hold that 
he has a present interest in the property 
within the meaning of section 91, The 
Madras High Court in Narnynna Kutti Grnn- 


(2) 8 0. C.a40. 

<S) 20A 4«7; A W. N. (KOH', 225: 5 A. L. .1. 6;U . 
(II 41 Ind Cas 40='; 4-. O 6fiJ: 23 M. L T. 142; 
22 C. W. N, 40-»: 2'7 C. L. J. 29B; 34 M. L J. 293: 4 P. 
L. W. 22 ; 16 A. L .r. 265; (1918; M. VV. N. 306; 7 
L. W. 581; 20 Bom. L. R, 46 I. A. 35 0.). 


dan y. ’Peckiammal (5) baa approved of ;tbe 
Allahabad ruling though it has at the 
same time held that, where a suit baa 
been brought on a mortgage and the proper- 
ty ia actually being put up for sale, it is o^en 
to the reversioner to prevent the loaa of 
bis contingent right by paying the amount of 
the decree and that be thereby acqaires a 
charge over the mortgaged property. Dur- 
ing the life of Mugammat Manna Knar the 
appellant was not even the next reversioner 
and though it is admitted that she died in 
1809, the date of her death is not known and' 
it cannot be said with certainty -whether she 
died before or after 14tb December 1899, 
the date on which the mortgage money was 
paid. 

The third contention is with the plea of 
custom that which has been most strenuonsfy 
urged on this i.'Sae. Tke appellant seeks to 
rely on section 47 of the U. P. Court of 
Wards Act, 189 which came into fores on ' 
3rd January 1900. That section rune: — 
The exercise of any discretion conferred 
on the Local Government or the Court of' 
Wards by this Act shall not be questioned- 
in any Civil Court.” 


The respondent on the other band contends' 
that redemption took place on 14tb December 
1S99, when the powers of the Court of 

Wards were still regulated ty Chapter VIU 

of Act XVH of 187fi, which contained no 
similar provision. It may be noted that at 
one stage of the proceedings the plaintiff's 
Pleader made a statement contradictory to 
the case which he had originally set up 
and which he still up. Tn paragraph 1? 
of the plaint it is stated that redemption took 
plioe in Ueoeraber 1897, 1697 being dearly 
a slip for 189 >. Oa the other hand in the 
proceedings of 29'.h November 1916 his 
Pleader staged that the money was deposited 
in December 1^9 J but that redemption took 
place either in UOJor ■ 90 1. The fact of deposit 
of (be money was correctly stater^; the qnssii in 
whether it operated to redeem the mortgage 
is one of law and it would not be fair to- 
hold the plaintiff bound by the mistake of his 
Pleader. The proper course is to decide the 
point on (he evidence. The documentary' 
evidence relating to this transaction is inoooi- 
pletf; apparently some of the correspondence 


M. U J. 3i4j U 

M. L. T. 174; (1912) M. \y. X. 353. 
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between the Deputy Commissioner, the Com • 
misaioner and the Board of Bevenue was 
withheld by the Board as baio^ oonddential 
under the provisions of seobion 12d of the 
Bvidenoe Aot, Exhibit A30 is a petition of 
Basant Singh to the Deputy Oommissioner 
of Sitapur asking to be allowed to redeem 
the mortgages in suit. Exhibit A25 is a 
letter of the Oeputy Commissioner to 
Commissioner dated the Slat Ootober 1893, 
suggesting that Basant Singh’s applieations 
should be aooepted. On 13th Deoamber 
1899 the Board wrote to the Commissioner 
(Exhibit A26) directing that the plaintiff’s 
sisters (be had then two sisters living, 
Muiammat Bajjan Enar and another sister, 
since deceased) should be given the drst 
opportunity of redeeming and that if they 
were unable or unwilling to do so, the appeh 
'lant Basant S'ngh sbonld be permitted to 
redeem. On 20tb December the Commis- 
sioner wrote to the Board (Exhibit A28) 
inqoiring the exact effect of their letter. In 
the meantime, however, on 14th December 

1899, Basant Singh tendered the amonnt of 
Rs. 8,080 6 6 with an application which is 
Exhibit' 20, and the Depnty Commissioner 
accepted the amoant and definitely credited 
it in satisfaction of the mortgage. He did 
not hold it in deposit pending farther orders 
of the Board bnt he placed it at once to the 
credit of the estate. The Deputy Commis- 
sioner, Mr. Pike, was about to leave the 
district and it may be that he was desirons 
of getting the matter deBnitely settled be- 
fore his departure. It does not appear that 
Alusammat Bajjan Kuar or her sister was 
ever actually consulted. On 15th January 

1900, we find Mr. Pike’s successor reporting 
to the Commissioner (Exhibit A29) that one 
of the plaintifi’s sisters was married to an 
impoverished Thakur in the Mainpuri Dis- 
trict while the other was a child nine years 
old maintainid by the estate. He concludes 
his letter by saying: 

They are not at present in the position 
to pay up the mortgage money and in oonse- 
quenoe my predecessor has accepted the 
money due on mortgages from Basant Singh 
and settled the matter,” 

It would seem that the Board must have 
accepted this as a /ait accomplt\ for on 25th 
April 1900 we find a report being made to 
the Deputy Commissioner stating that 
Basant Singh had applied for the roturn of 


the mortgage-deeds and asking whether they 
should be given back to him. On this the 
Deputy Oommissioner by an order dated 
26th April directed the return of the docu- 
ments (Exhibit 36). That no farther corres- 
pondence had been received from the Board 
or the Commissioner in the meantime may be 
inferred from the office report which con. 
olodes: ‘Please see correspondence ending 
with your No. 1165 of 1 7th January.” This 
letter No. 1165 of 17th January is Exhibit 
A29 already referred to, which though dated 
15th January appears to have been des- 
patched on the 17th. Prom the fact that 
this letter is referred to as terminating the 
correspondence it may be inferred that no 
farther reply had been received from the 
Board. 

The date on which the money was 
accepted and credited in satisfaction of the 
mortgage must be taken as the actual date 
of redemption. The fact that there was 
some delay in returning the documents is 
immaterial. The only argument which 
requires oonaideration on this point is that, as 
under section 161 of Act XVil of 1876, a=i 
amended by Act XX of 1890, the Board of 
Revenue was declared to be the Court of 
Wards, the Deputy Commissioner bad no 
authority to accept the money and, therefore, 
the actual date of redemption could only be 
the date on which his action was endorsed 
by the Board. The answer to this 
objection is that section 177A of the same 
Act lays down that the Court of Wards may 
exercise all or any of the powers conferred 
on it by this Act through the Deputy Com- 
misaioner of the District in which the pro- 
perty is situated. In this case it would seem 
that the Court of Wards did exercise its 
powers through the Deputy Oommissioner. 
The Board appears to have accepted as 
OODoIuding the transaction the Deputy Com- 
missioner s letter reporting the acceptance of 
the money and to have communicated no fur- 
ther orders to the Deputy Commissioner on 
the subject. Reliance is placed on theap. 
pellant’s behalf on section 2 of the Court of 
Wards Act, 1 b'99, which says that uJI orders 
issued under repealed enactmeuts shall .-o 
far as nay U*. bo deemed to have been issued 
under the no. V 'Voi, and on ihu .'-ongth of 
this it id argued that even if redemption took 
place urv’er Act XVlI of 1^70, seotiou 47 ot 
Act lU : should In held to bo appli. 
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oable. This argument is clearly untenable. 
Section 2 is merely the usual provision, now 
inoorporated in a modified form in section 24 
of the U. P. General Clauses Aot. 1904, 
designed to safeguard the validity of orders, 
appointments, eto., issued under a repealed 
enactment. It was certainly never intended 
to give retrospective effect to Aot, III of 1699, 
Equally untenable is the argument that the 
plaintiff is precluded from challenging the 
Deputy Commissioner'a action because on the 
release of his estate in March 1915 he execut* 
ed the usual receipt or deed of release (Ex* 
hibit AU) required by paragraph 218 of the 
Court of Wards Mauual declaring that he 
releases the Court of Wards from all accounts, 
claims or demands whatsoever for and in 

respect of any aot done or suffered by 

the Court of Wards itself or under its orders 
or with its consent in respect of his estate 
or the management thereof. The object and 
effect of this deed is merely to protect the 
Court of Wards from subsequent claims by 
the ward in respect of anything done during 
the period of superintendence. It has no- 
thing to do with claims against third parties. 
Even if section 47 of Aot 111 of 1899 had 
been applicable, it has not been shown to us 
that there is anything in that Act to confer 
on the Court of Wards a discretion to allow 
redemption of a mortgage by a person who 
had no legal title to redeem: the section 
extends only to the exercise of a discretion 
conferred on the Court cf Wards hy this Act. 

If. as we havebeld, redemptionaotually took 
place under Act XVIl of 1876. there is this 
farther diBBoulty in the appellant’s way that 
the powers of the Court of Wards as defined 
in section 172 of that Act were these: — 

“The Court of Wards shall have power to 
give such leases or farms of the whole or 
part of the immoveable property under its 
charge, and to mortgage or sell any part of 
such property, and to do all such other acts 
as it may judge to be most for the benefit of 
the property and the adpautage of thedia. 

qualified proprietors.” 

It is perfectly clear thit it was not to 
the advantage of the disqualified proprietor 
to accept redemption for a sum of Rs. 8,080 
at a time when the amount due on the 
mortgage was admittedly in excess of 
Rs. 26,000, nor does it appear that either 
the Deputy Commissioner or the Board 
exercised a judgment as to what was for 


[19f9 

« 

the ward’s benefit in accepting Basant 
Singh’s offer. The Deputy Commissioner 
seems rather to have been guided by a' 
consideration of what would bo fair toward 
Basant Siogb. The latter had alleged in 
his application what was no doubt true, 
namely, that the conditions of the morti 
gage were very hard and that if he wai 
required to pay the full amount, he would 
be obliged to part with his own ancestral 
property in order to do so. He asked to 
be allowed to redeem on payment of * double 
or at most triple the amount of the prin* 
oipal mortgage money”, which taking the 
two deeds together was Rs. 3,50J. The 
amount actually paid was less than the 
amount of his larger offer and lass thin 
one tbird of what was actually due. lu 
this oonoeotion the remarks in the judgmsnt 
of a Bsnch of this Court in an unreportedf 
case (First Civil Appsils Nos, 30 and 32 
of 1908), which is printed as Exhibit 42 
OQ pagas 123 129 of the respondent’s paper* 
book, are very apposite. Mr. Piggott in 
delivering the leading judgment, in which 
Mr. Chamier concurred, said:— 

*‘Had such action been taken by an 
ordinary guardian, it can scarcely be denied 
that the ward would have been entitled to 
dispute it on attaining his majority. 
ing every allowance for the somewhat ill* 
defined extent to which the powers of 4 
Deputy Commissioner under section 172 
(the reference is perhaps to 177 A) of the 
Oadb Land Revenue Aot may be held^ tO 
have exceeded those of an ordinary guardian, 
I do not think that the action of the 
Court of Wards in this case can be snp' 

ported. It amounted to the abandonment 
for no consideration whatever of a very 
considerable sum legally due to the die* 

qualified proprietor This was certainly 

not an aot done for the benefit of the 
disqualified proprietor and in view of the 
mistake of fact under which the Deputy 
Commissioner was labouring, aui of the 
evidence afforded by the oorrespindono® ®^ 
the record as to the attitude of miud wit 
which he approached the question, it see^* 
to me that he was thinking rather of the 
sort of position which the Local Govern* 
menb might reasonably have adopted towards 
a respectable and deasrving gentlamin like 
Tnakar Mohar Singh, than of whit was 
required by the interests of the diiciHAUfi^d 
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.proprietor under )iia obarge.’’ Snbstitate 
“mistake of law” for “mistake of faot” 
(for the Deputy Commissioner seems to 
have thought that Basant Singh was legally 
entitled to redeem) and “Basant Singh” 
for “Mohar Singh” and the above remarks 
are ezaotly applioable to tbe present ease. 

As regards tbe fourth contention it has 
not been shown how the faot that Basant 
Singh may now have acquired adverse pos* 
session of the mortgagor's interest against 
Muiammat Rajjan Knar can affect the 
validity of what was done in the year 1S9 ^ 

On the question of limitation the appel- 
lant’s ca?e is that the mortgagee became 
entitled to possession of Patti Mit^apnr 
from the date of tbe first of tbe two 
mortgages, namely, 29th May 1890, and 
' of the remaining property on tbe ocoar< 
recce of tbe first default in payment of in- 
« terest six months later. The first part of 
' the contention is admitted- -tbe mortgage- 
deed, undoubtedly, provided fcr immediate 
possession of this patti — but it is contended 
that tbe mortgagee actually obtained pos- 
session; tbe second part of tbe contentiou 
• is denied. It is admitted that no interest 
> was ever paid under the deed. If limita- 
tion began to run in tbe year 18^0 when 
Pirtbipal Singh was alive and of sound 
’ mind, no subsequent disability of tbe plaint- 
iff or his father could operate to stop its 
running. Tbe plaintiff’s case is that limita- 
tion did not begin to run at earliest till 
tbe year 1899 when tbe mortgage was 
' redeemed. The plaiotiff was admittedly a 
minor at that time and as the suit baa 
been brought well within three years of 
bis attaining majority, limitation is in this 
view saved by section 6 of the Limitation 
Act. The plaintiff also relies on two 
acknowledgments by Basant Singh as saving 
limitation under section 19 of tbe Limitation 
Act. 

On the question of possession of Patti 
Mirzapur we are constrained to differ from 
tbe learned Subordinate Judge. The weight 
of oral evidence is, we think, certainly on 
tbe side of the appellant. He examined a 
number of witnesses, including the son of 
the old Patwari and persons who were iu 
the service of Pirtbipal Singh at the time. 
On tbe other baud the plaintiff relies on 


one witness only, who professes to have 
made collections during Pirtbipal Singh*s 
life and for five or six years after bis 
death. He admits, however, that he never 
dictated any account of collections to tbe 
Patwari as every Zemindar or his agent 
must do to enat^le tbe Patwari to beep up 
his siaha and that he never paid tbe 
Grovernmenfc revenue and does not know who 
paid it. He cannot give the name of any 
other karinda or of any of tbe other co- 
sharers in tbe village, and his evidence 
appears to ns on tbe face of it to be 
entirely worthless. Tbe point chiefly relied 
on by the learned Subordinate Judge on 
tbe strength of which be discredits tbe 
defendant’s evidence is that mutation on 
tbe basis of the mortgage was effected in 
favour of the mortgagee. As the transac- 
tion was a friendly one between Musammat 
Pbul Kuar and her son in law, intebded 
to keep tbe reversioner out of the property 
in case Pbul Kuar should be held even* 
tually to have only a life-interest, mutation 
would certainly be effected whether actual 
possession was made over or not. It was 
only necessary for the parties applying for 
mutation to say that p08S6.ssion had been 
given and as tbe application for mutation 
was unopposed, this would be snfiSoient. 

For the same reason when Pirtbipal Singh’s 

name bad once been recorded as mort- 
gagee. it would necessarily continue to be 
so recorded until redemption or until an 
adverse decision of the Civil Courts, and 
the faot that on Musammat Phul Kuar’s 
death Basant Singh was recorded as mort- 
gagor and not as full owner adds nothing 
fresh to whatever weight may be attached 
to the faot of mutation. The important 
faot which remains entirely unexplained on 
the side of the plaintiff is that, as admitted 
by his witness Bhikam Dat, the Court of 
Wards never obtained possession of the 
property. Thi- fact unless explained rai.ses a 
Veiy strong presumption indeed that this pro- 
perty cannot have been in tbe ward’s posses- 
sion. The CiHirt of Wards adojittedly asanmed 
Huperintendenoe of tlie whole estate of Pir- 
thip'd Singi). A suggestion is throw. i out, 
unsMppoi i-.td by any jyidenno, that the 
Court of W’^ards may havM Jeft the ward 
in control of this villagv for hU inainten- 
atio and that of his dependents. The 
sag;, jsf ion ;8 at- aid ou the face o£ ii, 
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The eole jnstifioatioo for the Gonrt of Warda 
assamiog saperiotendeDoe at all ^as that 
the ward was disQualified by iosaoily from 
managiDg bis property and if he had had 
any near relative eompeteot to aot as his 
gaardian aod manage the property on his 
behalf, there would have been no osoasion 
for the Court of Wards to intervene. 
Moreover, in the Board^s order of 13th 
Deoember 189J at the time of redemption 
it is definitely stated that Basant Singh 
is in possession of the property and no 
exception is made as regards this partionUr 
village. As regards this particular property, 
therefore, we should hold that the suit was 
barred unless limitation was saved by a sub- 
sequent acknowledgment. 

As regards the remaining property we 
have been referred to a number of oases, 
some dealing with Article 75 of the Lirni* 
tation Aot and others dealing with Article 
132 on the question whether, when a mort- 
gagee is given the option of taking posses* 
sion, or of realising his money, in default 
of payment of interest at a date prior to 
tbe expiry of the mortgage, limitation should 
be held to run from tbe date of default 
or from tbe expiry of the term of the 
mortgage. We must, however, not lose 
sight of the fact that tbe Article appli* 
cable to this case is Article 135, which 
differs in its language from either of the 
two Articles previously referred to. Under 
Article 75 limitation runs from tbe date 
of default except where there is waiver; 
under Article 132 it runs from tbe date 
when the money sued for becomes due. 
Under Article 135, however, the starting 
point of limitation is the date when the 
mortgagor’s right to possession can be 
said to have determined on the first default 
being made in payment cf interest. Tbe 
period of tbe mortgage was ten years, but 
tbe appellant relies on clause 11 of the deed 
which runs as follows: — 

^'in default of payment cf interest tbe 
mortgagee will have the power to add tbe 
unpaid interest to the principal amount and 
the total amount will carry interest at tbe 
rate, or the mortgagee may obtain from 
me a fresh bond for tte unpaid interest. 
He may, if be so desire, obtain possession 
of the mortgaged property or realise the 
principal amount with interest and oom- 
poond interest through Court by sale of 


Li9i^ 

the mortgaged property; I shall have no 
objection to it.” 

Tbe parties clearly intended under this 
ol^uFe to give tbe mortgagee tbe option 
of taking any one of four courses:^ 

1. He might allow tbe interest to run 
on, treaticg the unpaid interest as principal, 

2. He might take a bond from tbe 
mortgagor for the amount of interest acoraed 
upto*date. 

3. He might take possession of the mort- 
gaged property. 

4. He might sue for sale of the pro- 
pel ty in lieu of the principal and interest 
then due. 

By clauses 15 and 18 another alternative 
oourss of action was permitted to him, 
namely, to wait for the expiry of a period 
of ten years and then take possession of 
the property, and if at tbe end of the 
second ten years the mortgage was not 
redeemed, tbe mortgage was to become 
a sale, i, e., tbe mortgagee was at liberty 
to foreclose. We do not tbink that it 
can be said, having regard to these clauses, 
that tbe mortgagee’s right to possession 
had determined so long as the mortgagee 
had given no intimation of any intention 
to adopt the third of tbe five courses 
open to him and to take possession of the 
property. On this ground, therefore, the 
. plea of limitation fails as regards these 
properties and it is unnecessary to consider 
the numerous caees cited, which have 
only a very indirect bearing on the problem 
before us. The only case cited to us under 
Article 185 is a Punjab case of Achhar 
Mai V. Hu^man (6), and in that case it 
was left donbtful whether Article 13> 
or Article 143 was applicable and tbe 
actual question discussed was whether 
repeated failure to pay interest constituted 
a ooDtinuing breach of contract within 
tbe meaning of section 23 of the Limita- 
tion Act. Tbe actual stipolation in the 
mortgage was: 

If interest for any year is not paid, 
the mortgagee is entitled to eject tbe mort- 
gagor and take possession.” 

The respondent further relies on two 
very definite acknowledgments of tbe 
existence of tbe mortgage made by Basant 
Singh in the year 1859, and on this 

(6) 28 P. R. 1897. ^ 
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grpand also the learned Sabordinate Judge 
has foand in the respondent’s favonr. The 
first acknowledgment is that contained in 
Basant Singh’s petition to the Deputy 
Commissioner (Exhibit A30) in which he 
not only admitted both mortgages, giving 
their dates, bat asked the Deputy Com* 
missioner’s permission to redeem them on 
lavoarable terms. This petition was present* 
ed throagh his Pleader Baba Ohhail Bebari 
Lai, and there can be ro doabt that the 
Pleader made the acknowledgment in the 
course of his employment as such and 
within the scope of his authority as the 
appellant’s agent The dcoument was put 
in and has been relied on by the ap- 
pellant himself in connection with the 
other issue. The second acknowledgment 
is that contained in the petition (Exhibit 
20) with wbiob the mortgage money was 
actually tendered by the appellant tbrongb 
his general agent Pragi Lai, who signed 
the applicatioQ on the appellant’s behalf. 
This document, as the learned Subordinate 
Judge shows, has been proved by the 
evidence of two witnesses and its genuine* 
ness has not in this Court been disputed. 
These applications were presented before 
limitation bad expired and if they give 
a fresh starting point for limitation, then 
by reason of the plaintiff’s minority the 
whole suit is undoubtedly within time. 
The only serious objection taken by the 
appellant to these aokoowledgments is that 
they do not in terms admit the plaintiff’s 
right to take possession under the mortgage* 
deed. The appellant seeks to draw a distino* 
tion between an admission of bis liability 
under the mortgage and an admission (f a 
particular remedy to which the mortgagee 
might be entitled under it. This distinction is, 
in our opiniou, without validity. The right 
which was in qaeation and which the 
appellant aokno a lodged was the pUiutiff’s 
right as mortgagee under the terms of the 
mortgage, and the right necessarily carries 
with it the power to claim the particular 
reliefs to which the provinions of the deed 
entitled him. In this connection we may 
refer to the judgment of the Privy Council 
in Sukhamoni Ghowdhrani v. lihan Ohunder 
Bou (7)i where L^rd Hobbouse in d^^livering 
the judgment said: — 

(7) 25 C. 84t (P. c.); 25 I. A. 05; 2 C. W. N. 402; 
t Sar. P. 0. J. 294; 13 liiU. Doo. (n. a.) 550. 
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''The Subordinate Judge held that the 
defendant did not thereby admit any liabili- 
ty to the plaintiff nor promise to pay 
him anything, but it is not required tbctt 
an aokao wledgmeut within the Statute shall 
spaoify every legal ooasequsnce of the 
thing acknowledged. The defendant ac- 
knowledged a joint debt. From that follow 
the legal incidents of her position as joint 
debtor with the plaintiff, one of which is 
that he may sue her for contribution.” 

Applying this principle to the present 
case, the appellant admitted the mortgage as 
a subsiHing mortgage and from that folloflri 
the legal oousaqasnce that the plaintiff is 
eotitlsd to enforos those remedies to which 
the mortgage-deed entitled him. 

The appeal accordingly fails and it is here- 
by diamissed with costs. 

Appeal diemisaed. 


OALOUrrA HIGH COURT. 

ApPSAIi from and CSOSS-OSJEOiIONS AGAINST 

OatoiXAL UsciBS No. 51 of 1917 

AND 

Appeal from Oaiginal Dscsbb No. 2iS 

OF 1917. 

January 20, 1919. 

Prtsaent : — Justice Sir Charles Chitty, Kt., 
and Mr. Justice Pauton, 

TABAPADA MAZUMDAR, as CHAIR* 
MAN OF Tds KUSHTIA MUNICI- 
PALITY — Dsfkndint — Appbllvnt 

veraui 

SATISH CHANDR \ SAHA and OTassa-. 
Plaintiffs — Responden rs. 

Dsnjal Mitnicip'il Act (III, B. C'., oj l8iC, 9s. 29, 8) 
(al, 9/ la', 102, I08— o/ M.iimcipal /oo— 
llol liny incrcagcd by a'ldition of land on, uccount of 
e vt*-nAi>)n of Mnnidpal 1 1 ’nits — Ad<UtioruU <i-s9CHSinout, 
of — Siti'f njuinst MnutciinUity—Burfies, proper. 

vVhcro ilia suit tlio flaiin tho plaintiff is lUroctod 
ugaiiist a Munifipality as stioli, tliu only pnipurdofoud- 
aiit to tiio suit is tiio Chairmau iu wlmso iiamo 
alone tUo Muixici[>.tlity can properly bo siual. [p. 995, 
col. 2 J 

Tlio only ssetion of tlio Bengal Municipal A.>'t 
which givc.s the Coitiinissi'itiers of a Aluiiici[)iih"iy 
power f‘> revise valutti<jn ami a.^a.;.s-iinent is section 
lOS of tlio Ace. i'hac section does not \iiovido lor 
euhaiiceiiiout of v'aluation un<l nitiiig of any holding, 
o.xcopt where it aj»[t'jar3 lo have been insulliciontly 
valued jv rated through mi>tako, oversight or fi*au(l» 
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The section provides for re-valuation and re-assess- 
ment of any Jiolding the value of which has been 
increased by additions or alterations to any building 
thereon, but not of any holding the value of which 
has been increased by the addition of land [p. 996, 
col. 1.3 

Where a portion of a holding, being within the 
limits of a Municipality, was assessed with Municipal 
tax and afterwards during the currency of that 
assessment the rest of tlio holding was also included 
within the Municipality by reason of the extension of 
the Municipal limits, whereupon the Municipality 
assessed that portion with additional Municipal tax: 

IfcM, that the additional assessment was illegal, as 
the Municipality had no course open to them but to 
continue tlio assessment already inado for the 
quinquennial period which had then commenced, or 
until such time as they could alter such assessment 
under section 97 (a) or 102 of the Bengal Municipal 
Act [p. 998, col. 1.] 

Appeal N'o. 54 op 1917. 

Appeal against the deoree of the Sab- 
ordinate Judge, Nadia, dated the 30&h 
November 1916. 

Appeal No. 248 of 1917. 

Appeal against Title Appeal No. 4 of 1917, 
preferred in tbe Court of the District Judge of 
Nadia, on the 86h of January 1917, against 
tbe decree of tbe Subordinate Judge, Nadi^, 
dated the 30tb November 1916, and transfer* 
red to tbe 6le of this Court, by an order of 
Justice Sir Edward Fletcher, Kt., and Mr. 
Justice Newbould of this Court, made on 
the 4th July 1917. 

Babus Dwarkanath Chakrabarty^ Satindra 
Naih Milter and Pyari Mohan Okatterjeet for 
tbe Appellant. 

Babus Mohendra Nath Roy and Sarat 
Chandra Rhan, for the Respondents. 

JUDGMENT. — These appeals are prefer- 
red by the Chairman of the Municipal 
Commissioners of Kusbtia and arise out of 
two suits 61ed by the plaintiff Satish Chandra 
Saha against the Chairman, Vice Chairman 
and certain other officers of tbe Municipality 
claiming a declaration that certain taxes 
levied upon him were illegally levied and 
demanding a refund thereof with damages 
for illegal distress. The Subordinate Judge 
has given the plaintiff a decree in each 
case for refund of the taxes and Rs. 109 
as damages. Tbe plaintiff has preferred 
cross objections in each case, claiming 
He. 1,900 and 600 respectively more as 
damages. 

Tbe plaintiff and bis brothers Suresh 
Chandra Saba and Jogesh Chandra Saha, 
pro forma defendants Nos. 6 and 7, are 


admittedly owners of the premises now in 
question, wbioh are situatein village Majampur 
in the District of Nadia. The property lay 
on the outskirts of the Kusbtia Munioi; 
pality. The land surrounding the plaintiff’s 
house, wbioh he and bis brothers hold 
under one title, coBiprises an area of 2t 
highas and is surrounded by one set of 
boundaries. In 1909-10 a dispute arose 
between the plaintiff and tbe Municipality 
with regard to tbe taxation of the plaintiff’s 
premises. On 23rd March 1910 tbe plaint- 
iff instituted Suit No 178 of 1910 claiming 
that the whole of bis premises lay outside 
tbe Municipal limits, but that, in case any 
portion should be found to lie within those 
limits, that portion should be properly 
demarcated. He aUo claimed a refund of 
the taxes then levied. On 30th April 1912 
the Court decided in his favour and gave 
him a deoree fixing the Municipal limit 
along the line A, B, C running roughly 
from south to north, as shown in the Com* 
missioner’s map in that case which map 
is' aljo on tbe present record. It further 
gave him a decres for refund of the taxes 
then levied. Tbe effect of this demarcation 
was to leave the plaintiff’s boose and 10 
highas of his land within tbe limits of the 
Munioipality, the remaining 1 1 highas of 
land with a large tank falling outside the 
limits of the Municipality to the west. 

In 1911 a suggestion was made for tbe 
extension of the Municipal limits. The 
matter passed through the usual ohanoels 
and eventually on 19th June 1912 the 
Local Government sanctioned such an ex.* 
tension of the limits as to inoludo tbe 11 
highas of the plaintiff’s land now in question 
within the Municipality. Tbe declaration 
for that extension is dated 26th June 1912. 
Tbe Local Government did not at that 
time issue any notification sanctioning tbe 
imposition of taxes in respect of tbe added 
area. This notification was eventually issued 
on 14th August 1913, f 

On 27th November 1912, in oonsequenofe 
of tbe decree of the Civil Court abov^ 
mentioned, the Mnnicipality assessed tbS 
plaintiff in respect of his holding which waS 
then numbered 352 and was expressed tO 
be 21 in area. The plaintiff objected 

to that assessment on three grounds (1) 
that tbe premises bad been found by th^ 
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Civil Court to be partly without the Muoioi* 
pal limits ; (2) that the assessment was 

ultra vtres and illegal; and (3) that the 
valuation was esoessive. On 8th Vebrnary 
1913, after the bearing cf the plaintiff’s 
objeotions, the Municipality reduced the 
rateable value to Rs. 1,200. At that time the 
quinquennial period for the next assessment 
was approaching. It would commence from 
let April 1913, Accordingly the plaintiff’s 
bolding, DOW stated to be 10 biffhast was 
assessed for that period. The holding, which 
bad been nuoibered 352 about this time, 
was given a new. number 3£0 The plaint- 
iff objected. We have a petition of objec- 
tion of I9th August 1913 when he raised 
much the same objections as before. On 
24tb September 1913 those objections were 
overruled by the Appeal Committee. Demand 
was duly made upon the plaintiff for pay- 
ment of the tax, but ha refused or neglect- 
ed to pay. On 4s’jh November 1913 a dis- 
tress warrant was issued for the realiz ^tion 
of taxes in respect of this holJing, which 
amounted to Ks 28-110, That sum, with 
costs, for the second quarter of 1913-14 
was realised on 13th November 1913. A 
farther distress warrant was issued for the 
third quarter in Deoembar 1913 and the 
amount was realized in the same way. 

Meanwhile, after the Government notihoa- 
tion of 14th August 19i3 san'rtioning the 
imposition of taxes on the added area, 
the Municipality assessed the plaintiff to 
tax in respect of the II Lights now included 
within the Municipal limits. This tax 
amounted to Rs. 2-13 0 a quarter. The 
plaintiff objected on 156b October 1913; 
but bis objeotions were overruled. The 
Municipality, it should bestatad, bai numbar- 
ed these 11 bighaa as a separate bolding 
under number 380/1. The tax bret levied 
for that bolding was for the last quarter 
of 1913-14. it was subseqaentiy levied for 
another quarter also. 

The first suit now before us is for 
refund of the taxes realized in November 
and December 1913 in re.speot of holding 
No. 380. The second suit is for refund of 
the taxes levied in respect of b>th the 
holdings for two quarters, those amounts 
having been realized on 29th May 1914 
and 27ch June 191 1. The que.stiou for 
determination in tbeso appeals is whether 


on these facts, the plaintiff has any, and 
what, ground for relief. 

Before disoussing that, it may be well to 
mention that the suits as framed, making 
the Yice-Chairman and other officers of 
the Municipality parties defendant, wer'e 
not in order. No damages are claimed 
against any of those defendants for any 
wrong done by them personally. If that 
were the ease, such relief would have to 
be sought in a separate suit and not in a 
suit brought against the Chairman as re- 
presenting the Municipal Commissioners. As 
a matter of fact, the claim in both these 
cases is directed against the Municipality 
as such, and the only proper defendant to 
the suits is the Chairman in whose name 
only the Municipality can properly be sued 
(see section 29). No further coats have 
been inourred by reason of this improper 
addition of defendants, so we may dismiss 
the subject with these remarks. The suits 
can only be regarded as suits against the 
Municipal Commissioners of Kusbtia. 

Some attempt was made on behalf of 
the Municipality to make out that there 
were two holdings in this case which were 
properly assessed separately. This, how- 
ever, as the law stands, is clearly not the 
case. The plaintiff was, undoubtedly, liable to 
taxation in respect of holding No. 352 (380) 
consisting of 10 bighas which was fouud by 
the Civil Court to fall within the Munici- 
pal limits. That holding was, in the first 
instance, valued at Ra. 2,00), that valuation 
being subsequently reduced to 1,200. 

On this value be was liable to taxation ; 
and, in our opinion, it made no difference 
that another it bighas were added to that 
bolding by reason of the extension of the 
Municipal limits. It could not be said that 
there was ever more than one holding, It 
is conceded that the 21 bighis of land held 
by the plaintiff wore held by him and bis 
brothers under one title and sarrouniei by 
one set of bouniAries, thus filling within 
the dotioitioii of “ holding ” in section 6 
(3). Tna proviso tothit definition makes 
the point still oioarer. It says: ‘‘Provided 
that where two or more adjoining holdings 
form pirt and paro-^l of tho site or premises 
of a d A elling-hou^Q, 8U3li holdings shall 
be deomed to bs one holding for tba pur- 
poseo of ihij Aot other than those men- 
tioaji iu olau^e (a) of asotion 85,” It is, 
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therefcre, abondantly clear that after ibe 
additicn there ^^as etitl but one boldiDg; bat 
even if they ooald be eaid to be two bo]diDg(>» 
those boldicgs under (be Aot must be deemed 
to be one. Seotion £5 (a), whiob telates to a tax 
upon persons^ bas oo bearing od the present 
case. For this holding the plaintiff was, 
undoubtedly, liable to taxation ; and, in 
our opinion, he was properly so taxed. 

Taming to holding No, 880/1 the UDatter 
stand's on a different footing. In the Srst 
place, as it formed part of holding No. 380 the 
Municipality were not justified in assessing 
it separately ; nor could they justify this 
action, as was contended by tbeir learned 
Pleader, by adding to the valuation of 
bolding No. 380. The only section, it is con- 
ceded, which could give the Commissioners 
power to revise valuation and assessment 
is section 108. It was contended that the 
words “any holding which has become liable 
to valuation and rating after the publication 
thereof,'’ i. e., of the notice under section 
112, might apply to holding No. 380/1. The 
answer to that is that that is not a 
separate holding which bas become liable 
to valuation and rating. That section does 
not provide for enhancement of valuation 
and rating of any holding, except where it 
appears to have been insufficiently valued or 
rated through mistake, oversight or fraud, 
which is not the case here. The section 
provides for re valuation and re-assessment 
of any holding the value of which has been 
increased by additions or alterations to any 
building thereon, but not of any bolding the 
value of which bas been increased (as here) 
by the addition of laud. It appears, there* 
fore, that the Municipality bad no course 
open to them but to oontiune the assessment 
of No. 380 inolading No. 3;0/l attle valuation 
already made for the quinquennial period 
which had then commeooed or until snob 
time as they could alter the assessment 
under section 97 A or 102 (», e., by altering 
the percentage or changing the rate of 
tax). 

The plaintiff’s claim for damages is, in 
our opinion, wholly unsustainable. He bas 
been fighting the Municipality in the matter 
of the taxation of his premises for the past 
9 or 10 years and has contested every 
demand which has been made upon him. 
In the particular instance now before us, 
he forced the Municipality by his neglect 



or refusal to pay the tax to take the only 
remedy which was open to them, t. e., to 
levy a distress. On the distress warrants 
being served, the plaintiff preferred to let 
bis property be attached rather than im- 
mediately pay up the trifling amounts under 
protest. It is not clear whether the amounts 
were actually realized by sale of the pro- 
perty attached or by ultimate paymentT)y 
the plaintiff. In any event he bad only 

himself to thank for the proceedings which 
were taken against him. It does not appear 
that be was anduly harassed in the execu- 
tion of these warrants, which were perfectly 
legal and whiob were executed with the due 
formalities. We think, therefore, that the 
plaintiff is not entitled to anything by way 
of damages in respect of the distress waifonts 
levied by the Municipality. 

The result is that Appeal No. 51 of 1917 
is allowed aid the plaintifl’s Suit No. 89 
of 1914 dismisfed wiih costs in both the 
Courts. The plaintiff’s cross* objeotipn is 
also dismissed. We make no order as to 
costs of the cross objection. 

Appeal No. 248 of 1917 is allowed in 
part. There will be a decree for the plaint- 
iff for Rs 5-iG-O, which he had to pay in 
respect of the tax for two quarters for 
holding No. 380/1 , with proportionate costs. 
The remainder of the plaintiff’s claim is 
dismissed with costs in both Courts. We 
assess the bearing fee in this case at three 
gold mohurs. The cross objection of the 
plaintiff in this appeal is also dismissed. 
We make no order as to costs of the cross- 
objection. 

AppealNo^ 54 allowed', Gross Objection dismissed, 

A'fypeal No, 248 partly allowed. 


PATNA HIGH COURT. 

Second Civil Appeals Noa. 1161, 1162 

AND 1163 OP 1917, 

June 23, 1919. 

Present :^Mr. Justice Das. 

Munshi JUTHAN LAL — Plaintipp— 

Appellant 

versus 

RAM DAT SINGH and others— Dependants 

— Respondents. 

Bengal Tenancy Act (VIU B, C, of 18S6J, a. 88— 
Bivision oj holding — iaiuZford, consent of, proof o/— 
Presuniption—Road-cess return, whether rent roll'" 
Receipt granted patwari, value of — Plaint filed by 
previous landlord, statement in, value oj. 
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rTo enable a tenant to succeed upon a plea tl^t 
tbera bas been a division of holdings and distribu- 
tion of rent thereof, ho must establish that the 
division was made either with the express consent . 
in writing of the landlord, or •\vith the express 
consent in writing of his agent duly , authorised in that 
behalf. The consent of the landlord will be presumed if 
there is proved to have been made in the |andlord s 
rent roll any entry showing that the holdings have 
been divided or that the rent payable in respect 
thereof has been distributed, [p. 997, col. 2.J 

A Boad-cess return, which is not a rent roll witmu 
the meaning of section 88 of the Bengal Tenancy 
Act does not justify the conclusion that there has 
been such a division, especially where the road- 
cess return has been rejected by the Collector and 
has not in any way been acted upon. Nor is a re.ut 
receipt signed by the ^atwan- admissible as ovidenco 
6i such division, ina.smuch as giving consent on 
behalf of his master to a division of the holding is 
outside the scope of the authority of a patwan, who is 
a mere rent collector, [p. 997, col. 2;p. 998, col. Ij 

p. 999, col. 1.3 - , . 

A plaint filed by a previous landlord for recovery 

of rent, as to which there may be a complete ex- 
planation, would also notjustify such .a conclusion, 
fp. 999, col. 2.] 

Appeals from a deoision of the Subordinate 
Judge, Patoa. 

Mr. Ahani Bhushan Mukherji, for the Appel- 
lant. 

Mr. Ganfish But Singh, for the Respondentp. 

JUDGMENT. — The plaintiff pnrohaeed the 
pntire 16 annaa of Monza Berhna Said par, 
bearing Torzi No. 2005, at a sale for 
pon-payment of Government Revenae, and 
he oomteenoed the aotions out of which 
(hese appeals arise for rent against the 
tenants recorded as each in the finally 
published Record of Rights. The tenants 
put forward varions defences to the suit?, 
of which it is only necessary to mention 
that which was argued before the lower 
Appellate Court and which found favour 
with that Court, namely, that there has 
been a division of the holdings and dis- 
tribution of the rent payable in respect 
thereof, and that, therefore, the suits 
were not maintainablo in the form in whioh 
they were presented. 

On behalf of the appellant it has been 
argued before me that the facts found by 
the lower Appellate Court do not justify 
the oonolusion “that the holdings of these 
three suits have been spl.t up.” It will 
be noticed that so far as the Record of 
Right is concerned, it does not show that 
there has been any division of holdings 
and distribution of rent. The plaintiff is the 
puroha='er at a revenue sale, and, therefore, 


it oannot be suggested that he has suppress- 
ed the rent roll and other Zemindari papers 
whioh would establish that there has been 
suoh a division with the consent of the 
Zsmindar. 

The law on the subject is oontamed in 
section 88 of the Bengal Tenancy Act. 
In order to succeed, the tenants must 
establish that the division was made either 
with the express consent in writing of the 
landlord or with the express consent in writing 
of his agent duly authorised in that behalf, 
provided that the consent of the landlord 
will ba presumed if there is proved to have 
bsen made in the landlord*8 rent roll any 
entry showing that the holdings have been 
divided or that the rent payable in respect 
thereof has been distributed. I do not 
think that ths proviso has any effect at all 
in fhese oases, because no entry in the 
landlord’s rent roll has been proved to show 
that the holdings have been divided or that 
the rent payable in respect thereof has 
been distributed. The learned Subordinate 
Jadge doss indeed say that the road- 
cess return may be treated and is really a 
rent roll showing the holdings and the jama 
of the defendants within the meaning of 
the proviso of section 88, Bengal Tenancy 
Act.” With this view I am wholly unable 
to agree. Rent roll is a term whioh baa a 
definite significance, and is well understood 
in common lancuige to mean the Jamabandi 
papers of the Z imindir, and [ an of opinion 
that the terra deliberately employed by the 
Legislature must be construed la its popular 
sense, meaning by the word 3 the popular 
sense” that sense whioh people conversant 
with thesubjeot matter with whioh the Statute 
is dealing would attrrtute to it [^ee Qrenjell 
V. Inlayid Revenue Oommissioners (1)1. I do not 
think that anyone conversant with the subject- 
matter with which the Bengal Tenancy Act is 
dealing, would understand by t)ie term rent 
roll” the road ee^s returns whioh the land- 
lord is required to lodge under another 
Statute, and T am, therefore, nimble to agree 
with the learned Subn'dinate Judge that 
the road-oe.HS return is really a rent roll. 
In tlie second pUce, t)ie learned Subordinate 
Judge himself says that UiO road-cess 
return in tlds o.iPe w-.-'ie OL-t rioted upon. 

I r.\ !). U l T, V.k. h. T. 

‘ 'V. u'i \ 
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He says that the Cclleotor valued the estate 
nuder seotioD 21 of the Aot. Now section 
21 applies only where no returns are lodged 
by the holder of the estate. As there is 
a positive finding that the returns were in 
fact lodged on behalf of the proprietor, 1 
thought that perhaps the Collector acted 
under section 22 of the Cess Act, which 
gives him power to value the estate when 
be is satisfied that the return made is 
untiue or incorrect. Exhibit 6, however, 
(which is the order sheet in the cess 
re valuation case) makes It perfectly clear 
that the Collector was not satisfied with the 
return made and called for an explanation 
and, as no explanation was offered, he valued 
the estate under section 21 of the Cess 
Aot. This, in my opinion, is destructive 
of any argument that may he founded on 
the cess returns lodged by the late pro* 
prietor. The Collector rejected the returns 
altogether and proceeded on the basis that no 
returns werelodged by the proprietor. 1 cannot 
see bow these returns which were rejected 
by the Collector can, by any stretch of 
language, be described as the rent roll within 
the meaning of the proviso of seokion 88 
of the Bengal Tenancy Act. 1 bold ibat 
the tenants have failed to bring these 
cases within the proviso of section 88 and 
that, in order to succeed, they must 
establish that the sub-division of the tenancy 
took place with the express consent in writ- 
ing of the landlord or with that of bis agent 
duly authorised in that behalf. 

The lower Appellate Court relies upon 
two items of evidence as entablisbing the 
consent of the landlord or that of his agent 
duly authorized in that behalf: (1) the 
road-oess returns tiled by the landlord, and 
(2) the rent receipts granted by the land- 
lord. So far as Second Appeal No. 1163 of 
1917 is concerned, he relies upon an ad- 
ditional item of evidence, namely, a plaint 
tiled by the previous lai.dlord. So far as 
the road-oees returns are concerned, they 
were admittedly not signed by the landlord, 
hut by one purporting to be the maneger 
of the landlord. The form of return 
fre^oribed by section 14 of the Cess Aot 
shews that it most be signed by the holder 
or his authorized agent. 1 do not under- 
stand the lower Appellate Court to hold 
that the person who signed the returns 

as manager was in fact the manager of 


the holder or his authorized agent. . The. 
burden of proving authority was undoubted- 
ly on the tenants. See Janki Sahu v« 
Thakur Run Bahadur Singh (2), If the road- 
oess returns had been filed on behalf of 
the present plaintiff, then the matter would 
be peculiarly within bis special knowledge 
and the burden wonld perhaps be on him 
to show to whom be had given authority 
to sign the road-oess returns. But the 
present plaintiff is a complete stranger and 
there is no privity between him and the 
previous landlord and, if he is to be; 
affected with something done by the pre- 
vious landlord, J think be is entitled to 
say prove that it was done by the previous 
landlord or by his agent authorized in 
that behalf.” If these road-oess returns ha^ 
been accepted by the Collector, it might 
have been possible to argue with 
some show of reason that they must be 
presumed to have been regularly filed on 
behalf of the landlord, but the learned 
Subordinate Judge himself records a finding 
that they were not acted upon. There is, 
therefore, on .the one band, no evidence 
that these returns were signed by any 
person authorizad in that behalf by the 
landlord; on the other hand, there is positive 
evidence that they were rejected by the 
Collector and were not in any way acted 
upon. In my opinion, it is impossible to 
hold that these returns prove the express 
consent in writing of the landlord or that 
of his agent duly authorised in that behalf 
within the meaning of section 86 of the 
Bengal Tenancy Act. 

The rent receipts do not, in my opinion, 
stand on a better footing. They were ad- 
mittedly given by the Patwaris, and there 
is no finding that the Patwaris had any 
authority to recognize a sub division of ft 
tenancy. The question was debated in the 
case of Wyatt bheo Oobind Sahu (3). The 
late Chief Justice of this Court in the 
course of his judgment said: “The 
position and duties of a Patwari are 
well known. He is a poorly paid under- 
ling employed only to collect rents due to 
his master and to grant receipts for the 
same. His implied authority would extend 
to all subordinate sots which are necessary 

(2) 39 Ind. Cag. 398; 1 P. L. W. 6o8; 2 P. L. .T. 2.31, 

(3; 36 Ind. Caa. 777’, X P, L. J. 414j 3 P. h, W. 8§v 
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or. iooideDtftl to bis express authority. It 
ia Dot SDggested that he had authority to 
mauage aoy part of the property. In my 
opinion, it is not nithin the soope of the 
authority of a rent oolleotor to oonsert on 
behalf of his master to the transfer of an 
oooupanoy bolding. That - is an important 
aot to be performed only by a person hav- 
ing some at least of the powers of a 
manager, I cannot accept the suggestion 
which has been made that it lay on the 
landlord in this case to prove that the 
Patwari had not authority to consent 
to the transfer Landlords would be in a very 
difficult position if it were held that Pat* 
waris and other nnderlings should be 
presumed, till the contrary is shown, to 
have the power to sign away their master’s 
rights.” Substantially the ' same view was 
taken in the case of JanJci Sahu v. Thakur 
Sun Bahadur Singh (2), If it is not within 
the scope of the authority of a Patwari to 
oonsent to the transfer of an oocnpanoy 
holding, it is difficult to see how it can 

be within, the soope of his authority to 

oonsent to a division of the holding or 

distribution of the rent payable in respect 
thereof. I am of opinion, therefore, that 
the rent receipts are not evidence against 
the plaintiff as establishing a division of 
the holdings with the express consent in 
writing of the landlord or that of -his 

agent duly authorized in that behalf. 

The rent receipts and the road cess 
returns were the only items of evidence 
relied upon by the learned Subordinate 
Judge in Second Appeal No. 1 161 of 1917 and 
Second Appeal No. 1162 of 1917. In my view 
they were not admissible against the plaintiff 
and they do not justify the conclusion that 
there has been a division of the holdings 
within the meaning of section 88 of the 
Bengal Tenancy Aot. I would, therefore, 
allow these appeals, set aside the judgment 
and decree of the lower Appellate Court 
and restore the judgment and decree of the 
Court of 6rst instance. 

I will now deal with Second Appeal No. 1 168 
of 1917. In this case, the lower Ap- 
pellate Court relied, in addition to the 
evidence already referred to, upon a plaint 
filed by the previous landlord against 
Chota Lai for the recovery of rent for 
1819, 1320 and 1321. It is impossiblG to 
E^y what the conclusion of the l^wer Ap- 


pellate Court would have been, bad it 
dismissed from its consideration the rent 
receipts and the road oesa returns. The survey 
area is shown as 3 highas, 13 catiahs^ 18 dhurSf 
hearing a jama of Rs. 11 6-7 damt. The 
argument is that the previous landlord by 
bringing a suit against Chota Lai in respect 
of 2 bighas, 16 caUahst 4 dhurs at a rent of 
Rs. 8-4-1 showed conclusively that he had 
consented to a division of the holding. I 
cannot agree that it does. One noticeable 
feature about this appeal is that although 
the admitted area of the original holding 
was 3 bigha*, 13 caUahs, 18 dhurs, the Area, after 
the alleged division comes up to 3 bighas, 9 
cattahs, 7 dhurs. There is no explanation as to 
what has happened to 4 catiahs, 11 dhurs. I am 
wholly unable to come to the oonoluston that 
there was a division of the holding within the 
meaning of section 88 of the Bengal Tenancy 
Aot merely- on the basis of the plaint 
filed by the previous landlord as to which 
there may be a complete e^planatioD, 
especially as T am excluding from my con- 
sideration the rent receipts and the road- 
cess returns on which the lower Appellate 
Conrfc strongly relied. I would, therefore, 
allow this appeal, set aside the judgment 
and decree of the lower Appellate Court 
and restore the judgment and decree of the 
Court of first instance. 

The appellant must have his costs through. 

out. 

Appeals allowed. 
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Approval of Court, whether must he 'in writing — 
Sanction of Court, whether -necesnary — Ratification, 
effect of — Award, part performance of, effect of— ’Specific 
Relief Act (I of }S77J,s. 25, applicability of — Bengal 
Tenancy Act (nil B C. of 18S5^, s. 97 •’—Permission 
of District Judge, ivhether necessary for reference to 
arbitration by Court of Wards — Limitation Act (IX of 
J908^, Sch. I, Art. 113 — Contract, whether includes 
award. 

To settle certain disputes arbitration was proposed 
on behalf of the Court of Wards in charge of the 
defendant’s estates and was accepted by the plaintiffs, 
No submission in ^rriting was drawn up, and the 
arbitrators gave an award which was carried out in 
part. In a suit for enforcement of the award so far 
as effect had not already been given to it: 

HcM, (1) that there was no statutory rule which 
required that the approval of the Court of Wards 
should have been signified in writing; that, although 
no previous sanction had been obtained, if the sub* 
mission was a good one and the Court of Wards had 
subsequently approved and ratified the action of the 
circle officers, it was bound by the result; [p. jC 03, 
ool. 1.] 

Saturjit Pertap BnhadoorSahi v. Dulhin Oulah Koer , 
24 C. 469; 12 Ind. Dec. <n. b.) 980, followed. 

(2) that the award having been carried out in 
part, the plaintiffs >Ycre entitled to the jierformance 
of the remainder, [p. 1004, col. I.] 

Having regard to the provisions of section 97 of 
the Bengal Tenancy Act, the permission of the 
District Judge for a reference to arbitration by the 
Court of Wards is not necfssary. fp 1001, col. 2.] 

Section 26 of the Specific Belief Act is inappli- 
cable to a case where an award has been in part 
performed, [p. 100 1, col. 2.] 

Tlie word *conti*act’ in Article 113 <f the First 
Schedule to the Limitation Act docs not include 
“award.” [p. 1005, col 2'] 

Appeal agaioet the deoree of the 
OffioiattQg Subordinate Judge, 2rd Court, 
Faridpnr, dated the 2lBt June 1915. 

Babua Provash Chandta Mitter and Ambica 
Pada Choudhury. for the Appellant. 

Babus Jogesk Chandra Roy, Oirija Piasanna 
Roy Chewdhury and Bhupendra Chandra Quha, 
(or the Respondents. 

JUDGMENT. 

RiCHiRDtON, J. — The suit out of wbioh 
this appeal arbes was instituted on tbe 
29th Marob 1911 and judgment was 
pronoucoed by the Subordinate Judge of 
Faridpur on the 2Ut June lbl5. The 
appellant before ns is Mr. T. C. Tweedie, 
who was brought on tbe record ns defend* 
ant No. 22 in bis capacity of Receiver 
of an estate known as tbe Haturia Estate, 
iij which capacity be represents in this 
fuit the inteiePts of a Mohammadan family, 
r embers of which were originally im. 
pleaded as difendants Nos. I to 19. The 
IlatuTiR is the crljcctive name of 


a numbir of properties in the di8trictS| 
of Faridpur aud Biokergaage ioberited by 
this family from G^lam Ali, a wealthy 
Zemindar (of Hataria in Faridpur) who 
died in the year 12J5 . 

The plaintiffs are members of a joint 
Hindu family owning land in Faridpur, 
Tbe most ieflieotial cf them in Baba 
Jogesh Ohandra Roy Ghowdbury or Jogesh 
Babu, plaintiff No. 1. Tbe transactions to 
which the suit relates were oarrled out 
in the came of bis oonsin, Bbapesh Babui 
plaintiff No. 3. 

The main purpose of tbe suit is to 
enforce an award of arbitrators dated the 
IStb Miy 190-3, so far as effect has not 
already bien given to it. Tnere is, how- 
ever, an alternative prayer in tbe plaint 
for the recovery of possession with mesne 
profits of certain properties. Tbe eironm- 
stances wbioh led to tbe award must be 
briefly narra^d. 

Golam Ali bad three wives and left 
him sarviving three sons and many 
daughters. The three sons all died, Amjad 
Ali soon after bis father, Ali Ahmad in 
1301 and Kuti Mia or Tazammal a little 
later. Ali Ah mad *8 mother Aijennessa and 
one of bis widows Bafatanessa as security 
for a loan of Ra. 4,000 mortgaged their 
shares in 48 properties derived from Golam 
Ali. The mortgagee brought a suit on 
his mortgage and obtained a deoree in 
1897 for Rs. 6,827. In execution he pur- 
chased the mortgaged properties for a sum 
of Rs. 66. Then in Sep'ember 1902 he 
conveyed these properties to Bhupesb Babu, 
acting for tbe plaintiffs, for a sum of 
Rs. 1,000 and he also conveyed to 
Bhupesb Babu the still unsatisfied deoree 
for a sum of Rg. 6,000. 

Tazammal Ali before his death bad 
with certain other heirs of Golam Ali 
embarked on a still larger transaction. 
They mortgaged their shares to tbe Eastern 
Mortgage and Agency Oompany, Limited, 
to secure a loan of Rg. 4.50,000 and under 
the termi of tbe bond appointed Messrs. 
Garth and Weatherall as their Managers. 
Quarrels, however, arose among the co- 
sharers and in 1902 the District Judge 
of Bkokergange under section 95 (5) of 
the B jngal Tenancy Act appointed a Com- 
mon Manager to take charge of the Hatnria 
jijataie. After onp poipmoc Manager bad 
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been removed and a eeoond 'appointed, the 
Dieiriot Jndge by a formal order, dated 
the lOch September 1903, greeted under 
reotion 95 (a) of the Aot, mtb the oonsent 
of the Goart of Wards, tlat the Hatnria 
iBstate should be maua?ed by the Court. 
The order was made at the iustanoe of 
Messrs. Garth and Weatherall, the Eastern 
Mortgage and Aganoy Company having 
agreed to reduae their olaim by Rs. 1,^0,000 
and also to reduoe tha rite of interest 
on the loan from to 5 par cent, per 

annum. 

The Court, therefore, took the place of 
the Common Manager. 

The legality of these orders under the 
Tenancy Aot has not been questioned be- 
fore ns. When the Manager appointed 
by the Court, Bibu Atul Krishna Datta, 
applied for registration in the Colleotorate 
under the Lacd Regisbration Act, bis 
applioatioD was opposed by Bhnpesh Baba, 
who bad already obtained registration in 
reepeot of the share of tbe revenue* paying 
properties purchased in his name. The 
Manager had previously complained that 
the shares claimed by Bhupesb Bibu were 
in excess of those to which be was 
entitled (see bis report of lOtb S3ptember 
1904, Exhibit 2), 

Tbe authorities responsible nnder ibe 
Court of Wards were confronted with 
this difficulty vvith Bhnpesh Baba. They 
were also anxious that Golam Ali*s heirs 
ebonld coma to an arrans'ement about their 
respective shares and exeoote nn ekrnr 
or formal deed of spreement. For this 
purpose it seems to have been ih'^ught 
necessary that Bhupeah Baba should reoonvey 
the .shares purchased by him. 

In that state of things Jogesh Bibu 
was approached by the Oolleotor of Backer* 
gunge, Mr. StreatBeld. Arbitration was 
proposed on the ore side on le'ialf of 
tbe Court cf Wards and ajoepted on the 
other. No sabmiasion in ^vrlting was 
drawn up bit two re^pectvbie grntlejien 
were appointed arbitrators, Mr N. Gupta, 
the Governmen*’ Advocate, and Bibu Flara 
Nath Ghoae. a leading Pleadei* of Barisal. 
In their award d.ited tne Ictb May 
190) they st.vte that a dii-jpute having 
arisen, they bad been asked by the 
Qplleotor of Backorgunge and 0\bu Jogesh 


Gianlra Roy to settle this and othep 
ooonected matters fay arbitration.” 

The priucipal oouolosions of the arbitrators 
are set out in tbe Sub'^rdinate Judge’s 
judgment. Shortly, tbs precise share in tbe 
properties to which Jogesb Babn or 
Bhnpesh Baba wan entitled under the 
conveyanos of >902 wis determined, (he 
share allottsd biing smaller than that 
claimed by Rhupash Babn. Jpgesh Baba 
or Bhupesb B&bu was to receive R^. 500 
for small shares in the properties which 
bad come to Aijeonesse and Bafatanessa, 
on its being held by this Court that 
Karimanoesse, one of Golam Alt’s daughters, 
was illegitimite. He was to receive 
Rs. 7,5UO for the un^atieQei decree and the 
rest of tbe share porchased in all the 
properties except six, bat his interest in 
these six properties was to be placed 
along with his intereet in the other pro* 
parties noder the management of tbe 
Court of Wards. 

As regards tbs properties to be re-con- 
veyed, the payment of the sum of Rs. 7,500 
and the pro6 e to be paid to the plaint- 
iffs pending re conveyanse, the arbitrators 
say thiF; — 

**rhe Manager of the Court of Wards 
is unable to pay up this amount at once; 
tbe parties have, therefore, come to this 
airangemsnt that a deed of agreement 
ehonld, wi*h the permission of the District 
Jndge, be executed by both the parties, 
whereby the Manager would be entitled 
at any time within the period of fonr 
years from the date hereof to get a 
conveyance of all the mortgaged properties 
save and except properties Nos. 9, II, 16, 
17, 27 and 31 and t'^ e decree fortbeenm of 
Ra. 7,500 and that Baba Jogesb (orGopesh) 
Chandra Rny woald be entitled to tbe 
proBta uf three properties (from tbe date 
of oonCrmatiori of Bale of each of these 
properties as have been sold) lees ten per 
cent, oolleotion charge, until each time 
as the conveyance may be duly executed.’’ 

Tile per III isp. ion of tlic District Judge 
iH't obtained. The Collector thought 
it wa? onne Denary .vul in view of sec- 
tion y7 of the Teoi.ic> Aot his view may 
bo accepted. J.igesh Bvbu on his side 
novnr demanded a reference to t>ie Judge, 
!' rr.av i)? taken, therefore, that the term 
iv. iubWrliar/ arrangement incorporat- 
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8d ID the award was waived by consect 
of parties. 

^ No formal deed of agreement was ever 
executed. There can, however, be no qnea- 
tioD that the award was carried ont in 
three. reBpeote: — 

(1) CoDsent petitions were filed in the 
Oolleotorate of Faridpnr and registration 
of shares was effected according to the 
(decision of the arbitrators. 

(2) An application for the exeontion of 
the decrees of 1897 was dismissed for 
want of proaeoation on the 13th September 
1904. No farther steps were sabseqaently 
taken to realize the decree and ezeoa* 
tion is now barred by limitation. It was 
never intended by anyone that the decree 
ahonld be executed and the defendants 
cannot, therefore, complain because the 
decree was not kept alive. This die* 
tingaishes the present case from that of 
Jatindra Nath Basu v. Peyer Deye Debt (1), 

(3) The properties in which Jogesh Baba 
qr the plaintiffs were interested came into 
the undisputed possession of the Court of 
Wards. This, no doubt, facilitated manage* 
ment and benefited the Haturia Estate 
as a whole. 

The Court of Wards was in charge of 
the Estate for some years and only with- 
drew the management in May 1912, more 
than a year after the institution of this 
Euit. One of the original defendants was 
Babn Joan Ranjan Goswami, Manager 
under the Court of Wards. He was im- 
peached apparently as defendant No. 20 
and also with the added description of 
Manager as defendant No. 21. Mr. Tweedie, 
as Receiver, was added by an order of 
23rd November 1912. A further order 
of 30th August 1913 says this: — “On the 
application of the plaintiffs Mr. Tweedie, 
Receiver, Haturia Estate, is made a party 
representing all the defendants.” It 
appears that Babu Jnan Ranjan Goswami 
was struck off the list of defendants and 
that in addition to Mr. Tweedie one 
Debendra Nath Dutt, the last Manager or 
Common Manager of the Haturia Estate, 
was made a party as defendant N->. 23. 
The latter, however, the Estate being no 

■ (1) 34 1ikI. Cas. 69; 20 C. W. N. 8 -.6; 14 A. L. J. 
027; (10J6) I M,. W. N. 403; 18 Bom. L. B. 809j 24 C. 
L. J. 67; 20 M. L. T. 25; 3 L. W. 663; 31 M. L. J. 248; 
43 C. 990; 43 I. A. 108 (P. C.). 


longer under common . management under 
the Bengal Tenancy Act, has not appeared. 

Mr. Tweedie wee appointed Receiver in 
a suit for partition brought by Majidnn- 
neesa, one of Golam Ali^s daughters, in 
which suit, we are informed, the share 
of the plaintiffs was taken as the share 
fixed by the arbitrators. The Subordinate 
Judge says that in hie capacity as Re* 
oeiver Mr. Tweedie is ia sole possession 
of the Estate including tlie plaintiffs* share, 
and the statement is not disputed. It 
is clear, however, that in the present 
suit with the consent and at the instance 
of the plaintiffs he represents the in- 
terests of all the original defendants Nos. 
1 to 19 who have survived and the per- 
sonal representatives on the record of any 
who have died since the suit began. The 
added defendants Nos. 20 and 21 are in* 
eluded in this last category. In the pre- 
sent snit neither party can repudiate their 
representative character which Mr. Tweedie 
bears. 

The Subordinate Judge has disonssed 
the question whether Mr. Tweedie was at 
liberty to file a written statement raising 
defences not raised in the written state* 
ment of the original defendants Nos. 1 to 
21 filed by Jnan Ranjan Goswami as 
Manager under the Court of Wards. It 
is not necessary to express an opinion on 
that question, partly because the respond- 
ents did not press their oontentiOD on 
ibis point before ns and partly beoanse 
Mr. Tweedie*s new case depends on the 
success or otherwise of his attack on the 
validity of the award of litb May 1905, 
and tbeie he fails on the merits. The 
two relevant issues are Nos. 5 and 6 in 
the following terms: — 

5, Was the arbitration made by Messrs. 
Gupta and Ghose informal and illegal and 
is the award made by them invalid and 
not binding upon the partiee? 

0- Was the said award acted upon 
and ratified by the parties and are the 
defendants entitled to recede from it?** 

As to issue No. 5, in the Court be- 
low the award was assailed on five 
grounds. The only ooDtentions seriously 
pressed before os were, firstly, that the 
award was invalid beoauee it did not re- 
ceive the sanotioD or the sanction ip 
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^riticg of the Court of Wards and aecotdlyt 
that the award was iuoomplete. 

As to the first point we were, oot referred 
to any statutory provision or statutory rule, 
in foroe at the time, vvhioh required that the 
approval of the Court should be signified 
in Writings. But if a writing is neoessary, 
there is a writing which will answer the 
purpose. 

Provisions as to the general powers of 
tbe^ ‘Court and their ezeroise are oontained 
in seotions 14 and 15 of the Court of 
Wards Act (Bengal Aot IX of 1879), 
while sections 39 and ^0 of the Aot 
relate to the powers and general duties of 
a Manager. It was not disputed that it 
was within the - power of the Court to 
submit the dispute with Jogesh Babu to 
arbitration and if the submission was a 
good submission, the Court, apart froui 
special circumstances, would be bound by 
the result. It may, however, be that the 
previous sanation of the Court was not 
obtained. The question would then be 
whether the Court sobsequently approved 
and ratified the action of the circle ofiBce*^8 
[Saturjtt Pertap Bahadoor Sdki v. Dulhin 
Qulab Koer (si)]. 

The award itself was certainly approved 
by the Collector, who in a minute of the 
same date describes it as *‘eztremely 
satisfactory.” The Manager in a letter 
of 7th July 1905 formally reported to 
the Collector the completion of the award 
and summarized its effect. In concluding 
he begged that **the sanction of the 
higher authorities to the present settle- 
ment might be procured.” The Collector 
BubmiUed.a the report to the Commis<^ionei‘ 
r for approval” staling reasons, particularly 
requesting “that this agreement rn^y be 
sanctioned.” 

From some further papers which we 
obtained from the Bf^ard of Revotiue during 
the hearing of the appeal, it apj oar.s 
that the Commissioner forwarded the 
Manager’s report with a copy of the 
‘Colleotcr’s memoroi.dr.ni to the Board of 
Revenue or Conr( uf in his 

turn requested that the agreement might 
be approved. TI)o CoiumissionHfhs memo- 
randum is No. il. F , dated the -Gth 

July 1905, to w’hioh leferenoo is made in 


paragraph 7 of the Court’s letter No. 503 W.T. 
dated October 1905. That paragraph 
seems to refer to the Manager’s report of 
7th July 1905. The Collector is instruct* 
ed to issue orders directing that tba 
“Ekrarnama be executed and the sum 
paid oyer out of the 8nrplns..of the estate.” 
It is not. clear why the Court spoke 
of the Ekrarnama” and not of the award 
or the deed of agreement contemplated 
in the award. But there is little doubt 
that the award was intended. This view 
is confirmed by paragraph 9 of Mr Savage’s 
note of ifitb March 1916, Mr. Savage 
being at the time member of the Board 
(see also paragraph 8 of the Collector’s 
letter to the Commissioner, dated 16tb 
February 1910). The oonclnsion is that 
the Board not only accepted the award 
but directed that it should be carried into 
execution. 

Some stress was laid on the notice of 
1st November 1905, but that notice bad 
DO particular reference to the plaintiffs. 
It was a general notice issued to all the 
co-sharere an 1 seems to have referred 
more especially to the quarrels among 
the original co sharers and the Ekrarnama 
by which the authorities contemplated that 
these quarrels should be composed. 

As to the oonteutioQ that the award 
was not comolet), 1 have already ad- 
verted to the opinion to obtain the sanc- 
tion of the District Judge. But the 
principal argument in this oonneotion was 
that the formal deed of agreement whioh 
the award contemplated was not executed. 
This was not the fault of. Jogash Babu 
(see his letter of 18tb July 1906 and his 
Pleader’s letter of 2l8t September 1909). 
The oonolusions of the award were final 
anl were intended to be final. They 
were accepted as final by the responsible 
parties and, in my opinion, the parties 
cannot now go beljind them. It is im- 
material that oce part of the award was 
of a Homewhat oomplieatod nature and 
tho arbitrators oonsideroi it desirable 
that it shoal i be e nhodied in a deed. 
The tornia of the arrungorneat were 
proscribed by the award and in the 
niroumsfcance^, no further instrument was 
esi';-*;,: botA^oen the parties to makg 

tiiO a . uru binding. 
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What 1 have said really diapises oi 
both issaes Nos 5 and 6. I will only add 
tl i-», that it 8Bsni3 to me that the award 
most stand or fall a3 a whole. Aa I have 
shown, the award ha? been oarried oat in 
part. Bat the part whioh has been 
oarried ont is not independent of the 
part whioh has not been carried oat. If the 
award be rcgrarded for the moment as an 
agreement, the lamp sum settled for the 
deorep and the properties to be re oon* 
veyed was also the oonsideration for the 
redaction of Jogesh Baho*d shares and 
the management of the whole by the 
Oo-rt of Wards. At this stage it is not 
serionsly suggested that the award was in 
excess of the reference. It wonld, there- 
fore, seem to follow from the award hav- 
ing been performed in part that the 
plaintiffs are entitled to performance of 
the remainder [3nV Mohan Lai v, Shiam 

Sirtffh (3)3. 

IsBoe No. 7 relates to a defence com- 
mon to both the written statements. It 
is as follows: — 

'*7. Was the said award snperseded by 
another agreement, as mentioned in paragraph 
16 of the writfen statement of the Rs- 
oeiver defendant No. 22 and paragraphs 5 
and 6 of the written statement of the 

Court of Wards.*’ 

No doubt, proposals for a second arbi- 
tration were mooted. The diffiaaUiea whioh 
arose are explained in the Manager a 
letter to the Collector dated the lUh 
November 1907. It appears to have been 
discovered that Jogesh Biba had not a 
clear title to six of the properties which 
he was to reoonvey. It also appears that 
the member of the Bmrd in charge bad 
come to be of opinion that the lump pay- 
ment settled by the arbitrators was too 
high. The latter in my view was a 
question whioh it was not fair to raise 
as a general one. If the Court of Wards 
had contented itself with a claim for 
compensation in respect of the six pro- 
perties and if the matter had been promptly 
and considerately handled, it seems prob- 
able that an agreement might have been 
arrived at. But the discussion was al- 
lowed to drag on. It was not till the 
16th Fehrnaiy 1910 that the Collector 

^3) 24 A. 164; A. W, N. (ifiOl) 20?, 
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addressed the latter to 'the QoipmiaaiQuet 
to whioh reference has already heea made> 
detailing all the oiroamstanoes and ask- 
ing that the aanctioa of the Qoart iptght 
be obtained to a second arbitration. SaDo^ 
tion was given by the Oourt’s- lettev ^f 
2ad April 1910 to the Commissioner, a o?py 
of whioh the latter forwarded to the 
Collector under an endorsement dated 9tb 
April. What followed tarns largely OP tt® 
oral evidence. On this occasion the sub 
mission to arbitration was to ba in 
writing and a draft agreement was drawn 
up. B»bu Juan Ranjau Gcswami says 
that the draft produced is not the original 
draft but a copy of it. Even if this 
draft agreement was expressed on stamped 
paper, it is Quite clear that it was never 
executed by the plaintiffs or any of them. 
It appears unlikely that Jogesh Baba 
would ever have accepted the last eep* 
fence of the draft, declaring that the 
parties were not bound by the terms of 
the previous award relating to the lump 
payment. On the whole 1 see no reaaon 
to differ from the Subordinate Judge and 
hold that no concluded agreement for second 
arbitration was ever arrived at. The 
negotiations failed as negotiations some- 
times do. 

Then comes the question raised by the 
8th issue, whether the title of the plaint- 
iffs to the six properties is defective. The 
Subordinate Jadge has dealt with this 
matter very oursorily, and I do not enter 
into details because the question to my 
mini is immaterial so far as the lump 
payment is concerned. If it be assumed 
that the alleged defects exist, what is 
the result? In argument reference was 
made to sections 25 and 30 in Chapter 
II of Ibe Speoido Relief Act. Section 30 
enacts generally that the provisions of 
the chapter as to contracts are to apply 
mutatts mutandis to awards. In view of 
the principle eo laid down sectioa 25 iSi 
in my opinion, inapplicable in the 
oiroamstanoes of the present case. If the 
defects exist and the section was appBedi 
it would seem that the award could not 
be enforced at all. Such a result would 
be obviously inequitable. The section 
is inapplioible for reasons already indicated, 
namely, baiansa the lump paymant cannot 
be allosated ^otirel^ to the properties, 
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be re oonveyed and the deoree and be* 
eanse the award has basn in part per- 
formed. Similarly the defendants are not 
entitled on the ground of defect of title to 
oompensation. 

Somethin bat not very maob was said 
on the question raised by issae No. i2. 
Have the plaintiffs any oaase of action 
against any defendants other than the 
heirs of Aijenneasa and Bafatanessa? The 
finding of the Sabordinate Jndg^, wbiih is 
in effect that the oanse of action is against 
defendants Nos. 1 to 21 and Mr. Tweedie 
as representing the interest of those de- 
fendants as a body in the Hathnria Es- 
tate* mast bs aosepted. From the time of 
the award onwards, the position has 
always baeo that ths plaintiffs were to 
be bought oat in the interests of the 
original co«sbarers in the Hatburia Estate as 
a body. 

As to issae No. 11, *'wbat damagas 
and mesne profits, if any, are the plaint- 
iffs entitled to get and fcom whom?’’ 
the Sabordinate Jadge is qaite right in 
saying that the possession of the Court of 
Wards and the Receiver has been from the 
date of the award the possession of the plaint- 
iffs, so far as their properties are con- 
oerned. The plaintiffs are, therefore, not 
entitled to mesne profits, but they are 
entitled to have an account taken of the 
income from their properties and under the 
award to have that income less ten per 
cent, for collection charges paid over to 
them. The statements, however, on which 
the Sabordinate Judge has relied in find- 
ing the aonoal income at Rs. d 9.^>10'0 
can only be regarded as estimates. NVliat 
the plaintiffs are entitled to is, as I have 
said, an account of the profits. Moreover, 
the question of the title of the plaintiffs 
to the six properties becomes in tbia oonnso- 
tion of importance. Reasonably constru- 
ed, the award only entitles the plaiiititfs 
to those profits to which they can show 
a good title. Something was also said 
as to the period for which the award 
should be taken. This must be accord- 
ing to the award the period for which 
profits have been allowed by the Subordinate 
Jadge. 

The decree of the Subordinate Judge 
must also be amended so far as it makes 
Mr. Tweedie personally responsible for ousts. 


As to the plaintiffs* cross- objeotioLS 
they appear to be entitled to interest 
on the sam dae to them under the bead of 
profits. 

The queotion of limitation was not argaed 
before as. There is an aathority in this 
Coart for the view that the word *'oon- 
tact’* io Article 113 of the Schedule to the 
Limitation Act cannot be interpreted as 
inolading an award [ R^a;a^ari Saha'Banikya 
V. Behary Lai Basak (4l] and even if the 
present suit as a sait to enforce the 
award of j.905 is governed by Article 120, 
the suit was instituted within six years 
of the date of the award and it is an- 
neoessary to consider whether the cause 
of action in part arose at some later date. 

The resalt is that the deoree of the 
Sabordinate Jadge will be confirmed so 
far as it relates to the payment by the 
defendants of the lamp sum of Bs. 8,000 
and the execution of a. conveyance by the 
plaintiffs. 

For the rest the deoree will be modified 
as follows: — 

There will be a preliminary deoree for 
an aoooant of the profits of tbs proper- 
ties pnrobased in (be name of Bbapesh 
Baba for the period specified by the 
Subordinate Jadge, 1306 — 1317, and in this 
connection a farther enquiry will be made 
as regards the six properties of which 
the title is now in dispate. The right 
of plaintiffs to the profits of these six 
properties to depend on the resalt of 
each further enquiry. Subject thereto the 
plaintiffs to be entitled to the profits of 
all the properties during the said period 
less ten per cent, for collection charges. 
Interest to run at tbe rate of six per cent 
per aunom to tbe date of realization. 

The lamp sum of Ks. 8,000 and the 
profits found due to the plaintiffs to be 
paid out of the interest in the Hatburia 
Estate of the dofendants Nos. i to 21, with- 
out prejudice to any adjustment of their 
relative liabilities which may be made 
as betweeu those defendants either by agree- 
ment or otherwise. 

As to costs, neither party has been 
wholly suocejriful; the costs should be 
divided. Tne plurUilfj w.H rooeivs from 
the H.rfoL'.danLS two-thirds of their (the 

w ij. L. J, 33 0# t;Sl* 
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plaintiffs*) costs in this Court and the 
Court below. The plaintiffs will pay the 
defendants one*third of the defendants 
costs in this Court and the Court be* 
low. The plaintiffs and defendants to be 
jointly and severally liable for the costs 
respectively payable by them; the liability 
for coats to be a personal liability bat no 
personal liability to attach to any minor 
or to Mr. Tweedie. Mr. Tweedie to be liable 
for the costs payable by defendants in his 
representative character, in which character 
he will be entitled to pay costa oat of 
the interest of the other defendants in the 
Hatburia Estate. 

Teoson, J. — I agree but in the 8th issue 

1 desire to note further that against 
property No. 29 of sohednle Ka to the 
plaint, which had been sold away in 
execution of a rent-decree, no income was 
shown in the list of properties which 
was b Jore the arbitrators. Properties Nos. 1, 

2 and 6 of schedule Eha were purchased 
by Akbar All in exeeution of a money- 
decree and were subjeot to the mortgage 
of Balaram Gaha. Properties Nos. 3 and 4, of 
schedule (Kka) were apparently purchased 
by Tazammal Ali alias Kuti Mea in execu- 
tion of a decree obtained on a prior mort- 
gage after the mortgage in favour of 
Balaram Guha, Thus the plaintiffs had the 
right to redeem. Moreover, Akbar AH and 
Tazammal were both co-sharers in the 
estate taken posseasion of by the Court 
of Wards under the District Judge’s order 
of 10th September 1903 and before 1905 
the officers of the Coart of Wards shoald 
have been aware of the trae fact. It is 
not pleaded, far less proved, that in the 
submission to or in the proceedings before 
the arbitrators the plaintiffs practised any 
fraud. Further, it does not appear that 
the contention that the appellants were 
entitled to resile from the whole award on 
three grounds was taken before October 
1907 (if then), by which time the decree 
of Balaram Guha had become barred by 

limitation. , . ^ t *u j. i.u 

In this state of facts I agree that the 
award is not vitiated by any defect in the 

title of the plaintiffs to these six properties. 

Decree modidtd. 


OUDH JUDICIAL COMMISSIONER’S ' 

COURT. ; 

Second Oivil At'PEAL No. 275 op 1918. 

April 14. 1919. ’ 

Present : — Pandit Kanbaiya Lai, J. 0. * 

SHEO SA-HAI SINGH— Depsndakt— 

Appellant : 

versus ^ 

Eat RAJASHWAR BA.LI — Plaintiff 

— Respondent. ^ 

Landlord and tenant — Ryot, right of, to construct 

^cell on land appurtenant to house. • 

A ryot has a right to construct a well in a portion 
of his house or on land in hts possession, as an 
appurtenance to his house, [p. 1007. ool. l.j ^ 

Appeal from the decree of the Sab^rdi- 
nate Jadge, Bara Banki. dated 5th Apri} 
1918. modifying that of the Munsif, Ram 
Sanehi Ghat (Bara Banki). dated i5th 
December 1917. 

Babu Bisheskwar Nath Srioastava, for the 
Appellant. 

The Hon’ble Pandit Qokaran Nath iftsra, 
for the Respondent. 

JUDGMENT — The dispute in this case 
relates to plot No. 172 khasra abadi. Oh 
the west of the plot is the hoase of tb^ 
defendant. The land in dispate is claimed 
by the defendant as bis $ahan, A weti 
has recently been oonstraoted by him op- 
posite his hoase which the plaintiff seekd 
to have removed. Along with the removal 
of the well the plaintiff saes for the eject; 
ment of the defendant from the entire plot 
No. 170 khasra abadi. 

The Coart of first instanoe found againsl 
him. The lower Appellate Court held that 
part of the laud in dispute was ajppur!; 
tenant to the bouse of the defendaut, ih 
the sense that bis possession over it in cer- 
tain respects was necessary for the posses- 
sion and eojoyment of his house and that 
there were other portions too over which 
be had been in possession in different way^* 
It chose to demarcate the portion over 
which the defendant has been in possession^ 
regardless of the extent of No. 172 khasra 
abadi to which the claim was confined. 
On the findings arrived at by the Sab- 
ordinate Jadgo the delimitation excluded 
certain portions over which the defendant 
has some kind of possession. In fact the 
well in dispute may, in itself, fall oatsidb 
it, though both the parties admitted in 
the pleadings that it was within the limiw 
of plot No, 172 khasra abadi. The Commit* 
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sioner was nnable to define satisfaoforily 
the limits of plot No. 172 khasra abidi. 
The delimitation made by the learned 
Subordinate Jadge is purely arbitrary. It 
was enough for the purpose of this ease to 
determine whether the defendant had been 
ID possession of plot No. 172 khasra ahadi 
or not and whether the plaintiff was en« 
titled to the removal of tbs well which the 
defendant has oonstrnoted. .&s he has oon- 
strufited the well over the laud of whioh 
he has been in possession as an appurtenanoe 
to bis boQsei the plaintiff has no right to 
sue for its removal. The deoisions in 
Bh>gwan Das v. Muhavifftad Yahia 
(1) and Makabal Kurmi v. Sarju (2) 
reoognise the right of a ryot to oon* 
struot a well in a portion of bis bouse or 
on land in his possession as an appurten* 
anse to his house. The land lying opposite 
the house of the defendant has been in 
the possession of the defendant from long 
before, Any land whioh lies outside 
No. 172 khasra abadi is not now in question. 
The appeal is, therefore, allowed, the 
deoree of the lower Appellate Court set aside 
and that of the Court of first instanoe 
restored with ooets throughout. 

Appeal allowed, 

(1) 18 Ind, Cas. 928; 11 A. L. J. 30lj 35 A. 292. 

(2) 42 Ind. Caa. 61; 4 O. L. J. 454. 


CALCUTTA HIGH COUHT. 

Afpcal prom Original Decree No. 

OP 1918. 

Maroh 17,1919. 

Present : — Justioe Sir Ernest Fletoher, Kt., 

and Mr. Justioe Cuming. 

Srimaii BASINI DASI — Osjectrix — 

Appellant 

versus 

KRISHNA LAL CHATTER.IEB— 
Petitioner — Respondent. 

Prohalo procccdin-js—Will, of— Will mudc o>b 

deathbed in favour oj spiritual guidc~L-ndue injlueticc 
—Courtf duty of — Jivil Procedure Code (Act V of 
1908J, O. XU', r. 3 — framing of —Court, duty 
of Matters to be con:>idcrcd. 

Where it ia sought to jiropoun { tlio \ViIl of a 
deceased person made ono day boforo his death iu 
which the testator's spiritual gutdo is named as tUo 
unirenal iogatco, it is incumbout upou thu Court to 
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see that spiritual influence was not exercised impro* 
perly by terrifying the dj’-ing man or by holding out 
hopes of benefitting his soul. [p. 1C08, col. 2.] 

in proceedings upon an application for Probate of 
a Will, it appeared that the Will had 12 witnesses 
and that the testator did not sign bis own name, but 
his name was written by his uncle. When the first 
witness for the petitioner was giving evidence, he 
named five witnesses and proceeded to prove their 
signatures on the document. The trial Judge^ 
however, suggested that it was not necessary for him 
to prove more: - 

Held, that this was a defect in proceddre; the Will 
required to be carefully scrutinised and it. wa|i 
necessary to place before the Court all the available 
evidence so that the Judge could form a right 
conclusion having a free mind. [p. 1008, col. 2.] 

The sole guides to a Court in framing issues fot* 
trial in a case are not the pleadings of the parties: 
issues should be settled on the pleadings and afte; 
hearing the Pleaders, [p. 1008, col. 2.] 

Appeal against the deoree of the Oistrio^ 
Judge, Birbham, dated the 5th January 1918# 

FACTS appear from the judgment. 

Mr. Pugh (with him Baba Joytish Ohandra 
Sarkar), for the Appellant. — This appeal 
arises out of an application for Probate with 
a oopy of the Will annexed. The testator 
is purported to have made bis Will on the 
29th Deoember 19:2, He died on the 30ch 
December. The testator by his Will bequeath- 
ed some money to the respondent, who 
was bis guru. The widow was given Rs. 
under the Will. The testator had several 
mortgage bonds whioh were paid off by the 
widow. These re payments were attested 
by the furu. My contention is that the 
Will was procured by the guru. It is in 
evidoDoe that be was present about the 
place of death. The man kept quiet 
for 5 years and then applied for Probate. 
The reason of bis setting up the Will is to 
have a claim on the barred debts. My 
next point is that the lower Court should 
not Lave held that no further evidence 
was DeoeBsaiy. 1 submit he should have 
taken all the available evidence and pro- 
perly tried the suit on the issues framed. 
As a matter of law there is nothing to 
justify the grant of the Probate. 

Baba BanUini Chandra Jitt/reryes, for the 
Respondent. — The witneeaea w'ere all present. 
The Judge did not say that he would tako 
no further evidence. The eimple issue that 
the learned Judge had to decide was whe- 
ther the Will was forged or genuine. This hh 
ha.-; done. ' 

Mi. Vugh replied in brief. 
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JUDGMENT. 

FletOoEK, J. — This appeal ia preferred 
against tbe decision oE tbe learneJ District 
Judge of Birbhnm, dated the 5bh January 
1918, and it arises out of an application 
that was made by the respondent to tbe 
Court of tbe District Judge propounding a 
certain dooument which he alleged was 
the last Will of a deceased Hindu, named 
Ram Ranjan Cbowdhury. The Will is 
stated to "haar date the 29th Deaember 
1912 and tbe death of tbe testator took 
place on the 30th Deoember *912 The 
Will was nob propounded in the Oonrt of 
the District Judge until the llth July 
1917. The learned Judge, having heird 
such evidence as was offered before him, 
came to the oonolaeion that the Will was 
genuinet and, therefore, he granted Probate 
of it. Against that decision, this appeal 
has been preferred. 

The respondent to the appeal is not a 
relation of the dead man, R\a3 Ran.ian. 
Tbe relationship subsisting between them was 
purely one of a spiritual nature — the re- 
spondent being the spiritual guide of the 
deoeased. How and in what manner Ram 
Ranjan on the day before he died became 
anxious that his properties should pass 
to his spiritual guide is not altogether clear 
on the evidence. The story as shown is 
this: — that this Will, which was made, as 
I have said, on the 29th December 1912, 
that is, one day before the testator died, 
was made while the respondent was in 
the premises. It does not appear from the 
evidence where he was — whether in tbe 
room or in some other plaoe^and it is 
also not clear exactly where the deoeased 
man was — whether he was in the room 
or in tbe verandah. However, what hap- 
pened was this. The Will had l2 witnesses. 
The deceased Ram Ranjan, according to the 
evidence, did not sign his own name but 
his name was written by his uncle, one 
Nidhiram, What sort of uncle he was 
does not clearly appear. But the uofortunate 
part of the case is this. When the first 
witness behalf of the petitioner was 
giving hie evidence and named five witnesses 
and proceeded to prove their signatures 
appearing on the document, the learned 
Judge suggested, as his note in tbe record 
shows, that it was not necessary for him to 
prove more. That is a view that I cannot 
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agree with. This is a Will that reijuire^ 
a very careful scrutiny. It was a death- 
bed Will and made in the interest of^ a 
person who claimed to have spiritual in* 
Euenoa over the dying man. This is a case 
in which the. Court ought to be careful 
to see that that spiritual inflienos was not 
exercised improperly either by terrifyiag the 
dying man or by holding out hopes of 
benefitting his soul. The learned Jnlga 
ought not to have state! that it was mt 
necessary to give all the evidence, because 
it was a case in which it was necessary 
to place before the Court all the available 
evidence so that the learned Judge ooild 
form a right conclusion having a free 
mind. The procedure adopted by the learned 
Judge was also defective in another respect. 
The leirned Judge neglected the duty oast 
upon him by. the Code of Civil Procedure 
of properly framing the issues that arose 
between tbe parties; and so as far as I can 
see, the issues tried were purely with re- 
ference to the question whether the Will 
was or was not a forgery. Under the terms 
of the Civil Procedure Code in this country 
the issues are not solely settled on the 
pleadings. The Conrt has got to settle the 
issues on the pleadings and after bearing 
the Pleaders. It is obviously a case where, 
at any rale, some sort of enquiry ought 
to have been made as to how this spiritual 
adviser came to be named in the Will as 
the universal legatee sabjeot to a small 
amount in favour of the widow. I think 
the case ought to be re-heard by the learned 
District Judge of the Court of first instance 
after settling proper issues in tbe case so 
as to have a proper guide as to what the 
case is. The judgment of tbe Coart 
below ought to be set aside on the ground 
that there has been a mia-trial before 
the learned Judge, and tbe case must be 
sent back to tbe primary Conrt t? have 
a new trial on proper issues to be settled 
as indicated above. Costs will abide the 
result of tbe re-trial before the learned 
District Judge. We assess the bearing fee 
in this Court at three gold mohurt. 

Cdmino, J. — I agree. 

Cofd sent hack. 
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Abandonment o/ certain claims, effect of — 
Suit, whether entert:tinable in respect of abandoned 

claims. . 

If a plaiatiS U allowed to abandon a claim, the 

Goarb cannot, in allowing such abandonment, be 
said to be entertaining that claim. The effect of 
an application to amend a plaint by striking out 
certain claims is in substance as if the suit had 
never been commenced in respect of such claims. 
L B Moolchano V. Po Theix, 9 L. B. R. 275 


Abatement of suit -Order abating amt 
passed before expiry of six months -Applica- 
tion for setting aside order of abatement, 
maintainable— Limitation 534 

Acts— General- 

Act 1869 XIII. See Workman s Bkkacu c»k Con- 

tract Act. 

1860— XliV. See Penal Code. 

1861 - V. Sec Police Act. 

1865 — X See ScccKssioN Act. 

1869— IV. See Divorce Act. 
jg70— Vll. See Court Fees Act. 

1872—1. See Evidence Act. 

1872 — IX. See Co.stract Act. 

J 873 VIII. See Northern India Canai. and 

Drainage Ac r. 

1877 — 1. See Specific Ubliee Act. 

1878 — 1. See Opium Act. 

1878— XI. See Arm.s Alt. 

1881 V. See Prohace ani» Adui NiJiTUA i lo.s 

Aci-. 

1881 XXVI. See Neuouadlk Inmri 'IKNT^ .V» t. 

1882 — II. See 'i'KUvr.-? Act. 

1882— IV- See Transfer of Prohkkiv Aci. 

1882 XV. See Presidkm i Smadi. t 

CoirtsAci- 

1887— IX. See PKoviNciNr. C.'> 

C'.ii: Ri'J Ac 

IgQQ VIll. .S'V CUARDI \N.-i IN. I \S'A..Da Ac I'. 

jHflO— IX. Sec Kailwws Atr. 

Ig91_l, See Land A^o«:i.-inoN A 
J898 -V. Sec Criminal ProcEih'r:; C>y.<K. 
1899—11. SVe Stamp Aoi'. 

1907— 111. See Provincial lN< 0 L\-“t.NC-y \ci'- 

1908 — V. See Civil PRocKDctiE Code. 

190 S— IX. See Limitatio.n Avf. 

1908 — XVI. See Kkod^iravion An'. 

1909— 111. See I’iiksiukn. v roAN.s Insolvi-nci* 

Act. 

1910— II- See Paper Cuurencv .\cr. 

1913- -V'tl. See Comtanirh Ac t 


Acts— (LocaD-Beng^al. 


Act 1«76 — vr. See Chota Nagpur Encumbered 

Estate-* Act. 

1879 — IX. See Bengal Court of Wards Act. 

— )884 — III. See Bengal Municipal Act. 

1886— Vlir. See Bengal Tenancy Act. 

3908— VI. See Chota Nagpur Tenancy Act. 

Acts— (Local)— Bihar and Orissa. 

)913— II. See Orissa Tenancy Act. 

1914 — IV. See Bihar and Orissa Public 

Demands Recovery Act. 

1915— II. See Bihar andOrissa Excise Act. 

Acts— (Local)— Bombay. 

1862— V. See Bombay Bhaudari and Narvad4RI 

Act. 

1863 — VII See Bombay Summary Settlement 

Act. 

1880-1 See Bombay Khoti Skttle.’*ibnt Act. 

— 1881— V. See Bombay Watan Act. 

1901 lU- See Bombay District Municipalities 

Act. 

1918 II. See Bombay Bent (War Restric- 

tions) Act. 

Acts-( Local)— Burma. 

1889- III, See Burma Village Act. 

1917- V. See Burma Excise Act. 

Acts- (Local)— C. P. 


igCH_Xl. See C. P. Tenancy Act. 

Acts~(Local)-IVIadras. 

3 85,l_lV. See Madka.s District Municipai.jtiks 

A«-T 

190 >-l. S-e MambiR Compensation for 

Tenant-*’ Imfjiovements Act. 
Ilf iiiee Madras Land Knchoauhment 
A' r. 

l‘'L»S-l. Slv Madu.is Estates Land Alt. 

Acts -(Local)- Punjab. 

KHs 7 -XS'I. u'-vv Punjab Tunanct Act. 

Ih87 -XVJI. .nV,> Pu.vJAD i,.\ND Uevbnuic Act. 

^(/i, i 1 1. See Punjab .Mu.mcipal Act. 

1- S Punjab Pre-empi ion Act. 

Acts— (Local) U. P. 
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Regrulations. 

Rcgr. 1793 — Vlll. Bengal Rigttlation. 

- — 1801“!. See Bengal Regulation. 

1>^06 — XVII. See Hegulation. 

18!9— VIII. Sec Pdtni Regulation. 

Statutes. 

1915 — 5 6 Geo. V C. 61. Sec Government ok India 

Act. 

Administration suit— Suie by creditor to 

recover debt, nature of. 

A suit by a creditor to establish a single debt 
against, tho estate of a deceased person cannot bo 
treated as an administration suit. B Miekha 
Imamkha i’. Bhagirathai Mahadev Abhayankar, 21 
Bom. L R. 329; 43 B.412 |8 

Administrator de son tort, liability of, 

to account. 

An administrator dc non tort is not responsible as 
uii agent to render an account. Ho is only respon- 
Bible to refund monies which he has received on 
belialf of the estate. IVI Alla Piohai v. Pappathi. 
AM.MAL, 36 M. L. J. 184 748 

Ad mission by witness that previous statement is 

false— Court, duty of — Criminal trial— Prosecution, 

duty of — Accused refusing to explain evidence against 

him — Presumption — Abetment, what amounts to. 

Wlicrc in cro.ss-e.\amination a witness admits that 
a statement previously made by him relative to a 
certain fact is a false statement, he ought to be 
asked in re-e.\amination by the prosecution, or at any 
rate by the Court, why he made a statement which 
was false. The mere fact that the witness acknow. 
ledges the previous statement to be false is no 
justification for rejecting such previous statement, if 
(in other grounds the Court is able to reach the 
conclusion that that statement is in substance true. 

A person accused of a crime is under no obligation 
to olTcr any explanation of his conduct or of any 
eircumstauccs which direct suspicion towards him. 
lie may, if ho chooses, let the case against him rest 
entirely upon the prosecution evidence or he may 
111 u‘t the charge in any other way ho thinks fib. 
It is tlio duty of the prosecution to prove its case, 
but when such proof has been given and the time 
comes when tho prosecution evidence, whether 
direct or circumstantial, has to bo weighed, it is 
impossible for a t ourt to ignore the fact that it is 
un weakened or unrebutted by contrary evidence, 
which might have been produced if the facta 
alU‘ged were not true. Tho Court has nothing to 
do vvitli the reasons which lead an accused to meet 
tlie cuso against him with silence; he is at liberty 
to defend himself in any way he thinks proper, but 
th<‘ Court cannot ignore tho consideration that 
the jirosocution evidence has been loft unrebutted. 

VVliere two jiersons set out to accomplish a 
jiarlieular act and agree that,' if the noces.sity 
phoiild arise, they would resort to tho uso of 
lirearins, with which they provide themselves, 
and on tin* noceasity arising one of them indulge 
ill shont.iiig, tlie other must bo treated as liaving 
ubtUted the shooting, as this takes place in pursuance 
ot'ilio coinmon intention which inspired the two 
persons. o SusUIL CUANDRA V. EmpEROK, 6 O. L. 

2!0: 20 Cr. L. J. 465 449 


Adverse possession of joint ownor-^quet- 

tion of fact and law. 

The possession of one of several joint owners is 
in law the possession of all, unless it is proved that 
the joint owner in actual possession set up a hostile 
title and excluded tho other owners who were 
not in actual possession. 

The question whether there has been such 
adverse possession on the part of one joint owner 
as would extinguish the title of the other owners 
is a mixed question of fact and law. C Chintauani 
Pramanik v. Hridat Nath Kamila, 29 0. L J. 241 

123 

by joint tenant-^Ouster — Knowledge of other 

tenants, 

The possession of one joint tenant is the 
possession of all and there can be no dispossession 
by one joint tenant until there is an assertion of 
a hostile title by him to the knowledge of the 
other joint tenants sought to be excluded from the 
joint tenancy. Pa.t Lachmi Sahc v. Radha 
Krishna Sauu 77 

Use of vacant site as **convenient adjunct**, 

effect of. 

The uso of land in a village as a '‘convenient 
adjunct’' cannot be regarded as an indication of an 
assertion that the land so used is the property of 
the person using it. P Gular Devi v. Monji Ram, 
38 P. b. E- J«iy 575 

Agrra Tenancy Act (If of 1901), 

SS. 33, 34, applicability of — Tenant agreeing to 
pay rent at certain rate, position of. 

Section 34 of the Agra Tenancy Act applies only 
where a person is in possession as a tenant with* 
out the consent of tlie landlord. 

Where a tenant agrees to pay rent at a certain 
rate, he is not in possession of bis holding without 
the landlord’s consent, and section 34 of the Agra 
Tenancy Act has, therefore, no application to his 
case. He is liable to pay the rent agreed upon 
'by him under section 33 of the Act. A Hoti Lal 
t*. Chuttan Lal 15 

s. 167 — Landlord and tenant — Status 

of tenant declared Revenue Court— Civil suit for 
declaration that relation does not exist, main* 
tainability of — Jurisdiction of Civil and Reventfe 
Courts 

A person who has boon declared a tenant by the 
Revenue Court in a suit between the parties and 
tho nature of his t<'ti;iucy has also been detormioed, 
fiinnot subseiiuontly ask the Civil Court for a 
declaration that he is not ateinnt Section 167 of 
tho Agra leiianoy Act debars him from suing in 
the Civil Court A ^juohia Puri v. Brij Buueuan, 

1 U. P. L. R. (H. C.) 64; 17 A L. J. 922 1 43 

Amendment of plaint. See Civil Pbo- 

CRDURE Code, O. VI, B. 17. 

— Honest mistake of fact 757 

Appe 1 Olvll) against joint decree— Failure to 
join one > .spondent, effect of— Dismissal of appeal 

a'runU one respondent— Appeal, whether can pro- 
ceed. 

A joint decree having been passed in favour of 
certain plaintiffs for recovery of possession of certain 
property, the defendant preferred an appeal but 
id not take stops for the representation of one of 
ho plaiiitiffs-rospoudonts who was a minor aud the 
result was that the appeal as against the infant 
respondent was dismissed: 


Vbi. lii] 
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Held, that the appeal as against the other re- 
spondents could not proceed inasmuch as even if 
the appeal succeeded, the decree in favour of the 
infant must remain untouched, so that he would be 
in a position to execute the decree. C Seieam 
Ohandra Naik V. Uridot Natit Gupta, 29 0 . L. ^ 
461 409 

— ■ Appellate Court, duty of, to consider 
evidence— Pleadings— Court, whether can set up 

new case /50 

Appellate Court, duty of — Evidence, exclu~ 


sion of, from rnneideration, effect of — Procedure. 

The plaintiff sued for a declaration of her title to, 
and possession of, a mango garden. It appeared 
that the garden appertained originally to a taluk 
which was amicably partitioned into three shares: 
later on, one of these shares was partitioned and the 
garden fell to the share of one N. A. from whom ttie 
plaintiff purchased it. In order to prove her title 
to, and exclusive possession of, the garden the plaint- 
iff produced certain documents, but the Sub-Judge, 
on appeal, considered these documents only in con- 
nection with the question of partition, and excluded 
them from consideration on the question of posses- 
sion, holding that they were inadmissible in 
evidence: 

Held, that this was wrong; the documents were title- 
deeds and contained an assertion of title to, and 
possession of, the property in dispute on behalf of 
the predecessor-iu-title of the plaintiff, and were 
thus evidence in favour of the plaintiff and against 
the defendant, and should not have been excluded 
from consideration on the question of possession- 
C Nitya Kali Dutt v. Sabat Chasora Bose 866 
' Appellate Court, whether can allow with- 

diawal of suit 579 

dismissal of, for default— Ro-udmission — 

Sufficient cause— Boaa Jlde mistake of 

60/ 

*, dismissal of — Respondent, whether can be 


called upon to make up deficiency in lespe^ 
Court-feo payable in hiwer Court 756 

to nis Majesty in Council— Subject- 


matter of suit, value of, less than Us. lOpOlX) — 
Value, increase in, durimr pen<l«Micy of .* uit, 

of 

Issue decided iift< r — Findintj, 


can be expunyed on th<: (jronnd that it ;';t 2 s m-/ 
necessary for decision of suit. 

Where a Court is invited by the parlies to 
a particular issue in n ca.-o nn«l fu- h j>r. I •• 

evidence and a definite findii;;.,' i.. an iv>‘<l I'.i , it io 
not open to the parlv a<lvCi»oly ti . - y 

to ask in appeal that tbet :-»ung-‘l 

from the judgment Oii liio o" I tb.it > 
necessary for the ile< i«ion •>'. ■•i-f. 

Ratna Kot i’ Bjiakan* L-\avi 

Pleader uiihout i*nn,c' ->,. f' 

^ r> 

Respond ':. (. '•‘d" ' 1 ■ ‘ ! 

9Bl 


4 * 


I W 


a 1? i 




ground decid'*d 
pow3r of» to inotlil*/ - .j « 

" ■ ■■■ in su%t for 

•'V'/ ^ 


' I • 


/ , p- 


as against sc»c, ;• " . . 

appeal. 

A decree f'^i' *' u moBjx'j 


I ’« » / k'l ' •ii i»^ 

! ! lir ’ • • 't , 


Appeal (Civil) — concld. 

obtained against three persons B., A. and 8. S. 
died leaving as his representatives three infant 
sons In an appeal against the decree the Appellate 
Court decided in favour of the appellants. In 
second appeal all the appellants in the lower 
Appellate Court were made respondents but the 
second appeal against two of the minors was 
dismissed for want of piosecntion: 

Held, that the appeal should not fail in its entirety 
and that the whole claim for mesne profits should 
not bo dismissed and that it was still open to the 
decree-holder to obtain a decree, as against the 
judgment-debtors other than the two ^ minors 
against whom the appeal had been dismissed, in 
respect of what would be their share of the mosno 
profits. C Makund Singh v. Saraswati Bibi, 29 
C. L. J. 245 ^ ^.98 

Suit of small cause nature tried as ordinary 


suit— Decree, whether appealable 

Appeal (second) — Abandonment, tohether 

question of law, 

A finding on the question of abandonment is a 
finding of fact, and only matters of legal principles 
arising out of such finding can be taken up in second 
appeal. P Nand Singh v. Chhajjo, 41 P. 


- — . Appellate Court, order of, rejecting 

memorandum of appeal jor non-payment of deficit 
Court-fee^Court-fee, error in calculating amount 
of — i4ppeai, whether lies. 

An order made by an Appellate Court rejecting 
a memorandum of appeal for non-payment of 
deficit Court-fee is appealable to the Uigh I'ourt, 
whore such order proceeds upon an error in 
calculating the amount of the Court-fee payable. 
Pat MoH^MMAD Abdcl Karim V. Moiiameii Vl-suk 

1 14 

attestation of mortgage bond, whether objec- 
tion as to, can he taken in second appeal. 

The objection that a mortvage bond is not duly 
attested cannot be allowed to be taken for tho 
first time in the Appellate Court as it raises a question 
of ini.\od law and fact C Suichakan i’. Makhan 

I>AI. 

(Josts, question of — Decision of r/isc 

on l>Jtni>»l point— Expression of opinion ioi other 
points— Appeal, second whether oonjK’Icnt. 

A second appe:*! is competent on a question of costs, 
in ilociding uii apj>eal on a technical point tho 
Judge expressed o)»iiiions t)n varic.iis imiiifH 
ll.uthad arisen Imt ..n which the decision of tlm 
in no wuv d. pended Tlic dcfeiubiiits pre- 
feiVed a .second afipcal objecting to theso opinions; 

j/. bi, ibata sevond appesl was not ctHiipetent. 
L HsMA I'L Lt AH e. Ma.im' Kmw 622 

— j PI'ouimIs for- }']>eIliito ('oiiri 

oi. lining a}'i'i-:d wla-re non«‘ he, - Jnri.'idief ion 
_(P . - .)f law Mi'l fact, rli-' hiclit’ii b-'t woen 

760 

— I:.Bue i.oi fiaiii'd in triul C’ouiC i.r 

fi.-' \ np'-Mato (.’ourl , ^■,)!ct!.. r i.it l.o dcL-Klei] in 

appeal i77 

J'l IgiiiiMiL *1 d . ii’o in fi riD.vf- ..nj( 

Miel* can b'l aiiniit.twJ ww k vii.Uli- 'u.»l wv!detiro - 

652 
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Appeal (second) — concld. 

— New point, ivhefher can he raised, 

A new point may be raised for the first time in 
second appeal, provided it is purely a question of law 
arising on the findings of the Courts below and not 
affected by any facts outside those findings. L B 
Ma Lay v. Ton Shwe, lO 1-. B. R 10 586 

Question of fact and inference from 

iacts— Appeal, whether competent. 

Where the sole question in a case is one of fact 
and the inference to be drawn from facts, a second 
appeal is not competent. L Raj Mal-Bishambrar 
Nath r. Diwas Chami 620 

Question of knowledge oj contents of 

document, whether can be ruised. 

The question whether the attestation of a docu. 
inent implies assent to tho terms of the document 
is a question of fact and must be determined with 
reference to the circumstances of each case, and 
the High Court cannot entertain such a qnestiou in 
second appeal. O Duroa Prasad r, Debi Prasad 

621 

Question of law, whether can be 

raised. 

In second appeal the High Court cannot deal with 
a question of law tho determination of which is 
based upon a question of fact not raised in the 
Courts below. Pat Madan.moiian Panigkahv V. 
Bandu Bakik 


Arbitration — conoid. 


■ "■ Question necessifitiug remand, whe- 

ther can be raised for first time. 

A (lucstion wliich necessitates a remand and tho 
taking of evidence, if not raised in tho Courts below, 
cannot be raised for the first time in second appeal. 

\\ here, therefore, it was objected for tho first 
time in second appeal that, in order to give juris- 
diction to the Sub-Registrar in whose jurisdiction 
n certain u-ase-dted had been registered, a fictitious 
plot ot land had been entered in the lease, the High 
Court refused to entertain the objection. C Kalu 
V. Hami.iuhdi Howlai’ak 862 

“ ■■ ■ - ' Sale of la> d — Shaniilat, share of, 

teheiher pn-ises-^i^uestion of fact - Construction of 
documc'il. 

The question whether a pro rata share of the 
shamilat was intended to be conveyed to the vendees 
under a sale-deed which is silent on the subject is 
u question of fact, and no question of the con- 
Ktruction of the sale-deed arises in the case. P 
Muhammad Ali r. Amik Khan, HC P. K. 1919 380 


— of land — Sbumilat, share of, 

nhethvr pusses — t^ucstion of fact — Construction of 
docu menf. 

The question whether the parties to a salo-deed 
intended the sale to include a pro rntn share cf the 
shamilnf is one of fact and not of law, and where 
the (locunici t does not present any ditficulty, no 
question of the construction of the instrument 
arises in tho case. P Sultan Alio. A-Mir, 3.®> p 
R. 1919 370 

Appellate Court— J udgiiiont, contents of 
— Failure to weigh evidence — Procedure, error of 

Arbitration — Award dissolving marriage mid 
diiectiiig ])uym(»nt of money by one of the parties 
.-Application to file award to enforce pavmeut 


of money — Jurisdiction of Small Cause Court — 
'Subject-matter of award,’ meaning of — Irregular!* 
ties in procedure of arbitrators, waiver of, Iw 
parties 53 

' ■ Award not sigTied by one of several arbitrators, 

validity of — Decision in accordance with wishes of 
parties, whether award. 

The omission of one of several arbitrators to 
sign the award does not vitiate the award where 
the arbitration proceedings took place in the 
presence of all the arbitrators. 

Where a suit having been referred to arbitration, 
the arbitrators took down the depositions of the 
plaintiff and the defendant but finally approved an 
arrangement put forward by the plaintiff and agreed 
to by the defendant: 

Held, that, the decision of the arbitrators, though 
it was in accordance with the wishes of the parties 
was nothing but an award. C Sricharan v. Makhak 

Lal 378 

Reference to arhitratoi'S, including presiding 

Judge, legality of — Applicability of Sch. II— Award 
by majority — Decree following on award, whether 
binding, 

A reference of the subject-matter of a pending 
suit to arbitrators, one of whom is tho presiding 
Judge, is not governed by Schedule TI, Civil Procedure 
Code, and a decree following on an award passed by 
the majority is valid and binding on the parties. 

Per Seshogiri Aiyar, J. — It is undesirable that a 
Judge, before whom a case i-t pending, should aesooiate 
himself with other persons as arbitrators in the 
case. 

Where parties have chosen to entrust their case 
to a Judge and two others, they must be deemed to 
have agreed to accept tho decii-ion of that body as 
final and as not being open to the attacks to which 
otherwise a judgment ie liable. 

Per irdiiiV, C. J , — A reference of a pending suit to 
the presiding .lodge must bo held to bo altogether 
extra cursum curix and not the less so when two 
others are joined with him, and tho decree passed 
in accordance with their decision most bo regarded 
as a consent decree and as not subject to the 
provisions of the Second Schedule to tho Civil 
Procedure Code. lYI Chinna Venkatasami NaickeN 

V, Venkatasami Naicken, 36 M. L. J. ?9Ji (1919) M. 

W. N. 221; 2b M. L T. 397: 42 M. 626 827 

— , reference to, by Court of Words — Ap- 

jiroval of Court, whether must be in writing— 
Sanction of Court, whether necessary— Ratification, 
effect of — Award, part nerfurmance of, effect of 

999 

^ ► reference to — £!x parte defendant, whether 

‘party interested’ — Reference, application for, 
without exonerating ex parte defendant— Juris* 
diction of Court to refer— Award, validity of 

155 

Arms Act (XI of 1878), ss. 13, 14. 

I 1 l0» 19 — Servant of person exempted carrying 
and using master's gun — Offence. 
llip^ servant of a person exempted from the 
operations of the Arms Act commits no offence by 
carrying his master’s gun and shooting game with 
it with his master’s permission. A Malua t>. 
Lmpekor, 20 Cr. L. J. 432; 17 A. L. J. 758; 1 U. P. 1. 

H- in. c.} 61 
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Attach ingr creditor, whether representa- 
tive of decree-holder 375 

Attachment. See Exbcdtiok ok decbbi::. 

unlafc/ul — Attached properf i/, removal of — 
DamageSf ffuit for. 

Where an unauthorised attachment is made and 
the property attached is subsequently removed by 
a third party without the knowledge and against 
the will of the person who has made the attacli- 
meni. the person removing the property is neverthe- 
less liable in damages to the owner of the property, 
O Dolare V Emperor 191 

Attestation, effect of — T7i7ne<«s, whether axfeoted 

with knowledge of content<i of document. 

The attestation of a document does not invoWe 
the witness in any knowledge of the contents of the 
document, nor affect him with notice of its pro- 
visions. O Dcrua Prasad v. Dbbi Prasad 621 

Beneral Court of Wards Act (IX B. 
C. of 1879), SS. 39, 40 

reference to, by Court of Wards-^ Approval of Court, 
whether must be in writing — Sanction of Court, 
whether neceseary— Ratification, effect of — ^ttard, par 
perfot'mance of, effect of. 

To settle certain disputes arbitration was proposed 
on behalf of the Court of Wards in charge of the 
defendant’s estates and was accepted by the plaintiffs, 
No submission in writing was dniwn up, and the 
arbitrators gave an award which was carried out in 
part. In a suit for enfox'cement of the award so far 
as effect had not already been given to it: 

Held, I 1 that there was no statutory rule which 
required that the apprxxval of the Court of Wards 
should have been signified in writing; that, although 
no previous sanction liad been obtaiucil, if the sub- 
mission was a good one and the Court of Wards hud 
subsequently approved und ratified the action of tlie 
circle officers, it was bound by the result; 

(2f that the award having been cairie<l out in 
part, the plaintiffs were entitled lo the )n*rforioanee 
of the remainder. C I’wkkdie r. Jo(.:;:sn Ciiandka 

Roy 999 

Bensral municipal Act (III B. C. of 
1884), SS. 29, 85 (a) 9 j3 


Bengral municipal Act^concid. 

The only section of the Bengal Municipal Act 
which gives the Commissioners of a Municipality 
power to revise valuation and assessment is section 
108 of the Act, That section does not provide for 
enhancement of valuation and rating of any holding, 
except where it appears to have been insufficiently 
valued or mtod through mistake, oversight or fraud. 
The section provides for ro-valuatiou and re.as.sess- 
ment of any holding the value of which has been 
increased by additions or alterations to any building 
thereon, but not of an}' holding the value of wJiiclt 
has been increased by the addition of land. <J 
Tarapada Makumdar i'. Satish Chandra Saha, :iS C. 
W N. 611 993 

Bcngral Regrulation Vlll of 1793, s. 5 

— Bengal Regulation I of 18U>, ss 8, 14 — 
Declaration of independence of Taluk Balasuti 
Digar 1 48 

Bengral Regrulation I of 1801, ss. 8, 

14 — Bengal Regulation Vfll of 17H,3, n. 6 — De- 
claration oj independence of Taluk Balasuti Digar — 
“.Ic/uai predMCC.” xohnt »s. 

The estate of Balasuti Digar, within the zonin- 
dati known as Parganna Fukhuria in tho district 
of bfymensingh, was, on the appH<;ation of the 
talukdar, declared in 1805 to be an independent 
taluk within the nxeaning of Bengal Regulations 
VIII of 793 und I of 180 J , and that independence has 
not been lost by any laches of the talukdar in 
affirming his rights ^o obtain tlxe separation of 
his taluk or by any want of diligence on his part. 

The expression “the actual produce’’ in section 8 
of Bengal Regulation 1 of I?0I on which the 
assessment of the revenue of the aforesaid taluk 
was to be bused, means “ tho actual produce” at 
th? time when procoe<ling3 wore icjstituted for the 
separation ufthotaluA', as the Legislature could nut 
have intended to lay down an ambulatory stundaid 
which wouhl vary acc*<>rding to the period or time 
wlien sepuratton wa.s being carried into effect, 
P C IIkmanta Ku.>ujfi Dkiu r. Jauadinuha Nath 
Hov, 23 C. W N. 1 148 

Bengal Tenancy Act (VIII B. C. of 
1885). s. 12 “ i V r ma nent te n u rr — T/ o n sfer l> o 


ss. 97 (a), 102 , 108— 

of Hunicipal tax — Holding incit-usfd bg ad<lifton <>j 
land on account ■>/ ll'nin iiHtt limit' 

Additional assessment, legal ihj kJ, 

Where a pf)rtion of a holdiiej’. In-ire.- uirhin t!.i- 
limits of a M unicipality, was n’rli AliinicijKtl 

tax and afterwards tlnrioi;' IIk- enn oncy >•! {|t:it 
assessment the rest of th'- ii-'KIiii:- i • a'.- < iiH l't'l*-'! 
within the Manicipalii>‘ !.y r • ' in-- i f 

the Municipal limits, ii'-i-'-'i;- •;! M 

assessed that portion with : ddiii. i; M ■ i .-to-'' 
ifeM, that the uddit ional o'- 
tho Municipality had no . i ir.; * p -.u h ii. i > 

continue tho i.i'o i i ■ . . i • i- ;• ih 

quinquennial period whi-h • - I ; • !i' •; -i' 

until such time n.-> (}'•. i , * '-i- ' ’ 

under section U7 " > ci 1 1 ; • • ! ' M n i -i; ' . 

Act C TAK.\t»:' - ' MMot\ 

Saha, 23 C. W. N - i : 993 

S. 103 ■ 

Holding incri- ■ ■ i - ' ,7 / 

eetension tf yt'c i' ’’ ■ - .1 ' 

inent, t-'g-Tlit\ 


fn irate sttl'‘ — Tionstertir, liabiht ij vf, /or rent — lirnf, 

\vvt* llie [irovisioiiH of .section 12 iff tho 
'ronaiK'V Act aro coiiijiliod with, tho tiaiisfori^r <it* 
ji juTin iiioTit ttMMiro C0US08 to Ijo liahlr lor subso- 
i]Uonr riMO ?ohI any proporty >\'hioh ho has ima i 
us s-'cariiy tor the r('iM ceases to ho »<;hjeci 

oliarifo h•rsuo^l C Cuand MoMaiam 

lh\H .\ i'l'K r S \ u A r Cll \ N hU A, 2 U C- L. J. 47 t) 909 

SS. 49, tJS (2)—h‘jeclm-n( s-iil In 

• itut}*. iT.iv ll {/a - I^rrtnunt'nt .^.*i n 

i>». . O' < • ! a i \ a* % If ttf — 
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put an end to by a notice under section 49 of the 
Act and as the defendant had no subsisting tenancy, 
ho could not rely upon his previous possession; 

(2’ that the general rule ns regards the aitplication 
of the principle of estoppel being that that principle 
jannot be invoked to defeat the plain provisions of 
a Statute, and as the application of that principle 
would clearly defeat the object of section 82 (2) of 
the Bengal Tenancy Act, the principle could not be 
applied to the case. 

The fact that a lease contains a clause, inserted 
at the request of the lessee, that the interest of the 
lessor is that of a /-aiyai at fixed rates, cannot be 
availed of by tlie lessee to support a plea of estoppel. 

C Alimuddi Bfi'ariv Chintaharan Mukhopadhyay, 

23 C. W. N 437 403 

S. 50 — Evidence — Pre.sumpfion as io fi.vity 

of rent — Specific plot must 6c shoivn to be fixed rate 
—Burden of prooj. 

In order to enable a Court to come to the con- 
clusion that a tenant is a fixed-rate tenant it 
must be established that lie has hold at a rent or 
rate of rent which has not been changed from the 
time of the permanent settlement. 

The rule laid down in sub-section (11 of section 
50 of the Bengal Tenancy Act is a rule of law, 
wlieroas the rule laid down in sub-section ( 1) of the 
section is a rule of evidence which merely raises 
a pr-^sumptiou that the conditions laid down in 
suo-sectiou ( 1 ) have been satisfied. 

In a case where the evidence, if accepted, gives 
rise 10 a presumption under section 50 2) of the 
Beugal Tenancy Act that the entire area is a fixed- 
ratcliolding, but it is conceded that a portion of the 
holding ia not held at a fixed rate, the presumption 
arising under section 50 (2) ia affected and the 
holding cannot be held to bo a tixed-ratc holding. 
Pat I.AL Mohammad Khax v. Krishna Dayal Gir 

SS. 50, 105 — Presumption arising under 

s. 60 Kab'iliyat tuecafcci (j/tcr inception o) tenancy 
i-hoiviiig rent cnhanceahlc — Rent not enhanced in fact 
— i'rcsiimptiun, vhether rebutted. 

In a proceeding under section 105 of the Bengal 
Tenancy Act, the lamllord produced a kahutiyat 
executed by the tenant after the inception of the 
tenancy showing that the rent was Imb e to bo 
enhanced, but there was nothing to show that the 
rent had ever in fact been enhanced; 

Held that the mere fact that the rent was 
enl.unceablc was not sufficient to rebut the presump- 
lion arising under section 50, clause (2) of the 
Bengal Tenancy Act, tl.e question being whether the 
rent was in fact altered or not, and if it was not 
altered then the tenant was entitled to the full 
beneiu’of the presumption. C Dikbknoha Nath 
ilnnSK r PUKNA ChaNDUA DUTTA 

" SS* 50f I I 5— l^rcsumption under s. fO, 
whether a'l iscs after publication of 

^ , E69 

g, 52— cnhanrenicnt of— Increase of 

vent for additional area—Heasuremfnt, inaccuracy 
hi vroot of, ichelher necessary. 

A ’landlord may be entitled to additional rent 
•iiulcr section 52 of the Bengal Tenancy Act, oven 
though he is unable to establish that the previous 
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measorement was accurate and reliable, where it 
appears that the inaccuracy in the previous measure- 
ment was in favour of the landlord and the 
tenant is found to be in possession of more land than 

w as found in the previous measurement. C 

PoY c Lai. Bahadur, 2^ C. L 3. 263 34 

S, G5—Rent, suit for^ Landlord and tenant, 

relationship of, deiermuintion of— Decree, whether 
rent-decree. 

3 ho fact that at the time a suit for rent is brought, 
the defendants have ceased to bo' tenants of the 
plaintiff does not make the decree obtained in the 
suit any the less a decree for rent, although it can- 
not bo executed as a icnt-decrco. 

A person who has ceased to be the landlord at 
the time be sues for rent cannot enforce the decree 
obtained by him as a rent-decrec in accordance 
with the provisions of section 65 of the Bengal 
Tenancy Act; but his decree may be a decree for 
rent for other purposes. C Dwarkanatu Chakbavabti 

c. Atul Chandra Chakravarti, -29 0. L. J. 465 


^^. 69 , 70 -Notice to landlord, failure 

to give, effect of - Order by Collector directing deposit 
in treasury without direction for payment, xchether 

A failure to gite a landlord an opportunity of 
being hoard in a proceeding under section 70 of 
the Bengal Tenancy Act is an irregularity going to 
the root of jurisdiction and vitiates the whole 
proceeding. 

In Older to bring proceedings under sections o-^ 
and 70 of the Bengal Tenancy Act, it must bo shown 
that, as required by section 70 (5), the Collector has 
passed an order having complete finality and enfor- 
ciblc as a decree. An order directing the depofit 
of money in the treasury without any direction 
for payment of the amount to any one is notfuch 
an Older. 'Jhofaet that, generally, under the lata* 
system the division is half and half, is not enough 
to dispense with the necessity of a final order 
enforcible os a docreo. Hat Sukaj Prosad y. Kabu 
Singh, 4 V. L J. 3i5 7od 

S. 85 (2)— L'nder-raiynti lease for mote 

than nine years, uhethcr admissible in evidence-^ 
Tenancy, /.loof o/— Posse*’sto« and payment of rent. 
Although an uncler-raiynft lease for more than 
nine years cannot lo adduced in evidence, tie undw* 
raiijat can prove his loi.ancy aliunde, such os by 
possession ondpnyment of rent C Niharan ChanuRA 
NiRDHA r. Bam c’habax Mandol, 25^ C. L. J. 479 


- - s« 88 — Divif'ion of holding — Landlord, 
consent of, j rccJ of— Prcmniption — Jtoad-fcf.s return, 
uhether lent mil iieccij t i/rn«tc<l by patwaii, lalue 
of — Plaint filed ly j retious landloi d, statement in, 
t nliic oj. 

'J o enable a to'nant to succeed upon a plea that 
Micro has been u division of holdings and distribu- 
tion of rent thereof, he must establish that tho 
divi.sion was made either with the e.xpross consent 
in writing of (he laudlord, or with tho ojpress 
consent in wi iting^of his agent duly authorised in that 
behalf The consent of the landlord will bo jirosumcdu 
there is proved to have been made in the landlord s 
rent roll any entry showing that the lioKlings have 
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been divided or that the rent payable in respect 
thereof has been distributed. 

A Boad-cess return, which is not a rent roll ^rithiii 
the meaning of section bS of the Bengal J enancy 
Act, does not justify the conclusion that there has 
been such a division, especially where the road, 
cess return has been rejected by the Collector and 
has not in any way been acted upon. Nor is a rent 
receipt signed by the admissible as evidence 

of such division, inasmuch as giving consent on 
behalf of his master to a division of the holding is 
ontside the- scope of the autliority of a pativari, who is 
a mere rent collector. 

A plaint bled by a previous landlord for recov'ery 
of rent, as to which there may be a complete ex- 
planation, would also not justify’ such a conclusion. 
Pat JuTHAN Lal V Ram Dat Singh 996 

S. 97 -^Permission of District Judge, whe. 

Iher necessary for reference to arbitration by Court 
of Wards. 

Having regard to the provisions of section 97 of 
.the Bengal Tenancy Act, the permission of the 
-District Judge for a reference to arbitration bv the 
Court of Wards is not necessary. C TwttiDXE r, 
JooESH Chandba Roy 999 

Ch. X, Pai't fl ~ Landlord and tenant — 

Rent, suit for Tenant, whether tut n dispute amount 
oj rent settled by Revenue Officer. 

In a suit for recovery of arrears of rent it i.s not 
open to the tenant to <lispuro the amount of rent 
settled by the Revenue Officer utnl cntcrcil in the 
rent roll prepared under Part II of Chapter X of 
the Bengal Tenancy Act. C Sarheswau Naik r. 
Rajani Kanta 981 

S. 102 (b) 144 

(as amended by Act ill C. 

of 1898), s. I04G — Board of {ieveauef 

oft to alter record publifihed before Act III uf 
came into Jorce. 

It was not the intontion of the Lojiislatun? tu 
^pply section 10 (G of the reni^ul Icnaucy Act 
to records finally published before Act 111 of U9S 
B C. came into force. 'rherctVu*?* the Hoard of 
Kevenue has no authority iimlor st*cti‘>n lOlG of 
tho Hengal 'louancy Act to altce* :i linallc 

published on the (Ah of pril I C I* kh \ k\ I / \ t, 

i\ Narain Mi8ra, 21) O. L ./ ;.h7 

“ S» I 04H — ^ lJu iy?*t s'* — /Voi 

~T€5( lor determifiiu^j, ' < • 

or tennre^holder — r l • fr . 

Presumption as to c-jrfirtm - . . ' 

Durden of proof. 

In a suit for a clcchirati n. ih if 
raiyat;^*' and luit ’ tt iiiH** !• nit . 
ultimately depends or. , 
must look to tho utt**f* l.oii Of 

of the purpose v r 

If in the Itccor l iit. o < 

as ^‘teimredioldurs,” ti - 
the statiuory pros u no 
correct and if tho 
tho further prosuiui-' 

‘‘tenure-holdei s. ’ 

A person wh • i * 

O'der to make rn m o ' ! 

to caltiyatorSf wlj< » -u.d - >■ ».* 

^vocations el.sowii i- i n ^ .r ^ si 
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raiyaf' in tho sense in which that term is used in 
the Bengal Tenancy Act and a tenure derived 
from such a person is not a *'raiyafi tenure.” P C 
Rajani Kanta Giiose i. Secretary of State for 
India, 46 r. 9P; 2a C. W. N. 649 


; S. 10^ ti— Rent, enhancement oJ, on ground 

of rise in price rj crops — Suit for reWsi07i. of rent, 
maintainability of — Special condititme and incidents 
of tenancy — Rent, whether special incident. 

Section 104 H, clause (3), of the Bengal Tenancy 
Act does not contemplate a suit by a person who 
has been aggrieved by an enliancement of rent made 
on the ground that there has been a rise in the 
prices of staple food crops. 

Section i04 (Hj (3) c/)|of the Bengal Tenancy Act 
does not apply to the incidents of a tenancy 
generally but to the special conditions and incidents 
mentioned in section 102 t/ii of the Act. 

Rent is not a special incident of a tenancy but a 
general incident, because all lands held from a 
landlord are generally liable to pay rent. C Kali 
Prasonno t'. Secretary of State for India, 2 1 C W 
N. 3b3 14^* 


SO— Presumption arising under 
s 50— Kabuhyat executedafterinception of tenanev 
showing rent enhanceable - Rent not enhanced 
in fact — Presomption, whether rebutted 904 

ss. 105, I05A, I06,:i07, cf. 

(2), 50 (2) Record of Rights — Application under 
s. 105 for settlement of rent—Settlement Officer, 
whether can decide (lurstion of status of tenant and 

can make note correcting entry as regards status 

Scope and object of 105— ‘7s.v«c*” in s. J05.4 
meaning of. * 

On an application mode by a landlord under 
.section i(» 5 offlie Feiigul Tenancy Avt for settle. 
mi‘m of rent, the Assistant Settlement Officer 
<!ecid»*d the ejiiestion of status of the tenant and 
di>iiii>s«‘<l tlie jipplientien hy the following order: 
“I'cnt i.s hi hl to he at a fixed lump rental, and ns 
sill'll not.' shuiild he made in the Record of Higlifs 
ns niokta moknran in phiei* of tJie .stains of oci'Upuncy 

IfCOJih il for Iiiiu:*' 

Held, that although im formal issue was fruined 
:i.- I.. ill.' leiiaiit’s status, it u as obligatory upon the 

fl ‘Mlieer K. try anil deeide the ipie.stion of 

..'.till.. oi ill.' (.•ii.'iMt, as tho ipM'slioji 1 % as one of tho 
kii'd ' K-' I 111 el.'iu.se ,■ f of se«;tioii lOoA. 

•li..- in seelioii I(in A, Hengal 

r.-i.iiiu S .\< t. • annol iiieaTi ineiely an issiK' I'laini-d 
I i I .' i i '' I'.ioi.iing lo hiM-. 'f’lie ohjool of s.-oi j,„i 
I'l iiL'al 1 1 ' tin ti . ' \ A<"t, i.J to g'ivo (he 

.!< ti'inlaiit III pi .nM"‘<ling.-. in.I.-i section t).'> ihe 
It; l.i 'i’ raisi- ipi'-st ioiiM uhi<h shout . 1 |.i'..pi-ily form 
■ ‘.1- . -.l-iiiatfcr of piocc.-iliij.,';; inuti-i' M ctiiJii lOti 

llci-cfove, aithoiigh ill .m;cIi a • t h,. r.'UHnt doc.s 
Ji ai'l uiidi'i- .sec'.i’.'ii l(>ij lu h.ivi" ih-- c-.irv 

- •.«']. the i?:ct(!omc;.r (>rti<' ,• .vhou)^ 

« c. . • oi 1 he ciit I : o t.i« made in ijj., j; ... , ,j' 

O i ..t'.l'.. < 'Aj.Jifi -J 

■ 90;j 
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A landlord, who claims enhancement of rent on 
the ‘ground of rise in the average local price of 
staple food crops during the currency of the exist- 
ing rent, should have his case decided by the 
Settlement Officer in a proceeding under section 1(>6 
of the Bengal Tenancy Act and should not be 
driven to a separate suit. C SuKRAJ Roy r. Lal 
bAiiAUUR, 29 C. h .T. 253 —25 

s. I09A (3) 760 

S. I 15, 50 — Presumption undei s, 60, 

K-licthcrn) after publication oj Record of Rights. 
After the publication of a Record of Rights under 
Chapter X of the Bengal 'J’enancy Act in respect of 
a tenancy, the tenants are debarred by the provisions 
of section 115 of the Act from claiming the pre- 
sumption which is mentioned in section 50 of the 
same Act. C Murliduar r Radha ^foHAN S52 
— s. 153 — Rent suit of less than Rs. 100 in 

x-aliie Dt'Cusionon question of title — Appeal, whether 

lies^LaniUord and tenant - Rent realised by third 
person, effect of . 

Ill a suit for recovery of rent of a holding the 
value whereof was less than Rs 100, the defence 
was that the plaintiff was entitled ortly to a half 
share of the rent of the holding. The lower Appellate 
Court decreed the suit for rent of only half the 
holding. Plaintiff preferred a second appeal: 

Reid, that as there was a dispute as to the share 
of the plaintiff, there was a dispute as to the amount 
of rent annually payable by the defendant and that 
a decision having been given on that point, a second 
ajipeal wa.=; competent 

If one man realizes rent due to another, that fnct 
cannot constitute the former the landlord in place 
of the latter. C Basiiiram Nath v. Dina Nath 


g, I 55 ( I ) — Koticc to restore land to 

oriiiinal condition— Compensation, demand for, whe- 
ther r-ecessanj- Formal defect, whether vitiates 

notiCCe ft / 1 \ ^ av 

Wliere a notice unuor section 155 (I) of the 
Hon^nl Tenancy Act intimated to the tenants that 
the\^ ‘••hould, within one month from the date of 
service restore the land to its original condition 
and that if thev failed to do s« u suit would be 
brought against ‘them for ejectment and for recovery 

Held that the notice did not fulhl the require- 
■■iits of «ccthm Ifo 1 1 , as there was no claim for 
compensation either in addition or a^ an alternative 
to a demand on the tenants to remedy the misuse or 

'^Tnotice docs not become insufficient because it 
is open to criticism on a meticulous examination of 
.«ome of the phrases employed C Maharaj BaiiaiiOR 
SiKUH r. Makiian Chanpua Ghosh, ^9 C. L. J. ^0 


Tue 


101 Sa/e of portion of non^trauAferahle 

occupnnry holding, whether incumbrance— Exchange, 

whether ^.nle . 

The sale of a portion of a non-ti ansferable rccu- 

panev holding ia H<’t an incumbrance within the 

inuanin« of section of the Bengal Tenancy Act. 

KrTpa SiNPUU Mukmkr-if.s; •»’. Screndba N^th 

Banebjkh, 30 C. I-. J- 4 
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Berar Municipal Law, 1886, ss. 79i 

1 I S' -Bye-law depriving public of right, legality of 

— Approval by Local Qovernment, whether confers 

validity. 

Section IKi (1) (j) of the Berar Municipal Law 
empowers a committee to make rules for certain pur- 
poses and generally for carrying out the purposes of 
tho Municipal Law, but it does not, even by impliba- 
tion, authorise a Committee to make a bye-law de- 
priving the public of a right long enjoyed by it. 

The Camp Municipal Committee of Amraoti 
made a bye-law under section 79 read with section 
116 il) tj) and (2) of the Berar Municipal Law 
prohibiting, within the limits of that Committee, a 
particular class of traffic on certain speoiffed roads, 
the effect of the bye law being to deprive the 
public of a right, in respect of the prohibited traffic, 
which it had long enjoyed: 

Held, that the bye-law was illegal and ultra vires, 
and a conviction for a breach of ita terms could not 
be maintained. 

The mere fact of the Local Government having 
signiffed its approval to a bye-law would not render 
the bye-law valid, in the absence of clear and unmis- 
takable language in the Act empowering a Committee 
to make such a bye-law. N Mahammad Saiwab r. 
Secretary, Camp Municipality, Amraoti, 20 
J. 4*13; 15 N. L. R. 105 341 

Bihar and Orissa Sxcise Act (II of 

l9l5),SSi47, 55 — Report under s. 417 (h ) — 

Cognizatice of offences under s. 47 (a) or «. 66, 

legality of — Removal of liquor~^Presumpiwnv/nd«r 

s. 48, %ohether permissible. 

In the report of an Excise Sub-Inspector pro- 
secution was asked for only under section 47 (h) 
of the Bihar and Oriesa Excise Act, but the 
accused was in addition tried for and convicted of 
offences under sections 47 ‘a) and 66 of the 


Act: 

Held, that such a proceeding was not illej^l, 
especially as the report disclosed facts constituting 
offences under the other sections. 

Section 48 of the Bihar and Orissa Excise Act 
does not apply to a case of removal of liquor, and 
it is, therefore, illegal to make use of the presump' 
tion created by that section in the trial of au 
offence under section 47 (h) of the Act. Pat 
Singh i» Emperor, vO Cr. L. J. 4«>7 
Bihar and Orls.:.a Puh'lc Demands 
Recovery Act (IV of 1 9 1 4 )— Certificate 
officer, whether Court — Order directing 
tion, legality of i 

Bombay Bhagrdarl and Narvadarl 
Act (V of 1862), S. 3-8ale of different 

j»ortio7j8 of recognised sub-division of bhag ^ 
different oivners in favour of single vendee, validity 


Tho defendant purchased from tho plaintiff 
certain hhagdari lands, and at tho same time pur- 
chased certain other such Imds from another 
person. The whole of tho lands so purchased 
comprised a recognised sub-division of a bhag. The 
])lnintiff brought a suit to recover the land she had 
.sohl, on the ground that tho sale was illegal and 
void as being of un unrecognised sub-division of a 


hhut;: 

Held, that the effect of tho two sales being to 
bring together various dismembered portions of a 
recognised snb-division of a bhag into the hands of 
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one owner, the transactions did not violate tho 
terms of section 3 of the Bhagdari Act and were not 
illegal or void. B Gclab Raiji v. Rai Tejbai, 21 
Bom. L. B. 707 947 

Bombay District Municipalities 
Act (III of 1901), s. 96 — Permisftion to 

build — Timedimit, potoer of Municipality to impose. 

Acoased obtained permission from the complainant 
Mnnioipalitj to re-build his house. The permission 
purported to be limited in effect to six months. The 
aoonsed was found building his house three years 
' after the date of the permission; 

Heldf that there being no proof that the work was 
not begun within six months from the date of the 
permission, the accused was not guilty of any offence. 

Per Heaton, J , — A Municipality has power to say 
that a work to which it gives permission under 
section (6 of the Bombay District Municipalities 
Act shall be begun within a certain time, but it is 
doubtful whether it has power to say that a work 
must be finished within a given time. 

Per Bayward, J — A time-limit was not contemp- 
lated by the Legislature in enacting section 96 of the 
Bombay District Municipalities and, therefore, 

such a limit contained in a pernussion to build is 
ultra vires B Godiira Municipality r. Harilal 
LalJiOBHai, 21 Com. L. R. 2!5j 20 Cr. L. J. 4.3S 


Bombay Khoti Settlement Act (I 

of 1880), s. 20, scope of — Entry in Settlement 
register that interest of occupancy tenant is not trani- 
ferahle, whether conclusive, 

Tho rule of evidence laid <lo\vn in section 20 of 
the Khoti Settlement Act, that the entry in tlie 
Settlement regis'ior purporting to record the fact 
that the into.-est of any occjpancy tenant is not 
transferable shall bo conclusive t'videiice, cannot 
apply where according toa judgment inter parfr.-t tlie 
person relying on the section is not an (a-cupatic)’ 
tenant; for tho fact of the tenancy of the indfv.d'ctl is 
not conclusively settled by the entry. B < hinto 
Mahadbo Khandekak c. Madiiw Kamciiindka 
Patkar, 21 Bom. L. R- 3«1: 43 H 101 

Bombay Rent (War Restrictions) 
Act (II of 1918), s. 2 
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who is. 

A lessee of premisrs to iccovcr 

rent for the premise.'* fall.> within the term- "f fiio 
definition of “landlord” ins-'vthm 2 {. ofthe p.M.iluy 
Rent Act, 19 18 B M-kak.'! (JoK'tus .V 
Asian CoMMERci \r .Nss-.-imn ' t"*,,, i..:* -M 

R. 897 ^ 

Bombay Sum m<^ry t-.ct 

(Vll of 1863)-' '* /. / •• /' 

Summary tt!r 
payment of 'luxt r mt 
went, whether - • 

Ktruefjon of. 

The plaint iT 
certain land |* ' 
endowment [< 1 ' , 
title from a ; ' 

manager of f? ‘ ’ 
granted for i..>- 
Amod by 
JProvince Tc ! " ' 
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Summary Settleuicut, when 'bn annual quit rent was 
imposed and a sanad Avas issued to tho manager of 
the mosque which, after reciting tljo above fact, 
provided: “that the said land, sulijoct in addition to 
su/anii or other payments which may have been liithcrto 
levied to the payment to Government of an annual 
quit rent of Hs 7-8-0 only, shall be continued for 
ever by the British (Government as tho cndoAvment 
property of tho Junia .Masjid at Amod without 
increase of the said quit rent but on condition that 
the tnanagors thereof .shall continue to bo loyal 
and faithful s-ibjects of tho British Government ” 
Tho defendant pleaded that as tho laud had 
practically coascil to bo the endowment property of 
the mosque, it had bef'ome liable lf> full assessment 
to laud revemnv 'l lji' suit was ili.smisseil and tl»e 
plaintiir appealed to the lligb Courh 

tlcld, that the settlement in question was governed 
by tho Homb.iy Summary SottlenuMit A^'t, Vilof 
Itifit; that the tonus uf the .sound pointed to the 
conclusion that tlie land need not continue to bo 
the propejty tii ibo mo.sjjue to enable tl>c holder 
for the tini'^ bring tdnaiuing the benefit of tho 
exemption from us.-e.^stnent, Jiiid that the Govotnment 
did not got any right umler the sannd toloAy tho full 
assessmf'nt oven when tho properly eca.-^od to be the 
endowment T»ri>jierty otlierwise than by n lawful 
alienation B Sii \nk viii.al r. Skcrktary or Siate 

FOR Bo.m. L. K. (>‘'8 910 

Bombay Watan Act (V of ISS6), s. 2 

— I'ni.rh .M'lli-if, tenure in — ,)ivak badul i 7 rrtHt — 

Drnih i</' >. at .imiiir -DntKjhtcr, n hether entitled to 

share. 

A tli^piire whelner an bereditary otlice in tho 
Panch .Mahals was liold on service tenure was 
settled l<y Govornment. In announcing tlio 
settlement rlie (lovernmenf ailniilted that the 

grant hud nnule jivak bndnl, i. >■ , without 

the c"iidifioii i«f .'•a-iwice, and it wa.s found tliat 
tliis ;innoiinc» meiif was made bi'ftu‘elh<‘ e.'iten.sion 
to the I’aiK h Mahals of the Vatan Amenilment 
Act, V of I.S'-i; Oil (he death of lie* last mule 
liohh r hi.' 'i iiL'hter filed the present suit for 
;i derh.iiit i‘ 'll .-lu' was entitled lo u one. fourth 

£b;»i ■ . f li : fullier's properly. Her suit was 

th-creed. (^■^elM la nt s appi'aled ioiIm* High 

(’eurJ (-■ id'-ndiiti: iharthe property- in. suit was all 
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' )>! ' y in •suit ii-)( 

;il 'll** ( iu* WiUai) Art npf^Innl, :mhI 

I 'I'l iu( ifT’y ''Uic Iri'i n-lilU’ 
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Per C J, Pmtt and ^raung Kin, JJ —K 

Burmese ha-bun*l \Tho morficatfed the joiut property 
of njmaelf und his -rifo with her kaowledge and 
consent Hoes not act as 6enami'dnr for the wife, and 
a decree against him alone will not affect the wife’s 

interest in the property. 

Per Ormond, J. ■ per contra)— ^ Burmese husband 
mortgaginff the joint property of himself and his 
^fe IS a henanudar for the wife and a decree against 
him alune will bind the wife’s interest in the property. 
1- a Ma Nya^ 0. Texeira, 12 Bub. L. T. 3i; 10 L. 
B R. 36 ^ 5Q3 

- , tJUrtnese— Succmi'on— Skoice of xcidow 

and children from different marriages 

Whore a Burmese Buddhist marries two wives 
successively and dies leaving a widow, children by 
her and children by his earlier wife, the widow is 
entitloil to a one-fi.-r^h share of the deceased’s 
property, her children to one-oighth and the child. on 

of th former wife to five-eig^hs. LB Ma Lav t- 
Tun o I, B. H, m'j i.} l T 7i S33 

~~ ’ e of Adminis- 

tr-i/i.r. tov.-ii-.tc of f/-re'».W i hin-se, whether can be 

planted to te'd(,,r fur benefit f mj-jitei non 

IC r. upulied f.,r .eiter.> of Administration to the 
esfareot i / , a Clunoso Buddhist alleging that she 
was the deceased s wi. low and that A W was their 
ad.ptcdson a S oppi.sod the application on the 
^^ouml that she was the deceased's widow and not 
^ T. wh» was merely a concubine The District 
Ju. ge giMotcMl T s application leaving the question 
of the status ot fj 5 t . ho .1 cidod a regular suit. 
lib tip.H.aled to ilm hief Donrt, objectinc^ that A 
1 was nor. entuaul to i.-h-rit: T Y,n paternal uncle 

,/’;*/ ' ‘■‘‘j'-'<'tnd to A H ’s adoption: 

/ l-t, ilMt a iioog .M.inese BmMhists a person 
belonging to tl.o .am., clan as the deceased and 
wit. i I h.. -am., stiriirnno ,y be regarded as an 
agniuo ili.ii as .1 ir Ijelmiged to the same clan, 
uod I.Hfatiicr h.i I the snme surname as the deceased 

he t.-ll within tlieclanof agnates of the 
decease I; ' ha* so far us the (juostion of I.ettors of 
Adint. .Miration wa^ conce. ned. the objection to his 
ud -phoii nil )al I nor. pr.-vuil and that, in the ciroum. 

sfu-K-s K V wi<«n*ir| .d to L ‘tt w.* of .\d niuidtra*ion 

f »r rlic minor .1 \V' s use and benefit L ^ Gvan 

Siti . Kis I'wE. '0 L B it 2.i 1 Eiurt L. 1\ H . 603 
Sut-ien of orocf -Maheiow prosecution 

awnaoi’s /<>«•. Kuif for— Plaintiff, Outy of ' 

fji a <uit for da n.age.^ for mulici'ms pro^ccutioti 
the piaiuiiff in .st c.vll .-videnco to pr ive that he was 
iniioeeiit of the charge that had b-cn broc^dit 
reason. bly mil pribable cause. vierely to show 
that the criminal proceedings torininatod in his 
favo'.ir is not enough. 

Whore the cdtninal case is dismissed on a techni- 
cal BTomi'l. it is still more incumbent on the plaintiff 
to <*'tabli-h his innocence. P Pholo Kam v. Huksm 
Singh I* R n <i 2 ^9 

i;t ‘.It imro.'islered b'md— Do-dal of con- 


iMcrair n 

Bid na Zxc Act (V of 1917 ), s, 30 

(O) 6 hf'i./ 'f'jnor ^ U fifant 

A* * wr/- lor cw^totnerA^ w/utUer coin. 

'f/i W.s ' jJ n f'C 

A i» ?i ii9iii( l*>*c*per, wli i IjoUJs no license for the 
fiulu ol liquor Hud wU 0 | to oblige 9b cuEtomer^ p^oouree 


Burma Excise Act conoid. 


for him a bottle of beer from a liquor shop, cannot 
be convicted under section 0 6 of the Burma 

Excise Act of S'dling liquor without a license L B 
A a Kwat V. Empebob, 12 Bur. L. T. 64 ; .0 Or L .T. 

769 

Burma Vlllafire Act (III of 1889), s. 9 


C. P. Tenancy Act (XI of 1898), s. 41 

— Occupancy holding, sale of— Mortgage, simuU 
taneous, by vendee in fa- our of vendor for part of 
coni,ifteraf»on— ifofice to landlord in respect jJ mort- 
gaae, absence of, effect of— Landlord, remedy of — 
Vendee, position of —Lien, v:hefher exists Transfer 
of Property Act ‘IV of «*'2 , s ft-*', 4 .b . 

B,-an abso ute occupancy tenant, after giving 
the landlord the notice preset ibed by section 4l 
( 2 » of the 0. P. Tenancy ?.ot, sold on ' nd 
November lflO.3 his holding to A- and two others for 
Rs. 'tS' 0, out of which Rs. k i* were paid in cash and 
for the balance of Us the purchsisors executed 
the same day a mortgage deed without possession 
in favour . f the vendor with a condition of fore* 
closure in case the amount remained unpaid after 
three years. On the ' st July 1'17 B obtained 
po^^.se^8lon of the holding in execution of a final 
foreclosure decree obtained on the foot of the 
mortgage 'J'he landlor' s brought the present suit 
to eject him on the ground that the notice pre- 
scribed by section i2) ‘h P lenaucy Act, 
was not given before the mortgage was effected- 
For the defence it was pleaded, int r alia, that the 
sale arid inmTgage practically constituted one 
transaction, bO that no separate notice was necessary; 

Held, ill that the sale and the mortgage were 
soparutc transactions and that no notice having been 
given to the landlords in respect of ihe mortgage, 
the defendant was liable to be ejected 

(i> that the statutory charge, w'liich the defendant 
had under clause h) of sec ion •'•6 4 of the 

Transfer of Property Act, was exclud"d by the 
e.vpress mortgage which the defendant not only took 
but foreclosed 

13 that the landlords were not roslrioted by 
snotiou ti of the * . P Tenancy Act to n remedy 
of pre-emption only N Mulchaxd c. Bn u, o V. 

L K -09 721 

— ^ -s. 43(1). 

The t.'entral I’roviuces Tenancy Act does not in 
any way limit, or inierfere with, or reader inaiipli- 
cu'.le, the orJimiry rights and incidents att-chiiig 
to joint familv property, in canes wiioro a f iinily is 
giverned l»y th.* slitakshara Law, to raiyitti holdtmrs 
in those localities which are governed by the Act. 
Pat SUKORU Mali ti. Bkahuapuka Balbhaora 
Uauaprabiiu, 4 Pat. L J. 354 


Ceylon Insolvency Ordinance (VII 
r f 1853), ss. 124, 126 


Ch arOfP on immovenhtc property, lehether morf- 
ti"lie Sift f’Ji seru-ito^band, mninfnin bilitt/ oi 
Per J., — 'A'hoth'^r a spcuriry bond 

which amounts to a charge on immov«'nble pr perty 
is a mortgage* involving u transfer of iim-rest in the 
pr'‘|)iTty 

^ t r •''adfieivn Aiynr, /.-Fven whore there is no 
persiinul covenant to pay a document crvatinir a 
charge on speciEo immoveable propertyds a inorcgagc 
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and not a mere charge liable to be defeatpd by a 
subsequent mortga"o>cleed or salo-decd, though 
executed iu f .vour of a bona Jide transferee for 
consideration Mrithout notice 

Lisiinction between a charge and a mortgage 
pointed oat IVI Srinivasa Kaghava Iyrngar v. 
Kknga'-atha Iyengab, Zi M. L T. bt> M. b i 

6iH 963 

CtlGa'tiflg* — Deception, proof of, whether neces* 
sary ~ Propeily obtained for one purpose usen for 
another— Offence 173 

Chota Nagpur Encumbered Estates 

ACt (VI of 18/6)9 S. 8 Manage* suit 
against, whether lies — Alanager, potoerof, to criticise 
deOts decreel by competent Courts, 

A suit wiU not lie for a declaration against the 
maniger of an estate notitied under the Ohota 
Nagpur Encumbered Estates Act, if it is found, as 
a qur-stiou of law or fact, that his action was done 
in good faith under the provi>ion8 of section ^ « f 
the tot but if what he purports to have done was 
not really an act which ho was cotupetenc to «lo 
under section b, a suit will lie for a declaration that 
what he bad done was outside the scope of the Act 
altogether 

In dealing with an estate under section ^ of the 
Chota Nagpur Enoumbe<od Estates Act th manuuer 
must lake upaud scrutinize ail debes and dnully pass 
orders, even U(ion debts decreed by competent > otirts 
Hat Trakuk Pra'AD V iManagi£k, Uarabhim 
BpTATe, ^ JJiw Pat ; 4 P. L .i •>/ 63 

ta Nag’ijur Tenancy Act (VI of 
190d>, ss. 26, ^7 ■ Oi’CiiftiiHCij tenant con- 
tract its to enhancement cf rent, lulidity oj. 

The language of section J7 of the hoiu N’agi ur 
Tenancy Act is very peremptory mid leaves no 
scope whatever for any agreemotit between tlie par- 
ties. 

A kabuliyat executed by an occupancy toimnt to 
pay enhanced rent is illegal uad is not binding upi>n 
the tenant under section 7 ot tho li»»ta • agpur 
Tenancy Act. Pat .‘An L Ki.^il kk Cjau c miambhU 

Nath 27 

Civil Procedure Code (Act V of 

1908) Ociier disnhowinj objection to niri.'iltC’ 
tion, whether oi-en to revision — t'vi'ienre, e.Kinii 
tionol, in revision. 

Where an objection to the place of piling is 
investigated and a tonnal order is pus.-'t-il b\ the 
t ourt in respect tlui Oof, the lligij I'ourt h.ts 
jurisdiction to iiiCorf»:io vNith liioonl' r m jevi.-i-’ii. 

VVhen a Dourt of ncvjsioii !'>ijks iol * the evel<-ii(e, 
it does so with a vi'-w to d' 'ei u.jjio ^Ml• . !i' i- ilie 
subordiuato court has as-anul a ju. i.-oicM'-u ■•Inch 
it did not possess M bHX't/r .v'A .\.ni» Co v -■.voa.''; 


• — S« lO, .'Cepe of — ■■flu /■ d 

stanfiai/y iH i sac in t "•> o'- y 
8uit~^Heliejs rlai'iie !, t 'i/"-*'- «>/ 


I 


of the 1 ode of Civil » n).** (!uf * i.* 

every muttor in tii ju ■ > •( 

BubstatitiHlIy ill i f ‘ # 

Where, Iiuwl-sci, i . •!. , 

tho suits aro i ta » 

that tho relief cliii ne l iu tLj ai : 


l. . ipS i 


* • • 


identical with the relief cln’med in tho earlier suit 
would not Operate to enubiu the p.iriie.'^ to con ii ce 
the litigation. Kesho i rabad &i.ngh i-. Sku'a 

SaRA.s EaL, tip »> PaT i:K4; 4 P, E i 0..7 36 

S« I I Res jjdicata — Derive not base i on 
finding — Finding, whether res judicata 'btuully 
decided,' men ii-g of. 

Plaintiff sued dofen'lant for ejectment and 
arrears of rent Defendant pleuued tout he was a 
permanent tenant and could nut, ilnTemre, be 
ejected. J ho t.ourt found th<t the defendant was 
a tenant from year to year, but that a bgal nuticu 
to quit had not been served upon him it, ilu*ref«.re, 
decreed the cluim tor arreais of ivnt but di.-mis.'ed 
the claim for cjoCLnieiit &ubs<.q enily (bo pluintitf 
gave the defendant a notice to quit and sued to 
eject- him; 

Held, that although the issue as to the nature of 
tho defendant’s tenancy was tlirecily uiid sub- 
stantially ill issue in ilie previous suit, it euu d not 
be s-id to have been huully necidud lu liiat suit nd 
that, tlierefore, it was uot its juiii< ui<i 

lav Frott,J , — • he question, whether an issue was 
subsia tiully raised and decided in a suit is a 
matter of tuet to be decided upon tiie cirv iiuiscances 
of each particula ease. 

>• here a decree is not b sed upon a finding but 
is made iu spue of it, the biioii.g cannot ope. uto 
us ics ^udicutu 

Per iitafo/e, 7. — 'Iho legislature did not in end 
tho words “filially decided' in stciion ot the ivij 
1 roC'. dure ode lu aj>piy to a lindiug nut f.-huwed 
by u yihing peculiany approjiji.te to itself 

^v],<-ie a tuiUiog IS full Well by u r suit wliiih 
would equally follow f.oin soinut itig «?^^euI^,lily 
dillertiit, that timliiig ciiniiut be leguiiled as u iiual 
d ei.sioii it IS merely au exp.ussion ol opinion mid 
uotuing mo e 8 Dz-tUBiiAi . i.i.iiuiAi v D.iya 
Rama, gl Dom L it. o->. a u 6 ^ iUof 

■ S> I 1 — es judicata L'liuUoid and tenant 
— Rent suit- linte -y rent, ivneti-ei res jiidicalu. 

'i he general lulu ot luvv is that u uecisiou in a 
pievious Cut suit as to lliu uiiiuniit oi lent 
.jiiiiually payui'h* does not oj-eiatc us res ja>licaia 
mil suit loi ibe rent ot suO.'-oqueiit yea.s, Uitln-ugli 
it may give rise to a p.<-enc;ijiLK-n 1 L ..1 ino ie».t 
remains tlie same, 'lliio 1 mo ilocs mu, Jioumee, 
apply vv liere itie sii't is basvo on a couiiact 

ln-iv\een me parties ami the «iiies n n of li.-. i-nlo 

t.f uimer liie eonci. ci v.i>s a iu 1 .:.; no 

in tie' provioi-.' suit Hcit .iJii.y I'li.v.'.' j,» .Mam.i.u o . 
jlAll. \v.\H lo.N 06 

S. Ue.'i jinliv.ita /o-.caw.? Court, di,i- 

si'ju vl, wlteihei r« K jmiicu a in c ilsun. 

A uecreo in u jirevio.i* .-uit caiiii t ho p)ca<l,. J 
US rc-s juitic-ita in a suu-it-qu -iit ami, uule.-.i , .;.j 
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DistMCti:, ail ..bjivtion was taken for the first time 
unit the order was made wiLhoub jurisdiction. The 
Higrh C’onrt, vicMviu^r the objection as relating to 
the place of suing, overruled it on the ground that 
under section -J of the Civil Procedure Code such 
oh]ection could not be taken for the first in appeal: 

Held, that as the provisions of the Code under 
which tlic order of sale was made did not apply to 
tlie district in which some of the lands were situate 
am) as the ol>j.-ctiou was one going to the nullity 
ot the order on tlio ground of want of jurisdiction, 
It must, so tar us that portion of liie lands was 
conocriMHl, prevail, notwithstanding the piovisions 
ot section IT ot the Code, the word ‘Courts” in which 
section must be I'^d as meaning Courts to which 
the Code applK-.? PC SKlUCcnKULA r, Maiuraja 
or 'K^roRr, 17 A. L. J. G<)4; y? M. L. J. 11; Oyi9) M. 
XV. V oOJ; -0 .M. L. T. l'27i 21 Uom. L. PM; SO C. 
1-. J. 209; -jy C. W. N. 1033 1 85 

~ - SS. 20, 2 I —Place vj 6«;Hy~Jarisi?ictio/i. 

Ohjcctiou (o^Vrdcr disallou huj objection -- Contract 
made hi, broker in cont raveadon of authority— 
Ratijication by pnucipal—Sait ox bus, .-i of contract— 
r 01 u)n, 

Dofc-.Kliuits, wliO ^vere cu-i-yiuK »„ business at 
Dulh,, author, sort thou- luukor ,o soil oertuin goods 
Utu oor.u.u lu-.co, 'Jho hrokor agivod to sell the 
g o, is to tl.c plu.utilfs Ut Agra at u lower price. 
Il..a ,,greeu.oiu >v,,.s sub.so,,u,.,„ly ratiliod by the 
rteiondanls at Doll,,. I'laiutiirs b.-ought a suit 

ug,i,„.| the rtof.M.rtauts fur duiuuge.s for breach of 
the contract in ilic Agra Court: 

He/, i that 11 ... contract lu.vi,,- been made at 
Doll., the Agra Court had no jurisdiction toentertain 
.he suit M 1 MAKU.U-A ANUCO. f. /aoax ,\A rn UlIAOWAN 

Das.s, 17 A L. i U P L. K, tH. C ) i2U 331 

/I s I®®* 33~M<,rt.j,oje decree passed by 

our, ,n: ilon„l jun^dicCo,, over hypo, 

th'ca L.iccufiu,i, application for, ahefher can be 
prcscnfvd !o Court ha., ay jurisdiction nithout 
l>-<insf.>r oj .hrrcc (ram Court a hich passed it - 
I ransler for i-.rrrtitioii, uhen not competent. 

A .Mortgage dccre.. ua.s passml by tim Additional 
Munsil .s; Court oi linuevclly, which liad no juris- 
'licrioti i.vcr the hypotheca but aliicli was cstablislied 
only lo aid tl.c other Conns. An apidicatiun for 
e.veratioa n:,s made fo f he Koilp.tti .Mnnsir.s Court 
wl.n). l,i,<l jiiri-sdiction over tic hypotheca, but 
'vitluMir a tiMiisli r of the decrcif from the Additional 
'Vluri.<il .s e o.irc \vlij.‘|i had not ciuiscil looxist' 

ih/d, tliai (he Koilpafti .Munsifs Court had no 
,!nri.<fiictioii to execiiti* mail the decree wa.s (rans- 
.'••tr. d to it l.y the Couil wliieh h;.d passed it. 

No (laiisfer of :i decree should bo made for 
•N.ciitioi. so as to .‘vade the pro.isions of the 
.bin. iiatioi. Act or to validate an invalid application 
Wl Vknkatasaw.ui Maik r. Sivam' AUtpAj.r M L* 

^ I’.’Ui 42 M. 4*il I 02 

— — — SS. 47, 115, O. XXI, ri*. 69, 7 J, 

S4-Conir:ud Aec lIXof- ls7-.i), s. fi— E.xecution 
■d dccivfi— Sale — Hal, naiiue and elTecf of — 

!)c-ii(li ot l.iu'l.est l'iddi"r~Kovoi*:ition of bid 

r.oce.lmi-. ul'.>.-.iiiei,t— Dr.ler i\.r fresh anction- 
Dcrlanng n-xt lower l.i.ldcr as juircliascr, illegalitv 
of -Ke-sa!-. mih-rlor. on fault of payment of 
:m. bdu-ti,-.., wi-.,iig e.verci.'c of- Appeal, 
main t ui iia i alii \ ut — iicvi^iuii 80S 


s. 47 — Execution of decree — 8a le — Ohjeciitm 

alloued — Remedy of decree^holder — Separate suit, 
maintainabtlity of. 

Where an objection to a sale in execution of a 
decree ia allowed, the decree-holder, if aggrieved 
thereby, has his remedy by way of appeal and second 
appeal, and if he omits to appeal the order of the 
executing Court is final and binding upon the parties. 
Section -t? of the Civil I’roceduro Code forbids the 
institution of a regular suit to avoid the consequenoes 
of such an order. A Parbhu Datal v. Anandi Din, 
17 A. L .1 S'e2: 1 U. 1’. L. U. (H. 0 ) 19 184 

S» 60 — Attachment— House occupied by 

iiyricnlturist, nhether liable to be attached — Pvoiec- 
lion, e.ctent of. 

'J'iie protection from attachment afforded by 
section CO c of the Code of Civil Procedure to 
the house and other buildings occupied by an 
agriculturist is not confined to his actual dwelling- 
house, and would extend to any house occupied or 
used for agricultural purposes, such as for keeping 
‘bullocks, or storing grai 1 or for the residence of 
an agent to supervise the cultivation. 

The reqoireinetits of an aericuiluri<at under seot'on 
60 (c) of the Civil Procedure Code ought not to be 
judged with I'ofereace to the number of bullocks 
lie keeps, but with icfeience lo ihe possibility of 
his cuUivatiug the whole of the area be possesses. 
N Dhaiyai.al 1‘ Ballabhaoass, 15 X L R. 83 


S. 60- £ .I’ccafron of decree — Affrirulfurist, 

house Lelonyinff to, whether can be sold. 

Having regard to the provisions of section 60 of 
the Civil Procedure Code, the house of an agri- 
culturist, which is appurtenant to his agricultural 
luihling, is not liable to sale in execution of a decree 
obtained upon a mortgage of the house made by the 

agriculturist A Niauak Singh v. Sabit Kha.s 653 

S. 6C , pjoriiio, cl, f , — Execution of decree 

— Mahabrahroan, office of, whether can 6c sold. 

'J he ollicc of a Mababrabman ora Birtacharji is 
a right to perform personal service and, as such, is 
exempt from attachment and sale in execution of a 
decree under clause (f; of the proviso to section 60 
of the Civil Procedure Code. A Dorga Prasad v. 
Shamiuu', 17 A. L. J. 64?j 1 U P L. R. (B. C.) lOl 


S. 66 — Execution of decree - Sale - Agree- 

ment l-y purchaser to convey property purchased 
Suit to enforce agreement, maintainability of— 
Bonuini purchase, allegation of, in plaint, effect of. 
Section fifi, Civil Procedure Code, does not debar 
a }>erson from maintaining a suit for specific per- 
tormnnee of an agreemont by the auction-purchaser 
snbscijuent to the purchase to convey the property 
to him 'J he transaction ia not henami and the 
m“ro allegation in the plaint that it was a 
henami transaction does net bring it within the 
mischief of the section. IVI Amrutam Vexkatappa 
Vavilai.a Jaf.ayya, 9 L. W. 698; 26 M. I* T. 46,‘- 
(1919) M. w. 3r».5; H7 M. L. J. 98; 42 M. 615 f 1 | 
— s. 72- Execution of decree by Collector — 

( oUcctor, power., of —Collector, whether cun propose 
I' mporaiy alienation of land. 

1 lio jiosition of a Roveuue Utlicer executing the 
liecroo ot a Civil Court, by the attachment of land 
or by temporary alienation or otherwise, is that 
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of a ministerial officer of the Civil Court taking his 
orders •from such Court, and he has no power to 
order a temporary alienation of the land attached. 

Land belonging to a member of an agricultural 
tribe is liable after attachment to be dealt with 
under section 7 <i of the ( ivil Procedure C ule, the 
object of that section being to avoid the evils of 
a sale of agricultural land in execution wf decrees 
by providing an alternative process of a more 
equitable and lees h.rsh description. A Collector, 
therefore, has jurisdiction to make a proposal to 
effect a temporary alienation of the land of au 
agriculturist judgment-debtor attached in execution 
of a decree. P C P Salih Mohammad ^ 
Hkhar Singh, I P. B 191^ Rev. 399 

Sm 73— Mortgage— Sale oj mortgagors 

porperty in execution oj decree obtained by some 
other creditor— Rateable distributioa— Mortgagee, 

position oj. , . , 

A mortgagee of a judgment-debtor who has 
obtained no decree against the latter, and has not 
made any application under section 73 of the 
Civil Procedure Code, cannot claim the assets 
realised by the sale of the judgment- debtor’s pro- 
nerty in execution of a decree held by another 
creditor. LB Po So r Ba Zan, 12 Buk. L. T.^3 

-S. 73 (b), O. XXI, r. 66 ( 4 )— 

Execution of decree— Property subject to mort- 
gage, whether can be attached and sold--^^ 

cedure . , 

S. 86~Kuruudwad Jahageerdars, une- 


ther Ruling Chiefs — Suit ogninst Hnhn.j Chief — 
Consent of Qovernor-Oencral, whether necessary. 
Kurundwad Jahagecrdais uro Killing Chiefs and 
cannot be sued without the consent of the Governor- 
General B Krishvaji Ganks.i r. Skcrktahv of 
Statb fob I'lHA, Bom. L. R. 3/d 
S* 92, 9rope of 


Section 92 of the ( iril Prmoduro (.ode is not 
applicable to a case where the rcliel claimed is 
notone of the reliefs mentioned in the t^evtion. I- 
Afiman y. Hamid-vi) din Husain 

S. 92— Siti/ relating to puU>e -o'lee- 

iion— Court, whether car. ijra'.i r.lirf a-* mclu-lc-l 

in sanction. _ , , > i-. 

A suit brought under se. n..n Ui ih- < ivd ' 
cedure Code must be hniiled to matter^, .n.-hi'i.-.i .n 
the sanction and iti^ not ooinm-ieni. to tn-- i ...if <- 

enlarge tho scopf of the s-.it imi i-h-Je ■■il- • 

than those inelodod inf - t-.i'.- •! •h- 

L KlZAM-l'I-HAO M' 

s. S6-.i/o.vr' ■ •;;;•• 

tried as ' 

able. 

Where u s-o' ‘ ' 

instituted in :i u”- ' ' ‘ * ’’■ 
not invested w it' .'•i . 

and is dooide l 
of the tirst oii 
diction, th.' i 
nil appeal fr • 
cotnpoi 'III O 
KoY 
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A preliminary decree is final if no appeal is filed 
against it. 

In "a mo.tgage suit the parties agreed to a 
particular rate of interest, such rate being in excess 
of the rate given in the bond. The Court passed a 
preliminary decree embodying this rate of interest 
and no appeal was filed against the decree, but 
wh.on the mortgagee applied for a decree absolute, 
the mortgagor objected to the rate of interest as 
being in excess of the rate claimed in the plaint 
and questioned the jurisdiction of the Court in 
allowing such rate: 

Held, that the Court had jurisdiction to increase 
the rate of interest, that it was at liberty to make 
an order for the payment of interest at any rate 
that seemed suitable, and that as no appeal had 
been tiled against tho preliminary decree, tlio order 
fixing the rate of interest could not bo questioned 
in any subsequent proceeoing. P&'t Bbnudhar 
Panda V. Ka'ngoi Krishna Chandra Das, ^ ^ 

306 7 38 

S. 97 — Preliminary decree, when can be 

passsd — Specific performance, suit for— Decree, con- 
ditionol, whether preliminary. 

A decree in a suit for specific performance 
of a contract, though conditional in form, is not a 
preliminary decree A preliminary decree can only 
be di-awn up in those cases for ■which express pio- 
vision is made in tho Civil Procedure Code. C 
Mohbndra Chandha Ghosal i> Ham Uatan Ikwam 

442 

s. 99— Appolliiti. Court— Admission of 

uddiiiotml evidence vvidiout recording reasons— 
Irregulwriiv _ 

S* 9'9, O. XX, rr. I , 2, S^jndguient 


n ritten hy quo Judge }7roHounced by another^ validity 
of — IrTctjiilniifij — II airer. 

provisions <»f the law relating to the delivery 
of jndgm. nts liiive been framed f'.i' llie benefit of 
the parties litigant and their contravention is an 
jiregiilarity curable hy consent or waiv.T of pnrtics. 
A'it.-r t lie conclu.-^ion of t le- lienriiig in a ca.<ie the 
it'scrv'l lii.s jiidgnienf. Avliich he afterwards 
wtou- cut, .-igned, ilaled and j.)a<-od on the rccrit. 
Till' judgmci.' ^vas d. diver. (1 by another Judge, 
olio was leiiiporaiily in cliaig.-of ilie L < i;rt: 

//<•/./, licit attliouLfb th<* judcmt iil .s.> .leli\'ereil was 

.lal.d an.l signe.l in emit rii vent ion ot 

. ....rihr pl‘.vi^i..||s of llie (d\ il I’ro.eduro (’oil.', 
V-.,.* .Ill ii! oilaiily wliuf. was waive.l by tie- 
I 1.1 ..hjectioii at ibe lime of the 

.li‘i I \ f » I'** ^ . 

::i fiiJiiiv’*' vvMlf <*v'*'ry i*u!e of [•rocediiro 
p, I -.H / h r'f y t liA’ vhlnlif y of \v)m>1c 

I ' ,r p:, f ji. mT I vililaU'*! nlU^» 

... I **.1 iillp- :ikt 'I II.L*C*>Ui*l i.' 

p, , ' . i i ; u *11 • »r iJ^t r Im.*' •- * I'.i ' ' - fi iIh • *11 yra i n<l.> 

r,\ iMm ^ lii U. 

. ... j ,• i-. !‘ *. -Mil, u)i 1 rr»*vrul?j r* 

,i i. ’1 :i •. 'M I a \ rnU'ri 

ill . ’ , • I .s h' t a ^ I . / ail I 

I, I i* ’ I Irij •• 1 ^ aJiA'j iMTi/lii. 

, I ' M « • ' I . t H • 'll' M led t ‘ . 

;t ; \ . I* -» i * j . . ' , 1 »» I 'f » I I iia .. 

, if > i M . . I r • ! • • '/ i .. t Im L 

t » I » •') • • 1 t : t > ' l 0 I I * f I f 


*• ' • 


.S 1 ' 


■ • / 1 


1 . 1 


. f I • 



1022 INDIAN OASES, 

Civil Proczriure Code— 1903 contd. 


[1919 

Civil Procedure Code— J ^03- contd 


neccssarilj show that what has bicn rlone is a 
nullity the etfect tli-ponds up'-n the nature, scope 
and object of the jiariiciilar provision which has heea 
violated. C Fort Glosjer .Ute Manueacturing 

Co. V CHANDRA KUMAR l>As 1 . L. J 4o8 ^♦05 

S. 99, O. XXXIV, r. I - Liniitft*i >n 

Act IX of y h;, s acope oj ilortjiig-, suit 


on, nyai/ift sjim: of .vecpm/ heirs of inoitgngory 

inainlaiuabihty of —Non foxn'ier of pfirHeSf effect of. 

A mortgagee brought a suit to oolfrce his 
mortgage by sale of the mortgaged properties 
against some only of the heirs of the mortgagor. 
On objection being taken that the suit was bad for 
Bon )iu(idt-r of the otiier heirs, the mortgagee refused 
to join them ns the period of limitation as against 
them had e.\[>ir(>d: 

Held, that the effect of the non joinder of some 
of the h-*ir3 of the mortgagor was that the mortgagor 
lost his right to enforce the mortgage charge aga-nst 
that part oi the sccu'^ity which was represented by 
the shares of the excluded heirs, but that the mort- 
gigort was still entitled to enforce his cha go 
against the rest of the property and there was no 
bai to the Jurisdiction of the court to entertain the 
suit as framed 

Fer -Section 9^ of the Civil Procedure 

Code refers to inisj >indor of parties, but misj inder 
includes uon-joiiulnr 

'l lio teat both under Order XXXIV, rule 1, of iho 
Civil t’rooHduro Co<le and section nf the Liniitatioa 
Act is the same, v\z., was the suit properly eon- 
stiuued at the date of the plaint so as to enable the 
t ourt to adjudic ito us batwo-Mi the parties 
iinpleaitcdy B Saiidukalm v. 8ada»iiiv Sl’Pdb, 
Bom. L. K. d- 9 


— I — - Sb I 00— /Ippcaf, second — Issue not framed 

in trint Court O' jirst Appellate Court, ndicthor can be 

decided insecond oppeul 

A Court of .second appeal is within i-s rights, in 
cases " liero the appr )|iriato i.sauc has not b'*en 
ftamc-d hut in whicli there i.s sutUcient ovidenee on 
the record for deeikling that isMie, in raising and 
deciding such issue ii-^elf P Damc-a v A»ni»D 
Samad, I A. I. 1 7''0 I . N-. I, ll. j»7- .1 M L. •> 

M.W N. 05 l Bom K. 0 177 

' S» 100 fhivjol Tenancij Act (', 

of HH.5^, s '■'•.•1 ( :< — >i>pCiil, scond, gronnd.s for 
— Apiirllalr Court entertu'iiing iifpotl u'here nunc 
hes ■ Jurisdicltijn—iln.'stions of lair an. I foe/, dis- 
tjnr.tioii belirfcn 

The right, of appeal from the decision of a S|i.^cial 
Judge to ilio ll'gli ronrt given by suction 'i.V 

(•■I'of the Ben'/al roiiauey Act is limifcd, by the 

provisions of section on of the Civil I'rncudurt! 
to the grouinls specifc'd in that s(;ctioji, uotl rlie 
functions of the ll'gh ourt are completely cii cum. 
.scribjil by these provi.<i<ins, wliicli wore cnai tml ior 
tlie oxpi'oss purpose of securing some mea.suro of 
linaliry in cases where the balance of evidence, 
verbal and d icumon*-nry, arise.s fr.r decision. 

Whore, tlieref(»re. the red dispute between the 
parties cannot be brought within any of the grounds 
Btutod ill the section and ilic nj>pcllaiU's objemion lo 
the judgment is that the Ju<lgo has misweighed the 
evidence, the High ‘‘ourt is not competent to enter, 
tain tho appeuU if it does so, and interferes Avith 


the judgment appealed against, such interference is 
without jurisdicrion 

t^^.uestiona of law and fact are sometimes difficult 
to disentangle i he proper legal eflect of a proved 
fact is essentially a question of law, so also is the 
question of the a Imissib Hty of .evi ence and the 
question whether a- y evidence has been offered on 
one >»idfi or tlie 'iher but the question whether a 
paritcnlur fact ha< been proved, when evidence for 
an I against has been properly iidmitted, is necessarily 
a pure question of fact. P ^ Nafar . handra Pal v. 
Shi KUR MIEIKH, db 0 !>•{»; 2 C. V>. N. .45 9 ' w. 

5b2 7eo 

.. g, 107 (2) —Appellate Court, whether 
can allow withdrawal of suit 579 

S. I 09-/ 'roh'ite .and Administration Act 

{V of 8 ‘•ti — 0>der passed by High Court u/ow 

app-nl under s. — Appeal to Brit y Council, uheiher 
pc nnssible 

An order passed by the High Court upon an 
appeal nia''e to it lunl t s ’Ction SH of the Pro. 
bate arnl .Adinini.-.f;ration Act is linal an'l is not open 
to farther appeal to the Pi ivy « ouncil L B Po KiN 
V iMa Skin Tin, h b. B. it r2 Por b T. "7 3 56 
— S« I 10 — Appeal to His Majesty in Couwil 


— Suhject-m'itfcr of suit, vuhie of. less than Rs. i< ,0 '0 
~-~l’alue, inerctse in. duiitg pcidncy of suit, effect 
of. 

Tim valii® of tho subject m ittor of a suit was stated 
in the plaint to b-a s .5 » ftor d^oiiioa of thesuit 
and of an npp'iil by tlie fligli ' 'ourt, an application 
was made fir leave to app-ul to ilis ajesty in 
( ouncil. on the groniul lint at ile* date of the appli- 
cation tlie v.iliie of tho pr >p ‘rty had increased and 
was now close on • s , ' ‘ : 

II- 1 1 , that tho fact tha* the value of tho property 
hail increased since tho duci.i.m of the appeal would 
not b,* suiHcient to bring the ca.se wichin the pro- 
vision.^ of socion •> of the ( ■ivill’rocedure Code, 
which ro(|nirod that tho value of the snbjeut*matter 
of the suit in the ■ oiiit of first instance must be 
hs 'V or npward.s and the value of the subject- 
i»»aft'*r in dispute on appc.il to ►Hs Majesty in 
i ouncil must be the s line or upwards PA.t “AsU 
Moit*x L 1. t? Ham Moiia» > al, .w.y Pat 4 

S. I . 5 

•• — S« I 15 — Application tor entering sutisfaC" 
fion. uithira al .if — Uufi/ of Cutirf f'ermission, 
yi'tint of. tor u itti.i > a '• al R- rtsion t.y High Court. 
NVheii once a ourt is seizcu <if an appficMiiou to 
enter up satisfa'di'in of a ducroe, it is bound to 
man* an enquiry uint see wh ti.e* the necree has 
buoii satisfied and it will m.t, be justilied in allowing 
the applicaiina to be withdrawn. 

'I he pci-nii.ssinn to withdraw in such n case is a 
g:avc irrecnlarity uarrantiiig the interference of 
the llight'out't in revisi'ui 

Wlir-ro iiijnsfiue is do"e in the exercise of jurisdic- 
tion. the High ourt sh iild iuturfere. IVI St.MO 
Pathar V. Kknoasawmi hKDDiAR, 3-1 M. L. J. 2fi2 

41 I 

?S. 115, 149 — O^iUr re luiring plaintiff 

to pay nd litionul {Jourt-fpe lltn'intorty whether lics^ 
Reined y, Other^ open to plaintiff, effect of 
All Older under 5-eciioii »•! of the « ivil Procedure 
f^o.le ivqairing tho plaiiniff to pay additional Court- 
loo is not open to revision under seotiun iT5 of 


^ol. lil] 


General index. 
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the Code, inasmuch as there is another rAtnedy avail- 
able to the pi . mz , incase of >lisrnissal ins 
scit for non-piymont of the a-l>litiouil ourt-feo, he 
has a right of a poal. C Gobindu Das N.\th v 
Nitta Kali Ua.^^i 33 1 

^S. 115 —Revision — Ri^rht of fair trial, 

denied of — Irr ffulanty 133 

;»S. I 15 — Small ^ nuse Toii't cl^f iding 

({Uestion of title — Kovision - High Court, wherhep* 
can interfere 512 

S. I +4 Re<fitutiori ^ Affn^hi^ g creditor^ 

xohetke^* repre^^ient itire ot deci*e^*f»otd^r 
A and B obtauipd a joint deoi’ep aeain t certain 
persons in execution of \Thicb certain propertir»s <*f 
the judg'nenr cleb ojs wore put to sale A a plied 
to be i^ubstituce I in place of his co-il**cree- bolder* 
on the ground chat he had puidiased the latter's 
share in the d *cr»?o This appli^'aiion wa^ rejected 
by the expcutimr Court bat was allowed on appeal, 
In the meanwhile a ciNMlitor of H, who h^ld a decree* 
a*./aiiist him, attached an<l m hdrew /i’s s^hare of the 
sale-proceeds in exa*Miiii>n of liis ilo -ree Uiraihst 
B A then appli'ul foi- esriru inn <4* tiu* inoncv 
thu*- withdrawn by tin* armclni.j? or ‘dirca* * f Ji: 

chattiio at tacldnj; er**d itor not liu inj; becMi 
a party lo tlio d 4*ree oht 'in d by A and B or to 
the substitution proci-etlings and not boin^ a 
representative of // , tiui pnivisions of section 
of tho rivil I roeedurp ode were inaprdicahle to 
the case, and the apolicurion for resntniion must, 
therefore, fail C ati OiK Nath Uosk r. S‘K\t 
ChaaNdua, M*' 5 . j 3^5 

■ S* I \ Rt\sf if uh^on ^Anction^s^ile Du^rcc^ 

holder purrk't!<t>t* — 'fside ^ J fid'jtn\‘nt^dcbtot\ 

whether entitlf'd tf* rcs' 

^ here a d**<*r 0 (**liold u* lii nsclf piirchn^es Intul in 
executi on of his <lecive. h • m i t lose th * hurdit. of 
the purchase on rhe ivv«*r'-nl of ilu* <l**crep iiiidor 
which the s 1** took \)\ ti*e. An a'^siirn frooi siunj u 
decree-holder or a person >viili vviif):ii tin- land is 
settled by such dr'crec h iKLt purclmser is in no 
better position. 

A landlord in pxcctitio.i <4* a r-oit-flr'cree fiurchnHetl 
the doniiscd lainl ami settl ed ii wiili a iltird pi*r'^nn 
on tho rent doerm^ h« in ' vverse*! lie* t»*nrifit 
xnen'-dobtor claiiiu*d res'iMOnin niidru* s**rrrou I 
Ci'il 'd'oeedure (Null*, wit i uk. h nmKinir th'* 

poi>o I with whotii rh ! » t 1 ha I I* • tj 'C'Hi I hv i ho 
landlord dt*cr'*o-» oi ler u p i ry r » ih ’ \n’<h‘ liter 

• I el I r luiC r he nt | i ii: ni oif d !u * » -a m- «*u f* I d 

to re>tirutinn and u» o . n • \ i •** • d 

during which lie 1/ C • . m, 

althrju^h the p»‘r>< ut wiiu vlrni lU * 11*^0 r*t r*d 
by the land ord d*'4.ro»* h d- cr ha 1 m.t c n : m ‘ r. 
party, ns no ohjectinti im Me* ^rr an I * f u-m Jvr 
was taken at tlie pi^p -r tihn i i t .** » h» */r- lO nj -r 
instance Saookk -Mamm' i . i na; . 

U. L 4^Cy i 

■ S?. i J 1.5 <).• ; •• • vj ■••i.'- ! i • iC 


to pny 

lied — Kemu<I\’. <>• ’ 


• * *11 
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S. I 
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parties, v.}t<:iU r 
S ctiou 

condned to ili--- • . . • 

by tho Court 'r, c.ud^ h.«3 r.-- 
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mi^*takes of parties A Ham Chaxder Sarup v 
AIaZ'MR ilossM.N, U P L R H ' . 6^ 55 

O. ly r. S — Repreientative ifuit— Permission 

obtmn d in t-ial Court — Appeal — Perinission from 
Apfjeilafr t'uiirt, whether uercssary. 

Once the permission of tho Court i^ obtained to 
the bringing ot a suit in a representative capacity 
under Order I, rule 8 of the « .ivil Procedure ‘ ode 
there is no nooes.-*ity to get any furtf er permission 
in tho Court of Appeal P I am Djyal i> Muhammad 
Haju 8ha, ns P K. t) w 437 

“■ O. It, r*. 3— l/isj' tndcr of causes of action 
nnd parties ~ ilullitari'-usuess, rest of. 

The question of iniilrifariou'-ms-* can only bo 
decided or. au allega-iou made in the plaint- The 
real tesJ in cieiennining whether a suit is bad for 
mu tifuriousness nr not is to see whether there is 
a common question to bo tried betsveen the parties 
on the facts disclosed in the plaint. 

vv here a suit was brought for recovery of a sum 
of money on the basis of two rolkus with an 
allegation that ail the defendants svere benefited 
b\ the l'»an. ultlioiighone of the rokkus was executed 
by two and tho other by one only of the several 
defenda-CS: 

iie/-/, that the suit was'not bad for mnhifarious- 
nes^ Pat Iswak Das Marwabi i* Kauuuaand*n 
AIahton 609 

0« II, 3 ( I ) ‘ CaxKes of action, Joinder 

ot Di0erenl c<iu.'es of aefien nyainst same dejendunts 
wh-ther may be Joined rn one suit Cont/Ttution* 
fitiii fur 

Tm*re is nothing in law to prevent two causes 
of action agiiiust rhe same defenduuts being joined 
ill <»ne suit 

Tho superior landlord of the plaintiff and the 
defeinlants, wiio wore co slmrers in certain tenures 
broiiL-ht t'W) suits for rent ainl ribruiiied two 
d.^recs jointly against i)i.-in The decrees were 
execnte'i and ih<‘ lenii es were put up to ^.nIe. 
Then uf»oii fhe plaintiff p.id the emiro dec etal 
aa’ouiif. iihii sued the ili tciidunts for contidhutiou 
claim iig against each of them a sjiecific stun accord* 
ing liis sluii'i*: 

11:11, that, uhhongli the two <Jecrees were 
for two ddl.-n-nt snui,^ a. <1 t lie plait. fill' satisHod 
tie lit .'c|> .rafely on lut, iio .-i'-iit occasioes iho 
of action wltich wc-e ciilVertnf, could ho 
i‘ »". li ill oi- • lilt f..j- coni 1 il iitioii. C Hirk'i.ju 

JCl l'"lvK .'Ia‘ \ ' I'.Af.MA I OllMN 826 

O. V/, . 17 — A NiC.iJineiit of plaint 

' i I n I I • a . i .N I il 433 

- » I • I 7 "o n d III' Il t Ilf I'liiii't, w/icii 

iiih hi' id I • I ‘I (i.i.ii fi:;lh <•/ jt'iiiiilff. 

I 1 -i I ii.i niy . the ani' ieiiin i.t <.| a plaint oiiglit not 

i,U.,\\.'d v^leJl•liH■ npi licaiioii tor aniondinent 

• • a h' in g wmI fail h 

ap'.l ca: ;«m Ina.'* at a lale (,f I },o Mill inere- 

ai. ao V ii’iipe o ill.. , 1 1 .1 side m t 

'ui .1 i-P I:n il hiy i> n.- ai.o lai-iia^ „ 

.hc’C-nlv i-. an iii., lio 'an 

• '• " P '■ 1.(1, a ' I... , p. ,,|- 

I 1 '• »■': !■ i >■ .<> (■ f 

•' ' " ' ■ • 1 j.aia, .1 

e. •• j < I I , Id' il. r ■ i I 1 1 • ; ^ * I ' ■![ . \r \ 

AL. i ii;M o« c. !' ic 1 ; . A i. V i y j ^ j t <d. . I .\ in^ 
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O. VI, r. 17 — lloncst mistake of fact — 

of plaint, whether permissible. 

The plaintiff in a suit for pre-emption included 
In his plaint some land not actually sold but taken 
by the vendee in exchange for an equal area of the 
land sold. <>n finding his mistake ho applied to 
amend his plaint so as to include the actual lands 
sold: 

Held, that the plaintiff may well have been misled 
as to the identity of the lands which ho could 
claim and there was no sufficient reason why he 
should not bo allowed to correct his mistake. L 

Shankar Lal i* Arjmand Kdan 757 

O. V 1 1 , r . 6, scope of. 

Older VII, rule 6, of the < ivil Procedure Code 
applies to ca?c.s in which the suit as laid in the plaint 
is prima facie barred by limitation. L Khandu 

Lal i’. Fazal 956 

o. VII, r. 1 1 (c; ^Period nxed for patj^ 

nient of deficit Court^fee, czUnsion of^Court^ power 
of. 

Under Order VII, rule 11 (c), Civil Procedure 

Code, a Court has power to extend the period 
originally fixed bv it for the payment of dcticit 
Court-fees. Such' extension may^ be granted by the 
Court even more than once O Nasir Mand.vl r. 
SA'ri>H ClIAM)K\ CrllOSH 154 

O. IX, r.3 189 

- - Q, IX, r, 9 — Dismissal in default— Ap- 
plication to set aside, di.-nnissal of — Application to 
restore a pplioation, tohether lies. 

Whore an order is made under Order IX, rule 9, 
of the ‘‘ddc of ‘ ivil Procedure, and an application 
to .<<01 aside that orclor is also dismissed in default, 
u further application uiidoi* Order IX to set aside 
the dismissal of the fmst application will not lie. 
Pa.t Ramoulam Singh v. Shko Ueonabain Singh, 4 

P. L. J. I S2 

O. XIV, r. 3-/ S'-Hcs, /raminjo/— (7oK»t, 

duty of Hatters to be considered. 

The solo guiclesto a Court in framing issues for 
trial in :i case a ‘c not the jdea'lings of the parties: 
issues should bo settled on the pleadings and after 
hcarin'^ the Pleaders. C Basini Dasi r. Krishna 

Lai. " 1007 

O. XVII, rr. 2, 3, s. I 15,0. IX, 

r. 3- dismissed or decreed— Duty of Court to 

specify provision of law applicable — Dismissal for 
,le fault -.Appeal, second, uhether lies— Revision — 
.lurisdictioii, failure to cjvrcise, what amounts to. 

I laiiitiff obtained two adjournments for the 
put pose of amending his jilaiut. lie applied for a 
third adjournment but this was refused and the 
Couit passed the following order:— ' ‘.N’o steps taken. 
Suit dismissetl for default ” Tlie plaintiff then applied 
to have the suit restored, but the Court declined 
to do so. Tlio District .1 lulge tlcclined to interfere 
on the ground that no appeal lay to him. Against 
this order the plaintiff tiled a second appeal in the 
High Court, and also invoked the aid of tlmt Court 
on the revision side; 

Held, . 1 :i secmid appeal did not He; 

{.• that ur^the order dismissii g ilie suit did nut in. 
dicate whether <>r not the coi ditions necessary for the 
exercise .>r tin* (’onrt s powei-s under rule - of Order 
XVll of the t ivil I'locedure Code were presenr, the 
order was bud in law: 


(31 that upon the Court expressing its unwilling- 
ness to grant a further adjournment, it was open to 
the plaintiff to continue the suit upon the plaint 
without amendment and it was the duty of the 
Coa**t in that case to proceed at once to frame issues 
and to continue the trial. 

A Court which dismisses or decrees a suit under 
the provisions of Order IX or Order XVII of the 
Civil Procedure Code has a duty cast on it by the 
law to specify clearly under what provision of the 
law it has acted. Pftt Naubano Bau Sahu v, 
Bhakuori Mandar, 4 P. L. J. 277 189 

Oi XVll, r. 3 — Party unable to proceed 

with case ~ procedure — Court, duty of. 

V^ here a litigant finds that he is unable from 
any cause to proceed further with his case, it is the 
busiucss of the Court to dispose of the case upon 
the materials before it and not to dismiss it for 
default. A SuKHU Koebi v. Bam Lotan, 17 A. L. 
J. 849 850 

Oi XX, rr« 12, 18 — Partition suit— 

Preliminary decree omittiny directions for future 
mesne profits — Enquiry at time of passing final decree, 
whether permissible — *Further directions* in r. 18, 
7neaning of. 

In a partition suit directions for the ascertainment 
of and enquiry into mesne profits should be embodied 
in tlie preliminary decree V^ here the preliminary 
decree is silent as to them, such directions cannot be 
given in the final decree. 

Per Ayling, J . — The principle of Order XX, rule 
1 Civil Procedure Code, should be applied to pre- 
liminary and final decrees in partition suits under 
rule lb. 

'J ho final decree in a partition suit should be 
passed as in the cases specifically dealt with by 
rule ‘2 of Order XX of the Civil Procedure Code. 
The further directions in rule IH of the Code must 
be understood as relating to the further enquiry 
which is found necessary and the final decree 
contemplated, though not specifically referred to, 
in rule 18, should bo restricted in exactly the same 
way us the final decree referred to in rule 12. 

Per Krishnan, J . — TJio words ‘further directions’ 
in Order XX, ru^e 18, Civil Procedure Code, are 
wide enough to include a direction for enquiry 
into niesue profits, but under the rule the direction 
should be iti the preliminary decree It is not 
necessary to pray in aid rule >2, which does not 
properly apply, by its own force, to a partition 
suit- However, in making an enquiry into profits 
ordered under rule iB the provisions of rule 12 
(I I, clauses ■ 6 and c, and clause will be kept 
in view as guiding the Court in such an enquiry. 
IVl Gcldsam Bivi V Ahmad.sa Kowther, 42 M. 29rh 
9 L. W. 54 : 1 191»> M. W. N. vfe4 140 

O. XXI, rr* 2, 3 -Attachment hy 

decree-holder of decree held by Judgment-debtor 
— Satisfaction of decree attached, application for 
entering oj — Applicaiio7i opposed as collusive and 
fraudulent— Burde/i of proof — Application, trifk- 
drawal of — Duty of Court— Per/nission, grant of, for 
withdrawal — Rcvisio7i by High Court. 

Where a decree-holder attaches a decree held by 
his judgment-debtor and an application by the 
latter for entering up satisfaction of such decree 
is opposed by the attaching creditor on the ground 
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that it is collusive and frauduleur, the onus lies 
on him to prove the fraud and not ontheiudf^- 
ment-debtor to prove the hona fides of the certificate 
When once a Court is seized of an application to 
enter up satisfaction of a decree, it is bound to 
make an enquiry and see whether the decice has 
been satisfied and it will not be justified in allowing 
the application to be withdrawn. 

The permission to withdraw in suit a case is a 
grove irregularity warranting tho interference of 
the High Court in revision. 

Where injustice is done in the exercise of jurisdic- 
tion, the High Court should interfere. IVl Somu 
Fathar v. Bb>gasawmi Rkddiar, 35 W. L J. 252 

41 I 

O. XXI, r. 2 C3) —Adjustment of decree 

out of Coui't — Court, whether can rerognize adju.s*^. 
ment withox I certification. 

Under rule 2 (K) of Order XXI of the Civil Pro- 
oedure Code, a Court cannot recognize the payment 
and adjustment of a decree out of Court unless such 
payment is certified to ic, although the question of 
payment is a question which the Court executing 
the decree must, under section 47 of the Code, inquire 
into and decide S Allahrakhio Abdulla r. 

Ladkik Sacboo, 13 S L. K. 71 5S7 

— ; O. XXI, r. 57 — Attachment, detennina. 

tion of — Sapurddar, Liability of, extent of. 

A sapurddar of attached property has no warrant or 
justifioatiun in making over (he property to the judg- 
ment-debtor upon an attachment of the property 
coming to an end by virtue of Order XXI, rule 67, of 
the Civil Procedure Code. Inasmuch as the property 
is made over to his euro by tJie Court, lie is 
responsible to the Court for its production und if 
he is unable to produce it wlien called upon to do 
so, he is liable to pay its value. P Dahh.aki Mal 
V. Kaxshi, eo P. H. J9;{) 653 

O.XXi.r. 62- Attachment suhjt'Ct to 

mortgage, effect of. 

The effect of an order under Order XXI, rule 6?, 
of the Civil Proetdure ('otic, directing the con- 
tiouance of an attachment .subject to a mortgage 
is that, the purchaser at the aiudioii-.'^atu <aily l^iiys 
the judgment-debtor’s right of ledcinption. L B 
Po So f, Ba Zan, 12 Blk. L. T. 580 

Oa.XXl, !*■ 63 — .\iiiiclL!uy crcilitur, titit 

by, form of. 

There are no restrictions us to the nature of tho 
suit to be brought hy the aitachini.' creditor under 
Order XXI, rule f3, Civil Proe. di.ie Co Jo. 'lhat 
the plaint only asks in t- i ni. r .r .h elai ation t liat 
the property is liable t'> sah- h- . -euiiofi «.f liio 
decree is immaterial rvr U-uTMUM-.IlL i-lMOV- 
PURAYIL POKKER I'. I'.VLAnilL Wl C ll A .M • U \ N- 

KANDl, 25 M.L. T .N. <•', i- 1 . 'V. 

13P; 42 M. 143: 31’. M. li J -.'M 1 14 

O, XXI, r. 66. 1 . ET, Form 

' — Execxitiun •>! ••• . / ' i. - , • — 
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Omission to .itafe 
Irregularitij — .S//-', 

Order XX I, rule d \ r •: i 
E of the ■ ivil Pro e b, ' 
of the commcuciMuoni . J . 
specified 

The omissiou to sf.-. 
proclamation for salu of . 
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material irregularity which entitles the judgment- 
debtor to have the sale set aside, provided he proves 
that loss has been caused to him by the irregularity. 

Proof of such loss may consist either of direct 
evidence m the narrow sense or of evidence of facts 
which warrant an inference that the irregularity 
wa;- the cause of inadequate price. 

Even if no objection is specifically raised in this 
connection in the lower Courts, the irregularity is 
one which would vitiate the sale and would be set 
•side in second appeal N Naruak v. Buti, 16 N. 
L. R. 125 

- O. XXI, r.66 (4), s. 73 (b)- 

fi..rec«tion of (iec?*ec — Property subject to mortgage, 
uhi lher can be attached and sold—Procedure. 
Property subject to a usufructuary mortgage is 
liable to be attached in execution of a decree against 
the mortgagor and the decree-holder has a right 
to bring to rale his judgment-debtor’s right or 
equity of redemption; but unless the mortgagee 
consents, tho decree-holder has no right to bring 
the property itself to sale, all he can sell is the 
residual righD of tho mortgagor, that is, the right 
to recover the property on payment of the mortgage- 
money. 

Procedure for execution against property under 
mortgage explained. U B Ovaanna Ferumal v, 
Mau.ng Myin, 3 U. B. R. (1919) 139 750 

— — O.XXI. rr. 69, 71, 84, SS. 47, 

llS—CotitractAct {IX o( 1872^, », ti — Execution 
of decree — Sale — Bid, nature and effect oJ~~Deatk 
vf hiyhc&t bidder — RecoenUon <f bid— Procedure, 
.^ubse>iuent — Order for Jresh auction — Declaring next 
lower bidder as purcha.<er, illegality of — Re-sale, 
order for, on default of payment of deposit — Jumdte- 
tion, wrong e.ccrcise of— Appeal, mnintainabiliiy of 
—Revision. 

A bid at u sale in a Court-auction is merely an 
offer or, »n the language of section 6 of tho Contract 
Act, a proposal. It is the highest bidder that is 
regarded as having made the final proposal w’liich 
may or may not be accejiteil by the auctioneer. 
Every bid il.ai is made does imt remain in abeyance 
pending accej.tanco bv the uuctioueer. Where a 
higher bid i.s made, all preceding lowoi- bids are 
impliedly refused. 

S' here the highest bidder dies, the ])ro]>er course 
for ilie Court is to direct u fresh auction, und uot 
to treat the next higliest biilder us tlie auction- 
jiurcliasi'r. 

Snell an order i-A illegal and amounts to a wrong 
exeicisf; t>f jurisdicli<)n by the Court und is, therefore, 
open to iiiierloreiice by the 11 igh Court lii rcvi.siou 
.iii.h’r scM-ti<m 1 le, Civil rrocoduie Code. 

i |j.- Iihlder who is affocteii by the illegal order is 
n-.t 'a )>uify’ t.i tho suit within the moaning of 
17, Civil Procedure C"d.?, uud cannot ajiponl 
rhe onler. 

.Vt an auction-sale, wliieli n :i.s l.eM for Koveral 
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Civil Procedure Code— 1908 — contd. 

Against this order t!io petitioner filed a revision peti- 
tion in the High Court, andalso presented an appeal: 

Held, (i) that the order for re-sale was illegal 
and ultra t'ircs and consequently void; 

(2) that the petitioner was npt a representative 
of either the judgment debtor or the auction- 
purchaser within the meaning of section 47, Civil 
Procedure Code, and, therefore, no appeal lay 
at his instance against the order; 

(3) that, as the order was one passed without 
jurisdiction, the High Court could interfere under 
section 1 If*, Civil Procedure Code. 

Per Oldfield, J. — Order XX I, rule 7% Civil Procedure 
Code, has reference to the defaulting purchaser, and 
is concerned only with the legal relation created 
by a purchase assumed to be regularly made, 
not with the consequence of its repudiation by the 
bidder- 

Per Seahagiri Aiyar, J — Kvery bid at an auction is 
not a contract or a subsisting offer which can be 
converted into a contract at the option of the pur- 
chaser at any moment of time- When aCourtadjourns 
a sale fixed for a certain day to another date, with a 
view to get a higher offer for the property, it must 
be regarded not to have intended to accept the pre- 
vious offer. This result would follow oven if there 
are no higher offers IVI Rajah of Bobbili u. Akkella 
SVKYANARAYANA RAO GARU, 37 M. L. J. 274 £05 

O, XXI, rr. 85, 86 — Execution of 

decree— Sale— Decree-holder auction-purchaser, duty 
of — Failure to pny bala7iC€ of purchase-money into 
Court, effect of. 

The provisions of rules 86 and 86 of Order XXI 
of the Civil Procedure Code are mandatory. These 
rules impose an obligation upon a decree-holder 
purchaser to bring into (. ourt wliatever balance may 
be due on foot of the purchase-money, after 
deducting the amount of the decree. If the decree- 
liolder fails to coni]»Iy with the rules, the proj)erty 
is liable tf> bo rc-pold. Pat Ramekdra Nath v. 
lIiKAiT Kuek 316 

O.XXI, r. 89, s. 115 — Execution of 

decree — Sale — Judgjnent-dcbtor uho has parted w}th 
property to stranger, whether cn« apply to set aside 
sale — Jurisdiction — —Uig'i C'ourf, interfer- 
cnev by, 

A judgment-debtor who has, subsequent to the 
sale of bis property in execution of a decree, part- 
ed with the property to a third person, can, neverthe- 
less, apply under rule 89 of Order XXI of the Civil 
Procedure Code to set aside the sale. 

The question whether a judgment-debtor is 
entitled to make an application under Order XXI, 
rule 89, of the Civil Procedure Code is one of juris- 
diction, and a decision of the Court below upon the 
question is subject to the revisional jurisdiction- of 
the High Court under section 1J6 of the Code. Pat 
Duanwanti Kuer V. Sdeo Shankar L-ll, 4 P. b J. 
340 873 

— 0« XXI, I*!*, 90, 92 — Execution of 

decree— Sale — Objections, when ran be made— 
Fraud, plea of — Specitie assertions necessary — Ap- 
plication to set aside sale, when competent — Appeal, 
second, whether mainUiinahle— Revision — High Court, 
power of interference of— Limitation Act {IX of 1G08), 
se. 6, 18, 8ch. I, Art. 160. 


OASk^. [1919 

Civil Procedufc Code— 1908— contd. 

Objections to an execution sale on the ground 6f 
fraud can only be made under rule 90 of Order XXI 
of the Civil Procedure Code, prior to the con&rmation 
of the sale. 

Fraud should be specifically set out with all the 
necessary details so as to enable the opposite party 
to meet a specific set of assertions. 

One B. obtained a decree against H. the decretal 
amount being made realisable from the latter’s 
property in the event of non-payment. B. having 
sued out execution, the house of H , was sold on the 
19th December 19 6 and on the 27th January 1917 
the sale was confirmed in favour of one B R , who 
was granted the usual certificate on the lUh 
February 1917. On the tst November 1917 If filed 
an application for the cancellation of the sale on 
the ground that it had been effected fraudulently 
and that the proceedings had been irregular. The 
Munsif dismissed the application as time-barred and 
as having been made after the decree had been 
satisfied. On appeal th<« District Judge, bolding that 
the application was competent and within time, 
remanded the case for enquiry into the aliegatioTS 
made by H. I he auction-purchaser B. R. preferred 
a second appeal against this order: 

Held, ;1) that the sale having bo®n confirmed, it 
could not be attacked except by a separate suit; 

(2) that the Munsif having acted under rule 92 
of Order XXI, Civil Procedure Code, no second appeal 
was competent; 

(3) but that the Appellate Court had power to 
interfere on revision; 

(4> that the application, having been made more 
than .80 days after the date of the sale, was time- 
barred under Article 166 of the Limitation Act; 

(6) that time could not be extended under section 
6 of the Limitation Act and in order to avail himself 
of section 18 of the Act the applicant must show that 
he was by fraud kept from the knowledge of his right 
to apply for the sale to be set aside; 

(h> that the applicant having failed to establish 
this was not entitled to any relief. P Bashi Rabi v. 

Hassan Muha.m.mai) 447 

O.XXI, r-90 — Hindu Law — Execution 

of decree — Sale— Reversioner, uhether entitled to 
c^pply to set aside sale. 

A reversioner to a Hindu widow’s estate is entitled 
to apply to set aside a sale under Order XXI, rule 
1^0 of the Civil Procedure Code. F3.t Bru Kishobb 
Lal e. Pratap Nauain, 4 P. L. J. 3t0; (19. 9> Pat. 

303 359 

O. XXI, rr. 9 1 , 92, 93 — Execution of 

decree — Sale — Suit for refund of purchase-money by 
auction-purchaser, maintainability of — Refund of 
purchase-money, when allowable. 

A suit brought by a ])urchascr at a sale in execu- 
tion of a decree for the refund of a portion of the 
purchase-money is not maintainable where it is 
found, as required by Order XXI, rules 91, 92 and 
93 of the t ivil Procedure Code, that tire judgmeut- 
dobtor had a saleable interest in the property sold 
It is only wlierc a sale is set aside under ndo 92 of 
Order XXI of the Code that the auction-purchaser 
can obtain an order for the I'cfund of the purchase- 
money under rule 93. p Phacwan Dab v. Allah 
Baeusb, 62 P. R. 1919 59$ 
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O. XX^ r. 93 ' Execution of decree — 

Sale — Auction’ purchaser deprhed of property by par- 
amount claimant, remedies of-^Suit to recover pur- 
chase-money, maintainability oj. 

A purchaser at a Court-sale in execution of a 
decree, who is afterwards deprived of the property 
purchased by him by a person clairuiug title 
paramount, cannot recover his purchase-money W 
suit from the person to whom it has been paid. O 
Eam Dayal V. Rampal Singei, 6 O. L. J. 160; 22 O. C. 
42 95 

O. XXI, r. 95 — Execution of decree — 

Property in possession of judgmenUdehlor -Delivery 
of possession, hoio to he made — Symbolical posses- 
sion, whether operates to save limitation — Limitation 
Act {lXof iUOtt<J,Sch 1, Art l-ki. 

In a suit for possession of certain immoveable 
preperty tiled on 3rd July 1913, the plaintiffs 
alleged that their father had purchased the property 
at an auction sale, and that a receipt for posses- 
sion was given to the bailiff on 3rd July ItOl. 
It was found that the property had all along been 
in the possession of the defendants, who were not 
disturbed iu tbeir possession on the date of the 
receipt : 

Held, that the provisions of Order XXl, rale 95, 
of tli^ Civil Procedure Code not having been 
complie<i witli, the suit was barred by time. S 
Shkiuhau Madeiavkao V Ganpati Punja Goose, 21 
Bo.\i. I.. K 3’>7: II. o59 72 

O. XXI, rr. 97 to 103, scope of^ 

Decision as to possession, hou) far final— ‘Suit toestab^ 
lish title — Limitation Act (IX of Sch. /, 

Art. ll. 

Rules 97 tj 103 of Order XXl, Civil Procedure 
Code, contemplate that the decision in favour of 
a party, not being a judg neut- debtor, under rule 99 
of tho Order is conclusive so far as the question of 
possession is coiicernod, unless and until a suit is 
brought, by the party ag.iinst whom the order is made, 
uuder rule IU3, and such a suit must bo brought within 
one year from the date of tho order. L. Cieail 
Beeiaki Lae:, v. Kji>ak Natie 787 

O.XXILr. I— Right to SEie, survivjU 

of 76 

O. xxn, r. 9 — I^i-nitatioH .-let (iX of 

.Sch. I, Arts. 171, ) 7 fi— Death af plaintif— 
Abatement, onler of, be’ore expiry nj sir months — 
Application for settinj aside order of abatement 
within sixty days of order, Mvhefhcr inaintuiuablc. 
Whore an order abating a suit was made two 
days before the expiry of six moutlis I'roiu thedeatli 
of the plaintiff, ;in<l an a{M)lirilioii l<>r setting aside 
tho order of abatemor.t mad'* witbiu E^J days of 
that order was dEsmisse<l on tin* gvotiml iliac it was 
not made within six months of vhe ileuth of the 
plaintiff: 

Held, that the applieati.M. w.is wiihiu tiim atid that 
tho suit shotil l be cuifiai'e 1 jtfi'T iiakn.g tlio 
aary substitutioti. C Pkiya ruNU-aai 

-O. XXIUr. i-J -.Usiyimeni o, nilere.^t 


iny pendenC-y of oj imstynCi. s 

i <* — Assignment d'spa'ed —I'on', l•l>^^'er of, lO 


durt 
name 

decide di<pePn. 

Tiiere ia nothit jf in Mi 


assignment, creation or devolution of interest. A 
Court has power to enquire into and decide the 
question of the assignment, creation or devolution 
of interest, where any such assignmeat, devolution 
or creation is disputed C Enday Ali v. Benodini 
Dutt, 29 0. L J 362 233 

O.XXlll, r. I— Order giving leave to 

loj'fhdrniii suit, whether decree —Appeal, whether lies. 

An order under Order XXIII, rule 1, Civil Proce- 
dure Code, not being a decree, is not appealable, 
although a portion of the order may require the 
plaintiff to pay costs. O Sita Ram Das r. Mahbndra 
PRATAB Singh, 6 0 L. J. 151 69 

O.XXlll, r. 1,0. XLIII, r. I, s. 2 

(2) — Order giving plaintiff leave to withdraw suit, 

whether decree — .Appeal, whether lies. 

An order passed under Order XXUf, rule 1, Civil 
Procedure Code, permitting the plaintiff to withdraw 
his suit, does not come under the deffnition of 
“decree” as given in clause 2 of section 2 of tho Civil 
Procedure Code, nor is it included in tho list of 
appealable orders given in Order XLIII, rule 1, 
and is consequently not appealable. L. Pindi DA^jt 
V. Kishon Kdnwar “ 


\ IT c/' 


5i,.l > I > 


indicate that l lio ’jnn in ms »cr .'v.i.il. ' J 

of the Code are appLe.i 1.,- -.ty • > aumii! • 


O. XXill, 1*^ I — Withdrawal of stiiV, 

leave for, lohsther can he graiitel after leave to amend 
has been refused. 

Whore a Court has refused an application to 
amend a plaint, it ought not to allow the plaintiff 
to withdraw tho suit with liberty to institute a 
fresh suit, as if in such a case permission is 
granted, it would practically be the same as if 
the Court had allowed the application for amend- 
ment of the plaint already refused. S Ludhomal 
PURTO.MAL, PlKM Ob- V. jJeCRETARY.OF STATE FOR INDIA, 

13 S. L. R. 1 570 

O. XXIII, r. I (2) s. 107 (2)— 

Appeal .Appellate Court, whether can allow ^vith- 

drawal of suit 

Allhough section l<»7 (2) of tho Civil Procedure 
Code confers upon an Appellate Court tiro same 
powers and imposes tho same duties, as nearly as 
may be, as those of a Court of original jurisdiction, 
ttu .\ppollate Court has no power under Order 
X.XIII rule I (2', of Lbo <’f>do toall>w a suit tube 
withdrawn in appeal, as distinguisliod from tho 
appeal itself, wiih liberty to iii.stiLiite u fresh suit, 
as to do so would bo taatamouiit to sotting aside 
the decree ia thi suit S Waiu-ku Hasooi.uu.x ^ 
Ai.t.AEEUux, 13 S L. U. 7iJ 579 

O. XXIII, r, 3-.l'jrccincnt between par- 
ties t'j'.uit to abide by decision in another 2 >tuce>'. ling 
^Adjustment of suit— Estoppel— Evidence Act {I 

of iblZi, s. 115. . • ^ 

Vn a-M-ooment between the parties to a siut to 

.•iUide by the decision which may he made ni 

aiiotiier proceeding amounts tu an adjustment oE 

The suit when that decision is actually pas.<=2d within 

the m-auing of Order X.'CIII, rule 3, Uivii Proeeduru 

— '■Vhether the parties are u-Mopped from 
reiiteiiding that they are not bound hy the .igrcemere. 
lYI SKKKSlVA.-^V 1‘MAKIAEl C KUMAllV T -I \ TU A-’ n i M-., 

i f V 47 J- ^4 M L. T. (.!'»!•<,) M. W. N*. - 

> r, \y . tiJ. 540 
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XXIIIf r. Compromise — Decree 

based on compromise relating to property not in suit, 
validity of — Jurisdiction of Court. 

A decree based wu a compromise, in so far as it 
relates to property extraneous to the suit, is without 
jurisdiction and is inoperative. P Kartar Singh t;. 
iNDAR Singh, P. R 1919 273 

~ XXVIj r ■ 9 — Commission for local 
investigation, whether can be issued after evidence 
closed. 

A commission for local investij^ation cannot be 
issued after the evidence is closed and the case is 
ready for judgment. O Sundar Lal v. Sita Ra.m 


ti9id 


O. XXXII, r. 4 —Minor not properly 

represented in suit — Appeal— -Appellate Court, 

porcer of, to set aside decree. 

vVhere it appears to an Appellate Court on exainiua> 
tion of the record that a minor has not been pro* 
porly represented in the suit, it cannot allow the 
decree to stand, even though there has been no 
appeal by the minor, wliich in the absence of proper 
representation it was obviously impossible for him 
to present, o Krkanudiun AJolla v. JJadan Sheikh 


"■ 0« XXXIV, !"■ I — Mortgage suit — 

Parties -Decree, binding force ot S63 

— O. XXXIV, rr. 2, 4, App. D, 

form No. 4 —Mortgage-decree —interest sub- 
sequent to date fixed for redemption, whether f a yable 
on principal, interest and costs - Hate of interest. 
Where by the preliminary decree in a mortgaf^e 
suit a date is tixed for redcMnptiou and the pro- 
perty is ordered to be sold on default, subsequent 
interest is to be calculated on the principal, interest 
and costs found to be due on the date fixed and not 
on the principal sum alone, and such further interest 
is ordinarily to be c.dcuIatod at 6 per cent, but the 
Coui’t has a discretion in the matter. IVI Vknkata- 
CUAI.LAPATHI AIYAK I'. TlIAUVASI Seuval, 36 M. L. J. 
2«d; 42 M. 4U5 57 

XXXIV, I*. 3 — Foreclosure suit — 
Preliminary decree, non-compliance leitk —Final 
decree not passed —Mortgagor, ivhether entitled to 
redeem. 

If the preliiniuury decree in a foreclosure suit is 
not complied with, the mortgagors have no absolute 
right to pay the retlomptiou money uetd avoid 
foreclosure merely on the ground that a hnal decree 
has not been passed. Pat HAr.VAKAR Gou.NriA v. 
Chamra iaATPAsrv, 4 P. L. J. 347 tid I 

' O. XXXlV, P. 4 —Mortgage decree— 
Order in wkich^ properties should be sold — Decree- 
holder, right of. 

Under Order X.MX.IV, rule 4, of the Civil Pro- 
cedure Code, it is the duty of the Court in 
making a mortgage-decree to order that the mort- 
gaged property or a sutliciout portion thereof be 
sold. This gives a right to the Court makin" the 
decree to declare what portion of the mort'''a‘»'ed 
properties shall lirst be sold, but that discretfoiT is 
not to bo arbitrarily exercised and is subject to 
tlie general principle that the Court cannot pro- 
judico the rights of the mortgigoe if he lius not 
himself done any act which prejudices the ri ghts 
of those having eiiuitiei against tlio mortgi'or. 
it is to give elfect to this priuciple that the pro.* 


1908 — 0i 


visions relating to marshalling and contribution 
have been enacted* 

In the absence of a direction in the decree to 

contrary, this discretion vests in the execution 
Court. 

Unless there are any equities requiring mar. 
shalling and contribution, the decree-holder has 
the fullest right to bring to sale whichever pro- 
perty he wishes first to sell. 

Per Jwala Prasad, J.— If a mortgage-deed speci- 
fically says that the properties on default of pay- 
ment of the mortgage-money would be sold in a 
prticular order, it would not be open to the decree- 
holder to change that order in seeking to enforce 
the re-payment of his money. J£ there is no 
specific m'ention of the order in which the pro- 
perties are to be proceeded against for the en- 
forcement of the loan, the hands of the decree- 
holder would not bo fettered. Pat Jatadhari 
Singh v. Baldeo Dal, 4 P. L. J. 207 j 444 


XXXlV, r#*, B, S — Mortgage, suit 
for enforcement oj— Relinquishment oj claim on 
portion of hypotheca— Decree for sale of other por» 
tions—peficwncy -Personal decree, application for, 
maintainability of — 'Mortgaged property,* ‘such sale* 
in rr. 6, 6, meatiing of. 

The wo.-ds ‘mortgaged property,’ in Order XXXlV, 
rule 5 (2), mean all the items mortgaged and the 
words such sale’ in rule 6 mean the sale of the 
entire h^’potheca. 

A mortgagee suing for the enforcement of his 
mortgage, who wilfully relinquishes his claim on 
some of the items of the hypotheca and obtains a 
decree for the sale of the remaining items, cannot, 
in the event of tho proceeds being insntfioient 
to satisfy the decree amount, apply for a personal 
decree u^er Order XXXlV, rule 6, Civil Procedure 
Code. IVI Arunaciiala Velan v. Venkatarama 
Avvar, y L. W. 538: 26 M. L. T. 192 84 


O. XXXlV, I-. 14 — Decree for money— 

Charge on tm/noreab/i? property — Execution of decree 
. — Projjcrfy charged, ca?!- be sold, 

A decree was made by consent on the Oi’iginal 
Side of tlio High Court in an account suit. The first 
part of tlio decree directed payment by the defend- 
ant to the plaintiff of a certain sum of monoy, 
and tho second jiart of the decree was as follows:— 
riic Court with tho like consent doth declare 
that tlie plaintiffs have a first charge and a lion 
on tho land, liercditamcnts and premises, situated 
at, etc.” 

Tho Court to which the decree was transferred 
for execution liold that tho property could not 
b-3 sold in execution in tho absence of a direction 
iu tho decree as to the enforcement of the charge, 
i ho plaintiff appsaled to tlie High Court contesting 
this view: 

Held, that tho decree-holder had tho right to 
bring the property charged to sale in execution 
pioceedings, and tliat the doolaration in the decree 
as to the charge on the property in favour of tho 
docree-lioldor iu order to secure re-payment of the 
amount of the tlocreo had tho effect of protecting 
him against any tx’ansfer of tho property by the 
Judgment-debtor, and not of reducing or modifying 
the i’jgliL which the plaintiff had] got iu virtue of 
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the direction that the dofenrlaut should pay the 
amount. B Ambalaf, Bapubhai r. N.u<ayas Tatvaba 
21 Bom. L. B 69S 929 

• ' ■“ XXX 1 X 9 r» I —Injunction Testrai'ning 
third person from alienating property not in dispute, 
validity of. 

An injunction restraining the alienation of pro. 
petty pendente life can only be legally issued to a 
person who is a party to the suit and in respoct of 
property in dispute. Where, therefore, in an insol- 
vency proceeding an injunction was issued to a 
secured creditor, who had been paid off oat of the 
sale^proceeds of the insolvent’s estate, restraining 
him from alienating his property till the final 
decision of certain objections: 

Held, that there was no warrant in law for such 
injunction. P Sant Lal v. Ishar Das, 4(5 P. L. R. 

1919 108 

O. XL, r. I —Receivfr, suit by or against, 

^cithout leave of Court — Leave subsequently obtained, 
whether can validate proceedings. 

If an action is commenced by or against a Receiver 
without any leave obtained from the Court, the 
defect can be cured by subsequent leave obtained 
from the Court to continue the action, and if a 
proper case is made out the Court will, if so satisfied, 
Bubsequeutly allow the suit to continue and will not 
dismiss it. 

Where a Receiver commenced an action without 
first having obtained leave from the Court appointing 
him aud subsequently took permission to continue 
the action: 

Held, that as it was open to the Court at any time 
to validate the proceedings in the suit by subsequent 
leave, the original defect was cured by the leave 
which the Receiver subsequently obtained from tbe 
Court C IIDSTOM.1F.B DiiuxjiuiiAi V . Frkueric 
Gaebele, 23 W. N. 496; 40 C 486 

O. XLI, rr. 17, 19— — Pleader 

without inst} uctioTMf — PeveedHre. 

Where the Pleader for an appolluiit intimates to 
the Court that lie has im instruct ions to argue 
the appeal, the prttper c*<»urse for tljc .ludge is to 
dismiss the appeal undet (hilcr XM. lule 17, of the 
Civil Proccflure Code, so that the appellant may 
have an oiipoitunity of ;ijii)lyin<> fur »•e•:Kllni^sion of 
his appeal under Onler XLI, rule 19. Pat Ma>uar 
Singh i\ Bharat Trasa!) 48 

* O. XLI, r. i 9 — dismif^snl of, jor 

default — Ite-udr/i i.'isiun — i^uihcti nt cum - — Rona tide 
mistake of Plcadei. 

An act of negligeiico or a nii-'t'tkc '*u the jiarl of 
an appellant’s Pleader cinii '' Le nirniiled as a 
surticient cause witliiii th - mcauteg i f the law, to 
set aside an order ilisinissii'i / mm in 'UdM"!' of 

appearance. At the sane; ii:ue, it is discrc'lioiiary 
with the Court to puss ae ■••'h-! ''f ri'“t»unt iuti, if it 
considers that a case for .such •■a • ■•■ler is mnd** out 
although the case may ct •' 

cause”. 

'J hus, where an app'il - m* >hat lijs 

appeal would bi- !ie:iiM u' 

Pleader by an ei ror ie di;.?’* rl-*' d:.M- id 

hearing as the 17ih J':!' ■■ ' " i 1 d « ■ •'! o mii- d, 
and learnt that tie' :ip]" •! '1 • - u >ii^ 

default on the pi’ ve’ii.- ■■ • ■. .• ; > •■■e 'lia* -ly ej l le.i.' 

.restorationlof the ..oj 


Held, that as the default was not intentional and 
was due to an error on the part of the appellant’s 
Pleader, the case w'as one in which au order for the 
restoration of the appeal should be made. P 
Gauran V. Brij Baj Saran, 53 P. E. 1919 607 

0« XLI, !•* 22 — Cross-objections, whether 

can be preferted against co-respondents. 

Plaintiff instituted a suit upon a mortgage-deed, 
purporting to have been executed by four males 
and two ladies and to convey an 8-anna share out 
of >0 annas in 3 villages and certain house pro- 
perty and a grove, the share of the ladies in the 
property being 2/otlis of the whole and of the male 
executants J'/oths of the whole; the suit was for 
realisation of the mortgace-debt from an 8-anna 
share of the defendants in a single village aud 
also from the house and the grove. 'J’he trial 
Court, finding that the execution of the deed by 
the ladies was not proved, gave a decree against 
the male executants for the sale of an 8-anna 
share on the ground that, after deducting the share 
of the ladies, they owned between them .more than 
an 8-auna share out of the entire 16 annus. The 
defendants against whom the decree was passed 
appealed, the plaintiff aud the ladies being made 
respondents. The plaintiff filed a petition of cross- 
objections, contending that execution was proved 
against the ladies. The dofendants-appellants 
objected that the plaintiff was not entitled to 
challenge tlie order of the Court below dismissing 
the suit against the ladies, by way of a petition jf 
cross-objections: 

Held, that it was open to the plaintiff, as respond- 
ent to the appeal, to suppt>rc. the decree of the 
( ourt below, in so fur a« that decree ordered the 
sale of a share of t annas, upon a ground that had 
been decideil against him by the trial Court, 
namely, upon the allegation that the dooument 
iu suit hud been executed by the ladie.':, and that us 
soon us ail appeal was filed on the plea i hat in any 
event only I-'/oths out of an 8-annji slmru .should bo 
ordered to be sold, the plainlilT had a gioiiiid for 
asserting his original claim, aud it uas witliiu the 
coiupeteme :iud di-fcretiiui of the High (Ourt to 
jjeiuiit the petition of cross-objccl ions to bo Jicard, 
evcuasugaiiist those defendants to tlu' suit who weic 
urrayod as resimndeiit.s to the ai'peal. A 1 ’atjma 

Bjiii r. Ram Naraix Saih.-, 10 A, L. J, oST; ‘iU A. .5:^0 

646 

O. XLI, r. 22 — lit^sirOndi ut^ wfirtlicr Cfi/t 

i-upi'Oil decree OH ground drridvd aganot him 
)l is ojieii to a j-fspoiidi-Tit in uu .'qiji'Ml lo Mi)ipoi-t 
the ■h-rn-e au\ “f tin- irroiiiuhs ch-cidi'd aguin.-.t 
him ill the lower t ourt uitlioiit i.n-tei ring a ci ■ -.-s- 
aiUKul Pat HAi;HL’NATn Klrmi i Dto X'auain 
Kai, ' lOlbj Tat. 393 98 I 

O. XLI, f. 25 — Apinnt — i.NsHf not l-i-d 

hg loHvr Court— Hematid. 

Where a case is bmlly conducted iii the luw. i 
Court and an important point has not lu-cu |iut 
iu issue, the Appellate (Vmrl would }„■ ju.-nn<.(l m 
i.-in:inding the issue for trial. P Jj\e. K t.-ir v. \ Si > n 

r. 1 A HOKE Bank, 1 n , 04 P. K. liMO j | ^ 

o. XLI, r. 27, s. 99-1-/ ./- 

\.ldillon'tl cridi iK ., udnit.-iioH. - ii. /• • • 

te record, eX'ect vl. 
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Where in such a suifc the plaintiff was partially 
successful in the Court of first instance and the 
defendant preferred an appeal and in the Appellate 
Cotirb produced a robakuri (a public document; to 
show when the sale became final and conclusive and 
the Appellate Court accepted the document but 
recorded no reasons for doing so: 

Held, that the Appellate Court was right in admit* 
ting this additional evidence in the appellate stage, 
and that its omission to record reasons was an irregu* 
larity which was cured by section 9», Civil 
Procedure Code. C Murali Djiar Aditva i\ Thakur 
Das !1!ondal QQ 

O. XLI, r. 27, O. XLVII, r. I - 

Appeal, second — Judgment delivered informer suit, 
u'liether can he admitted as additional evidence^ 
Jie vie w —Procedure. 

A suit for rent, in which the matter in dispute 
was the rate of rent, was decided by the lower 
Appellate Court on i st March 1917 without know* 
ing that a judgment in a former suit between the 
same parties had been delivered by the High Court 
in second appeal on the day previous, by which the 
Court decreed the rate of rent claimed by the 
plaintiff. The plaintiff wanted to have that judg* 
mcnt of the High Court admitted in the second 
appeal which he preferred against the decision of 
the lower Appellate Court: 

Held, that tlie proper course for the plaintiff was to 
have applied to the Judge of the lower Appellate Court 
for a review of his judgment on the ground of 
discovery of now and important matter, bnt that 
he could not have the whole proceedings set aside 
and get additional evidence admitted in second 
appeal. C Jadav Chandra Moolik u. Manik 
Sarkar, 29 0. L. J. 313 652 

‘ “ 0« XLIy t*. 30 — Appeal heard and ju'1g^ 

mcnt ra^erved— Order not communicated to parlies 
— Limitation Act (IX of s. b—Limiialion for 

second appeal, commencement of— Extension of time 
— Sufficient cause. 

An appeal was argued before a District Judge ou 
24tli May. Jiidgiueut was reserved and was ultimately 
issued under date the 2nd July. It appeared that 
the provisions of Order XLI, rule 3(», of the Civil 
ProceUtire Code were not complied with and that 
no intimation was sent to the parties of the pro* 
noiincemcnt of the order. Jt was not till the )3th 
October that the appellant’s Pleader discovered 
whut tlie decision of the Court was and thereupon 
ho proiupLly coinmunicatod with his client, applied 
for copies and filed an appeal in the Chief Court 
on tlie 2blh of November: 

Held, (J) that, under tlic circumstances, time should 

bo taken to run only from l3th October and that, 
therefore, the appeal was within limitation; 

yi) that in any event the facts disclosed con- 
stituteil sulHciont caude within the purview of section 
6 of the Limitation Act and justified an extension 
of the period prescribed. P Lalli u Sai.n Ditta 1 

27P. H, 1919 __ 239 I 

“■ " Op XImI, f*« 31 — Appeal —Appellate ( 

Oourt, duty of, to consider evidence — Pleadings — . i 

Court, tvhethcr can set up neiu case. 8 

It is. the duty of the AppslUte Court to consider ] 

the evideuco on the record aud where this is not t 


done, the judgment is liable to be set aside in second 
appeal. 

A Court of Appeal cannot set up a case for any 
of the parties which is not put forward in the 
pleadings.^ Madla Dad v. Begam 75 1 

““ ■■ XLI, r« 31 — Appellate Court — Judg» 

ment, contents of. 

A mere general statement that on a perusal of 
all the evidence in the case the Court is satisfied 
as to a certain set of facts is not a snSicient 
judgment within the meaning of the law. P&t 

Mangar Singh V. Bharat Prasad 46 

0« XLIy !*■ 31 — Appellate Court— Judg- 
ment, contents oj — Failure to weigh evidence —Pro- 
cedure, error oj. 

The failure by an Appellate Court to weigh all 
the evidence and to come to a sati.sfaotory con* 
elusion OD the evidence before it, amounts to an 
error of procedure which vitiates the judgment 
given by that Court. Pat Rangu Mandal v. 
Chatternath Chowdhdrv 1 1 

O.XLI, r. 31 — Appellate Court, power 

of, to modifiy deciee. 

An Appellate Court has power to pass any decree 
which ought to have been passed or to make any 
further decree as the case may require in favour of 
any of the parties Pat Kagiidnatii Kurmi v. 
Deo Narain Rai, (1919) Pat. 393 981 

O. XLI, r. 33— Dower, suj'f to recover 

— Decree apportioning liabilities of various pro- 
perties —Appellate Court, power oj, to pass proper 
decree. 

Whore in a suit for recovery of a specific sum of 
money as dower, the Court had no materials before it 
to apportion the liabilities of various properties but, 
nevertheless, directed that the sum be recovered 
from these properties in a certain proportion: 

Held, that the decree should not have contained 
this direction, aud that the High Court had power 
to pass a proper decree by expunging from the 
decree of the lower Court the direction with regard 
to the manner of the realisation of the decretal 
amount. L Afzal Khan v. Mahtab Bibi 819 

' Sch. II — Arbitration — Reference to 

arbitrators, including presiding Judge, legality 
of— Applicability of Sch. H — Award by majority 
— Decro© following on award, whether binding 


I — Arbitration, reference 
to — Ex parte dejendant, whether 'party interested * — 
Reference, application for, without exonerating ox 
parto defendant— Jurisdiction of Court to refer— ‘ 
Award, validity of. 

An ex parte defendant is a *pBrty interested’ within 
the meaning of paragraph 1 of Schedule II, Civil Pro- 
cedure Code. 

A Court lias, therefore, no jurisdiction to refer 
the subjccL-matter of a suit to urbitratiou on the 
application of some of the parties where one of the 
defendants, who is iuterostod in the subJeot*matter 
and who is ex parte, has not been oxoneratod and 
an award passed on such reference is void. IVI 
PoLiTA Pavana Panda y. Narasinua Panda, 36 M. h. 
J. 638j42U. 633 ' |55 
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Sch.Ilipara. 17 —Arh it rat ion — 

Agreement to refer dispute to arbitration ^Refusal of 
one arbitrator to act - Poivrr to apjjomt anof/ier 
— Failure of arbitrators to give award within 
specified time — Agreetnent^ whether cun he filed in 
Court. 

An agL'oemeut to refer a dispute to arbitration 
does not become incapable of performance by the 
refusal of one of the arbitrators to act, where there 
is a distinct provision authorising a party to appoint 
another arbitrator in his place, 

The mere fact that the award is not given within 
a specified time is not a sufficient reason for refusing 
to tile the agreement in Court, especially where 
there is a provision in the agreement allowing an 
extension of time. l. Sri Ram o Sorabji 636 

paras. 17,22, 3.89 I'D 

— Specific Relief Act (/ of 1877), s. 21 — Ar6i7m- 
tion — Agreement ' to refer dispute —Suit by party 
to agreement, main/uinoI/ittVy of Stay of suit — 
Procedure. 

Sub*section 1 of section 89 of the Civil Procedure 
Code, read with paragraph 22 of the Second Sr^hedule 
of the Code, makes the concluding provision of 
section 21 of the Specific Relief Act inapplicable to 
all arbitration agreements and aw’ards governed by 
the Schedule. 

Where the parties to a dispute agree to re er it 
to arbitration and subsequently one of tliem brings 
a suit to enforce his rights, the defeiidaut can neither 
seek specific performance of the arbitration agree- 
ment nor set it up as a bar to the suit brought 
against him in contravention of the agreement. 
His remedy is to apply for a stay of the suit 
under paragraph ISof Schedule II to theCivil Proce- 
dure Code and the burden lies on the plaintiff to 
show that some sufficient reason exists why the 
matter should not be referx'ed to arbitration, and 
not on the defendant to show that no such reason 
exists. 

After the suit is stayed, it is open to either 
party to ajxply under paragraph 17 (1) of th« 

Second Schetlule of the ( ode for a r ference to 
arbitration, and the (’oiirt cun make an order under 
clause 4 of the j)arfgraph. C DiNARANDni; Jana 
V . Durqa Prasau .’av.\, 20 I . J. '-109, 2-t C. W. N. 

716 SO 
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the other reliefs granted are beyond the competence 
of the Court. 

Tlie expression ‘subject-matter of the award’ in the 
panigraph means the whole matter dealt with and 
decreed by the award, and not any particular portion 
which affects any particular party. 

Irregularities in the procedure adopted by an 
arbitrator may be waived by the parties, provided 
they know of the irregularities and waive them 
with such knowledge. M Rethamali Sebvai v. 
Ramasami Servai, 10 L. W fi7 S3 

Sch. Ill ^E.vecution proceedings before 

Collector — Dismissal for default —Collector, power of, 
torestorecasi — Jurisdiction, want of, ivhether can be 
cured by consent of parties - 

A Collector has no jurisdiction to restore an 
execution case to liia file after it has been dis- 
missed by him in default of the decree-holder. 
Subsequent proceedings in respect of the case in the 
Collector’s Court ate, therefore, void. 

Where certain questions have been removed 
from the jut isdiction of a Coui*t, they cannot be 
brought under jurisdiction on the plea of the Court 
having jurisdiction to do what justice may require 
for the parties before it. 

A defect of jurisdiction cannot be cured by con. 
sent of parties N Dalchand i* Narayan 237 

Companies Act (VII of 1913), s. 202 

— Liquidation proceedings— ^Court, whether can 
rectify mistake. 

A Judge conducting liquidation proceedings is 
not precluded from recalling a >yrong order and 
rectifying a mistake. P Kalla Rau t*. Amritsar 
Mutual Relief Fund, Ld , 13 P. L- R. 1919 723 

Company L3.W — Liquidation of Company — 
Allotment of shares, application for — Invalid allot- 
uient —Revocutiou before ratification, effect of-Share- 
holder, liability of. 

The liquidator of a Bank sued one Jf. for recovery 
ofaceitain sum of money on the basis of a pro- 
missory note alleged to have been oxocuted by him 
aud one S. jointly. It was alleged that M. and 5. 
applied for the uUotnient of certain slmros in the 
Bank, which shares wore allotted hy tJio Managing 
Director on the 2Vth June 191 1 and noti.-n of the allot- 
ment was given to .If. and received hy him on the .'ith 
January »yi2. On the l^tli • anuary Jf reiuiiliatod 
the allotment and denied having made any uppJiira- 
tion It appeared that on 20th November 19'-8 two 
Directors of the Bank ha<i made a delegation of 
the power of allotting shares to tlic General Manager, 
and that, subsequently, on the 27th November JhOS 
th-* 3 e t woone representing a third Director by proxy) 
to'Hlier witli a third, purportcrl to conlirm tlio 
(1 •eisiou of the previous w^^ek It appo.ireil fnrilier 
that neither of these two Directors hud paid Ihoir 
allotment money by that date : 

i/'dd, (1) that under the circumstances no proper 
meeting of the Directors could he said to have Irv.,, 
held and that there was no valid deU-gation of (ho 
power of allotting share.s; 

(i) that, consequently, there Wiis no valid allot, 
ment of the .shares to tlio defendant aa<l, 
tlroro was no considoriitiou for the proiui.-.n M y !i.<io. 

(3) that, in any e.i.ie, it was opsn to the d-ie;, 1 i ii 
to revoke h^ appl’catiou for tae all imon., ei u-i/ 
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sliares, provided tiie revoculaon was aiiterioi* to the 
date of any valid allotment or ratification by tne 
lioarJ of Directory; 

(4) that no valid ratification of the invalid 
allotment before revocation could be said to have 
boon proved; 

(5; that, under the circamstances, the defendant 
was not liable L Bank ok Peshawar, Ld c. Madho 

Kam 812 

Compromise of dispute relating to succession, 
validity of 919 

— — entered into under mistake, whether can be 

sot aside 955 

Compromise "decree — Decree lorongly 

pa.^.sci, tvhether nullify — Jurisdiction of Court — 
Pnihj con^^enting to decree, right of, to impeach 
decree — Estoppel — Evidence Act (f oj 1872), s. 115. 

A consent decree wrongly passed owing to Pome 
legal or technical defects is not a nullity ab initio. 
The Court has jurisdiction to pass a right as well 
as a wrong decree and if it decides wrongly, the 
wronged party can only take the course prescribed 
by law for setting matters right. 

A party to a consent decree which the Court had 
jurisdiction to pass or any one deriving title under 
him is estopped from going behind tho terms to 
whiith he has voluntarily submitted on the ground 
that the decree was wrongly passed. lYI Kalian.a- 
KAMA AiYAK V. SiVARAMA CHETTIAR 439 

Confession of co-accused, evidentiary 

value of — (Jorroboration, nature of, 

Heaton, J (Scoft, C. J. concurring! — Tho rule as to 
the use to be made (»f the confession of a co-accused 
is, that a man ought not to be convicted solely on such 
confessions, nor upon such confessions together with 
evidence of the ordinary kind which is trivial or un. 
imjiortant. But where there is a body of evidence and 
eircunrstances enough to support a conviction if the 
evidence is accepted, such confessions may be taken 
into consideration together with tho evidence and 
the circumstances. 

Shah, J . — acting upon such confessions the 

Court should insist upon independent corroboration 
from otlior evidence in the case in material particu- 
lars, particularly as to the identity of the accused. 

The evidence, which is supposed to afford independ- 
ent corroboration, imist bo in itself reliable and 
not ibiiibtful evidemee, which is treated as reliable 
in consequence of the confession; otherwise it will 
not be indepcrid'Mit corniboration. 

Scott, (}. .1. — Kvidence in corroboration must be 
independent tesritnony which affects the accused by 
connecting or feiuling to connect him witl; tho crime. 
B Empf.rou V . Sahitkiian Bahadurkhan, 21 Bom L 
11 4 20 Or. L .1. 497 657 

Contract — Void and illegal contracts, dis- 
tioction between — Collateral transactions, how 
affected — fjottery, validity of -Money won in 
lettrM-y, suit to recover, maintainability of — Limita- 
tion 530 

Contract Act (IX Of !872), s- 2 (d)— 

r.rt’cut i'oi of, for debt due On pri. 
niissorij null' - Forb'-ii ranve fo .'Ue for period not 
fipcri/h d , ii h- tloo- good consideration. 

A forbearance to sue a debtor on his promissory 
iioTi^ is a good consideration for the latter oxecutiug 


Contract Act — ooatd. 

a security-bond for payment of the debt, and the 
creditor can maintain a suit on the security-bond. 

It is not necessary that there should be an agree- 
ment for forbearance for any definite or particular 
time It is enough if an implied request by the 
debtor for forbearance for a time can be inferred. 
va Srinivasa Kaghava v. Rengakatha Iysnoab, 
25 M. L. J. 347; F6 M. L. J. 618 963 

— SS« 5, 6, 7 — Pfopo8al and acceptarice— 
Revocation, when complete. 

In a suit for recovery of a certain sum of money 
as damages for alleged breach of contract to 
supply 50 > bags of sugar, it appeared that in reply 
to the plaintiffs’ letter of the Ist February 1915 the 
defendants intimated their rates, whereupon the 
plaintiffs telegraphed on the 4th February their 
acceptance subject to their approval of the samples 
which they asked the defendants to send, and con- 
firmed the telegram by a letter of the same date. The 
samples were sent and reached the plaintiffs on tho 

I Uli, on which date the defendants sent a telegram 
to the plaintiffs saying that they could not 
hold stock after that evening and asking them to 
wire instructions This telegram was not delivered 
to the plaintiffs as the address they gave had not 
been registered. On the same date, the defendants 
sent the plaintiffs a letter in confirmation of the 
telegram. On the IHh February the plaintiffs sent 
earnest-money and Avrote to the defendants that they 
would send instructions tho next day. The defend- 
ants, on the same date, wrote informing the plaintiffs 
that they could not hold stock for them and refused 
tho earnest-money sent by the plaintiffs: 

Held, (1) that, there had been no unqualified accept- 
ance by tho plaintiffs of the defendants’ offer up to 
the time when the latter sent their telegram on the 

I I th February; 

(2) that, inasmuch as the defendants’ telegram 
did not reach the plaintiffs in consequence of the 
latter's own misrepresentations about their telegraph- 
fic address, the plaintiffs must be deemed in law 
to have received information of the defendants’ re- 
vocation of their proposal on that date; 

(3) that, consequently, the plaintiffs’ claim could 

not succeed. P Rampur Sugar State Factory *♦. 
Diwan Cjiasd-ishar Das 860 

SS. 16, 74 — Interest, compound — 

Utuluo inHuenco — Penalty — Court, power of, to 
interfere 496 

" ■ 20 — Mistake of fact — Compromise 

entered into under mistake, whethe’' can be set 
aside. 

Plaintiff and defendant entered into a compromise 
in respect of a litigation which both of them believed 
to bo pending, although, as a matter of fact, at that 
time the litigation had ended in a decision in favour 
of the plaintiff Neither party took advantage of the 
other in respect of the transaction: 

Held, that the oaso fell within tho terms of 
section 0 of tho Contract Act and that the plaintiff 
was entitled to a declaration that his rights under 
tho docrec were not affected bv the compromise. C 
Anavda Chandra Das y. Kali Das, 29 C. L. J. 523 

955 

“ y “ ■ S» 23 —Agreement by spiritwjl adviser to 
bring about adoption of particular person legality of 
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Contract Act— contd. 

—Puldic policy — Money paid under agreenienf whe- 
ther can be recovered. 

The I'ourts ia ^nd^i >vill not a<;sidt a natty to 
recover back his money paid in r ppeo- ot a 
contract which is tainted with criminality oe 
immorality, even though the contract has not been 
performed. 

An agreement by the priest or spiritual adviser, 
of a Hindu lady to use his influence to bring about 
the adoption by the laiy of a particular person is 
illegal, immoral and opposed to public policy and 
any money paid under the agreement cannot be 
recovered Pat Kaghdbau Das Mahant v. 
Nataber Singh: + P. L. J. 64i 280 

■ ■ S« 23 — Lottery, legality of — Suit to re. 
cover from agent money won in lottery, main- 
tainability of 530 

Sa 23 — Money bond — Contract for labour 


inlieu of interest for specified term, whether slaiery — 
Public policy Bond, whether enforceable. 

A stipulation in a bond whereby the debtor 
contracts to work for a specified term in lieu of 
payment of interest is not opposed to public policy 
and isouforcoablo. There is little difference between 
such contract and one of apprenticeship. IVl PoN- 
NDSAMI V. Palayathax, 10 L. \V. 202; (i9l9j M W. 
N. 634 252 

. . - — — s, 23 — Public policy —Contract to iiay 
tnoney after perfot mance of marriage, validity of. 
Where a contract provides thatntea a marriage 
has been arranged and peiforn:od the narent of 
either the boy or the girl >>110 is a party to the 
marriage shall pay a certain siir. cf money, the 
contract is not Vjid ab initio as btieg opposed to 
public policy. A Jagdisu>var Prasad v. Shko 
Bakusb Rai, » U. P L. R 11 *'■) 119 856 

■ S. 30— Limitntj'oi .4c/ iIXof 19081, Sch. I, 
Art- 89— Toj'cZ and illegal contracts, distinction bet- 
ween — Collateral ho'v affected — Lottery, 

validity of — Money won in lottery, suit to recover, 
maintainability of Limitation 

The difference between agreements that are void 
and agreements, that are illegal lies in the effect 
which their peculiar character imparls to collateral 
tmnsactions If an ngreemout is merely void ami not 
illegal, the plaintiff can recover from a third p irty 
money which the latter has roceivetl on his behalf 
under the void agreement, the contracf under >vhich 
the money >vas received for t ho principal not being 
affected by the collateral agreement iiiidor >vhieK 
the money >vas payable If an ugreement 
•. e., prohibited by law under u ])enalty, the plaintiff 
cannot recover, as his claim i.- founded on an illeu'nl 
act, andthe receipt of the nu'uey is itsi-lf an illegal act. 

The la>v forbids tlie liolding of a lotteiy or sweep, 
but it is not illegal to receive money won iti 

a lottery or s>veep, ainl if siicb mon* y is ^<■cl■i\c^l 
by a person as agent for the >vii:t er le; is bound fo 
account for the money to his j'lincipa', ami section 
30 of the Contract Act >vil! nef oi-eiute to I nr a 
suit against the ag iit to recover moi ey -o i- ■ < iwd 

by him. Such a suit mU't bo \\ i' hiii l.io 

period of limitation c**rt;«ine.l in .Aiticic of 
Schedule I to the Limit iii-'ii Act. end tie- *^'1 
action arises >vl»oti peym-nt to the ; riiM-r :.I is 
refused. L B Uoh.'ia.-ji r. I’j Hmyin, 1'- R'-f 


Contract Act— contJ. 

■ ' " s» 38 — Tender, conditional, whether valid 

— interes*, wnether censes to ?*un / andlord and 
tenant — Interest, high rate of, stipulated in kabuliyat 

— 'Icnant, whether liable to pay stipulated rate 
liaintiil brought a suit to recover rent of land in 

a town to >vhich the provisions of the Transfer of 
Prop-rty Act, and imt tho Uengal Tenancy Act, 
applied Defendant tendered tho lentand demanded 
a receipt stating that the holding was a hnimi 
rai^Qfi one. This was rolused, and payment was 
deobned Plaintiff thereupon brought this suitin>vhich 
he also claimed interest: 

Held, that plaintiff was entitled to sue for rent 
and interest: that tho defendant’s offer was con- 
ditional and -was, therefore, not a good tender, and 
tho consequences imposed by section 38 of the 
Contract Act did not foUo>v: that the defendant was 
liable for tho payment of interest at the rate 
mentioned in the Icataliya/, as it >vas not shown that 
the agreement to pay >vas entered into under 
coercion or undueinfiuenco C Amar KRISHNA Sen v. 
Chandra Kumar Sen 783 

S. 39» appUeahility of. 

Section 31 of tho Contract Act applies only to a 
state of things >vher 0 there is a series of executory 
promises on both sides, and ei soon as one part of 
tho obligation has been performed by a complete 
transfer of the property in question, that section 
ceases to have any application. IVI Kandasami 
Pm, LAI i’. Ramasami Mannadi, 3t) H, L. j. 313; v>919) 
M W. N 19 ;4 M 203 507 

Si 60 — Appropriation of towards 

interest 

Where payments are made in liquidetion of a 
debt, and the amount duo on account ol interest 
largely exceeds the amount paid, tho creditor is 
jusTilied in appropriating such payments towards 
interest C Bisw»nath Bhatacharjke v GomoA 
Chandra Das. vH C. L .1. ^^0 ; 23 W. X 5:h4 88 

s. 65-( 'ontract — Performance becoming 

impossible owiny to act of executive aul'iorities — 
Ddinogcs, suit for, maintainubility of— Principle 
applicable. 

A contruft which at the outset is not void, but 
performnnee of >vhich becomes impossible owing to 
an act of the executive authorities >vhieh could not 
have boon foreseen at the lime tho contract >vas 
entered into, is governed by the i>rinciple “tliat the 
lo'^.s must lie >vhere it has fallen,” section Go of the 
Contract Act being iiiapjilicuble, and money 

advanced under the contract befmo the date of tho 

iiiterniiition cannot bo recovered. P Devi Davai. v . 

Baim Ham. ‘2 !>. U HH9 412 

— SSi 69, 70 57 

s. 70i scopcof—'L nrfi, I piym.'iit', meaning 

t.j — Paymcui made on h half of another, whclhcr 
can be recovered. 

A ]):ivmcnt is said to bi; ‘'lawfiir’ >vitlun the 
lup-iniii*' of section 70 of the Contract Act, if it is 
sshnwii to havi? In'en ninuo m trooil faith or 
not an unlawful payim i.f, mid llio per.sou 
inching the payment di«l n-*t iiii. n.l the p.aynieiil to 
1..' gi-.Miiifous.’ but cxppc-r.-d c'MiipciiMiti.m t'l.r it. 
iVli^t is lawful payment nill ili pt-nd on tho fuels of 
each iiarticular case. \ lure a payment is nmdo 
o-minst the protest of the person on whose Lehulf it 
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urports to liavo been paid, it would not bo covered 
y the section. IVI Venkatakkishnama Ciiarlo v, 
ARL'NACHAriAM PiT.LAY, (1919; M. W. N. 244j 9 
435 




SS. 74, 16 — Inteyesf, comvoicnd — Undue 

injluence-^Pcnalty — Cotn-t, power of, to interfere. 
The Courts in India are precluded from relieving 
a debtor with regard to iutoi*cst, uulcss the case 
comes within the purview of section 16 or secti<>“ 
74 of the Contract Act, 

Where a bond provides for payment of 
terost at a certain luto with yearly 
and does not stipulate for payment of an 
increased rate from the date of default in pay*nent 
nor does it in any w'ay vary the rate of 
account of such default, section 74 
Act has no application to the case. 

Prasad v Pam Chandra Pkasap Nabain 
(1919; Pat 36^ 

S. 74 — Co;;*you«cI interest, whe- 

iher penalfij. , ^ 

A stipulation in a mortga^'^®*^^ *otercst at 
the rate of one per cent per mensem, with a 
provision fertile payment of compound interest, can- 
not in any way be regarded as a penal provision 

C Kail.a 8 h Chandra r.hATiFANNE SA Khatun 556 

— Landloyd and tenant — 

Kabuliyat fixing of rent on failure 

U, take fresh vhether penalty, 

luukahuliyal granted for a term of years, the rent 
was Mated to U -'S ' but an abatement of Hs. 20 

^vasaUo^^cd /ortho term of the kabuliyat, it being 
provided tluH on expiry of the term there would bo 
a fresh sottloinent, and that, so long as the fresh 
ccttlemeu^ was not made, the rent was to be Rs. '6 
For some years after the expirv of the term of the 
labuiisoh landlord accepted Rs £0 as rent, and 
then sued to recover the balance: 

Ueld, that he was not entitled to do so, as the 
gtipulation to pay a higher rate of rent was in its 
nature penal and was never intended to bo acted 
upon • KAL1K^.SH Chandra Chattopadhya v. 
Jaharullah mandad 984 

■ - 3 , 74 'Penalty,* meaning of — Agreement to 

re-pay larger amount than that borroieed, covering 
jirincipal and interest tor specified period — Paument 
of interest in advance — L^nconscionnble bargain — 
Court, power of, to utvard equitable relief. 

An agreement by a borrower, in return for a 
smaller sum to re-pay a larger one on a given 
day representing the original principal and interest, 
is not contrary to law. 

Ill such a case the Court cannot award relief 
under section 7+ of the Contract Act as the trans* 
action is not penal in its nature. 

The word ‘penal’ in section 74 of the Contract Act 
lias a bearing only when there is a main contract 
and a subsidiary contract providing for somo more 
drastic consequences in tho event of the breach of 
the original and main contract. It is totally in. 
applicable to a term of tho original contract or 
consequence of the original contract not owing to 
breach but owing to fultilment. 

Defendant executed a pro-note to plaintiff for 
Es. 10,0C0 promising to re-pay tho amount with 
interest at 24 percent, per annum. On the somo 


Contract Act-coucid. 


day he ^ letter to plaintiff in which ho agreed 
to^disobATgQ the said loan by monthly payments of 
Ba 500, for which he executed 20 hundis, ono to be 
cashed each month. Tho amonnt paid by plaintiff 
in cash was only Rs. 6,000. In a suit to enforce the 
pro-note: 

HeW, that tho transaction, though oppressive, was 
not penal within tho meaning of section 74 of the 
Contract Act. IVI Sukkulal Sowcar u. Tirdmada Row, 
24 M. L. T. 420 295 


— S, Stipulation for enhanced interest on 

default of payment on specified day — Mortgage 
money, application of, to debts hearing higher interest 
—Penalty. 

Whore under tho terms of a mortgage bond, 
the piinctpal amount was payable on a certain day 
with interest at 9 per cent per annum and in default 
with interest at 12 per cent and it was found that 
tho mortgage consideration was applied in satisfac- 
tion of debts bearing interest at 12 per cent, and 
more: 

Held, that the provision for payment of enhanced' 
interest was not a penalty. IVI Venkatacuallapathi 

Aitar V. Tiiarvasi Servai, 30 M. L. J. 288j 42 M. 

67 


s. 184 — Minor, whether can act ns agent 

in marriage . 533 

SS* 247f Partnership^ Minor, 

whether can become partner — Liability of minor 
pminer — Finn, liability o),for debt contracted by 
•partner 

Asa minor cannot make any contract at all, he 
cannot really enter into a contract of partnorsh.p. 
But under section 247 of the Contract Act a minor 
can bo admitted to tho bcnchts of a partnorsliip and, 
though hoemnot be personally liable, the share of 
such minor in tho property of tho firm is liable for 
the obligations of the Uim. 

To make a firm liable for a debt it is not necessary 
that tho money should hav'c been borrowed in the 
name of the firm. It is sufHcient if the debt was 
taken by one of tho partners for tho lirm and -was 
appropriated to it 


Tho liability of a minor member of a joint family 
in respect of a family trade under section 247 cf 
the Contract Act does not depend upon the powers 
of the kaita or the guardian, but upon the 
question whether tho minor was admitted to the 
benefits of tho paitncr.ship, and his liability under' 
the section is limited to his share of the partner- 
ship properties. His liability under section 2^^ of 
the Contract Act depends upon the fact of his having 
b^en admitted to the benetits of tho partners'liip 
and his not having repudiated the partnership on 
attaining the ngo of majority. Ho cannot repudiate 
the paitnersliip merely by saying so, unless he 
rolinquisho.s tlio properties of tlie partnership 
locoived tor him by liis yuardian But his retention 
of tho.'O properties will not make him personally 
liable Icr the obligations of the partnership unless 
it is proved tlmt lie retained them with full know- 
ledge of tho facts. C Krishnadhan BaNKRJI v. 
Sanyasj Charan, 29 C. L. .1. 250: 23 0. W. N. CfO 
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Contribution, doctrine of, appiicabdity of— 

Setting up xorong defence, whether tort-^joint ivrong- 
doers. 

Thero is nothing wrong in a defendaTit putting 
tho plaintiff to proof of the facts necessary to prove 
his claim by denying in the written etateiuout the 
existence of such facts. It is for Ihe plaints® to 
prove his case and if his proof fails, the defendant 
will succeed even if the facts ara capable of proof 
to tho knowledge of the defendant. 

The rule of non-contribution between joint tort- 
feasors exists in this country, but it applies only in 
oases where the parties are wrongdoers in the sense 
that they knew or ought to have known that they 
were doing an illegal or wrongful act. 

Where several defendants, jointly and in collusion 
with each other setup a defence which they know 
cannot be substantiated in fact and which fails 
and costs arc decreed against them jointly, there 
is a right of contribution in favour ot the defendant 
who discharges tho joint liability for costs under 
the decree. Pat Mahaiur Tbasad v . Oarbimnoi 
Tiiakub, 2*%H; 4 P. L J. 4>6 697 

^jO-Shar 0 r -Tcnanf inducted /nto land by one 
co-shurer—Right of other cu^sharc's to sue for com- 
pensation for use and occupation. 

A co-sharer landlord i.** not entitled to recover 
compensation for use and occupation from a tenant 
inducted into the land by another co-sharer 
landlord. Pat Sat Nakayan Singh r. An^t 
Pko.'jad, 20 Cb. L J. <:7l 

C^Urt-feeS— Kxtensior. of time for payment 
deficit, power of Court to grant 

Court Fees Act (VII of 1870), s» / 

(il), (iv) (C) — payable periodically , 
meaning of— Suit for assessment of rent and Jor 
recovery of specijic sums of omuey as daoi-iges Jor use 
and occupation, nature o: — Court.Jees payable 
III construing a Statute the general rule is that 
where there are general words tollowing particular 
and specific words, llio geneva' word.s must be 
confined to things tlie same kind us tlm^- 
specified. Consecpicntlv, in construing section 7. 
clause tii', of tlie Court Fees Act tlio e.xpressmu 
“other sums payubU; iieriodieally” mu.^t be liimted 
by tho spocilic words iliaf previle it. 

A suit for a.^sessinont of rent ainl tor reco\»?iy 
of a spec. lie sum of mon<-y as il tinages for uso 
and ovcupaiion is in t Imnat un- i f a .-mt to obtain a 
docluratorv decroo wliere con.-.e'iueniia! iclut JS 
claimed, a'lul the amount ot * ouit-fei-s payable .'ii 
such a suit shoiibt be c iniputed jicc<»rding to 

(iu c of sociiou 7 of tbe C«.uif. Fce.s -'ct, HaC 
Kali Chak.vn Koy c. Ki>ho 1'k.v-,\o Si>..,i, -4 I u 

S. 7(IV)(C) ^ for de- laralioti that 

decreo is tmt binding liavii..? bc’-n ‘’.'I 

fraud— Coui:-fee pavaldo 0.50 

S. 7 ( 1 O) (C)— " ' MO" sad-nylno. 

tion that p opety ><> i.< s d-/.'/' /" ‘.ertaoi li-:n, 
prayer for — CoUi '-Jee 

Plaintiff br<»nglu. a .^u it i > v-. ov r m-'i-cy -'a ' on 
a mortgagc-boiui by sxW d tli • m >i t ...ijal j :• 
it was also i>rav<*d ih i^ as d i -t.dani N-.. •< ii i I ti. 
deed of conditional sal-- iv- iu', ^ a not - g .g • pM';r 
lo plaintiff .s moffgage, tlo- {u- i > ,• ..g'-i J- -"Jt 

subject to ilefendatir. .V. tn ■ '/ eg ■. - r f cit no 

might 1)3 gr.uited an ..p;. r.-ud-y to i • !• - ai ^ 

dccvcctl auU lUo [>i »i'.vty - 


Court Fees Act-concid, 

sold subject to the mortgage of defendant No 3. 
The plaintiff appealed against tho latter part ot tuo 
decree, praying for its modification by removing 
the condition as to priority of the deed of defendant 
No 3 and its redemption by the appellant ” He 
the appeal for purposes of jurisdiction at Rs. 'VJU , 
tho amount of defendant No :Vs mortgage but ho 
paid a Court-fee of Ks. 10 only for the declaratory 
relief that defeudaiit No. 3’s bond had no priority ot 
charge over his own: 

Held, that tho relief sought was not declaratory, 
but souo’ht to obtain an order that the propeHy bo 
sold tree of the lien declared by tho trial Court, 
and that, therefore, ad valorem Uourt-fee must bo 
paid on the value of the lien which it was sought to 
destroy Pat Prkmsukh Das v. Shah Gopi 
4 P, b. J. 32% /oa 

S. 12 (2)— Appeal, dismissal of -Respond - 

ent, lohether can. 6e called upon to make up dcyiriencj/ 
in respect of Gourt.fee xnyable t a foiuer Cok»7. 

\t hen the High ourt dismisses an appeal from 
whatever cause, it ceases to have seisin of the 
appeal or case and ia powerless to call upon the 
resp'iiident to pay any deficiency duo by him in 
respect of Court-fees payable in the lower I’ourt, 
and consequently has no jurisdiction in such 
circumstances to restrain thavespondont from execut- 
in‘«- tho decreo obtained by him Pat Raihuka 
IIA.MAN r. Jaxki Ki kr, ti9*9, Pat. 276; 4 P. L. 


S, 17 — /yindford, 8tiif bji, against several 

sets ol tenants, for declaration that they pay batal and 
H 0 tca.sk rents— Cuurt.fee payable. 

Where a landlord sues u number oltonauts, each 
having a sej>ar.ite iiiter.'St in his jJurtieuXar holding, 
for a declaration that their lands arc held under tho 
balai system and that they arc wrongly xocordod 
as paying cash rent, lie must pay a ' ^ourt-fi^ ot 
Ha O ill respect of each set ot tenants PAt 
Lachman Samu r. Anni’L Kakjm, 4 P. J -9h 7o7 
CO^enSnt running iiith land — C'oi'caunt for 
reneual, nature ot — TransJer of property, nhether 
carries right oj renewal. 

A covenant for renewal hoing a covenant running 
with ihe hiii'l, where a grantee of land for a teriu of 
ve-ir.s with the light of renewal t r.-iiisfors his riglit 
ia (!•<• iHopcrty. the la>nelit of tlie right of renewal 
jr.„.s with th.* transbw unless there is .an express 
or inip'ual intention in tho (b'cumont ot traii^kr 
tutl.c coutrary. L B Jookndba Lali. Cnuwmit^v m 

CrimV. i'aS Procedure Code (Act V of 

J 89 S), SS. 4 (P>, I 65 -Police tjOiccr present 
ot siation house, meaning of ■ Illegal search, suit 
J,,f .(anutges /or— S’enre/i bg person in eka rye oJ station, 
dnriii'i permanent incumbent s obstatce, leg>ilit ij of — 
IJ liiiity of p- r.<on a-.sisttng Police itpieer luiefullj 

U.uh r section i <>f < «'lo of Cniminl 

Pi-oc dure if a person i.s dejuited to bo in cluuge ct 

u I'oli.'e Sration, the fact tb:it- lie is d ung tluly 

t ;...,>wl. ere does not doiuivc uiiu oi hii capacity of 

giaf i »n ieiuse otHcel-. , , . . . - 

'il, ‘ %v<uds present at tho staimu n.msc m section 
,1, e.f the Criuiiani Proeuiui-J ' 'o lO tlo n"L !i;t\o 
tlie eiTeet t>f depriN'ing an <.ihc'‘i* of lu.< fiiii. timi- if 

Lj happens to go out >A the -'.ati ui house. 
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A search by a person, therefore, who is apooint. 
ed to do the duties of a station house oHicer but 
who happens to be out of the station at the tiino is 
not illegal. 

A person assisting a Police OHicer lawfully 
engaged in makiijg a search is not liable in damages 
for an illegal search. IVl Asan Alliau u Masilamani 
Nadar, 3U M. li. J. 25:'-; M. u91<J; U. W N. 

452; 25 M. L. T. 271; 20 Ca. L J. 42 i 195 

— ■ S» I OS — Security to keep peace — "OJfeeCf^ 

involving a breach of the peace," meaning of — penal 
Code (Act 'S^hV of J8»30^, s. 5lH, conviction ■under— 
Order requiring security to keeo peace, legality 
A breach of the peace or a probable breach of fh© 
peace being an ingredient of the made 

punishable by section 501 of the Pena/ 
not illegal to direct a person convicted that 

section to furnish security to keep th® peace under 

section 106 of the rriininal Procedure Code. 

Pcrffcrt/on, J— The words -‘otber offences involv- 

ing a breach of the peace” in section 103 of the 

Criminal Procedu:c Code arc t*’®**® 

actually has been a breach /f peace, and also 
where the definition of chQ o&onco involves a 

breach of the peace ... ^ ... 

Per Pratt, J.— The phra®® ®t*'®** offences involving 
a breach of the peace” includes offences which are 
offences because a bru»®‘^ occurred 

or because a uroacb®f P®=‘®® 

B SYtn Vacoou r.fiMPEROi{, 21 PoM. L. Li. 270. iOCr. 

L, J. 5l3 -13 B. st* . . , 7^^ 

— Sa I^' “ Security to lap peace — Order 

requiring' security in certain sum — 3uh.<equent 
order }>ecuritu in greater sum, legality of. 

Once a ^ftffistratc has directed the furnishing of 
rityi® ® certain sum by the accused in proceed- 
ings u^®*' i^cct'cn .07 of the Criminal Procedure 


Code tbe proceedings ( ome to an end and ho has no 
iuri^diction to alter his order. 

tv here one month after passing an order requiring 
ibe accused to furnish security in a certain sum to 
keep the peace, the Magistrate ilirccted the accused 
to furnish security iu a larger sum; 

iicfd, that the urcer was ultra vires. A Ha.i Ku.mar 
Das r. Kmi’cKok, w A. L. J. 3J5j lO Cu L. J. 486 
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S. 109 — Security for good be/ian’o«r /Vom 

at •oyrnafs and i^uspccted persons — Su.^pirioii, ivhether 
enough — Ordci bu.-=C(l on suspici'm, hgahty of. 

The only persons to whom the provisions of soolion 
109 of the C.iminal Proc'diire Code apply are 
those who take precautions to conceal their 
presence within the local limits of a Magistrate's 
jurisdiction or j ersons wlio have no ostensible means 
of subsistence and who cannot give a aarisfactory 
account of theiusrclves '1 o justify an onk-r under 
that section there must be a good basis of fact; 
mere suspicion is not enough 

Thi ee res.'Cctuble citizens of Delhi wore mot at 
m‘'ht by the Police between Meerut City and 
Meerut Hailway Station and a burglar’s jemmy 
was also fouuil somewhere near on the giound: 

acid, that those fads did not justify the passing 
of an order under section ICl) of the t'riniinal f'ro- 
cedure Code. A Gucla.m Jit.am e. Emplkur, I7 A. 
L. J. 4>2; 2U Cr L. a.^Ol I6| 

- SS, 1 10)439 — Enquiry under s. llO— 


Joint trial — Association oj accused, proof of — IPailure 

to ex’atniae evidence, effect of — Courts duty of — Revi* 

sion. 

Tije law requi'es that when proceedings are 
taken against more persons than one for a joint 
trial under section )lt), Criminal Procedure Code, 
proof should be given that they were associated 
together in the matter under enquiry. 

The petitioners were ordered to furnish security 
under section 1 0, Criminal Procedure Code, on 
evidence which was not merely meagre and vague 
but was accepted by the trying Magistrate without 
any critical examination In appeal, the trial 
Court’s order was upheld but in the Appellate 
Court’s judgment no reference was made to evi. 
dcnce on important points: 

Held, that the order passed by the lower Courts 
could cot be sustained, ina'^much as the procedure 
adopted by them was not at all satisfactory. O 
Nezxmaddi f. E.mpbror, 2S C. W, N 4S8, 20 Cb. L. 
J. 551 839 

S. I 10 — I^ofice omitting to specify nature 

of evidence — Cros8*ea:aminafto/i of witnesses — Accused 
takeyt by surprise. 

Where in a notice to an accused person under 
section 1 0 of the Criminal Procedure Code it is not 
possible to give detailed information as to the 
nature of the evidence which the proscention 
intend to adduce at the trial, the omission to give 
such details is not an irregularity sufficient to 
vitiate the proceedings. If the evidence fakes the 
aceu-ed by surprise, he has a right to ask the 
Magistrate for sufficient time, after the evidence has 
been disclosed to comineuce his cross*e.vamination. 
But where cross-examination is indulged in at great 
length and a large number of witnesses is cross- 
examined, the accused cannot object that bo was 
taken by surprise. Pat DoHRA Ahir v Emperor, 20 
Cr. L. j. 43b 260 

SS, 110* 12S — Security for good be- 
haviour — Jurisdictiofi of District Magistrate to cancel 
bonds, 7»nturc of — Reference to High Court — Revision, 
Section 25 of the Criminal Procedure Code does 
not confer appellate or revisional jurisdiction upon a 
District Magistrate enabling him to can.el a bond 
executed jn pursuance of an order under section 
110 of the Code, upon an application made to him in 
tlii.s behalf. Tl»o proper course in such a case is for 
the District Magistrate to submitthe case to the High 
Court with a recommendation that the bond be 
canuolleil, if he i.s of opinion that this should be 
done A Shanker Lal v. E.mpebob, 20 t R. b. J. 
4S9. 17 A. b J 8IU 473 

S» I 33— 06.'>frMcfton, order direetitig removal 

of^ I'indinys necessary to confer jurisdirtion—BouSk 
tides of claim 

In proccodines under section 133, Criminal Pro- 
cedure 'ode, it is necessary to estiblisb, first, that the 
ac . coinidainc 1 of is a uaisaiico or aa obstruction; 
and, sscon tig, that it was committed in a public place 
which may lawfully bo used by the public 

The tjuescioQ .*f the 6oaa fides of a olaituia aquestion 
of fact wlii^h has to be inquired into litj aay other 
question of fact Pat TfiSi Persad Si.vgI! v. SarJOO 
Si.'oH. 20 L J. 556 844 

_ S« 145 — Proceedings under s. 145— Order of 
Civil or Criminal Cpurf, evidentiary value of* ' 
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In inrestigftting the question of actual possession 
in a proceeding under section USott^e Criminal 
Procedure Code, any previous order ot a Civil or 
Criminal Court relating to the property dispute 
may throw light upon the matter, but the evidentiary 
value to be attached to any such piece of evidence 
depends upon the particular circumstances each 
case. If one of the parties to the proceedings 
in actual possession of the property in dispute and 
lost that possession by the execution of a deci'ee 
of the (Mvil Court, then it lies heavily on him to* 
show that he has since regained possession Hut 
if he was not a party to the civil decree and if it 
is not shown that either of the narties to the civil 
decree was in actual possession, iticii the former 
civil proceedings would be of no evidentiary value 
against him. N Shanker v. Bhyaji, 'ci) Cr. 

416 


SS. 145,435,439 -^-Proceediiigs under 

*. 145 — Revision — Bigh Court, power o/ interjerence 

of. 

Proceedings under Chapter XII of the Criminal 
Procedure Code are not proceedings within the 
meaninsT of scotioa 435 of the Oodo and cannot, 
therefore, be called up by the High Court under that 
section. 

Semble.— The High ^’ourt has uo power under 
section 07 of the Government of India Act to revise 
proceedings taken under Chapter XII of the < riininal 
Procedure Code. A Sakhawat Ali v. Emperor, 17 
A. L. J 3 .il: Tr. L. J. 449 ; -ti A. '02 337 

SS. 145, 146 — Proceedings under » 145, 

whether can be struck oQ — Prvctdure. 

here proceedings under sectiou H6 of the 
Criminal Procedure Code have once been started, 
the Magistrate has no jurisdiction to strike them 
off. He must pass an order either under sectiou -6 
or under section of the Code. Pat 1 kilochan 
Das V. JoGEsnwAK Das, 20 Ck. L. J. 404 352 

SS. 145,476 — Sanction to prosecute and 

order directing prosecution in same proceeding, 

validity of I 73 

SS. 145, 435, 439— 7'ftZc and posses- 


sion, question of, decided by Civil Court — proceed 
ings under s 145, tvhefhcr couifclrut — Jm-isdicHon 
of Criminal Courts — Hcrision — High Court, potver of 
interference of. 

Where a Civil Court has decided the <jne.'tion 
of title to property which fi>i'ni3 the of 

proceedings under tMia[tt<*r XII <*f the t odo of 
Criminal Procediu*o, and lias dir.^cted that |>(»ssession 
thereof be given to a particular j'eri'.'n, iho t riminal 
Court has no jurisdiction to initiate fresh pro- 
ceedings under sectiou l-l.") in rcsficct tit t ho sitino 
property. Such a proccoding is wiiliout j!iri.<dict.ion 
and is liable to i»o quashed in r-'^isi'/ii by the High 
Court. 

Proceedings under fnethm 1 l> ufiho Criminal 
Proc'.'duro Code must bo in int-. nti'^n, iii torui nnd 
in fact procccflings under ('Imince X 1 1 "I the Code 
by a Magistrate ‘inly oin[>'jwci-ed to a-'t under tliat 
chapter, 

*> hero an order nmlor seeli’Mi I t”i of t’no C"de uf 
Criminal l*rocu<liiro wa.^ passed by ir .sjagisiraio 
whose jurisdiction was np-’u to (.l uibb and .as a 
Jesuit of proceedings which ere uot in intention, 
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form or fact proceedings under Chapter XU of the 
Code: 

Held, that the proceedings were illegal and were 
liable to be set aside in revision. A Brasma Nath v. 
Sa.NDAR S ATH, I / A. Lj. j. 43 4. 20 Cr L. J. 410 I /O 

S. 147, proviso — Jurisdiction, basis 

of — Exercise of right tvtlhin three months, proof of. 

An order undir sectiou 147 is without jurisdictiou 
if it is made in the absence of any tinding that the 
right in dispute was exercised within 3 montlis 
anterior to the enquiry. 

' in Older to vest a > onrt with jurisdiction to deal 
vdth a matter under section 147 of the t.riminal Pro- 
cedure c ode it must appear that where the right to 
do suoh thing is exorciseable at all times of the year, 
the xii^ht has been exercised withiu three months 
next helare the institution of the enquiry, or where 
the right U exerciseable only in particular seasons or 
on partiooU* occasions, the right has been e.Yercised 
during the Iasi of such seasons. Ha.t Bauu Khan 

V. Baj Kisuoita Fekshad, 20 Ck L. .1. ou8 <^-v6 

SS. n 7, 206, 526 ( I ), 531, 532 

— Enquiry by Court kaviny no local jurisdiction •- 
Deject, whether curable — Conimitm' nt to thgh Court 
in respect of o^eace over which Sessions Court hus 
Jurisdiction —Bigh Court, original criminal Juris- 
diction oj, territorial extent of — Power of High 
Court to Iransjer to High Court Sessions (riot of 
offences committed outside Madras foitnt — Convenience 
The policy of the i riminal Procednro ' ode, as 
shown by sections o.<i to 5.-i8, is to uphold, in most 
cases, orders passed by a » riminal Con. t which was 
lacking in local jurisdiction or which had committed 
illegalities or irregularities, unless lailure of justice 
hus been occasioned or is likely to bo occasioned 
through such want of jurisdiction or sach illega.ities 
or irregularities. 

Where a commitment is made to the RigU Court 
Sessions over which the Sessions Com t of a Utvision 
has local jurisdiction, the High Ldurt can, on 
grounds of expiniiency and coiivonioiice, tlirecl the 
trial to proceed in the High Court itself 

Per Sadasiva Aiytr, J — J lie High Court, in its 
original criiuinul jurisdiction, has power to try ca.-<ca 
committed to it by the .Unffasul .vtugisirucy, >.nU i ho 
couimUmeut is not void by rea>on of the fuci ilmt 
a ocs:^iollS C-oiu’t in tho ,uull'as:il has loe;i] jiiri.sdietion 
in respect of the olTenco in respeet of u hieb rlio 
coiuiiiittal is made. IVI GA'Ai'Ariu ciiktiv. In ,e, 
20 Ck L. j. 4'54; 3/ M. L. J.DU;2d M. L. I', o lU L. 

W. 2b.l 463 

190, 200, S37 — Comjdatnl — 


Cognizance of case Failure to exainin-: comylainnnt, 

u tiethcr irrcjularitg or illrgalit g. 

Section lUd of the t-'ode of i jiminal Procoduro 
wbicli lays down the condicion.-i recjuiaiio for 
iniiintion of proceedings must be roud \vjin sectiou 
:;0'J of the ' ode. 

'J'bo co.tnizaiicc of un ofTonce by a Magistrate on 
f.jinpiuint is not complete until lie lias e.xamined 
the coinphiinant on oath 

The omission to examine ;i conipl.iiuant under 
section 20»1 of tho Criminal ITocedmo Code I.s not 
n mere irregularity which can bj cured by .section 
X>37 of the Code biu is un ill -g.uity w.u a vici.tces 
tho entire pr ‘cooding.j. Pelt M.'.noi; IvuKHi y. 
Emperor, 2UCu. L. J.43I 461^ 
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- ■ ■ ■ ■ SS« I90« 192 — Process issued to witnesses 

of complaiitanty effect of —Transfer of case — Non^cog^ 
nizable offence^ Jurisdiction of Magistrate to take 
cofjnizayice on Police report -Procedure, 

Tho fact that a Alagistrato before transferring 
a cojaplaint under section '9i, Criminal Procedure 
Code, for enquiry and disposal issues processes 
upon the witnesses of the complainant, does not 
materially alter the nature of the transfer, nor does 
it affect his jurisdiction. 

A duly empowered Magistrate may take cognis«- 
zance of a uon>cogQizabLe offence on a Police report 
under section lUO Criminal Procedure Code» 
but in that case he must immediately summon the 
accused. He cannot liold a judicial enquiry under 
section 20^, Criminal Procedui*e Code. Pd.*! 

Khan v. EMPEaoa, 20 Cr. L. J. 413 173 

SS. 1 92, 202, scope of— Transfer of case 

— TraasferriD<; Alagistratei power of, ^ Interfere 
with case after transfer — Grounds transfer— 

Local enquiry directed to be 
uuto Magistrate— Order, validity af ooS 

-SS. 195, 197 , 531,537— Commifment 

to Sessions Court without sat*^tton to prosecute in 
case where sanction required — Sessions Court, /arte- 
of, to acquit, for want of sanction— Appli- 
cability of ss. 631,537. 

An order of commitm®®^ f*'® Sessions Court 
cannot be quashed on the ground that the Magistrate 
took cognizance of the complaint without thesanction 
required by sections i95 and 197 of the Criminal 
Procedure Code- ^sections o3L and 5b7 of the 
Criminal Procod^c® Code apply to such cases, and 
their applicability is not affected by the fact that 
rn want of sanction was taken at the 
oppurt^uity. 

Seinble . — ^ Sessions Court has power to acquit 
the uccufi^^^ ^ case committed to it on the ground 
of wa’^t of sanction. IVI Sessions Judge ue 
n’.y^oKE, In re, 36 M. L, J, 259j 20 CR. L, J. obi 
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SS. 195, 4S7— PeaaZ Code {Act XLV of 

18C0 , s. 188 — Disobedience to order promulgated 
by pubiic — Magistrate, whether can try 

offence for ilisobedience of his own order., 

Mo Magistrate can take cognizance of an offence 
under section lob of the t^enal Code except in the 
manner prescribed by section 195, Criminal Procedure 
Code, even whore the offence arises out of a disobedi- 
ence of ihc Magistrate's own order. 

A Magistrate whose order has been disobeyed can* 
not, under section *187, Criminal Proeeduro Code, 
try thq person guilty of the disobedience. G 
llRiTUNJOY Gou V Emperor, 23 C. W, N. 620j 29 C. L. 
J. 362; 20 Cr. L. j. 657 845 

Sa 195 — Sanction to prosecute — Enquiry, 

mode of— Discretion of Court^Sanction, when not 
to be granted. 

Although no hard and fust rulo can be laid down 
os to the manner in wliich an inquiry should bo 
made under section 195 of the Criminal Procedure 
Code, it is necessary that the inquiry should bo 
Complete in every detail. 

An inquiry coubiicd to an examination of the accused 
gud his witnesses is not sufficient, The inquiry should 


proceed on theaflegations made by the party wboasks 
for sanction and on the basis of materials placed by 
him before the Conrt, and the Court should abstain 
from prononRcing any opinion on the merits of the 
case The Court has a wide discretion in the matter of 
granting or withholding sanction, but that discretion 
shooid be used with caution and discernment to 
further the ends of justice and not to permit the 
nee of the penal law to satisfy private ends or 
personal spite. Where it appears that there is 
considerable ill-feeling between the parties, and 
there are grounds for believing that there is a 
likelihood of a misuse of the law, sanction ought not 
to be granted. Pat Kalwa Gope v. Antonisi, 
(1919) Pat. 286: 20 Cr. L. J. 5*1 78 1 

s. 195 — Sanction to prosecute — Omission 

to nayne person to whom sanction granted, effect of, 
A sanction to prosecute which omits to specify the 
person, either by name or by office to whom sanction 
is accorded is bad in law, and consequently a trial 
held under such sanction is invalid, P Basbesuar 
Nath v. Emperor, 18 P. R. l919 Ce.j 20 Ce. L. J. 49J 

474 

SS. 195,476, scope of — **Rcferred to 

in 8 . 195,” yneaning of — Order directing prosecution 
— Person proceeded against not party to sui'i, 
whether invalidates proceedings — Judge entertaining 
suspicion of commission of offence, whether can proceed 
against person suspected. 

The words “referred to in section 195,” which occur 
in section 476 of the Criminal Procedure Code, are 
merely words descriptive of tho class of offences 
with w’hich a particular Court can deal. Thoy do 
not mean that section 195 governs section 4/6 to 
any extent other than this. 

Proceedings under section *76 are not invalidated 
by the mere fact that the accused was neither a 
party nor a witness in the original suit. 

If an offence is brought to tho notice of a Court 
in the course of a judicial proceediog, it has juris- 
diction to proceed under section 476 of tho Crimi- 
nal Procedure Code, it being immaterial whether the 
persons concerned appeared before the Court 
or not. 

Where a Judge entertains a suspicion that an 
attempt is being made to use as genuine a forged 
document, there is nothing to preclude him from 
proceeding against tho persons concerned with 
regard to the forgery itself. N Narayav Shalioram 
V. Emperor, 2u Cr. L. J. 426 202 

S. 1 96 -PeaaZ Code (Act XLV o/ I860;, 

s. 124A — Sedition — Sanction, by Government for 
prosecution, requisite of ^Sanction by telegram— 
Proof that telegram was sent by Local Government, 
absence of— Presumption — Evidence Act (I of >812), 
8 K8 — {Supplementary sanction after filing of com- 
plaint, legality of. 

'I he sanction of a Local Government to prosecute 
a person for an offence under section 1 24A, Penal 
Code, communicated by telegram must be proved 
to have emanated from the Government. Tho Couri 
is forbidden by the express provisions of section 
88 of the Evidence Act to make any presumption 
as to tho person by whom the telegram is sent, 
A sanction given after the filing of a complaint 
does not fulfil the requirements of section 196| 
Criminal Procedure Code, 
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The sanction must in order to the section 

nave been the act of the Local 
of a single member of suoli Goverojnent lYI 
Varadarajulu Naidu V . Emperor, 20 Ott. V 
37ML.J.80 
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— - SS. 200, 345 — Failure to exiniine 
plainant — Illegality — Non-compoundablo offencs»« 
Compromise, whcthor can bo sanctioned 840 
s. 202 — Fai'iarc to examine complainant^ 


effect of. 

A Magistrate has no jurisdiction to dispose of 
a complaint without examining the complainant on 
oath antecedent to ordering an enquiry under 
section 202, Criminal Procedure Code, nor can this 
primary absence of jurisdiction be cured by exar.'.in* 
ing tlie complainant subsequent to the enquiry. 
Pat EqoAL Kuax V. Emfekuk, 20 Gr. L. J. 413 

173 

SS. 202, 192, ^cope of —Transfer of rase 

— Tranf-ferriny ilagistrafe, poiver of to interfere 

with case after transfer — Grounds /or transfer — Local 

engainj directed to be made by Subordinate Magisliate 

— Order, validity of. 

The language of section 202, Criminal Procedure 
Code, seems capable of an interpretation consistent 
with tho long standing practice under which a 
Magistrate receiving a complpiut refers it to a 
Subordinate Magistrate for local enquiry and 
report. 

Under section 192 of tho Criminal Procedure 
Code, tho transferring Alasiatrato cannot inter* 
meddle with tho caso transferred, unless and until 
having power to do so, lio leculls it to his own 
file. 

Tho provisions of section 192 and section 202, 
Ciiminal Procedure Code, are separate and distinct 
and tho powers conferred by ono section do not 
curtail those conferred by the other. 

hero the principal reuruu which moved a 
District Alagistrato to transfer a case from 
tho Court before which wus it pending, 
without any iriconvenicuco to tli© parties or uny 
dissatisfaction on tlieir part, to his own Court 
was that he desired lo intoriii las mind as 
to the nature of tlie dispute bet\\e<. u the accused 
and the complainnnt; 

Held, that the transfer order w’-is lu't jiropcr ami 
that the chso sliouUI be motored to flie tile ot tho 
Court from wliieh it hud been traiisfene<i. 

Tho practice of tukitii; to lii-* id-iimiml Courts 
disputes involving iiic.slion.; ti’ li-dit and title 
condemnou. U Aiiitir Ma.imi >•. iiMrt.uoK, 2*0. 
L. J. 322j 23 C. W N. (j23: 2u Cu. L- J. COS 6S8 

S. 233, f- tz cr-i"'ri‘S ly 

committing 

An enquiry before a Commif'i’tg ’'f ; rl - i> iiot 
a trial and docs not C" -r v l ei-i r'* ' pi "U 

oontaiuod in section ‘ ■.•••'iare ttelo. 

IVl Sessions OK j-', -to t; d 

259; £0 Ck. L .) r>i t 674 

^ S« 2 47 1 n V) * • ' i • * r , ' 1 tf >'‘1 
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f 


adjonmed /or Ju /y vi 
on adjourned ht(i\ 

After a cas ‘ <l*)- \ 

ar^ument;i ha*! iio.Mi Ivm *! vi * • :f • nfc -I 

it for judgment. On tir. 
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of delivering judginont, the Magistrate acquitted 
tho accused under section 247 of tho Criminal 
Procedure Code on the ground that the complainant 
was absent without any reasonable excuse: 

Heldf that the case did not fall within tho pro* 
visions of section 247 of the Code, inasmuch as the 
hearing of the case had already b^en concluded and 
tho attendance of the complainant had not been 
specially directed. C Girish Chanura Das v. 
Bhusan Das, 29 0. L. J. 337; 20 Cr L. J. 492; 23 0. 
"W. N. 969 476 

S. 250 — Penal Code (Act XLV of 186D\ 

••.403,467, charges under, dismissal of—Compensa- 
tion to accused, order for, legality of. 

In discharging a person accused of offences under 
sections and 467 of the Penal Code, the Magis. 
trato, wlt\ powers under section 30o: theCriniinal 
Procedure Code, directed the complainant to pay to 
the accused 'Es. lOO as compensation: 

Held, that ia respect of the offence under section 
467, which was triable by a Court of Session, the 
Magistrate had no jurisdiction to award com. 
pensation, and thatiu regard to the oSouce under 
section 406 the araouiA of compensation could not 
exceed Rs 50 under wetion 2 0, Criminal Pro* 
cedure Code. P Shankar ftiuAi v. Emperor, 15 P. R. 
1919 Cr j 20 Cr. (. J 495 479 

— Judgment in summary 


trial, contents of. 

The law requires that a Magisfctato or a Bench of 
Magistrates in a summary (rial should givo a brief 
statement of tlie reasons for th»ir finding. A 
judgment in a single lino is not a judgment in accord- 
ance with the law. Pat Jankkv Raw. Empkror, 
20 Cr. L. j 431 207 

SS. 345, 200 — Failure to examine com- 

plaifiaut — Illegality Non-coinpoundable o|fenc<? — 
Compromise, whether can be sauctiuned. 

A complaint was made to a Magi.stratc against 
several persons of the offence of theft. Tho .Magis- 
trate, without oxuiuining ihc complainant upon o ith, 
held a local investigation and found that an nlfiMico 
in the nature of thefc had been committed During 
the cuurst* of the investigation tho parries agrc'^d to 
a compromise wliich was sanctioned by the 
trate. The accused fading to abide b^’ the forms of 
the compromise, the complainant a]>plied tu 
have tho order sanctioning tlio coin]>romisc set aside 
and for }jeriuission to proceed with his original 
petition of complaint: 

Jo Id, that the proceedings of the .'lugistiato were 
ultogethcr irregular and improper, iiiasmuclj as (lio 
olI«.“nce ecmplained t)f was not compoundaMo, unj |^^. 
Lhci'cfore, hud no jurisdiction toenterfain <>r sut,. thut 
the coinj)roinise eiiteied into befwpon (li.- p;irti- ,: 
oro\cn to permit the same to bo tiled. Pat 
I’k.vsaL) Sahl' v. Ajouuv.v N'.atii I’.amii, 20 C Jt L J 

052 S'^.d 

• ~ ~ SS. 350,528 — Tratisjir of — C'li-'t', 

u h' t her should be Aci'i#-d <K jiovo. 

Sictiou 350 <>f the fiiiniiuil I'n-.d.ir^* Cod,* 
not limited to case.s in which M ici-uj-.-ti.-s sii 'c-.o.(t 
one another in Court, but aj)i'!ic>, u! i. to cases triiiis. 
-.erred from the tile of one .Mtui'iiato’.s ('oiuf to 
that of another UM'l r c'i n o2' >1 ilioro.ii-, 

in cases f . 1 ,.! •. .-• > • i -n uf tho 

Criminal Procedme C'.d it i.- •! L i' lj 
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MaeiPtrate wlio succeeds tlie Magistrate originally 
trvin*^ or enquiring iutf> tbo case sliould commence 
the hearing de novo. L B Ganga <'hetty f. 

1/ lii’K L. T. • 5 vO On L. J WQ 480 

C-, 3^0- Kvi‘e»ce Act (I of 872^, s. HU— 

J).‘po^ition n t rfiad over to ^oitnos in presence of 
accused or ?ti.< Pleader, effect of— Proof of deposition. 
Accuaod was a witness in a Sessions trial, at the 
close of which the Sessions Judge directed his 
pro>ecution for giving fhlse evidence. He was 
b ouMit to trial, but it was found that his deposi- 
tion Cl the Sessions Court was not read over to hiB> 
in the presence of the accused or his t'leader ^ 

required by section 8(30 of the Criminal Procedure 

Code The Magistrate held the deposition to be ^ ' 
„,is.il.leiu eviaence and cliseharKed ‘he 
SulHc.que.ily the District ^“^erea 

case, set aside the order of <i-sol'»rge ^ 
fart iu r inquiry under section ad < ' chief Court 

Fn.crduro Ctde. Accuted moved 

in rovi^iou: M not have been 

UrhI.that the deposition 

tresitotl as a nuUny mercy deponent in 

larity in not reading over Pleader: it 

the presence of the accus^ evidence, as, c g., by. 

could be piovcd ^^^dmitted it to be correct 

evidence that the witnes .^ evidence of 

^vhon it 'vas read ov« to ^ ^ 

the JHdgo or Mugt^fc ^ ^ g L. J 500 

Tl'.n’ Va r. EMPt.uoR, ’ 


^ Jud(7mcnt, cnn(ent.< of— Failure 

' r' proriMons of section, effect of. 

to co/nphj ^ J., entitled to have an indepond- 
An accusedP^j the trying fourt, and such judg- 
er.t Jodg'MC^^ prepared in accordance with, and 
inont mu^ particular- required by. soction 7 of 
tro'criuiii-’-il Procedure (-ode, otherwise it is no 

riecou.l Class Deputy Magistrate thinking 
.i„!t a severer imuishmoiit should be intlictcd on 
tL accused than what he was authorised to award 
under the Code, recorded his full opinion and 
forw:irdcd the proceedings under section -*9 to the 
Sub-Mivisionul Magistrate, and the latter 
..oiiviclcd the accused and wrote the foU 
lowin-' iiidgineni. ’M have peruFed this judgment. 
1 liL'ico with the Imdiiigs anived at by the learned 
frviiio- '’a"i-trato and convici all the eleven accused 
ners.u.s for" being mc-mber. of an unlawful assembly 
v iih the rommon nbjoct of ccmmiUing theft as 

n*'/V*tha° upoirthe test laid do^Yn by section 807 
of the’u.iuunal Procedure Code this was not a 
•udgment at all. Pat Thakcu Si.ngu v. K.ui>fro^^20 

^SS. 367j 263— Judgment in summary 

trial, contents of ... . 

• S. 369— KtfVJ^iion, judgment passed in— 

ftnicir uhcfhercompctenf—Higf‘ Court, pouer of. 

Tho IlVdi C(.urt has no power to review its 

iud..-mcnt“ pronounced iu revision in a crunmal 

iu>e i-^at Nanu Kuiiore Lal r. Emperor, -^0 

T 1 4 47 ^ / I 

s, 403 i applicability of— Discharge oj 

’ a^cu^el-Rc-tnal, uhether permissible. 

Soctiou 403 of the Criminal Procedure Code 


Criminal procedure Code— oontd. 

applies only to cases of acquittal or conviction, and 
has no applicstfoo to a case m which an accused 
nfirann been discharged. A Parmeshwari Daa w. 

jl?r“ Ca. L. J. 403, 17 A. L. J, 867, IU. 

■p I i> 0 0) 03 163 

SS. 403, 435, 436 -Penal Cod^ {Act 

XHF o/ I860j, SS. 8f.3, 365, 366, Kidnapping, 

frial and acquittal on charge ojf— Trial, subseque7U, 
for oSences under ss. 363, 368, legality of 
Accused was tried under section 363 of the Penal 
Code and was acquitted. Upon an application by 
the complainant, the Sessions -ludge directed fresh 
inquiry to be made to ascertain whether offences 
u»>dcr section 366 or 3 ->8 or any other section of 
tho Penal Code had been committed by the accused: 

field, that the order directing further inquiry 
should not have been made, inasmuch as kidnapping 
is an essential element in offences under sections 
365, 365 and 36s, and the accused having already 
been acquitted of that offence, he could not be put 
on trial twice for the same offence, nor could he be 
convicted under sections 865,366 or 36S, unless and 
until the prosecution established that he had com- 
mitted the offence of kidnapping. Pdt ‘UEHAMUVD 
Saleh v. Emperor, 2u Cr L, J. 525 68d 

SSi 403, 4 1 3— Joint trial — Appealable 

and non-appealable sentences — Non-appealahle sen* 
tences, whether can he appealed against 

Atkif'Son, J — Where two pr more persons are 
jointly tried together for the same offence and one 
is convicted and awarded an appealable sentence, 
and the others are convicted and awarded non- 
appealable sentences, and the convict entitled by 
virtue of his sentence to appeal does appeal, the 
law does not warrant under such appeal the right 
to re-open the trial as an appeal in favour of those 
who have boon convicted and awarded non- 
appcalablo sentences : in other words, those latter 
have uo right of appeal and, so far as they are 
concerned, tho correct procedure is to refer the 
matter to the High Court for its consideration in 
tho exorcise of its revisional jurisdiction. 

Per JicaZa Prasad, J . — In such cases the accused 
who arc awarded non-appealable sentences have 
the right of appeal along with tho accused who 
have received an appealable sentence. Pftt Pheku 
Jha i'. Emperor, .lul9f Pat. 265; 20 Cr. L. J. 

P. L. 43-5 833 

s. 403 (4) • Trial foi' assault before Vil- 
lage Headman — Subsequent trial for hurt before 
Magistrate, legality of - JJurma Village Act {III of 
, s. 9. 

A person, having been tried and convicted by » 
Village Headman under tho Burma Village Act for 
assault, cannot he tried for assault by a Magis- 
trate, but ho is liable subsequently to be tried 
by a Magistrate for the causing of hurt upon 
the same facts, the Village Headman not being- 
competent to try tho offence of voluntarily causing 
hurt U B Ml Chit v. Mi Nyun, 3 U. B R. 

Cr. L. .1 5>3 773 

-Additional evidence, when may 


S. 


be taken by Appellate Court. 

An Appellate Court has jurisdiction, under section 
42^^, Criminal Froceduro Cotle, to ta'ie additional 
evidence or direct additi >nal evidence to be taken 
to supply a formal defect, but tho power has to be 




Vo]. LI] 


coatd. 


Criminal Procedure Code 

* 

exeroiaed with great care and 
18 satisfied that the case is one of _ i 

Per aada.iva Aiyar. J.-The powe^'^H * eUeto 
Ooort to take additional evidence un^^-eothm 428 
Ormina) Procedure Code, should be exer^w aeainst 
^ accused person only in very except!^ cases 
III VABADARAJULU NaIDU V. EUPBROB. 20 Oa T T* 

456; 37 M. L. J. 80 

S. 435 
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S» 435 — Additional District Ma^fislratt 

whether subordiTiate to District Magistrate Ord^r 

directing Jurther enquiry into ease disposed oj by 
, Additional District Magistrate, legality oJ, 

G^An Additional District Magistrate, as such, is not 
subordinate to the District Magistrate in Burma nor 
is his Court inferior to chat of the District Magistrate 
within the meaning of section 43d of the Gritninal 
Prooeduie Code. 

Where, therefore, a District Magistrate purporting to 
act under section 435 of the Criminal Procedure code, 
called for a case in which the Additional District 
Magistrate had discharged the accused and ordered 
further inquiry before another Magistrate; 

that tno District Magistrate was not legally 
competent to make such an order. I. B Empebok v . 
Nawab Ali, Bur. L. T. btij 2U Cb. Jb. J. 4i^4 4/8 


S. 

Sc 


— Revision — High Court, power of 

interference of. 

The High Court has ample power under section 
439 of the Criminal Prooodu.e Code to deal with a 
case reported to it for orders, or which otherwise 
comes to its knowledge. Pat Pheko Jua u. Em. 
PSROB, (1919; Pat. 205; zo Cr. L. J. o45; 4 P. L. J. 

4ao 333 

— "■ ' Sb 439 — Revision — Jurisdiction, want of, 

effect of. 

Although the Judicial Coinmissiouor will ordinarily 
not interfere in revision In api’ocoodiug under suction 
145, Criminal Proooduro Code, lie will do so wlioro 
a Magistrate has acted without jurisdiction. An 
order placing a prerson iu possos.-dou in proceedings 
Under section 14>of cUo Cnuimal Procedure Couo 
who has been long out of |>o«sod3iou is an order 
made without jurisdiotiou uud is, therefore, liable to 
be set aside in revision. M kJua.nkah r. Bhavaji, 
Ca. D. J. 445 ^69 

S. 476 —Bihnr and Ofi<sa Public Demands 

Recovery Act (iV of VMlAij —Certijicuto Officer, 
whether Court — Ordt^r dircLtin-j p.-j .■^cuiion, legality 

of. ^ 

A Certificate Odlcer, when acting iu the ilischarge 
of his duties under the Bthu:’ v-ua Orissa Public Do* 
mauds Beoovory Act, Pi 1 1, act.s as a Court, and while 
so acting be is a Kov'emio Oilicor £)rcaidiiig over a 
Jieveaue Court and a.i sucli ii oaijutont to make an 
order under section 47'j )t • lu 'iiiuintil Pruoo.iuro 
Code. Pat Matkuh •A P.l IJAO .Sl.NuU l'. hMrCiiOB, 
2UOa. L. J. 529j i'-Vt'. Me; i P. J- 475 769 

“SS. 476, 145 • ,.c J v/A to <(4ii 

order directifuj pro.'^cC'iU j.it tti .yu/t^c prij'jct it 
t’Cjatit'j 01 —Appf a, ii; t • ' >. 

There caaiiot in tlio h.a ao be u daoe- 

tioQ uader coot ion isJo, ii't •; i\*oeeduro Cjd)f 
and aa order for .u*i u.id'.?r sooiiotA iToj 

Crimioa I Procedure 


Criminal Procedure Code— oontd. 

A Sessions Judge has no jurisdiction to deal in 
appeal with an order of a lower Court passed under 
section 476, Criminal Procedure Code. Pat E^bal 
Khan v. Emperor, 20 Cr. L. J. 413 173 

S. 476, scope of — Magistrate making 

enquii'y requiring help of Police — Rejei'ence to Die* 

trict Magistrate, legality of~'Delayin instituting pro* 

ceedings, effect of, 

A case came before an Assistant Collector on 
appeal against the decision of the Bevenue Court 
of a 7namLaldar: the Assistant Collector being sus. 
’Vicious that a forged kabuliyat had been used by the 
P^Aintiff, an tTuxmdar^ called on Mm for an explauation 
he received along with a report by the 
tmrmlotdar. The Assistaat Colleotor then applied 
for the assistance of the Criminal Investigation 
Department from the District Magistrate, and a 
full report was submitted to him by the Deputy 
Superintendent of Police. He then referred the 
matter for inqt^ to the nearest First Class Magis* 
trate, which reinlted iu both the tnamdur and the 
momlatdar being ownmitted to the Court of Session 
where they wore coutioted, the former under sections 
2U9, 471, 219 and lOAof the Penal Code, and the 
latter under sections 4bh%nd 219 of the Code. On 
appeal to the High Court it was objected — (o) that 
even if the offence was brought under notice in the 
judicial proceedings uf the Assistant Collector aa 
regards the inaindar, it was not so brought to 
notice as regards the ma//i-a?dar, (jb) that the whole 
of the preliminary inquiry should have been made 
by the Assistant Collector who, after his reference 
to the District Magistrate, was functus officio and 
consequently his order under suction 476 of the 
Criminal Procedure Code was without jnriadiotion, 
(c/ that thore was delay in proceeding unde* section 
476 and the delay was fatal: 

Held, (l;that under section 476 of the Crimlaal 
Procedure Code it was the case which was to 
bo sent for inquiry to the nearest Magistrate aud uob 
necessarily all the offenders who might bo conoorued 
in the cum mission of the offenoe, the subsequuut 
clause of the auction referring only to such offender 
or offenders bs might at that time bo known and be 
within the grasp of the inquiring officer; 

(2; that Che reference to the District Magistrate 
did not deprive the Assistant Collector of juris* 
diotiou, us tho reference was made merely to that 
otlicur as the »?xocutivo controllor of the Police ami 
not to him in his judicial capacity us the Distrioi* 
Magistrate; 

that although it was e.xpodieut that speedy 
action sliould be taken, tburu ivas nothing iu the 
section itself or in thu reasons for its uuactiuout 
to hold that officers acting under it were bound to 
tiiaku their inquiry in thj actnul courso of thu 
judicial prucoediDg, or sj shoicly tli'‘ivuft;.-f as tu 
lUiiku It a coutinuatiou ot ciiusu prooee iinga- tUo 
Bcciun WHS enacted ii<jL uith tbu iuLuntiou of pro- 
leclif.g offenders agauibt jiubiic juanuu from pi-.>. 
.-u.;utJous by the Cuu-ts, but to f icilitatu, whorovyi- 
and wnouevor those offonojs laigb.toonic ta uotico 
sucli prosecutions by O'oiirts. i3 *''a.ja\ Dia'kau J, 
i;.iii’EituB, 20 Bum. u . i;. U./i., lo 
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Criminal Procedure Code— concia. 
ss. 476, 195, scope of — “Referred to 

in B. 195,” meaning of— Order directing prosecution 

. Person proceeded against not party to suit, whe- 

tUer invalidates proceedidgs — Fudge entertaining 
suspicion of oomtnission of offence, whetlior ^n 
proceed against pcison suspected 202 

, S. 487— Penal Code cAcb XLV of 18 i0;, 

' s. 188— Disobedience of- order— Magistrate whose 
order has been disobeyed, whether can try 


PenalCode (Act XLV of I860’, s. 

■ ?f)0 - Resitoration oj property^ order for — Criminal 
forcet use' of, whether n^ce^sary. ^ , ■ 

An order under section o-i'.?, Criminal 
V.ode, directing the restoration of 
per’tycan only be made where dispossession \8^ 
the use of criminal force as defined in |e p 

oE the Penal Code. PHariC..ani> v 


H. 191M Cr ; 20 Cr L. J. 488 


472 

^ S. 526- Trans/c) ^ ground for 

examination of complainant, wh^ ^ ^ 

iraa^er-Criminul to remember 

It is very iniporiant for accused per- 

t1iaf lawyers in charge of ^ 

sons have a large discretioa^^^ 

conduct the defence of ac® 

tion of accused persor^^ ^^.^.^^^ 

cases should 

utixiety and Courts anything 

bo specially on ho j| ^ increasing their 
>yhich may have 

aukicty. Magistrate stopped the cro^a- 

Vylicro a »y . complainant in a case because 
e*xamination complainant had been fully crois- 

'wV CRC hour: 

the Magistrate was guilty of an a'*t 
..“‘^“jhJrction which could reasonably lead the 
^ to believe that they wouhl not get a fair 
liis hands and that the case sliouUl be tnvns- 
Sr>'i to the ;ourt of somj other Mugistrato Pat 

i^suf V. Buxi Cal Masdal, '20 Cr. L J o'.y 847 

^ • S, 528— T)-afi.«/er— 3/n9isfmte having little 

time to dispose of casc,ivhether good ground for 
. transfer. 

Although a District Magistrate has very wide 
powers of transfer conferred upon him by section 
fi-i-i of the Code of Criminal Procedure, he must 
in the exercise of these powers act in a judicial 
manner and not capriciously or arbitrarily. 

Tlie fact that a Magistrate before wiioin a case is 
pending is also the Treasury Ollicer and has 
very little time at his di.sposal by virtue of his 
duties as a Treasury Ollicer is not a sutHcient reason 

lor directing a transfer of the case from his Court. 

GiiULAM Mohiuddin r. K.mpekor, 20 Cr. L J, 

402 162 

gs, 53 1 1 33 / 1 applicability of — Commit- 

moat to Sessions Court wi’^hout sanction to pro- 

— 3 , 532» scope of - iVant of terriioriai juris- 
diction in Com-nittinj iitgistrate, e^ect of -Commit- 
tal orderjor, whether liable to be gushed. 

Seecion Mi of tho Jri aiual 'roeodure Code 

d<> 3 j"not deal with c.i59S in waioh the defect ia 
theoaaittil orl>r arUis fr i n w lat of tentorial 
i.Tris’Ueti>a. A RnTIIISaM Pillvi, In re, 2D Cft. L_.r 
416 * 


Criminal produce prosecution 

fail to prodned ad 
V\bere ^ the ( onrt is justified in making 

important witnc55,h^^ if he were produced his evi- 

the be favourable to the prosee^ion^ 

p^gfjPEBOj* u Amolak Bam, 20 Cr. L J. 619 679 

- Adoption ^ lllatom adoption, validity of, 
son or brother is alive: ^ 

custom of taking an illafom son-in-law iff 
t),/ same in the Kamma caste and in the Keddi 

There is no analogy between adoption proper, 
the object of which is primarily religious, and 
illatom alliliation, the object of which is secular 
only, and the rules of Hindu I aw do not apply to 

the latter, which is regulated solely by custom. 

Illatom affiliation is valid even though the 
attiliator has a son or an undivided brother living 
PC Nalluri Kristnamma i'. Kamei'alli Venkata-^ 
sumiiYYA, 17 A. L. J. 66.'; -^7 M L i; 26M. L. T. .;6: 
23 V. Vf. N 10 0; 30 C. L. -T. 145: 10 L. W. 93; 21 
Bom. L. B. 906. [1919) M. VV. N. 551 

AUenettion— Occupancy rights, creati-n of, 

whether amounta to alienation. 

The creation of an occupancy tenancy amounts 
to a permanent alienation of the land, h'asmuch 
as the rights created derogate from the full t»t^_ 
6f the landlord. P Bhagwana v. Balik Kam, :<7 B tt. 

1919 

— Qift to stranger — Donee dying chiidless — 
Land’, whether reverts to jamily of donor— Person not 
hartnp locus standi to question gift, whether can ret 
up invalidity of gift. 

Where land is gifr.od to a perfect stranger who is 

not in any way related to the family of the donoff 

there can bo no reversion of the land gifted to t e 

donor's family on the failure of the donee's Ime. 

A porsou who has no locus standi to question the 

vaUdity of a gift, is precluded from disputing its 

validity on any ground whatever. P Dasa v *^**^**<1 

47 P K. 19.9 -V 

Marriage— Rathi RajpuU of Kangra District 

— Janjhararu mat riayc, whether valid. 

Among Batbi Rajputs of the Kangra District a 

janjhararu marriage is valid. P Gobindo i’ Empem^ 

10 P. R. 1919; Cr 20 Cr L. J. 554 r? / 

Noakhali— of Property Act 

188-2 , << i0» j — Landlord and tenant — Lands 

yrantvdfor purpose of erecting houses Transfer of 
osat raiyati holding — Lnadlonl, consent of, tohe r 

necessary. j 

In Noakhali and its neighbourhood with rogara 
lands granted for the purpose of erecting houses on, 
there is a local usage or custom prohibiting t e 
tiausfer of an <>sut raiyati holding without t 0 
consent of the landlord. C Hkmaprova Moeom^^ 

Shamilat— CWhai-t-y cultivating portion of 

iliamilat — Remedy of other co-shnrers. 

Where a co-sharer cultivates a part of the common 
laud, the other co-shurtrs can apply for partition 
but are not entitled to au injunction restraining the 
CO-SI, arer from cultivating the laud. The fact 
a fair is held on the laml every year when the land 
is free from crops and that it is reserved for. 
camps of officers on tour does not affect the. 

P Ah.UAD e. 8DNDAB SlNGU, 36 P. It. R. 1919 
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Custom — conoid. 



,„hether exclude 

half.brothers-Kuhur Me Kaliarunwala, 

Tahsil and Di$trict MianwaU. T; 

Among Kaliar Jats of Mauza KalS^wala Tahsil 
and Districfc M ian. wall, iu succession aWp^g brothers, 
.half brothers are eiccluded by full Babers. P 
Khuda Yar V. Ahmad, 33 P. R. J9 9 298 

Succession — Mother and step•hroihe 1 ^i^^J^^^^ 
Jats of Ludhiana District. 

Among Hindu Jats of the Ludhiana DistHota 
widowed mother is entitled to succeed to the esti^ 
of her childless son in the presence of a step-brother. 
.P -Partau Singh v. Jai Kaur, 43 P, R. 1919 417 

— — Village common land — Appropriation by 
small section for particular use, whether permissible. 

• It is not permissible to convert a iakia built on 
shamilat into a mosque, thereby diverting the pro- 
pel ty from the purpose for which it w as given and 
..depriving a considerable section of the community of 
• itsuse U Maula Bakhsh V Dasondhi &S3 
DG^CI person* suit against — Legal represen- 
tatives, substitution of 160 

iDharmadayam inam — Crown grant tor 

charity, for upkeep of mosque and feeding poor — 
Construction o} document — Alienation, temporary, by 
trustee — Lease and inortgage of endowed property — 
Performance of services — Resumption of inam, right 
of — Suit for possession — Litnitation Act • IX of 1908), 
Sch. 1, Arts. 14, 1 44. 

Dharmadayam mams granted by the Crown for 
oharitablo objects, on condition, of certain service.s 
being performed, cannot be resumed merely because 
the trustee has made a temporary alienation of 
the endowed properties, so long as the services 
. mentioned in the deed of grant are performed, oven 
though less efficiently, and the endowed property is 
not wholly lost to the charity. 

A grant of acme villages was made by a Nawab 
of the Carnatic for the upkeep of a mosque, for 
performing the usual festival.^ and for feeding 
travellers and poor men. The grant was not in 
the nature of a personal inam but was a charitable 
or dharmadayam inam and was tn subsist so long 
as the service was performed. The British Govern- 
ment confirmed the grant and exempted the villages 
from payment of Government revenue. Tlic trustee 
having leased one of tho villages for 12 years and 
usufructuarily mortgaged another for 1*0 years, 
the Government resumed the inam The services, 

I however, continued to be performed. Tho plaintiff 
.trustee sued Gover/iment for posse.'^.'ion of the 
village’s more than a year after the order of 
resumption was passed: 

Held, ( 5 ) that a teinjjorary alieniiiion whereby the 
property was not altogotber lost to tho charity did not 
.justify resumption: 

l2) that as tlio object of tho .suit was to recover 

• possession of Hie villafres, Iiatevor the form of 
.the prayer, tlio order of resumption eh<»iilil be 
. treated as a nullity 

(3) that tho suit was in iliric under Article 141 of 
,Bcodule I of the l.imitat ion Act: 

Per Abdur liahi}n. J — Any defnulii in the perforin- 
bianco of services, of howev» r minor a cimract<*r, 

• would not come within the comlition of the grant, 
•,‘bo lopg as the service i.i perloi meu*. Wiiat i? eon- 
y^smplated by the said c-rjiclition is that, if th-’ 


Dharmadayam Inam- conoid- 

oharity fails altogether or substantially, for instance, 
•through the disappearauco of the mosque or of 
persons who would resort to the institution for 
.prayer, etc. or if the charity is entirely discontinued, 
then the Government wocld be entitled to resume 
the grant. But the resumption is not justified 
where the services 'are still maintained, though not 
as efficiently as they ought to be, and some at least 
of the objects of the grant are of an unfailing 
character. IVI Secretary of Stats fob India v, 
Gulam Mahaboob Khan, 9 L. W. 587; 37 M. L. I 71 


{Dismissal in defauIt-^AppUcation to set 

V aside, dismissal of — Application to restore applica- 
tion, whether lies 152 

Divorce Act (IV of 1869)* ss. 12*14* 

1 '^'—Petition for dissolution of marriage not oppos- 
ed — Qfiurt, duty of, to make enquiry — Delay — Collu^ 
sion. , 

A decree for dissolution of marriage cannot bo 
legally granted merely on the ground that the re- 
spondent does'aot oppose the petition. 

The Court must satisfy itself that there was good 
reason for tho dela'y, jf any has occurred, in suing; 
that there was no oouaivance and that there has been 
no condonation P Lehna Mali' Hakim Bibi, 25 
P R 1919 235 

Easement, dis contiuuance of enjoyment of, 
effect of 372 

Estoppel. 5ce EvidrncbAct, B lli^. 

— Agreement to hold property as tenant — 
Ejectment, suit for— Objeetiou that plaintiff is 
not sole owner of property, whether can be raised 


■ Tenant inducted into possearion, whether 

can deny landlord’s title — Rent, j aytaent of, to 
third ppr.son, effect of 494 

Evfder.ee Act <1 of 1872)* s. 21— Ad. 

mission, evidentiary value of. 

An admission by a party is of considerable weight 
as evidenco against him, aud may, if unc.xplained, bo 
even decisive. IVI Sankaracharya Swa.migal'v. 
MaNALI SaKAVANA MUDALIAKj 876 

,43 -Statement of public servant. 


recital of, in public record, relevancy of, to prove 
particular grant by Government. 

A recital in a public record as to a statement made 
by a public servant with reference to a particular 
grant by the Government may bo admitted, under 
section 35 of tho Evidenco Act, as proving that tho 
public servant made tho stafeuient that he is stated 
to have made, if the fact that ho made such a 
statement is a relevant fact. But such a recital 
would not bo admissible under section 48 in a case 
where a specific right claimed by a particular 
individual, ami not a genera! right, i.s being dealt 
with rrt Sankaracharya Swamigal v. Manali 
Saravaxa MiD'Liar 876 

S. 4d - Statement of public siM-vunt 

recital of, in public docnnient, admi.^-sibility of • ’ 


■ — S. 65* 66* 90* I 14 — Doru?ncnt more 

than thirty years old not produced — ci'i. 
deuce, whether admissible. 

A dcfcMidant wIk- in of a doi-nnient 

more than thirty yi'urs whi.-h ho knows will, ho 

ii?quired in eviilenco, i.s bonml to f>rf<lino ir. Ifh^ 
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Evidence Act— contd. 

fails to do so, the plaintiff is entitled to give second- 
lury evidence of the contents of the document with- 
out giving any notice to the defendant or to his 
Pleader catling npon him to prodace the original, 
such notice being excused by section 66 (a) of the 
Evidence Act. 

In a suit for redemption the defendant mortgpgee 
was in possession of the deed of mortgage which was 
more than thirty years old, but he failed to produce 
it at the trial of the suit, aud the plaintiff, in order 
to prove the mortgage, produced a certified copy of 
the deed: 

Held, that the certified copy was admissible in 
evidence under section 65 of the Evidenee Act, and 
that section SO of the Act did not limit or con^oe 
the application of that section to cases where 
original document is actually produced in Court. 
A Dwarka Singh Bama Nand UpadhyA/ 

J. 7lli 1 U. P. L. H. (H. C,) 81 

S. eO— Criminal Procedure Code (Act V of 

1^98^, 8. 360 — Deposition not read ©tvr fo witness tn 
presence of accused or his Pleader, effect of ProoJ of 
deposition. 

Section 80 of the Evidence Aot contemplates that 

the deposition, which it is proposed touse as evidence, 

should have all the guarantees of authenticity whiom 

♦be law presciibes, one of them being that the 

Magistrate shall have a/gned it only after it has 

been read over to the witness in the presence of the 

accused or his Pleads^. order that the witness 

and the accused m^ opportunity of pointing 

out mistakes. L® Tun Ya u. Emperor, -OL.B. 

R. IP; 20 Cr. L. J- 666 

- pO — Document more than thirty years 

old not produced— -Presumption as to execution and 
attesiatiof*'“ Failure of party to produce document. 
The permitted by section fO of the 

Evideooo Act of the due execution and attestation 
Qf 0 document which is shown to bo 30 years old 
be made by the Court where that document 
Q/tnnot be produced but a certified copy of it is 
forthcoming. A Dwarka Singh v. Bama Kand 
Upaduya, 17 A. L. J. 711; 1 U. P. L. P. (H. C ) 81 


— S.92 — Oral evidence to contradict recital 
in deed, whether admissible. 

There is nothing in section 92 of the Evidence 
Act to exclude evidence of an oral agreement which 
contradicts, varies, adds to, or substracts from, not 
the terms of the contract, but some recitals in the 
contract itself. Pat Mukhi Singh tv Kisiiun Singh 

320 

s. 92) proviso 3— ConsO-ucfion of 


lease — Condition precedent, proof of — Oral evidence, 
admiAsitititp of. 

Having regard to proviso 3 of section 92 of the 
Evidence Act, it is open to a Court to find that an 
ijara patta granted by a landlord to a tenant 
was intended to bo operative only in the event of 
the lessee being able to obtain possession of the 
leasehold property, and that such possession was 
a condition precedent to the attaching of any 
obligation upon the tenant to pay rent- C K'FiL- 
ODDIN V . Saddab Ali, 29 C. L. J. 478 918 

I ■ ■ ■ S< Unregistered bond, suit on — Con- 

sideration denied — Burden of proof— Fraud- 
In a suit upon an unregistered bond if the 


Evidence Act— conoid. 

defendant deniea consideration, the onua lies on 
the plaintiff to prove that the bond was executed for 

consideration. . . . j. 

In a case in *^f“oh there is no dispute as to con- 

sideration 1 ^“*^ defendant raises the plea of 

fraud 6.ccording to illustration ( 6 > to section 102 

of the Evidence Act, the onus lies on him to prove 

the faois which amount to fraud. P Neki Bam v. 

KhvsBI Bam, 39 P. L. B. 1919; U P. W, B. 1919 


■ 5 , II 5 — Estoppel — Agreement between 
parties to suit to abide by decision in another suit 

S, II 5 — Estoppel- -Agreement to hold 


property as tenant — Ejectment, suit for - Objection 
that plaintiff is not sole owner of property, whether 
can be raised. 

M. held a house as the tenant of two brotheis D. 
and L. The house was attached in execution of .a 
decree obtained against D. alone. L, during the pen- 
dency of execution proceedings, applied for, and 
obtained, a preliminary decree for partition of the 
house, but before the decree was made the house 
was sold by auction and was purchased by il-, the 
predecessor-iu-title of the plaintiff. After the sale, 
if. executed a sarkhat agreement to hold the house 
as a tenant in favour of R. and agreed to vacate 
the house, if required by R. to do so, on receiving a 
month's notice. He, however, refused to vacate the 
house when served with notice and the present suit 
was brought to eject him therefrom. He resisted the 
suit on the ground that the plaintiff was not the sole 
owner of the premises, and, therefore, had no title 
to sue for his ejectment: 

Held, that in the presence of the sarkhat exeonted 
by if. in which be agreed to vacate the house if 
required to do so by Jl., he was estopped from 
denying the plaintiff's title to get the house vacated. 
A Mathra Prasad v. Goeal ChaNd, 17 A L. J. 83^ 
IIU. P. L. R. (H. 0.) 100 548 

ExchanfifC— Covenant for return of property 
exchanged in event of obstruction— Suit based on 
covenant — Limitation 935# 

Execution of decree — Attachment, de- 
termination of — Supurddar, liability of, extent of 


I ■ Attachment, whether subsists after dismissal 
of execution application. 

An attachment once made in the pursuance of an 
application for execution of a decree does not 
necessarily fall with the dismissal of the application 
for default af prosecution but may continue in full 
force thereafter, and a sale held under an attachment 
that made in the course of proceedings upon a 
previous application for execution is valid. C 
Jaoadibh Bhattacharjee V. Bama Sdndaki Dast^ 
23 C. W. N. 608; 29 C. L J. 411 972 

Decree for possession of property on pay- 

ment of money without fixing time for payment-^ 
Limitation for execution o7D 

Proclamation of sale— Omission to state 


time of oommoDoement of sale — Irregularity— Sal^ 
whether can be set aside 864 

Property in possession of judgment-debtor 


— Delivery of possession, how to be made— 
Symbolical possession, whether operates to save 
limitation 72 


ftENBBAJi INDEX. 
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Execution of clecrte~.oonoid. 


Sale — Aoction-porohati* deprived of pro- 

pexiy by paramount claimant, remedies of— 
Suit to recover purchase-money, ■uydntainability of 


% 

.A' 


Sale - Auction-purchaser^ posittvxof. 

1 i. „ . ■ 


An auction-purchaser at a sale in exodotion of a 
decree is in no better position in respocfc^ of bis 
purchase than the judgment-debtor whose* right, 
title and interest he has purchased. So that 
a judgment-debtor owns a portion of a houpe wh^J6h 
is sold in execution, the auction-purchaser cannot seV^ 
up a claim to the whole of the house. P Jbewni 
Misri, 45 P. L. R. 1910 100 

Sale — Bid, nature and effect of— Death of 
highest bidder —Revocation of bid — Procedure 

805 


— - Sale -r-Death of judgment-debtor after attach- 
ment but before sale — Legal representatives 'tiot 
brought on record— Safe, validity of — Applicati07i to 
set aside sale — Objection not taken irt application, 
whether can be taken in subsequent suit- 
Where a judgment-debtor dies after the attach- 
ment of his property and the property is sold with- 
out bringing his legal representatives on the record, 
the sale is not invalid. 

An objection .which can be, but is not, made a 
ground of attack in a proceeding to set aside an 
execution sale cannot be raised iu a subsequent suit 
for setting aside the sale on the ground of 
irregularity, • C Jagadisb Bhatxacuabjee v. 
Sdndari Uasya, 23 C. W. N. 608; 29 C. L. J. ^11 972 

Sale — Judgment-dobtor who has parted 

with property to stranger, whether can apply to 
set aside sale — Jurisdiction — Revision — High 
interference by ® 

■ Sale — Objection allowed — Remedy of 

decree-holder -Separate suit, inaintainabilitj'^m 

Sale— Suit for refund of purchase-money 

by auction-purchaser, inuiutairiubility of 
of purchase-money, when allowable oyo 

- - ■ Suspension of execution — Revival of 

oeedi^s ®q 

Fraudf — Burden of proof * 

— committed with plainti^’s coimivance, effect 

of* 

Where a fraud has been committed with the 
connivance of the pluitititT, !io uot entithfa to 
invite a Court of justice to interpose lively in 
his favour with a view to eritrioate him frmu the thm- 
cuilty in which he hua plm-.-u liimsclf. C 

Lal u Nahain Miska, U h '.2^7 

.decree obtain. ’ h.i.-S.iit for declaration 

that decree is not bhi U.i-j - b'j^,..>nnr 
Court— Jurisdictir.. . z' /;•/. m '-/ C -'irt 
ance of suit — Cour(-fi.v — Cottvf ice:. Ac (, 

o/1870),s 7 (iv) <s . 

A suit to obtain a ira* 
by a Court was oboiiriod 
on the plaintiff can b-* la;.', 
jurisdiction to tin- ' if ' 
provided the 8ubji*ct-M 
jurisdiction of th'- 
instituted. 

A suit for a df^rlyv-i' 
binding as having b 

within section 7, sub-a .' 


. i'll- 
a- 


;i. U 


• « 


ii 


¥ » 




ur'* 
bb-V 


a di-croe pav'cd 
J jb noi. binding 
,.;t .;f iuf<-rior 
_ \ ilio df'.-Tee, 
wilbin the 
Jio nail is 


docreo 
fraU'': 
i H.^B IC, 


Ii 

1 • * 
of tbo 


Fraud— ooncld. 

Court Fees Act and the Court-fee payable thereon 
is an ad valorem fee on the value at which the suit 
is valued in the plaint. M Pilla Earkadu v. 
Tedula Chkndrayya, (1918) M. W, N. 662; 24 M. L. 
T. 264 536 

, parti/ deprived of right through, remedies of! 

1 he question of the remedies open to a plaintiff 
where he has been deprived of his rights owing 
to the fraud of the defendant discussed and the 
remedy indicated A Jhumak Bai v. Bindbshri Rai, 
)7 A. L. J. 797| 1 U. P. L B. »H. C. 62 125 

Gov^ernrr.ent of India Actf 1915 (5 6c 
6 G 80 . V,C. 61), s. 101 (4) — High Court, 

cemstitution of. 

^here a High Court is so constituted that not 
less Mian one-third of the Judges are Barristers 
and nut less than one-third are members of the 
CovenaiAed Civil Scrivee, the constilntion is in 
accord w\th section 10. of the Government of 

India Act. ATejpal v. Jhaoru, 1 U. P. L. R. iH 0.) 
38 ■ 65 

. — High Court, power of, to interfere in 

revision with proceedings under ( bap. XII, 

Criminal Procedure Code oo*^ 


ft A * V ^ W ^ 9 

S» 107— Rij/bt o/ fair trial, denial of — 
Remedy. 

An order of dismissal by a Court made without 
applying its miucl to any provision of the law 
amounts nut only to a refussl to exercise jurisdiction 
to which section 116 vf the Civil Procedure Code 
would be applicable, but is also a denial of the 
light of fair trial contempli.teA by the Government 
of India Act, 1916. J-at >■ Bam Sahu v. 
Bhakhori Mandab, 4 P. L. J. 189 

s- 107 — Small Cause Court deciding 

question of title — Revision — High Court, whether 
can interfere 512 

Qt*ant, construction of — Grant to bj. clficpersons, 
described as servauts of mosque, for expenses of 
lamp oil and for prnjers for prosperity of Govern- 
ment - Trust, whether created 42 

- of land to mosque- Summaiy settlein. -f— 

Grant, continuance of, on payment of quit n . — 
Laud sold to stranger— Govemmant, wheti..;- 
cun levy full assessuiout — Sa«ad, construction of 

910 

Guardian and minor— (7nttr<ij’a«, powers 

of, e.r/ent of. 

The position of a guardian is that of a trustee in 
relation to his ward, he cunuot embark on u now 
trade on behalf of the ward: at auy rate, without the 
sanction of the Court. C Kbishnauuan Bankhji c. 

StvYAsi Chaban, 29 C. L. J. 28Uj 28 C. W. N. 60<» 

597 

Guardians and Wards Act (VIII of 
1890), SS. 4(2), 7 (2), 41 (3), 45 

(I) (C) — Do facto (juardian, uhether yuordian 
under s 4 {2)— Statutory .jua-dinn. api.oint-.r.ov.t 
of effect of. on position of fiH’to onard'ar.-— 

Jurisdiction of Court to di'-ect do iuotu .j r , rd xq 
deliver property to ^.t-itutory oo.ndi-in. 

V de facto guardian is a tli-* 

ii,./ ..f section 4 (2j .-f Gn:-'.. lu. I \V: rd.' .\,.t 

The appointment <>t :i m;»i ;> iy -ii.'-'ian nndi.r 
the Guardians and W .r ib i » ,''ct-. i. i.kj’ vh a 

facto guardian fr -5: !i •• :,,,j ^ 

(2) of the Act. 
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Guardians and Wards Act- condd. Halaf WlemptiSr-^-oncld. 



It is compoteiit to the Court to require a de facto 
guardian under section 41 (3) to deliver the 

minor’s property in his possession to a gunrdian 
appointed or declared under the Act IVI Wallace 
SiTHA Boi r Wallace Kadha Boi, 36 M. L. J 189 

236 

— ss. 34, 45 - Guardian, appointment of, 

subject to furnishing security — Failure to furnish 
security, effect of —Accounts, failure to fiirnieh — 
Guardian, liability of 88 

S. 41 <3) — Death of ward— Power of 

C'owrf to f ass order directing guardian to handover 
properties to minor's heir — ‘For any enuse’, *prope^ty 
belonging to the ivard,’ rneanings of. 

VVbere the powers of a guardian for the prop«*‘^y 
of a minor cease, owing to tho minor’s deat^i 
Court has jurisdiction, under section 41 (3^ of 
Guardians and Wards Act to pass an ord^ direct, 
ing the guardian to deliver tlic property of *’^^® minor 
to the latter’s heir 

The words “for any cause” in section 41 (3) of the 
Guardians and Wards Act are not confined to the 
causes moutioiied in clauses (U th® 

section and tho death of the minor is also a “cause” 
which puts an end to tho powers of ^ the guardian 
within tlie meaning of tho “auy cause ” 

The expression “property belonging to tho ward" 
in the same clause includ«?s property which belonged 
to the person who wa!^ a ward though, by the 
cessation of his minority m' by his death, ho has 
ceased to be a ward IVI Nataraja Pillai i*. 
SUHBARAYA PlLLAI, N 410 529 

ss. 46^ 34 — G an rd in n, n ppointmen t of, 

subject to furpi’ihtng security Failure io furnish 
security, of— Accounts, failure to furnish — 

(^uordiaV ifabihty of. 

Where » P®r-'^on is appointed to bo the guardian 
of the property of a mijior subject to furnishing 
certai** security and he enters into possession and 
niai'Agen'etit of tho minor’s property, the fact of 
his failure to furnish security would not exonerato 
jiim from disciplinary action on tho i>nrt of tho 
Court under section “jr*, cluui-e (1 b. the 
Guardians and Wards Act A Jadoo 'Jiuaki c. 
Bara.'i Dko i7 A L J. 377 H8 

— - - — Si 48 — 'Orders j««ide under the Act' in 
s 4*^, whether include requisition tinders. 41 (3'* 
i-'cetion 48 of tho fJiiardians and Wards Act. which 
refers to ‘orch^rs made under the Act’, tloes not cover 
tho ca.so of a ‘recpiisition’ under section 4 of ilio 

Act. IVI Wallace Sitiia Boi c. WAi.r-At i: Hadma 
Boi, 3ti V. 1 . J. iHii 236 

Halai IVIcmons of PoreR>under, /au- 

applicoUc to — Succession — Hindu or Muhainmadun 
Law —Cu-stoni —Diiinicile, change of, effect of. 

Halai Memons of l^orobunder are governed by 
Hindu Law in mutters of succofsion and iiiherilaiiee. 

A Halai Meinon of Porebunder residing and 
carrying on business in Bombay wlm has not ^oMTcd 
his connection with Porebunder. would be governed 
by the law applicable to Halai Memons of Porebunder 
and not by that governing Bombay Hemons 

Por8c(ft. I’ — Pernmnent residence in Bombay 
dc>e8 not necessardy itnport the Muhammadan law 
of succession for one whose ancestors w« n- conv<‘ited 
from Hinduism. Severum e from the d«)niieile of 
origin and i)crtnanent residence in Pombav would, 


in the case of persons fallinPT within tho purview of 
the Indian Succession Act, effect change of domicile 
and with it a obange of law, e flr.,from French to 
Anglo-Indian or Portuguese to Anglo-Indian, but it 
would not ciiaiig® the law of succession for Hindus 
or B MAHO&tED Haji Abu 

-KhatuB'^L Bo.m L. B> 85 513 

Hin<fu Law —Custom —Adoption — illatom adop. 
tion validity of, Nvhere son or brother is alive I 

Damdupat, rule of, applicability of — 

Capitalisation of interest — Interest exceeding ptin^ 
cipal, whether can he recovered. 

Where in a suit to recover a sum of money, the 
amount it is sought to recover is, for the most part, 
made up of interest which largely exceeds the 
principal, and there is an agreement in writing 
whereby the debtor agrees to pay interest upon 
interest, there is nothing to prevent the T ourt from 
awarding the full sum claimed, both as a matter of 
natural inference from the agreement and as a 
matter of Hindu Law. 

Per Shah, J . — Tho rule of requires that 

the interest in the course of one transaction shall 
not exceed the principal. Rut it does not prevent an 
agreement between the debtor and the creditor to 
capitalize interest at a stage when the interest does 
not exceed tho principal. All the Srariti writers and 
the commentators are agreed that there must bo an 
agreement between the debtor and the creditor to 
capitalize interest in order to justify the calculation 
of intere^st in future ou tho sum made up of the 
principal and the interest thus agreed to be capita- 
lized, B Eiiimji Bhimsi i>. Chun'ilal Ambaidap, 
21 Bom. L R 4 9 353 

Dehutfar — Endoiment, general, for worship 

of Qod, validity of. 

Under the Hindu system of law a general endow* 
ment for the worship of God without giving the name 
of the deity for whose benefit the endowment is to 
take effect is void for uncertainty. C Chandi 
Charan V. Hahiuola Das, i;9 C. L J 3fiH; 23 C. W. 

N. G4-> 215 


■ ■ Siirvivor.ship — Letters of Adminis- 

trati ui, whetliet can be granted to person who was 
member of joiiB Hindu family with deceased 


AC I 


■' Heversioner, interest ol, nature of . 

Apart from any binding agreement having the 
force of a decree or operating as an estoppel, a 
Hindu reversioner holds no right or interest in 
pricscnti in the property which a female o>vner 
hohl.« for her life. Until it vests in him on her death, 
should he survive her, he has nothing to assign, 
or to relinquish, or even to transmit to his heirs: 
and if ho is a minor, his guardian cannot bargain 
with it on his behalf or bind him by any contractual 
eugugemcnb in respect thereto. O SANKAT.t Prasad 
v. Kali Prasad, 2z O 0. 48 545 

Reversioner, whether entitled to apply to 

set aside .«!ale in execution 359 

Adoption — Patita, whether can adopt 

— Adopted son, position of. 

A pcr.son who acquires a share in property Ly 
partition and afterwards becomes a "patita" by 
the commission of a crime of v.'hioh he is found 
guilty, is not proL.bitcd by the Hindu Law fiom 
adopting a son, and there is no disqualification iq 
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such adopted son from inheriting to his father’s 
property. B Vaman Goburao Deshpande v. 
Krish> 4 AJ 1 Timmaji Kulrabni, Bom. L. E. 427 

3B3 

. AliCnatiO/l by female — Legal necessity 

Jiloney paid for one purpose diverted to another 

The fact that money advanced tc a Hindu female 
for one legal necessity is used or dnerted to some 
other purpose equally valid is not sultcient in itself 
to invalidate the transaction A Jaodishwar Prasad 
V. Sheo bakhsh wai, i U. P. L. K, ^K. CJ.) iiy 856 

D&y il 3iS^ — ~ Kart a, poti'cr 

of, to bind infant members by act— Trade, ancestral — 
ifinor members, iiability of — Karta, whether can start 
neii' trade Karta appointed guardian of minor 
membei', powers of. 

An ancestral trade like other property is descen. 
dible upon the members of a Hindu undivided family, 
and in carriing oii suca a trade infant members 
of the undivided family are bound by all acts of 
the manager incidental to and ttowmg out of the 
carrying on of that trade, including loans contracted 

for the purpoics of the trade 

‘Ihe guardian of a mirror has no power to start a 
new business ou behalf of his* ward so as to make 
him liable for debts incurred in carrying on such 


l0CLSiO6$$ 

Ihe manager of a joint Hindu family has no 

power to Sturt a now business so as to bind infant 

members of the family. , , i 

The powers of the karta of aa undivided Ilmau 

family in respect of u trade started after the death 
of the ancestor for the bonelit of tlie joint family 
are not the same us those in respect of a trade 
started by the ancestor and earned on after liis 

death by the karta of the joint family. 

The embarking on a new and speculative trade 
by the feamiof a joint family cannot be said to bo 

for the benefit of the estate. _ • *. i 

The powers of theguardim of a minor appmiited 

under the Gruaidiaiis and Wards Act of Joyu are 
more limited than those of the tart t of a joint 
f-amdy in respect of the property of mtant member^ 
If Ihe kal-U of a HiuJu fa.ndy chooses to 

apply under the ljuardiana and Wans c 
appointed guardian of a minor 

so appointed, he comes under the contro o . * 

and can no longer exercise the 

C KRisHXADU.tN Banerji r. Sanvasi Oharax, 9 . 

L. J. -abO; 23 O. W. N. .ntX) . J'f ' 

Gilt to wife IH ^ 

■ ance -Deed, conferring power of sate unee, es 

^ mndu husband, whiln ‘-“f to 
meet from the worU!, executed a deod of g 

childless wife iu lieu of her 

recited: “I have gifted this day m ben o n .. . 

thj Uiiier.n Mitio.ie l h jiise with ng its o 

‘'VJJ? '.hat the .lend eonferred on the .loneo an 

absolnto ess..te and -e.t o.dy^. ‘','i“'ndr ' hnsband is 

fer Auj;,-. J. maintenance nf 

bound to ra.xke provision for tnt 

his wife before retiivment from j 

• The grant of a power of sale la u 

executed in favour of a Hindu feiiia 

tuidoiontly iudioatos the grant ol an a so 


104^ 

Hindu Law— contd. 

Per Spencer, J . — Where words giving a power' of 
aliei>ation or absolute estate occor in a document, the 
ordinary presumption is that the grant is absolute 
in nature. IVI M uthuvenkatanarayaxan Cuetti 
r. Atuipaxdure.vga Naidu, (lbl9) M. W. N. 10< 

217 

Guat^dianShip — step-mother, whether 

natural guardtan — Sale by step-mot/icr of minor step- 
son's property - Suit by minor to recover property — * 
Ltinitation. 

A step-mother is not the natural guardian of Lor 
minor stcp-son under the Hindu Law. 

An alienation of a minor step-son’s property by 
a step-mother, therefore, stands on tlie.samo footing 
as an alienation by any de facto guardian. , 

A suit l)y a Uiudu minor after attaining -majority 
to recover possession of property sold by his step- 
mother during his minority is governed by Article 
144 and not by AiCicIe -aA of Schedule i of tlie 
Limitation Act * N Vithu v Devioas, 15 N L. B. 

5‘> 943 

Joint family —/H.ewa^ion by father 

— Antecedent debt, what is Pious obligation of sons 
to pay off Jather's debit, e.ctent of. 

Where a Hindu father borrow.^ money oa the 
eecuritvof the joint estate and there is nothing 
to show that the money’ is advanced to him on his 
personal credit, the debt docs not fall within the 
delinitiun of antecedent debt and is not binding 
upon his sons A u obligation incurred by a father 
in order to bo binding upon his .sons must be one 
incurred nnteceileiitly to the tinnsaction in suit and 
one incurred wholly upait from the ownership of 
the joint estate of the security ulTovded or supposed 
to he made available by such joint estate. 

Tlie doctrine of jiious obligation of Hindu sons 
to pay off their father’s debts is based ou spiritual 
considerations apart from the ownership of any pro- 
perty and comes into operation only’ against the sous, 
or ill case of their dcatli, against tlie grands >ns. 
Where the sons are alive, the pious obligation to 
pay the debts of their father lies upon them and 
not upon their .-ons. A Kam Si.SGEi r. i.iiBY Ua5(, 

1 U V. L. U. (U. C ) 17 A. L. J. 705 119 

- — Company sh-tres held by father on 

behalf of fitmily — Manage} of family, right of,on 
death of father, to be registcre<l share-holder. 

S , the head of a Hindu joint family, piircliascd 
some shares in the Muir Mills Uo , on behalf of the 
family. Upon his death his son became the manager 
of the family and applied to be registered in the 
books of the Company as the holder of these shares- 
//e?d, that the son am! the remaining momhors of 
the family were entitled to the beneticial interest iu 
the shares by right of survivorshi]) upon the doatli of 
the father, and that under Articles .i0 and Oof the 
Articles of Ass iciuiion of the Company the son was 
culitled to he regi.-^tered as the holder in lioii of 
bis latln-r of the slniies in question. A Lkakki Lai. u. 
M l in -Mii.ns to , l-ro , Cawm-ouk, i7 A. L. J. 753; 1 U. 

P. L. K. (II C.f 75 322 

- Debt ron(.ac(<'l by faihci — Crcdifi/i, 

rrn-dw-* >/, ■ifrrfed by d-'olh ot ftther — i’loits 

it-t'n r<o. nt of -hn’iiynd y/r iilegol d>bl — 

l(u'- L n <:/ pro>f— fniliny t" account for (rust 

LiubHitg, nheOur itnmorul. 
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Hindu Law— contd. 

Under the Hindu Law a creditor’s remedies against 
ancestral property are as extensive while the judg> 
Tuent'debtor is alive as after his death. 

The pious obligation cast upon sons and grand* 
sons by the Hindu Law to pay their father’s debts 
admits of an exception where the debt was con- 
tracted for an illegal or an immoral purpose. 

A Hindu father, acting as trustee under a Will, 
failed to account for some of the trust property, and 
a decree was obtained against him for the value of 
the property he had failed to account for: 

Heldj that the debt was neither illegal nor 
immoral and that the onus of proving that any 
criminality attached to the debt was upon the sons. 
B Hanmant Kasbinath V Ganesh Annaji, 21 Bom. 

L. R. 435 612 

Debt of father Son, liability of — 

Barden of proof — Decree against father, u-hether 
evidence against son. 

To render a son liable for his father’s debt, 
the creditor must prove the existence of a debt 
due by the father; the fact that there is a decree 
against the father, obtained in a suit to which the 
sou was nob a party, in not evidence against the 
son. A Biiagwant v , Tor.si Bam, I U. P. L. B (H. C.) 
46 130 

Joint family — Fatherbecoming surety for 
stranger’s crime — Suit against father — Decree — Sale 
of family property — Sons, liability of^Sons’ share, 
whether affected by sale. 

The father of a Mitakshara family became surety 
for a stranger and pledged the family property 
against any money misappropriated by the latter 
in the discharge of certain duties. On a failure by 
the stranger to account for certain moneys entrusted 
to him, a suit was brought against the father and a 
decree obtained for the amount embezzelled. In 
execution of the decree the whole of the family 
property was sold, whereupon the sons brought the 
present suit for a declaration that by the auction- 
purchase the share only to which the father would 
Imve been enbicled on partition passed by the sale: 

Held, that tha suit must succeed, as the debt 
incurred by the father in becoming security for 
another's crime was, in the eyes of Hindu Law, an 
illegal debt as affecting the liability of the sons 
therefor and could not be enforced against them. 
Pat Satta Chaban Chandra v. Satpik Mahanty, 
4 P L.. J. 309 79 J 

— Father, power of alienation of, extent 

of — Anteredent debt — Necessity. 

Among Hindus governed by the Mitakshara Law 
a father has no sort of power to alienate family 
property, unless the alienation is made in considera- 
tion of a pre existing debt or by reason of legal 
necessity. Any other alienation is not binding on the 
sous, orindeed uponany body, and the sons are entitled 
to have the transaction set aside. Pat SUXUBU 
Mali v. Brahmapura Balbhadra Mahaprabud, 4 P 
L. J. 354 896 

Mortgage of ancestral property hyfaiher-^ 
Antecedent debt —Mortgagee, rights of, during father’s 
lifetime. 

In the case of a mortgage by a Hindu father 
of ancestral property to satisfy antecedent debts, 
the mortgagee is entitled, during the father's life, 
time, to proceed agaiust. the entire family pro. 
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perty including the son’s shares. In this connec- 
tion, there is no difference between a sale and a 
mortgage, both are binding on the sons, if effected 
for satisfying an antecedent debt. N Batancband 
V. Sheochaban, j5 N. L. R. 86 26 

Joint family— Mortgage— Interest, high 

rate of — If ecessiiy— Burden of proof. 

It is incumbent upon a mortgagee suing to 
enforce his mortgage to prove not only the 
existence of family necessity, bat that there was 
necessity for borrowing at an onerons rate of 
interest. 

Where, therefore, a mortgage deed provided for 
the payment of interest at 24 per cent, per annum 
and compound interest with half yearly rests, 
and the mortgagee failed to prove that there was 
any necessity for borrowing at snch high rate of 
interest and the Court reduced the rate of interest 
to 16 per cent, simple interest, and finding that 
at this rate the mortgagee had been repaid an 
amount sufficient to cover the principal and interest, 
it dismissed the suit: 

Reid, that the suit was rightly dismissed. A 
Ram Kublawan v . Bam Narbs Singh, 1 U. P. L. B. 
(H. G.) 97; 17 A. L. J. 736 52 

' Property in possession of one mem* 

ber — Presumption — Transferee from member, position 
of — Burden of proof. 

A transferee from a member of a joint Hindu family 
of property, acquired and standing in the name of 
his vendor, must show that the property was tJie 
separate property of his vendor, although there was 
no nucleus of ancestral joint family property. 

The presumption that property standimg in the 
name and in the possession of a member of a joint 
Hindu family is joint family property would arise 
even where there was in fact no nuoleoa of 
ancestral joint family. C Gadadhab BhataK v 
Satish Chandra Ghosb 854 

■ ■■ ■■ Partition of self ‘acquired properly by 
father among sons, effect of — Gift and partition, 
distinction between — Registration, whether necessary, 
A Hindu father can during hia lifetime parti-' 
tion his self-acquired property among his sons. 

The effect of such a partition, however, is differ- 
ent from that of a gift, A gfift requires acceptance by 
the donee, whereas a partition is binding on 
the sons irrespective of their consent. 

In the case of a gift of self-acquired property 
by the father any property not gifted remains 
the joint property of the sons oh the father’s 
death, the gifted property being the separate pro- 
perty of the son to whom it was given. The 
effect of a partition of the property is different; 
the sons become separate in all respects and do 
not remain joint. 

The transaction by which a partition of self- 
acquired propertj is effected by a father among his 
sons is not a gift within the meaning of the Transfer 
I’^op^rty Act and cannot, under Hindu Law, bo 
distinguished from a partition of joint ancestral 
property. It is not necessary for suoh distribution 
or partition to be effected by a registered deed. N 
Laxmam u Tatya, Id N. L. H 93 93 

Succession among Sanyasis — ffill 

mads by Giri— Oebntter, creation of — Shebaiti 
appointment and removal of — Punch removing 
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shebait, validity oi —Probate and Administration 
Act ( V of lb81 ), s. 90 — Sanction for sale obtained by 
fraudulent misrepresentation— Sale, validity of 
One Amrita Giri, belonging to the religious sect of 
*Giria’ who nre succeeded bj chelas or disciples, died 
leaving a Will by which he dedicated all his properties 
to the deities, Salgram and Shiva Thaknr, established 
by him The Will stated that all the properties and 
the profits thereof would be debutter properties of 
the deities and provided for succession to ihe office 
of the shebait, who was to carry on the sheba and 
perform other acts mentioned in the ill according 
to the custom and usages of the family It further 
provided that none of the debutter properties would 
be sold or subjected to any charge for any debts 
contracted by any s/iebatf and that if any such 
thing happened, the same would be liable to be set 
aside by the next shehaif executor according to law, 
that if any person who might be appointed to the 
office of the shtbait acted arbitrarily or became 
extravagant or was found by the panch of the Giri 
community guilty of any grave offence he would 
be removed from the office of shebait, and some 
other shebait appointed in bis place and the person 
so removed «ould not be competent to object to the 
same. After AraritaGiri’s death succession tothe office 
of shebait was according to the Will ; the last p»ison 
named therein executed a Will, by which he appoint- 
ed the defendant No 1 as shebait after his death 
The defendant No. \ succeeded to the office of 
shebait and obtained Probate of ihe Will, but he neg. 
lected the debsheba and other tiusts of the mutt, led 
an immoral life, contracted debts and by fraudulent 
misrepresentation of f cts obtained the sanction of 
the District .ludge under section ' 0 of the ‘’rebate 
and Administration Act to sell some of the debutter 
properties and sold them to the defendants Nos A d, 
tf and 7. The other Giris of the community, hnding 
that the defendant No. i was mi-conducting himself 
and wasting the de6u»er propeities, oxcommumeuted 
him and by a panchnania removed him from the 

office of shebait, appointing the plaintiff nislead 
The plaintiff then brought this suit for a declaration 
that the properties in suit were debutter, that he was 
the shebait and also for recovery of possession of 
the properties sold by the defendant ^ o. 

Held, (1) that the debutter created by Amrita was 


an absolute ; ... .. 

(2', that the Oldinary rules of lohentarYO m thtu 

entirety could not bo applied to the 
sannyaats, for, althongb the succession was through 
chelas, any question us to pielerotico oe6«t.« 
must, in the slwenre o£ anj provision ““'i® ^ ““ 
be deckled by tbe customH ao ^ 
community, and the rcprebentatives of the con - 
munity we^e the proper persons to decide such 

matters ; 

(3. thatthoi-««r»i valiilly removed tb- d»^fondant 

No. 1 from slba,^.hii> an.l riirht y appoin-od the 
plaintiff, who w the uearost yaddinashtu » 

the defendant N.. ^ ^ the sheb.yt nccnrd.r-^ 
oustomary rules . I ilie community uiu ei - ] 

conferred by the Vill, though not cleuny so stuted 

the punchnama; , . , 

that as the iof.-mUnt Vo. l "V/rf 

by fraudulent misi -jv «»sentftti(.n9 under sec 


the Probate and Administration Act to sell some of 
the debut/er properties and as the alienees were 
not bona fide purchasers without notice of the 
fraudulent misrepresentations upon which the 
sauction had been, ob ained, the alienations should 
be set aside: 

1 5 that the expression “family” or “ancestral gods” 
in the ill whs not to be understood in the same 
sense as when applied to ordinary persons, but 
referred to the spiiitual family and relationships of 
the se<-t to which the tea ator belonged. C Amuita 
Lal Shaha V. Gossain Ganpat Gib, 23 C. W N 401 

884 

Succession— Son of Kskatriya by 

Shudra woman, status of — Illegitimate sons, whether 
can succeed 

The son of a Kshatriya by a Shudra woman 
belongs to a caste higher than a Shudra called Ugra, 
and his illegitimate sons, the efore, cannot succeed to 
the property which belonged to him A Jwaia 
Singh v Sardab, I CT. P. I*. R *'7; 17 A D ^ 

734 216 


Temple — Hereditary archaka, suspension 

of, by temple trustee— Interim suspension pending 
enquiry — Enquiry not held for long period — /nterim 
order tieated as punitive till vindication of cha ac- 
ter in Law Court— Validity of order— Right of 
orchaka to damages and resto ation of 
Liability of temple funds 8o9 

- — - ^ offeriyigs made at — Transfer of right 


to receire offerings, validity of. 

The transfer of a right to receive gifts made by 
the rtorwhippers at a temple to one of the puji iris 
in his officH of officiating priest, is usually void 
as being against public policy, for the simple reason 
that if such transfers were permitted generally, 
there would be nothing to prevent the offerings at 
a shrine of one religion coming into the possession 
of a person of another religion. Such transfers are 
void unless they are proved to be according to 
oustom or nsage, when their validity will be 
judged according to the conditions of such custom 
or usage. O Paraoi v. Gauei Shankar, fi O. L. J. 

157 . / u 

- — — pcnortnance of^rrozy^ per- 

formance by, for tcoman— Choice of jn-nxy, lohethcr 

limited to shaiers entitled to performance by turns. 

Under Hindu i.aw a woman can got pu.ji perform- 

cd in a temple by a proper proxy. 

1 he choice of the proxy is nob limited to the other 
Bharors who uro entitled to perform puja in their 
turn iVI Biieb.'iapp.i v Timakki, 2n M. L. T. I 'M 

1 


— ofiice — Pariohuraku, n i/e o/ 

t.lHcc <d, to slrangrr, raUdi/'j of - Public puiirij. 

\\ hero the office of puricUo mk i ia ii religioun (jtfico, 
lli-' Milo of the oilioi toil person nnconnecied with 
i,lio funnily that holds the office is void as being 
t>pp .sud lo public policy IVI Haj.im Bhahar u. 

li.lMMAI., b d. I.. J doo y79 

WIdo-v, unrhaati', reht i ti itip to l irtue — 

Mai'itennncr, ich.'tn^r c.^‘- be oUoicOit. 

An unchaste widow wlio re; urns to a life of 
virt'i> is. upon thi‘ «'*•:. oral priio.iohns of Hindu Law 
enftt cd to hare initiDtonaaon from her rtoccase 
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husband’s family. O Bwarika Parsbad i'. Mahadei, 
6 O L. .1. Ibb 3o8 

Hundia See Negotiable instruments. 

Hyderabad Assig’neu Districts 
Land revenue Code of 18869 

Chap. Xi/Ill — Pre-emption — Sale-deed^ price 
mentioned in, whether pre-emption pricC'^Premmp- 
tion. 

Under the Porai* Land Revenue Code the price 
stated in the sale>deed is prima facie the price for 
pre-emption, unless it is shotvn that it has not been 
hx^d in good faith. N Shaubao A-MBUT v Imam, 

16 N. L. K .ao 731 

Indemnity bond9 suit on — Cause of action, 
when arises — Decree passed but not satisfied, 
whether entitles defendant to sue on bond — Mortgage 
decree. 

A executed a mortgage in favour of B. B died. 
A paid the mortgago-money to C, who claimed to 
be the heir of B and obtained from him an indemnity 
bond that in the event of any other person coming 
forward and claiming the money as R’s heir, A 
would be indemnified for any payment that he might 
be compelled to make. Subsequently certain other 
persons, alleging themselves to be the heirs of B, 
brought a suit against A claiming half the mortgage- 
money, and obtained a decree A without discharg- 
ing this decree, sued C on the indemnity bond, 
and obtained a decree which provided that execution 
should not issue unless and until A had discharged 
the decree juadc against him. On appeal the Appel- 
late Court dismiasod A's suit as being premature: 

Held, that inasmuch as the decree which A had 
failed to discharge was a mortgage decree against 
his property, it was equivalent to payment and 
that, conseiiuently, tho suit was not premature, 
and A was entitled to the relief sought by him. A 
Chikanji Lal V. Naraini, 17 A. L. J, 69-*} 41 A. H95 

158 

Injunction — Noise, whether sutEcient cause for 
issue of injunction 728 

Insolvency proceedings —Ilrceivcr in pos- 
session of property ~ lielcase of property, nppliculiuu 
for, dismissal of — Appeal, maintainability oj, ivitliout 
impleading Hcceiver, 

V The appellant was declared an insolvent under 
the Provincial Insolvency Act, and a Receiver was 
appointed who took charge of all the j>roperty 
belonging to the insolvent, including two houses. 
Oue of tho houses was released for the residence 
i)f the Receiver and tho other was orderetl to bo 
sold, whereupon the insolvent applied for the release 
of this house also as it was required for his residence. 
The application was disallowed and tho insolvent 
appealed to the High Court without impleading tho 
Ollicial Receiver as a party; 

Held, that the appeal must fail, inasmuch us the 
Ollicial Receiver being in possession of tho property 
of tho insolvent was a necessary party to the appeal. 
L GauLAM Muhammao v. Kabta Ram ^7 1 

- Sale of insolvent's properly — Order conjinning 
gfilc Appeal by insolvent-Auction-purchaser, whe- 

ther necessary parly. 

The auction-purchasers arc necessary parties to 
an appeal by an insolvent against an order cunfiriu- 
ing an auction. sale of his property. 

Where, tliorefore, tho auotion-purohasera wore not 
made parties to such an appeal and it was not until 


Insolvency praceedlng's--ooncid. 


a year afterwards that an application was made to 
implead them: 

Held, that the appeal as against them was time- 
barred; 

(2; that the auction-purchasers not haying been 
made parties in time, the appeal failed as against 
the other respondents also. L Khaiba v . Saleh 

BAJ 935 

' ' Sale — Objections — Procedure — Court, duty 

of. 

Where several persons die objections to the 
attachment and sale of property in insolvency, it 
is the duty of the Court to consider these objections 
separately, as the failure to do so may result in a 
serious miscarriage of justice. P Jugal Kishobe v, 
IsUAB Das, 63 P. K. 1919 695 


Interpretation of Statutes— re. 

pealing earlier Act, effect of, 

vVhero an Act repeals a previous Act and provides 
that all orders issued under the repealed Act shall, 
so far as may be, bo dcomed to have been issued 
under the new Act, tho pronsion is designed to 
safeguard the validity of orders, appointments, etc., 
issued under the repealed Act, and not to give retros- 
pective effect to the new Act. O Basanx Singh V. 
JttAMPAL Singh, 6 O. L. J. 248j l U. P. L. R. ^J. 0.) 46 


— Fiscal Statutes. 

A fiscal enactment should, as far as possible, be 
construed in favour of tho subject, aud the coustruo- 
tiuD most beneficial to the subject should be adopted. 
Pat Kali ohaban Rov v, Kbsuo Pbasad Singh, 4 
P. L. J. 661 IS 


■ Marginal notes to sections, value of. 

Marginal notes to the sections of an Act 
canuot be used for tho puropoSo of construing the 
Act. iVl AIVaLAM KesAVA UilETTY V. SeCKETABY OK 
State fob Inuia, 36 M l.. J. 22^; 4;s M. 46J 46 

Joint property — Co-owners, right of enjoy. 

ment oJ — Ouster— Joint owner in exclusive possession 
oJ part property, liability of. 

Each joint owner has a right to the possession of 
all tho property held in common, equal to the right 
of each of his companions-iu-intorest and superior to 
that of all othor persons. Ho has the same right to 
the use and enjoyment of tlie common property 
that bo has to his solo property, except in so far as 
it is limited by tho equal right of his oo-sbarers. 
in ortier to give rise to a cause of action against a 
co-sliarer who is iu sole possessionof a joint property, 
it must bo proved that his act has amounted to ouster 


or disseisin, 


It is not easy to frame a formula which would 
cover uU cases of ouster, but it may generally be 
stuteo Chat whero there is an actual curuing out or 
keepiug excluded the party entitled to possession, 
mere is an ouster. Any rosistauce preventing a 
co-snarer from obtaining effective possession is an 
ouster, auch resistance must be clearly and affirma- 
tively shown and cannot be presumed from 
equivocal facts which may or may not have been 
designed to operate as an exclusion. 

W here after the plaintiff had locked up oertain 
granaries, warehouses and store rooms, his oo-sharers: 
the defendants, put on additional looks but were ready 
to remove them as soon as tho plaintiff would do aO| 
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Held, that there had been do ouster of the plaint* 
iff by the defendants. 

A tenant-in-common cannot be held liable to his 
co-tenants for damages for use and occupation of the 
joint property unless there has been waste or ouster. 
Where one tenant-in-common occupies a part of the 
joint property without the assertion of a hostile or 
exclusive title and without a claim by his co-tenants 
to be admitted into possession, he is under no obliga- 
tion even to account. C Debe.sdra Narayan Singh 

V. Narendra Nabayan Singh, 29 C. L. J. 601; 23 C. 

W. N 900 976 

Judg'niGnty in criminal case, contents of — 
Failure to comply with provisions of law, effect of 

263 

Jurisdiction territorial ■ Contract in Ceylon 
for execution, of othi deed in British India — Saif 
jor damages in British Indian Court - Certificate of 
conformity by Ceylon Court, whether valid defence— 
Parties resident in Ceylon af date of issue of 
certificate, effect of — Conflict of Laws — Ceylon In- 
soh'ency Ordina7ice (Vll of 1853^, $s. I’i4, 126. 
Plaintiff and defendant, who were resident in 
Colombo, entered into a contract whereby defend- 
ant was to go to India and execute an of/ii deed 
to plaintiff on a certain date for a cash considera- 
tion of Rs. 1,000 and for Hs. 1,000 already due by 
defendant to plaintiff. In the event of breach 
defendant was to pay plaintiff Rs. 250 for damages 
with which the lands were to be charged. Defend- 
ant never came to India and did not register the 
document. Ho applied for insolvency in Colombo 
and got a certiheate of conformity under section 
124 of the Ceylon Insolvency Ordinance. The 
plaintiff thereafter instituted the present suit in a 
British Indian Court for Rs. 1,000 due to 
him as aforesaid and for damages for defendant s 

breach of contract; , 

Held, (') that the cause of action for the plaint 

debt arose in Ceylon and the discharge granted by 
the Ceylon Court was a valid discharge of the debt 

everywhere, including British India; 

(2) that even if the performance of the contract 
was to be in British India, that fact did not affect 
the validity of the discharge under the Ceylon 
Insolvency Ordinance. IVI Magadhu Pillai i- 
Asan Wuuammadhd, 9 L. W. 535; 26 M- h. . 


Juriscll':tion of Civil and Revenue 

Courts. Sec Agra Tenancy Act, s. lb.; U.i. 
Land Rbvence Act, s. 233 (fc)- 

Partition - riots belonging to 

assigned to another — Suit to rccoicrpos 
plots, maintainability of 

Partition, Puit for, by tenant for ti.ved 

whether copoisuhle by Civil Court 

Thokadnr. person hoUHny under- Tbeka. rj-- 

piry of—Eiect}iient of tennrtt- Court, proper 
A Civil i'ourt Ims no jurisdiction to en ^ j* * 

suit for the ejoetimuit of a person ho < in^ 
thekadar, on the - xpiration of the pcriot^ or ^ 
the tkeka was gramod O Gocal c. .'HaN • • 

Lj. J, 17fi; 22 O (- *>2 _ 

Jurlsdicttor of Small ^ h; .h 

— Question of i; ;■ iknision ..f— lie' 1=^'" 5i 2 
Court, interfereiK .• bv 


Khotl Settlement Act (I Bom. of 

1880), S. 21 — Survey Records, entry in, as to 
occupation, whether conclusive. 

Section 21 of the Khoti Settlement Act makes 
conclusive certain decisions of the officer defined 
as the Recording Officer. What those decisions are 
is to be gathered from the preceding sections of 
the Act, and a perusal of those sections makes it 
clear that the mere entry of the name of some 
particular person as occupant of a plot is not 
included among those decisions of the Recording 
Officer. What are contemplated as conclusive are 
decisions as to the class of tenure and as to the 
complicated rights of the khots. B Bhiva Bhika 
Chokekar r Baru Balsuet -Bouhate, 21 Bou. L. E. 
350; 4H B. 469 7 

Land Acquisition Act (I of 1894), 

SS. 6, 9, 12, 18,48 — Acquisition proceediT^s 

Land required for Municipality— ilunicipality, 

whether can withdraw from proreedings — Investment 
of capital by owner, after notification, effect of — 
Delay in acquisition, lokcthcr affects validity of pro. 
ceedings—Xotice, failure to give, effect of — Award, 
nature of — Sui7 for declaration that proceedings are 
null and void, maintainability of. 

Where proceedings under the Land Acquisitien 
Act are taken on behalf of a Municipal Board, the 
Board has no power to withdraw from the acquisition. 
It is the Government alone that can withdraw 
from the proceedings: 

Where after the publication of a notification for 
acquisition of certain land the owner of the land 
invests more capital in it, he does so at his own risk. 


Mere delay in completing the acquisition of a 
piece of land docs not invalidate the proceedings. 

Where in acquisition proceedings the Oollector 
wilfullv and perversely abstains from giving the 
necessarv notice to the owner of the land under 
section 9 (5) of the Land Acquisition Act, his pro. 
ceedings cannot bo considered bona fide and are 
inoperntivo in vesting the land in Government: but 
where, through mere inadvertence or mistake, a 
person interested has not had notice served upon 
him, the proceeilings are not thereby invalidated. 

Proceedings under tho Land Acquisition Act 
resulting in an award are administrative and not 
judicial, and tho award in wliich the enquiry results 
is merely a decision, binding only on tho Collector, 
as to what sum shall bo tendered to tho owner of 
tho lands, and if a judicial ascertainment of the 
value is desired by tho owmer, ho cun obtain it by 
requiring tho matter to bo referred by the Collector 

to the Court under section 18 of tlio Act. 

The plaintiff, who was the owner of a plot of laud 
was not entered in the khewat as such. Proceeding* 
having been taken under the Land Accpiisitiou Act 
for the acquisition of 'bo plot, tlio Collector gave 
ll iM.tifO vetpiired by section 9 (3 of the Act to 

th T* rsons entered in the khewnt us tho ou-nera of 
the plot but no notice was given to the plaintifT. 
When the award was made, however, the plaititifP 
filed a petition of objection that tho coinpen.suiiya 
should be paid to him and not, to the recorded owners 
of tb-* )'lot and the anioniit td the com peri.sa f ion 
.••«i.‘-e<|iicn1 pot R. bis i redit iijtlie Tj.-jisiiry 
ii'.tice bad )j. < ii •. I' '-n o>)iii.i under s.-i lion 12 
(2tof ibe Act, and In miidv no appll. tuioji under 
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section 18 for a reference to the Court. He subse* 
quentlj brought a suit for a declaration that the 
acquisition proceedings were null and void for want 
of proper notices, etc : 

Held, that the suit was not maintainable and that 
the plaintiff should have availed himself of the pro. 
ucdure laid down in section IH of the Land Acquisi. 
tion Act A Secrktary of State fob India r. 
Qamar Ali, 16 a L. J. 669 SOI 

■ — - SSa 23f 24 — Compensation, determination 

uj— Landlord and tenant - Occupancy rights -Method 

of computation. 

Wliere occupan:;^ or other rights are claimed in 
land notified to he acquired under the Land Acquisi* 
tion Act, the correct rule to be observed is to value 
the land in the first instance, including all interests 
in it, and to apportion tho amount so ascertained 
among the parties interested according to their 
interests. 

The difference between the market-value and ihe 
value of the tenant’s intoiost represents the landlord’s 
interest. IVI Uajah of Pittapuram v. Revenue 
Divisional Officer, Cocanada, 3G AI. L. J. 45'»: 42 

M.641 656 

Landlord and tenant— Division of holding 

— Pro if Presumption ^;i6 

Ejectment suit — Denial of landlord's title — 

iielaii'mship of landlord and lennut not estubli^hcil 

Suit, subseqtient, ior ejectment, whether c-nnpeicnt 

— Res judicata. 

here in a suit for ejeotroont it is found that 
the land in dispute belongs to the plaintiff and chat 
a previous suit for ejectment was successfully 
resisted by the defendants on tho ground that ihey 
were not tenants of the plaintiff, the defendant are 
not enritlcd to remain upon tho lanl and the 
plain' iff in entitled to khas possession. Pat KxLi 

pRt)'iAI> U MaUAUIB 307 

Ejectment, suit (or -Tenant setting upper. 

petunl Ic'tse — Burden of proof — Lease for clearing 

land— Presumption— Estoppel against CJec^nen^ 

when maybe pleaded— Improvements, compensation 

for, lohen can be claimed. 

Where in a suit for ejectment the right of tho 
landlord depends upon a lease granted fur clear- 
ing a jungle, settling a village iu the village mea, 
and settling agricultural tenants on the land, and 
tho lessees plead that they oaniiot ho oje;ted 
without being compensated for improvements and 
a fortiori that they cannot bo ejected at all and 
must be regagrdod as perpetual lessees, the onus 
is on them to prove the truth of their allegations. 

If the lessees have made only such improvements 
as were nece-**BBry for opening of the village, 
they cannot bo said to have been induced f<> 
believe that their tenure would be permanent, and 
the presumption is that it is not permanent. If 
permanent works, beyond those agreed upon at 
the time of the lease, are constructed, and tho 
landlord encourages their erection in circumstances 
which would load the lessees to believe that they 
are accepted as permanent tenants, tho now 
troctions would raise an equitable estoppel nsaimt 
ejectment. N Buuneshwar V Lal Bahadur si.vo 

3^:0 

■ Encroachment by tenant !^uit Jor 

..r land encroirh'-d upon — Burden of proof. 


Landlord and tenant— oontd. 

Where a snit is brought to recover possession of 
a plot of land from a tenant on the allegation that 
the land was not included in tho holding but, being 
contiguous to it, was encroached upon by the tenant, 
the onus is upon the plaintiff to prove that the land 
sued for is outside the land demised to the tenant. 
C Nabe.ndra Nath Santal V Euamak 785 

■ Estoppel — Tenant inducted into possession, 

' whether can deny landlord's title — Rent, payment of , 
to thiid person, effect of. 

A tenant inducted into possession of land by 
one person cannot alter the character of his posses* 
sion and make it adverse to the landlord by goi^ 
over to another person and paying rent to him. C 
Abdol Hakim Mia v. Pana AIia iuiaji 494 

Interest, high rate of, stipulated in hahuliyat 

— Tenant, whether liable to pay stipulated rate 

793 

— Joint family — Notice to quit given by some 

members of jnmily, validity of — Sub-ienant, whe- 
ther liable to pay rent to landlord — Lease (or eleven 
months -Tenant holding over Notice, term o/— 
Transfer of Proi erty Act (IV of « 116. 

A house belonging to one H, a Hindu, was 
leased by his son H to de:endant >o 1 on the 
SOth October .h 4 for eleven months Defendant 
No. 1 sub let tho house to defendant No. *■’, and on 
the 13th .Ma ch IH 5 a notice was sent on behalf 
of B and his brother <?. to defendant No. 2 
asking him to vacate tho house by Ist April, 
ft* d stating that if he failed to do so he would be 
charged leut at an enhanced rate. The bouse not 
being vaoa:ed, B and O. brought a suit for eject- 
ment and arrears of rent, their sons being after* 
wa ds added as plaintiffs: 

Held, . I ) that B being the sole lessor of the 
house, it was not nocoesary for his sons to join in 
the notice of ejectment; 

(2 1 that even if it could bo said that the sons 
of B. and Q. were co-parceners with their fathers, 
still B. and O. were competent as leading members 
of the fnmilv to give the notice of ejectment, 
especially as the sons, with tho exception of one, 
wore all minors: 

(Hj that the addition of a clause informing tho 
defendant that if he did not vacate the house by 
the date mentioned he would have to pay enhanced 
rent, did n<»t alter tho fact that the notice was a 
notice to quit; 

■ 4 that the lease being for eleven months only 
on the expiry of that term the tenancy became a 
monthly tenancy, and tho notice given was, there- 
fore, sniricient; 

tlrntth*.- defendant No 2 liaving recognised 
the plaintiffs as hia landlords by paying rent to 
them, hewfts liable for the rent due to them. P 
Mdharram Ali V Banpi Lal, 34 P. R. 1919 121 

Kabuliyat, consfrwe/ton of — Rent, annual-^ 

Presumption — Tenant holding over — Ejectm^ent — 
Notice to quit, period of — Transfer of Property Act 
riFo/ 1882;, JO0, U6. 

A kabuliyat exocuted in September >666 and 
reserving a yearly rent payable by monthly 
tti.'-iHlmenta contained the following clause : 
“tin the expiry of the term of my pnfMA I shall 
be liable to pay the rent of which asf'essment notice 
will bo revved by you, and T shall pay the same. If 
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Landlord and tenant- contd. 


Landlord and tenant — contd. 


I do not pay the said rent, yon may settle with 
somebody else”: 

Held, ( • ) that the landlord was entitled to settle 
the land with others if the tenant refused to pay 
the ront which he might be called upon to pay on 
the expiration of the term of one year, but that the 
clause did not take away the right of the landlord 
to eject the tenant after service of notice to <iuit 
according to law, even if the landlord did not choose 
to exercise the right to call upon the tenant to pay 
additional rent and settle the land with others in 
the event of the tenant refusing to pay such rent; 

(2) that the rent reserved in the kabidiyat being a 
yearly rent, the tenancy could be presumed to be a 
yearly tenancy; 

tS/ that the kahiiliyat having been executed prior 
to the coming into force of the TrHnsfer of I'roperty 
Act, it was not governed by the provisions of the 
Act and that the question of the period of notice 
must be decided with reference to the circumstances 
of the case 

Tn cases not governed by the Transfer of Property 
Act there is no fi.xed period of notice, and the 
question has to be decided according to the lules of 
justice, equity and good conscience having regard to 
all the circumstances. O Shamsoonessa Kib* v, 
Satta Sebak Ghosal, 29 0. L J. 39t; 28 0. W. N. 

415 

Kabuh'yat lixiug rent— Knhancement of rent 

on failure to take fresh settlement, whether 

— Kabuliyat. recital in, to landlord's posses. 

sjon, value of - Fncrr-achment by tenant, effect of..’ 

Landlord, whether entitled to benefit of encroachment. 

A recital in a kabuliyat executed by a tenant that 
his landlord is in possession of a piece of land is 
not flutficient evidence of the latter’s pos ession, 
unless the executant of the kabnliint is examine 
in Coui-t and in his deposition makes the same 
statement as that to be found in the kabuliyat. 

An encroachment made by a tenant upon the 
contiguous bind of anothpr enures for the licneht ot 
the landlord from the moment the tenant takes 
possession, and not from the time when the tenant 
executes a knhuliyat in respect of that land in 
favour of his landUird. C Rakhai, Chandra 
V. Moubndra Narain Sen ' 

Kaiini niiyati, meaning of. ^ ^ e 

Raimi raiyati docs not necessarily import Oxiti ot 
rent, and such a holding U not transferable and, 
consequently, in not liable to attachme^ am ^a o 
in execution of a decree for money, v* nan ) 
Chandra Pal r A^hab Bhanu 

- Leaser Kavam saswatham Icn^r-Ve.nnl oj 


landlord's fitted ‘effect r,/’-Fnrfcitu‘i’~ Denra n e 
iiile, disclaimer of, effe‘'t of^lhsclaimcr, xhethe, 
works Sorfeituv'-feuse erecuted. before enaejmen of 
Transfer of ProfH'rIn Art- Vre regmsifes to forfri(>nc 

— Ejectment, su-t in—Transfer of Properi;, .4ct fll 


It t 


r*uti 


0 / 1 H 82 ;, 8 . in ^ 

A i'nyam saswi'fhnm, or permaneni tenant. , 
he forfeited by denial of the landlord s title _ 

A denial of u d.rivaH.o tide "ill. ^ 

tare as much as th douial of the ('iiifma < n 

title. .. 

If a tenant, honc.-tly doubtful and not 
to identify himself with a third par r « io 


up a title in himself against the real landlord 
merely puts his alleged derivative landlord to the 
proof of the latter's title before recognizing him as 
such, such conduct may not work a forfeiture of 
the tenancy and may not constitute si..ch a dis- 
claimer of the title of the landlord as would work a 
forfeiture. 

In cases of leiisea executed before the Transfer 
of Property Act came into force or of sgricultural 
leases, a separate act by the landlo.d indicating 
his intention to act upon a forfeiture that has 
been incurred is not a necessary pre-requisite for the 
maintainability of a suit in ejectment. IVI Vb kata- 
CHARIAR V. RaNOASWAMI AYYANOAR, 9 \t W. 282; 25 

26 M. L. J. 5:i2; (.1919) M.VV.N. J-36 

709 

- Lease, renewal of — Notice of intention to take 
renewal, whethernecessary Renewal conditional on 
observance of covenant — Breach of covenant, effect of. 
Where an unconditional covenant for renewal of 

a lease expressly requires the lessee to notify to 
the lessor his intention to take a renewal before 
the determination of the term, the lessee loses bis 
right if he fails to give noMce in time. But, 
under special circumstances, the lessee may get 
relief against failure to give notice in time. 

here renewal of a lease is made conditional on 
the observance of certain covenants by the lessee 
and not otherwise, such observance is a condition 
precedent to the right of renewal and the right of 
renewal is not enforceable, if at the time for 
renewal there is a subsisting breach of covenant. C 
Ram Lal Dubby v. Secretary of State for India. 

29 C. L. J. 3 14 690 

Lease — Rent payable yearly, whether makes 

lease from year to year - Notice to quit, service of, 

mode of 44 

— ilortgage by tenant — Rent decree in favour 
of landlord ilortyage decree tn fat our of mortgagee 
— Pwrebn-ers, conte.it between — Prionty. 

In a contest between the pnrehaserof the tenant's 
interest in execution f>f a mortgage derroe and the 
purchaser in execution of a rent decree obtained 
against the tenant, the latter has priority over the 
f< riner and it is not necessary for iiim to annul the 

encumbrance in order to support the priority of his 

purchase under the rent decree. C Kedak Nath 

Sen V. Idu Khan 746 

Occupancy bolding, sale of, in execution 

of money decree — Objection that rights are not 
transferable whether tenable 139 

- Occupanry hnlilinij, tvhrther can be sold in 


e.rrcution of tnoncy-tlccrcc — Landlord , consent of, 
effect of. 

An occupancy hoMIng, or any part of it cannot 
h.‘ .sold in execution of a ilecreo foi nion«*y obtained 
airoinst the ra>yat \vlieii tin- raiyat objeetH, oven 
if tlif lan<llord.'< cuisei t to the sale. C BiriM 
CitANDKA 1 - JaoAT ^'HAMIRA 962 

R€l\n'iui!.htnr}i( of tcnntiry — Abmolonmctit^ 
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Landlord and tenant -concid. 

raiyat has no right to ask to be re-installed on 
the ground that he never formally relinquished the 
land Mere non-payment of rent is not evidence 
of abandonment, but non payment of rent coupled 
with non-occupation of land is evidence of an 
intention to abandon it. 

Whore a suit for rent, in which the defendant 
denies the relationship of landlord and tenant and 
sets up the title of a third person who is not made 
a party to the suit, la dismissed and an adverse 
finding is given against the plaintiff's title, the 
decision cannot operate as res judicata on the 
question of title in a subsequent suit between the 
parties C Gober Sheikh v . Aliphodin Sheikh, 
»o c, L. j la 356 

— Ryot, right of^ to constriict well on land 

appurtenant to house. 

A ryot has a right to construct a well in a portion 
of liis house or on land in his possession as an 
appunonance to his house. O Sheo Sahai Sinoh 
V. Rajasrwar Bali, 6 O L. J 281 1006 

■' — Zeiuindari lands — Tank-beds, utilization of, 

as cultivable lands — Prevention of accustomed 
source of water supply to ryols ow’ning lands 
under aij/acat — Other facilities for supply of 
water, existence of, effect of — Right to restore 
tank-bod for storage of water — Damage, absence 
of — Cause of action — Jnjuuction — Specific Relief 
Act (i of 1877), B. 5 1 899 

LGAS6« See Landlord avd tenant 

, agricultural — Failure of lessee to pay pre- 
mium stipulated — Right of lessor to withhold 
possession — Right to possession under lease-— 
Implied covenant. 507 

Letters Of administration, application 

for, by ret'i'luary legatee — Death of residuary legatee 
— Right to obtain grant, whether surrives to heir, 

A residuary legatee under a Will applied for 
grant of Lettora of Administration to the estate of 
the testator with the copy of the Will annexed 
and during the pendency of the a))plication died 
leaving his son as his heir and legal representative. 
TJie latter applied to be substituted in the place 
of his deceased father nod to be granted Letters of 
i* dininistrution with the copy of the Will annexed; 

Held, that the right, of the legatee to obtain a 
grant of admiiiistiatiou was a personal right and 
this light did not devolve on his heir. C Hari 
Bhusan Datta V. Manmathanath Datta, 45 C. 8fi2 

76 

Limitation for second appeal, comojcnceinont 
of - Sutliciont cause 239 

Limitation Act (IX of 1908)— Acknow- 
ledgments saving limitation, whether to bo 
specially pleaded 283 

Si 5« See Limitation kor second appeal. 

- — S« S— Appeal filed beyond time— Amende 

merit of decree, application for, whether sufficient 
ground for extension of time 

A defendant is nut bound to appeal from a 
decree at a time when the plaintiff has. within the 
period of ninety days allow’ed for an appeal, already 
applied for amendment of the decree. In any 
event, an extension of time for appealing should 
in such a case bo granted under section ft of the 
1. imitation Act. P Har Kishan Sinou r. ’L ahore 
Bank, Lt>., 64 P. R. 1919 712 


Limitation Act-oontd. 

ss. 6, 7vSch. 1, Art. 144'afort. 

gage by Muhammadan — Death of mortgagor — Sale of 
equity of redemption by widoxo^Redempiion, suit 
for, by son and dattgkters — Limitation. 

In 1895 a Muhammadan mortgaged certain pro- 
perty to the defendant. In 1901 the mortgagor 
being dead, bis widow purported to sell the equity 
of redemption to the mortgagee. In April 1914 
the sou and daughters of the mortgagor filed a 
suit for redemption of the mortgage It appeared 
that all the plaintiffs except one had attained 
majority more than three years prior to the in- 
stitution of the suit : 

Heldyd) that the sale of the equity of redemp- 
tion by the mortgagor’s widow could only operate 
to transfer her ith share in the property: 

s2 that the right to redeem being indivisible, 
neither of the plaintiffs who had attained majority 
more than three years before the institution of the 
suit was qualified to discharge or release the 
equity of redemption, and that, therefore, the suit, 
having been brought within three years of the date 
when the youngest plaintiff attained majority, was 
within time, having regard to the provisions of 
section 7 of the Limitation Act. B Gdlam Gous i'. 
Shriram, 21 Bom. L. B. 363, 43 B. 487 79 

S. 7 9 applicability of — Persons jointly 
entitled to property, dispossession of— Possession, suit 
for Limitation 

Where several persons jointly entitled to a certain 
property are dispossessed, and a suit is brought for 
recovery of possession, section 7 of the Limitation 
Act can have no application to the case if each 
individual plaintiff is entitled to sue for bis indivi- 
dual share. C Rakhal Chandra Ghose v. Mohendra 

Narain Sen 79|7 

- ■ Si 7 ~ Muho?n?no<ign Law — Claim of heirs 

entitled to definite shares, whethet joint cause of 
action 

In a Muhammadan family, where the heirs are 
entitled to definite shares as teuants-in-oommon 
the cause of action of such heirs in respect of the 
estate cannot be said to be a joint one for puiposes 
of limitation. IVI Alla Pichai v. Paepatijiammal, 16 
M L. J. 184 748 

s. 14 — Time spent in proceeding in wrong 

Court, exclusion oJ—~Pleader*8 advice, effect of— 
Due care, exercise of. 

The fact that a litigant acts on the advice of a 
Pleader is not of itself sufficient to entitle him to 
the benefit of the provUions of section 14 of the 
Limitation Act, unless the error is one into whioh 
ho might have fallen notwithstanding the exercise 
of duo care. O Ram Sahu v. Imdad Husain, 22 O. C. 
39; 6 O. L. J. 294 590 

S. 15 — Execution of decree — Suspension of 

execution— Revival of proceedings. 

A decroe-bolder applied on 30ch August IoI2 
to execute his decree against the firm of B L.-j. K. 
The judgment-debtor having been declared fnsol- 
vent, the application was struck off the list cn Ist 
October 1912 In the Insolvency Court a 
controversy arose ns to whether B. L. wav the solo 
proprietor or whether J. K, bad also been 
adjudicated irsolvcnt Cii ?rd April 1PJ6 the Court 
dccidtd that B. L. was the sole proprietor 
of the film apd that ho alone bad been adjudicatr 
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ed msolveut. On Ifth April 1917 the decree- 
holder applied to execute the decree, but his 
application was dismissed as barred under Article 
182 of Schedule I of the Limitation Act. On 
appeal: 

Held^ (1) that the proceedings in execution were 
not barred, inasmuch as the application of 30th 
Aupfust 1912 not having been disposed of, the 
later application was one to revive or carry through 
a pendiog execution suspended by no act or default 
of the decree-holder, and that proceedings could be 
taken against J. K.', 

(2 that even if the second application could be 
regarded as a fresh application, then under section 
15 of the Limitation Act the period between Ist 
October 1912 and 3rd April 1916, during which the 
execution had been stayed by order of the Courts 
should be excluded. P Tara Chand Ghansham Das, 
V. Jugal Kishore, 17 P. W. R, ;919 64 

' S« 19 — Acknowledgment, letter denying 
^.liability, whether amounts to 570 

Sa 19 — Acknou-ledgmenf of mortgage hy 
mortgagor, effect of. 

An admission by' u mortgagor of his liability* under 
the mortgage, within the meaning of section of 
the Limitation Act, curries with it an admission of 
all the remeilics to which the mortgagee might he 
entitled uniler it. O Ba-^ant Si>oh i; Kampat. Singh, 
6 O. L. J 24''; 1 U. P I-- K . J. C.» 45 9£5 

Sa 19 — Acknoifledguiettt, what is — Sale to 
mortgagee - Mortgage acknouledgsd in sale-deed — 
Recital, uhetker acknowledgment of sni'. 

The word "acknowledgment” in section 19 of the 
Limitation Act n.c.'ins a lawful acknowledgment 
given by a person able to bind himself by’ the acknow- 
lodgment as and when it is given. 

The defendant No I by separate deeds mortgaged 
his property’ as follows;— 

On If th February’ 1S92 to B (the plaintiff). 

On 14th July 1 92 to C (father of defendant No 2). 
On 7th June lfJ’4 to D father of defendants Nos 3 
and 4). 

OnHIst July 1897 to B (the plaintiff). 

On the 24th June 9 0 ho sold the hypothecated 
property to B in lieu of his mortgage of ,st July 
1^97 and in tlie sale-deed acknowledged this mort- 
gage. Prior to the execution of the sale-deed, C in 
1908 and D in 19(9 had obtained decrees on their 
mortgages and brought the property to sale, vvhich 
Was purchased by tbeinselv’cs. They received 
possession on the (ith February aud Sib June 1914 
respectively, thereby tlispossessing ii , who there- 
upon brought the present suit on his mortgage of 
81 st Jnly 1897 to recover his mortgage-money by sale 
of the property*. It was objected that the suit was 
barred by limitation but the phiiutiff relied on the 
acknowledgment contained in bis sale-deed; 

Reid, that the aj-knowlodgment relied on for 
extending the period of limitation <'ame wiiliin the 
language of secti< ti ;9 (T the Limitation Act atid 
the suit was not b; rred by limitation- A 
Rai V. Jaoeshar H.,i, 17 A L. J. 763 82H 

S. 20 — '’lit on pro- note bniied on face 

of it — Payment j leaded to sace bar — special ap- 
propriation, absert'C of, effect of~ Contract .b'^ (1^ 

of \Sl2),ss. r,g, (iO 61. 

In a suit on a pro note which was barred on the 
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face of it, the plaintiff alleged two different pay. 
ments by defendant as saving the bar. The only 
debts due by the defendant on the dates of the pay- 
nients were the suit note and another hypothecation 
bond. Ihe note wag the earlier of the two The 
plaintiff had appropriated the payments generally 
towards defeudanVs debts: 

Held, that no special appropriation towards the 
suit no^ was necessary and that the suit was in 

time IVl ^A^^RAM Iyer v Thiraviya Nadan' 240 

^’*Joymcnt of, discontinu. 
ance of effect of -Right of way Suit for esfabliahment 
of t^ght of way— Burden of proof. 

In a suit to establish a right of way under section 
2o of the Limitation Act the plaintiff cannot succeed 
merely by proof of enjoyment for 20 years- he 
must show also that such enjoyment ended only 
within two years before suit. ^ 

Where there has been no obstruction by the 
defendant and there is no suggestion that the 
plaintiff voluntarily abandoned or discontinued the 
exercise of a right of way, it is not necessary for 
the plaintiff to prove affirmatively ‘actual user’ of 
the way down to a date within two years before 
the suit. A person may bo said to be in ‘'enjoyment” 
of a right of way during a period of time, though 

he does not actually "use” the way every moment 
Merenon-user fora time of an easement which 
the owner might, if he pleased, enjoy during everv 
hour of that time, but which for some good reason 
he does not care to enjoy, is not necessarily discon 
tinuance of enjoyment of the right. The cessation 
of user IS not an invariable indication of abeyance of 
the enjoyment of a right. C Gopal ChavLba 
V Banki.m BiUAKi Hay, 29 C. L J. 421 

Sch, I. Art. If 


Arts. 30, 31 — RaiYiw/j// Corn- 

pan;/, suit against, to recover compensation 
delirerg of g mds -Limitation. 

On 24tli November IHJ3. plaintiff booked cortai,. 
goods by tlie N. W. Halbvay cousigued to himself- 
tl.e goods wore delivered to a third person under 
un indemnity bond by the Jtailway. In MnyMi^ 
the plaintiff brought the present suit, nllegini tLf 
he had suffered monetary loss whk-h be cUiimed 
with interest. He relied upon a letter from tho 
Railway to himself, ns an acknowledgment of 
liability o|)orativo under section 19 of the Lii ' 
tatioii Act, in which he was informed that tl**' 
delivery of the goods under an in.lemnity bond wn« 
perfectly correct ami that his claim, which wa! 
against the person to whom tho goods liad been 
delivered and not the Railway, «-oald not be enter 
tamed. The defence was that tin- suit was barred 
by limitation under Articles .30 and 31 of <,.1 > . 

J to the Limitation Act. ''ednlo 

11) tl.ut thf fnuiK.,), 

le. over eouipeiisafirm for "on-delivcrv of i.r ^ 

was governed by the jM-ri-Ml pre.seri I m-.I j,, ’Si 

th. cuu-.- of Ivinu-il.at ,l,„ .l,.f,., i; ': 

„ot I ...forme, I (I.e.r „„t , i„„ „ " 

,..,...1 the.. I,. r 

it Ji t <}{ riiislf I .tiu*i‘ in -i.M./l 

•‘Uv Of non. 
artiori arojie 


iH*** in.'ioiid 
t caijsi’ 


<)[' III isl 
t uiid ( Unf . 

iu Di'. f.uber I'dd i i^i ^ . 

till ittih.it . . .ie-.,,y 
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(2) that the letter relied upon by the plaintiff 
fDiii the Railway contained no acknowledgment of 
liability within the meaning of aeration iH of the 
Limitation Act, b‘»t. on the contrary, amounted 
to a denial of liability S Ludhomal-Purtomal, 

Firm of i*. SecRktarv of State for India, 

R 1 5 / U 

Sch. I> Art. 44, applicability of 

Article of Schedule I of the Limitation Act 
doo3 not apply to an alienation by an uoaatho used 
guardian and consequently to an alienation by a 
step- mother of property belonging to her minor 

step sou .... X.. . i 

Article 41 of Schedule I ot the I. imitation Act 

do 3 s not merely apply to sales but applies to all 

transfers of property. N Vithu r Devi Das. 15 

N. l>. R. i>~'> ^ M-r ^ 1 • 

- Art. 47 — Tr(tde>mark, infringe- 

meat of — Damape-i, fuit for ~ Litnifation. 

The period of limitation applicable to a suit lor 
damages for infringing a trade-name or a trade-mark 
- a trade-name or mark being an exclusive privilege — 
is contained in Article 40 of Schedule I to the 
Limitation Act P Varca nos r. Me .Eon, 45 P R 

Art* 6 1 — ilninleiniicc of child, 

of, !iuil to recover - Lintitation. 

A snit by u divorced wife of a Muhammadan for 
the maintenance oxpeuses of her minor daughter 
Inlls within the scope of Article 6l of Schedule I 
to the Limitation Act, but the plaintiff is not 
entitled to recover anything prior to three years 
before the suit B Ar,i Mahomed Ejo r. 
Mahomed Euraium. 2i Bo.m L. R. 713 yo^ 

Art. 75 

Art. 84 941 

Art. 09 — Suit to recover money 

in lottery and received by agent -Limitatmn 

OoU 

Art. 113 939 

Art. I I 3 — Contract^ whether 


won 


includea aieard. . . . ,.o i- .t c«- ^ 

The word ‘coiiiract in Article 113 ol the First 
Schedule to the Limitation Act does not i'l^nde 
” C TwBEUIE l*. JOGKSH CHANURA RoY 999 

Art- I 15— s, account of, 

suit for, (lyainst lambardar by proprietore— Limi- 
ialion, commencement of 

A suit by the proprietors of a village against a 
lambardar for an account of the profits of the 
^^llage mauagoment must be brought within the 
period prescribed by Article 1 15 of Schedule 1 to the 
Limitation Act, and, inasmuch as the Prn.linrdur is 
the agent of the proprietors bound by an implied 
contract to render an account at the end of each 
agrioultuial year, the period of limitation com- 
mences to run on the date upon which the account 
should have boon renden'd under the implied 
contract. Pat Anantaram Bohidar v Gane.siiram 

BoiiicAR, 4 P. L J ^Ot- 733 

— ^ Art- I 2 I— Sale under Bengal 

Act XI of 1^59 - .4uetjo>i-pi<rc^inser, *u»t by, to avoid 
under-tenure — LimHation, commencement of — Burden 
of proof. 

Where in a suit brought by the auction-pur- 
chaser of an estate nt a sale under Bengal Act XI 
of 1839 to avoid an under-tonurc, the defendant 


Limitation Act— contd. 

raises the plea that the suit is barred under Article 
121 of the Limitation Act, the plaintiff should 
produce evidence to show when, as a matter ^ 
fact, the sale became final and concla^ive. C 
Murli Dhar aditya V. Thakdr Uas Mondai. 50 

— Sch. L Art. l23-8uitto recoverun- 

distributed share of inte'‘tacy -^Limitation 
The limitation applicable to a suit to recover an 
undistributed share in the estate of an intestate is 
contained in Article .23 of Schedule I to the 
I imitation Act B Shbinbai v. Batanbai, 21 Bo^ 

Art. 1 32 

Art. 132 —Loan of paddy, re- 

papifient of, suit for Charge on iminoveahle property 
< — Limitation. 

A borrowed some paddy from B and agreed to 
repay the price thereof with interesi; at a certain 
rate within a specified period; as seooricy for the 
price hb mortgaged certain lands to B which, 
stipulated, B could attach and sell in the event of 
A failii-g to re-pay On il’s failure 8 brought the 
present suit, but it was dismissed on the ground 
that it was barfed by limitation having been insti- 
tuted more than six years after the due date of 
payment, and that Article 132 of Schedule 1 to the 
Limitation Act did not apply as no money was 

charged on the land: . 

Held, that thlsre was a clear charge upon the la^ 
and that Article 32 was applicable to the case 
Jnora Narmn V. Duabab Samanta, S!3 C, W. 

Art. I 32~Mortgage - Hypothe- 
cation of properties as tferurift, for return oj paddy 
borrowed or its money value — Limitation. 

Article 13iof Schedule I to the Limitation Act 
is applicable to a snit to enforce a mortgage bond 
by which certain immoveable properties are 
hypothecated as a security f. r the return of paddy 
borrowed or of the money value thereof. C 
GhOSE V. UmESH ' IIANDRA GUOSE 241 

Arts. 134, 144 — Suit by 

trustee Qg^inni co^trustee for joint possession^ 

(ion applicable. 

A suit for joint possession of trust property 
brought by a trustee against a co-trustee, who has 
alienated the trust property, and the person to whom 
it has been alienated is governed by the »2 years 
rule of limitation and the article applicable thereto 
is Article 1 4 of Schedule I to the I imithtion 
L SuADi u AbdurRah.man 700 

— Art. 134 — '‘Transfer, whether 

includes lease in perpetuity— Suit to recover posses- 
sion of properttj bequeathed in trust —Terminus a 
quo 

The word “transfer” in Article 134 of Schedule 
I to the Limitation Act is wide enough to include 
a lease in perpetuity. 

The period of limitation for a suit to recover 
possession of immoveable property conveyed or 
bequeathed in trust and afterwards transferred by 
the trustee for valuable consideration is prescribed 
by Article )3t of Schedule I to the Limitation Act, 
the period being reckoned from the date 
alienation. P Zafab Ali v. KisHEN Chand 795 

Art. 135 — Mortgage-deed giving 

several option* to mortgagee — Default made by 
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Limitation Act — contd. 


morigngor- Mortgagee, remedy of-^IAmitaiion, com- 
mencement of 

Whore a mortgage-deed gives the mortgagee more 
options than one for the purpose of realising his 
principal money or interest, ho is quite at liberty to 
exercise any of those options at hia will. 

A mortgage-deed provided that interest would bo 
paid every six months, and that in default of such 
payment tho mortgagee might, 

ta' allow tho interest to run on, treating tho 
unpaid interest as principal; 

take a bond from the mortgagor for the 
amount of interest aocrued up to date; 

(c) take possession of the mortgaged property; 

‘ d) sue for sale of the mortgaged pi’operty in lieu 
of principal and interest then due; 

and, further, that the mortgagee could also wait 
for the expiry of the period fixed in the deed for 
payment of the entire money and then take posses- 
sion of tho property. Nothing was paid by the 
mortgagor to tho mortgagoo and after the expiry of 
the said period the mortgagee sued the mortgagor for 
possession of the property; 

Held, that the mortgagee’s right to possession of 
the property could not bo deemed to liave determined 
within the meaning of Article 35, Schedule I to the 
Limitation ^ct, so long as he had given no intimation 
of any intention to adopt tho remedy given in the 
third clause mentioned above. O Basant Singh v, 
Rampal Singh, 6 0. L. J. 248; I U. P. L. E. (J CJ 
45 983 

Sch. I, Art. 136 — Po!>se86ion, meaning 

o/. 

The expression “out of possession,” ns used in 
Article 1 3ft of Schedule I of the Limitation Act, 
implies that some person is in p.isscssion adversely 
to the vendor— some person holding in a character 
incompatible with the idea that the ownership 
remained vested in the vendor. The possession 
contemplated in tho Article includes not merely 
actual possession but also such possession as a 
member of a joint family is presumed to have m 
the family property until excluded therefrom. C 
CUINTAMAM PRAMANIK V. HRIDAY NaTH KaMILA, ^ 

C. L. J. 241 I 23 

Art. 142 — Declaration of title 

and possession, suit for — Possession and dispossession, 
allegation of Durden of proof — Submerged land 


Presumption. 

Where in a suit for declaration of title to land and 
for recovery of its possession, tho plaintiff alleges his 
prior possession and subsequent dispossession by 
the defendant, the burden is primarily upon the 
plaintiff to show possession and dispossession 
within 12 years of the institution of the 

suit, but tho nature of tho proof of possession 
must depend upon the nature of the case. If the 
land was wholly or partially subject to inundation, 
the plaintiff must be deemed to have been in 
possession of the submerged land during the 
period it was covered by water, no matter wlm 
was in possession at the date of the submergence. C 
Khbdon Lal V . Rajkndra Nabai.n Singh, 29 J. L ^ 
259 ^70 

Art. 143 939 

Art. 144 943 

Art. 148 956 


Limitation Act — contd. 


— Sch. I, Arts. 1 71, 176— Death of 

plaintiff — Abatement, order of, before expiry of six 
months— Application for setting aside order of 
abatement within sixty days of order, whether 
maintainable 534i 


■ Art. 181 941 

Arts. 181, 182 — Mortgage-^- 

Redemption, suit for — Decree for redemption — AppU- 
cation for extension of time for payment of moneys-- 
Limitation. 


On tho 17tli January 1907 the plaintiff obtained 
• a decree in a redemption suit dL’Octing him to 
pay a certain sum of money within six months and 
recover possession of tho property. Tho decree 
also provided that in the event of tho plaintiff 
making default, the defendant No. 1 could apply 
for relief under section of the Dokkhan Agri- 

culturists’ Relief Act. Neither party took steps to 
execute the decree, and in 1915 the rights under 
the decree w’ore assigned to the present respond- 
ent who, as representing the plaintiff, made an 
. application on tho ^7th September 1916 requesting 
the Court to allow him to pay tho money which 
the plaintiff was required to pay and to get posses- 
sion of the property under tho decree. The appli- 
cation was allowed by the Courts below, and the 
defendant appealed to the High Court: 

Held, ( ' that treating the application as one to 
extend time for tho payment of the mortgage-debt, 
it was barred under Article 181 of Schedule I to 
the Limitation Act; 

(2) that the right to apply for such extension ilid 
not accrue from day to clay, and although a Court 
had power to enlarge tho time fixed under tho 
decree, it had no power to enlarge the time fixed 
by the Limitation Act; 

»3 that if the application he treated as one for 
the recovery of possession of the property, it was 
an application for the execution of the decree, and 
as such it was time barred under Article 182 of 
Schedule I to tho Limitation Act B Vasopkv 
Vishnu Hasabsis e. Gobal Parashkam Kuckarni, 2i 
Bom. L. R 6'7 924 

Art. 182 — Execution application 

not mentioning uncerlitled payment out of Court, 
whether ‘in accordance icith law* — Civil Procedure 
Code 'Act V of .fiO**., 0. XXI, rr 1 tl , 2 - 3). 

An ex« cution application which omits to mention 
au uncertified payment towards tho decree out of 
Court is, notwithstanding such omission, an ap- 
plication ‘in accordance with law’ within the meaning 
of Article »82 of Schedule I of tho Limitation Act, 
IVl Marimuthu Naickun V. Ramasami Padavachi, 

lOL. W. C(5 I 14 

— Art. 182 — Execut ion of decree— 

Decree for possession oj property on payment of money 
fixing time for paijmcni— Limitation for 
execution. 

A decree directed that upon payment by tho 
plaintiff of a certain sum of money “in any year in 
the month of Jeth" ho was to receive possession of 
certain property The decree was passed on tho 
22ud January :H<4, tho money was deposited on the 
I5th June l915 and an applicatiim to execute tlie 
decree was made on tho iJiUh -lune 1916. Tho 
dofeudiint objected that the application was barred 
bv limitation: 
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Limitation Act— coodd. 

Held, (1) that the decree, being indefinite as to 
the date on which payment was to bo made, was 
incapable of execution on the date on which it was 
passed and was, therefore, not governed, as to the 
period of limitation for its execution, by Article 
of Schedule I to the Limitation Act; 

(2/ that the right to execute the decree could not 
arise unless payment was made and that the 
plaintiff was, therefore, entitled to execute the decree 
within three years of the date when he made the 
payment. A Rukmina Kuar i-. Sheo Dat Kai, 17 
A. I.. 8-tl; 1 U. P L. R. (H. C.) 118 576, 

LoUCryj validity of Suit to recover money 
won iu lottery, whether maintainable- Limita- 
tion 530 

lYiadras District IVIunIcipalities 
Act pVlad. IV of 1884), S. 53^ 

Kxercisinr} trade or calling uithm ilunicipultt y — 
Carriage sen— S/npoiener unloading cargo at 

port — Co/itrflc/s not entered into at that port— 
Levy of projes.^ion tax on shipping agent in that port, 
legality of. 

A shipowner exercises his trade at all the ports 
nt which his steamers habitually call co discharge 
or load cargo, which latter o^ ei*ation may involve 
ontoriiig there and then into contracts with ship- 
pers Where, therefore, the fr- i_'ht-earning con- 
tracts >vith shippers which enable profits to bo 
earned by sea carriage are not entered into at a 
port by the ship’s master or the local agent of 
the shipowner, but elaowhoro, tho shipowner 
cannot bo held to exercise his trade at the port 
merely hocauso he employs a shipping agent 
there to attend to other matters, such as issuing 
tibippiug orders and signing bills of lading pur- 
suant to contracts already made and receiving 
payment of advance freight, 

Tho tost is, where, iu substance, the business 
<»f making contracts is canied on and controllf^d. 

Tho v^lan Line Steamers, having their registered 
office at Glasgow, call at Cocanada to take iu cargo 
lor Europe and also uuload any cargo coDRigned 
to Cocanada They are represented by a firm of 
sub agents at ‘ ocanada engaged by the Clau 
Line’s Agents at Madras Tho 8ub.»>g uts have 
no authority to contract with shippers and act 
only uud- r instiucti''us from tho agents; they 
issue shipping orders to shippers, sign bills of 
lading for c.irgo supply aud collect any fieight 
that may bo payable on tho cargo uiiloided at 
Cocanada. The question in this case being whether this 
was sucli an exorcise cf tho trade of tlie Clan 
Line or currying on business within the Munici- 
pality of Cocanada as to render them liable to 
tho payment of profession tax under section ,;3 
of the Madras District Municipalities Act, l8Jjt: 

Held, that the Clan Line, being a shipping com- 
pany which earned profits by the carriage of 
gooas by sea, and in the couipe of its business 
traded with, but not necessarily within, i-ort 
towns in vario-is parts of the world, one of the^o 
being Oocana la, could not bo said to oxorciao a 
trade at that port so as to make the comp my 
liabD for tho paymenc of profession tax. .ifl 
Municipal Council op Cocanada c. Clan Line 
SiEAMBas, Ld , ‘ri M. L. J. ‘iZ M. 4oo; lU L W 

16; 26 M. L. T. 103 692 


Madras Estates Land Act (1 of 

IS 08), S. 3 (16)- *Tarilc^hed,^ meaning of— 
Ejectmei’t jroin iank-bed, buit for— Jurisdiction of 
CUil Courts 

Land which is a tank-bed, t. e , which has been 
continuoudy used for the storage of water is not 
ryoti land and a suit to eject a tenant from such 
land is cognizable by the Civil Court. 

Where, however, its user for that purpose has 
been abandoned and the land has lost its character 
as tank-bed at tho date of the suit, the suit is not 
cognizable by tho Civil Court. 

Section « U61 of tho Madras Estates Land Act 
suggests its application to land which had not lost 
its character as tank-bed when the Act came into 
force. M GoPISETTI 1hABATANAi»WAM 1 V. CnODAVAEAPb 

KAMA^^A ^ 318 

ss. 7(2)(d), 8, 153, 189-Inam, 

gran* of— Grant, whether of land revenue or of land 
— Estate. 

There is no prpsuroption of law that an inam 
grant cf a village is prtma agrant of the land 
revenue only as distinguished from the laud itself. 
Each case must be considered by itself aud the 
determining factors are the terms of tho particular 
grant and the whole circumstances connected 
therewith P C Upadrashta Vkskata Sastrulu 
V . Divi Seetiiaramudu, i 7 A L. L 3^ M. L. 

21 Bom. L. t*. M L. T 1"5 304 

S. 40 (2), (3), scope of— Rent, commuUi. 

tion of, principles governing — M aramat charges, whe* 
ther *rent in kind or otherwise’ 

Tho ‘l omrauiation’ of rent referred to in section 
40 of the Madras Estates Land Act is not commuta- 
tion in its narrowest Renao It was intended^ to 
cover somethi' g more than a mere arithmetical 
calculatioL of a'Orages or application of a market 
price to commute grain into money 

In detei mining the rent to be paid, the Collector 
cannot exclude from consideration the question 
whether the rents actually collected durii-g the 
decennial period before suit were in excess of what 
was legally due to the landlord. 

Maramat charges are not Tent in kind or other- 
wise’ within the purview of section 40 of the Act 
and they he outside tho scope of tho Collector s 
determination M Pyrn Appala Surya arayana 
Kurmadasu Nailu V. Inuqanti Rajauopala 
M L .t. .64V ^ 131 

Madras Land Encroachm<?nt Act 
^ (III Mad. of 1905), S. 14 — Let led’ ins 4 . 

meaning of — t^enal assessment^ impOi^itiOn of Suu 
/o»* decOiration that land not liable to assessment— 
Cause of action - Limitation, starting point of. 

The word ‘levied’ in section 14 of tho Madras 
Land EiuToachinent Act means ‘colloctod’ and the 
period of lirnitHtion in section 14 of tho Aot runs 
from tho date when tho assessment or penalty is 
actually collooted, and not when it is merely 
im.'OSOd. IVl AITALAM KESAYA ChBTTY V. SECBETAIg 
or State for India, sfi ,\1. r<. J 22.': 42 M 451 46 

M atlJ-b'^ahman, office of, whether van 
attHched uu'' e ild iu execution of decreo 539 
Mai tirsanc ofchll:!, arrears of, suit w 
reuo or imitiitiou 

M -ll AO At* Li w — L'indlo:d and tenant —Lea^e of 
K^oeril it oi prope ty —Ejectmsnt, pnrtitl, ''ig U 
to — -o np-mtuon, pxyr.ent of, for other i'cns — 
^Assignee of reversion iu part of \detnised} premises. 



1059 


GBNBRAIj INMX. 


Malabar Law^oontd. 

tight oft to eoict tenant f}Oin such pirt^iTalabrir 
Compensatioi, for Tenants* Iinprovemefts Act f^ud 
I of ««. 5, 6, 7, H. 

Held, b/ the Full Bench, Seshagiri Aiyar, J., dissent- 
fng). — -Vhere several items of property are comprised 
m a lease, the lessor is not eniiclea to eject cUe tenant 
from a pare only of the holdinf^, but epe adsiguea of 
the reversion in part of the demised premises is 
entitled to eject for duo cause from such part on 
payment of the value of the improvements to that 
part, and this applies to tenancies in. jJalabar. 

ir'er iieshagin Aiyar, J, - Under the Aialabar Com- 
pensation for Tenants' Improvements Act there can 
be no partial eviction nntil payment of ^.empensation 
in respect of the holding as a whole. 

I'he uegisiature, in providing for compensation on 
eviotion in the Aialabar oooipeMsation for Tenants’ 
Improvements Act, understood that the parties were 
in status <iuo ante and tuat there had been no break- 
up of the lease interest. M Futhiapobayil Ka.ntan 

BaDOVAN V CHB.'J.sYAiNTEAKATH FuXHlAPaRAYIL 

Alikutti, 67 M. L. J. ■*;; .\j h »v. obi M W. 

N. 4uii 415 a. oO-J 286 

— Male member leaving tarwad house to live 
in lotje’s t'lrwad, riant oj, to separate maintenance 
Or menchilavu— cause jar Leaving tarwad 
— Burden of proof. 

A mule member of a iVlalabar tarwad leaving the 
tarwad houae sole!/ for tue purpose of liv'iog with 
his wife is entitled to separate muiutenance and 
menenitavu. 

Fer Seshagiri Aiyar, J —The '-ustomary Law of 
Malabar, as enunciated in the deci»ious of the High 
Court, is that ordinarily every member of a taricad 
house should bo mutntiuiued by the karanvan. The 
onus of proving that ins departure from the tai'wad 
is for proper cause is on the member leaving the 
tarwad house and it is not tor the karnavan to 
show that It was improper. 

Menchhuvu is part of maiutenauce and does not 
stauu on a higher looting. iil Govindan fSAiu v. 

KunjaAayak, 3 j itt. n. .j. obo. vl^ ‘yy vV. jN .ioi; 
M c. 'J . ,cy 326 

" Alelcharth, grant of Kanom, renewal of, 
before expiry oj term, validit j oj — Duty oi kuruavaii 
’—B'ecesbUy or OcneiU to tarwad, prooj of — Lemer, 
duty Of, to make enquiry, extent oJ—ttenewaL on 
surrender of term of kanom period, effect of. 

The granting of a meLcnaitli boiore the expiry 
of the term of tbo kanom is invalid, save where the 
wicic/iarca. bolder proves necessity or ueueut to 
the tarwad 

The surrender of a term of a kanom and i s 
renewal as from the date of the surrender uoes 
not affect the principle. 

'Ihe melc/iarf/i.iicJder should, in such a case, show 
that there was necessity lor the ineicfiarln and 
that he sarisned himaod by rcasou..ble enquiries us 
to cne existence of seen u uocessi.y wruiuurily, it 
is enough if ho satisaes uiiaseii that tuero is a 
pre. existing debt and lie is not bound to pursue nis 
enquiries and liud out if there was a necessity lor 
that debt. It is not enough, however, tuat no 

enquired of the Aarnara/i granting the meieuarih and 
rested contone with the scatemeuts made oy him. 
Where a memOer of the tarwad has aireaJy uotiued 
that the impeuaing alienation is improper ic is his 


Malabar Law — concld. 

duty to make enquiries of such member. IVl 
Vatavatta Haman Naib V. Kenath Fdxubn Vittal 
Kuppassa.x Mbnon, 30 Ai. L. J. o3U 740 

— Partition per stirpes or by tavazhies, validity 

of —Minor members, right of, to impeach partition 
on attaining majority, 

XJuder Malabar Law a partition can only be 
effected by and with the consent of all the adult 
members of the tarwad 

it is competent to the adult members of a Malabar 
tarwad to mako a partition per sft» pes or by tavazhies 
and their act in effecting such a partiiion cannot 
be questioned by the minor members on their attain- 
ing majority. (VI ^ANl Koxri v. acuuxuan Kutti 
Nair, ai. L. T. 83; 36 M. L. J. o^.*; 4E M. 

lO 

Master and servant— Liability of master 

for tort committed by servant — Test — Burden of 
proof 753 

Mergrer — Superior and ea6or<i»nnfe interests, 
u-nion of, effect of — Proprietor, whether can become 
ryot. 

Under the law as it stood before the pas ing of the 
Transfer of Property Act and the Bengal Tenancy 
Act, the union oi a superior and a subordinito 
interest did not, by operation of law, necessarily 
merge the subordinate in the superior interest. It 
could be shown by the conduct of the party con- 
cerned that he did not intend to keep the two 
interests alive as mutually distinct rights. 

A proprietor iu occupalion of land within his own 
estate cannot acquire the status of a ryot, C Rau- 
BISUEN uuxt 0 Haripada Mckekjrb, C. L. J. 4E72 
;i3 0 W M. o 0 389 

IVlGSnC profits* assessment of, mode of — 
Trespasser — Cost of cultivation, ivhether can be 
allowed 

In asses-ing the amount payable by a trespasser on 
accouut of mesiiH pruut , the costs of cultivation 
ami reap! g shoula be ullowea to him 
BAi.nEO uAi 0. Kam Bubal oj uu. 4 F. l.. j. 3ol 

747 

Minor, conmet of exchange of land by — Hatijica^ 
tion after utt-nning mujoritj, effect uf 
A contract ul exchauge of laud made by a minor 
is voiu and us such cannot pu'siuly bo rutiued in 
law r' hU«.NA r> bKLA Sl.NOil, -li r. It U 1 Q 

- ' repiKseiUea Oy gnaiai t-, d<,Ciee against, tt/ie- 

ther bimung on minor 

A minor is bound by u decree in a nutt in which 
ho IS IV preaouieU by a guardian ad liiem. except 
whoio tuo luit r acts Ituuduieui.y, or where nis 
interests are adverse to tnut oi the minor jii 
KhMAUH hlDI AililAL u K «.>LIA»A.\II I'luLAI, H M. 

v» , Ow AJ a1 T • ••*, I Li iV . A 724 

JYllsJ jinJ -T of causes of action and parties— 
.M uiiilunousuesa, te^t ol \jO^ 

ol parties — rre-cinpti<m, suit for -FlaintilT 

joinii g witn lii.ii persons iiuvi..g ■inlerent r gnts 
infer sv, effect of 

fVliStArCe Coinpromise entered into umler mi.s. 
Lake, wnctuer can be ^el usi-.o 96.5 

lYl ocl'ceen mnifgngor and 
inoihj.i‘jee a« to rcylc-ni-i i<jn ’>} •aCwr un. 

ri‘ji.'(f.red—.iyc>:iii':nl >iclv i upon—U i ...a, 

objection to, v-ncther c.m Ic ("h-'n k-oI, picyitf ,j^ 
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IVIortgragre — contd. 

The manager of the plaintiff’s family entered into 
an agreement with the dofendants-mortgagees that the 
latter should redeem ccrtain earlior mortgages where- 
upon they would become owners of the redeemed 
property except a 4-pie share which was to be made 
over, unenoumbei'ed, to the plaintiff’s^ father. The 
agreement was not registered, but it was acted 
upon by the parties to it, in that the plaintiff s 
father obtained a decree for the 4-pie share, and, 
subsequently, partition proceedings were taken 
on the basis of defendants being the owners, ^ and 
not merely mortgagees, of the property. Plaintiff 
now sued the original mortgagees for redemption: 

Held, that the snit was not maintainable, and the 
fact that the agreement was not registepd, as it 
should have been, did not affect the validity of the 
redemption by the defendants, the second parties to 
the agreement. A Lalman e*ANDE v Sheo Narai:4 
Panue, 17 A. L. J. 737; 1 U. P. L. tt. C.) 1^ 


of ancestral property by father — Antecedent 

debt Mortgagee, rights of, during father's life- 
time . 28 

bund, construction o/* -Stipulation for pay- 


inent of interest b>j instalments and of principal on 
a specified date and for paymetit of whole amount 
due with cojn 2 >ound interest on default ichen 
creditor requires— Creditor, failure of, to exercise op- 
tion Prayer for compound interest in plaint — 

Cause of action, accrual oj —Limitation Act (IX of 
190tfd, Sc/t. J, Arts, 75, 132. 

A morbgage*boud provided for payment of 
interest accruing duo once in every six months 
and for payment of the principal amount on a 
specvfied date, oiz, l-th May i90O. The document 
proceeded: “in default, wc shall pay, whenever you 
roduire, the interest accruing due for the days 
overdue at the aforesaid rate and the principal 
amount In c:i8e of default in the payment of 
interest according to the due dates, yoii may 
recover whenever you require and without reference 
to the due date fixed for payment of the said princi- 
pal amount, the aggregate principal and ioteiost 
mnount found duo on adding to the princip.il the 
interest duo every six months together .>ith the 
interest duo at the aforesaid late on such aggregate 
amount ” The mortgagee did not exercise his option 
of suing for the entire amount on the nrst default, 
but brought his suit within > - yea s of the date 
fixed for payment of the principal asking for com- 
pound iutorost according to the stipulation in the 

bond: 

Held, ' 1 > that tho mortgagee was not bound to 
exorcise his option of calling in the whole amount 
on tho first default; 

4 2 that as tlie mortgagee did not eserciso his 
option as aforesaid, the suit was witliin time under 
Article 3 of Schedule 1 1 1 tlio Li nitaiion Act; 

(d; that tho demand for cjmpound interest at the 
tioio of instituting the suit did not eonstitato such 
an overt act us to havo a retrospective effect on the 
accrual of the cause of actiou, the clause for tlic 
recovery of tlie principal being independent from tho 
stipulation for compound interest 

'rho svords ‘whonovor you require’ aro not oquiva- 

ent oo 'forthwich' or immsdiatoly. M tAiliDUdiBi 

V. KaNDASAJII PlLLAI, tiOlOj M- \V. N. dS; 25 


wi ortfiragre— contd. 





M. L. T. 164; 9 L. W. 479 
— and charge, distinction between 

1 , ■ I— bj/ way oJ conditional sale—Imprqveih^is 
ejected hy mortgagee after date fij^d for redemption 
—Redemption — Mortgagor, whether liable io'.pay ] 
costs of irnprovemenfe. , . • , - 

In the case of a mortgage by way of conditional 
sale, the mortgagee has a reasonable ground to ; 
entertain a honafide belief, after expiry of the penpd 
stipulated for redemption, that there is nq 
intention on the part of the mortgagor to redeem , 
and that he is, therefore, the owner of the property* 
If the mortgagee improves the property subsequent 
to tho date fixed for redemption, it is equitable 
that the mortgagor, while retaining the benefit of 
the improvement, should pay its cost at the tin^ of 
redemption. P Ram K.AUR v% Partab Singh, 68 . 

1919 . 

decree passed by Courbhaviu^ ho territorial 

■ jurisdiation over hypotheca — Execution, application 
for, whether can be presented to Court having juri^ 
diction without transfer of decree from Court wl^h 

passed it ^ 

decree— Sale directed in certain order— bale 


proceeds of one property sufficient to satisfy mortgage- 
debt — Contribution, liability for. . 

Where in a mortgage suit involving y^eral 
mortgages by various mortgagors, the Court decides 
that the properties should be sold in a certain 
order, the decision does not mean that in the event 
of the decretal amount being satisfied by the sale 
of one property only the remaining mortgagors are 
released from all liability to contribute to the 
mortgagor whose property alone has botu sold, 
before it can bo held that the properties havel^en 
so released, there must at least be in the pi^vious 
proceedings an indication of an intention in the 
mind of the ‘ onrt to release them from such liability 
Pat B nKKDHARi Singh i\ Baijnath Goenka 45^ 

Foreclosure— Title of mortgagee, when be. 

comes absolute f^otice, defective service of, ence 
of— Proof of service of notice— Burden of pro^ 

in favour of (wo persons — Usufructuary 

mortgage in favour of one— Discharge by u^u^ruc. 

fitary mortgagee, effect of. ^ . ir i 

One of two mortgagee?, each having a half shore 
in two mortgages, took a usufructuary mortgage 
of the whole of the property inorteaged from the 
mortgagors, the eonsidciation being tho ambimt ot 
the two simple mortgages, and gave a discharge for 
both moitgages: ^ 

Held, that the discharge operated only in respect 
of the slniro of tho usufructuary mortgagee, and 
(hat tho other mortgagee was entitled to recover 
his share. A *'auhari Singh c. Ganga Sahai, “* 
h. . 731; I U. P. • . R. n w.; 71 |07 

Insolvency of mortgagor — Mortgagee, 

position of — Interest, whether payable up 
of payment 

Interest, high rate of— Mortgagee, whether 


entitled to contractual rate of interest 
Whore it is not shown that there was any undno 
inliuonco or coercion, interest on a mortgage must 
be calculated and allowed at the rate provided for 
by the contract between the parties in the mortgage- 
deed, ovott though the iatercat would run up to ^ 
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Mortfiraere — contd. 

large Bum. C Amdllya Charan Daws v. Aseari 

Kazi 554 

— Interest, high rate of — Necessity — Burden 
of proof ” 


Interest subsequent to date fixed for re* 
demption, whether payable on principal, interest 
and costs — Bate of interest — Contract Act (IX of 
1872), 8. 74*^Stipulation for enhanced interest on 
default of payment on specibed day — Mortgage 
money, application of, to debts bearing higher 
interest — Penalty 57 

Lekha mukhi morfffage, tneam'nff o/— ite* 


defnption, suit /or— -Limitation Act (IX of 1908), 
Sch. I, Art. 148 — Starting point of limitation — 
Burden of proof 

A lekha mukhi mortgage is a usufructuary mort- 
gage by which the land is made over to the mortgagee 
who has to look to its produce for the payment of 
the mortgage-debt, the mortgagor undertaking no 
personal liability and the mortgagee not being entitl- 
od to sue for the debt. 

Tho starting point for limitation in respect of a 
suit for redemption of a lekha mukhi mortgage is 
the same as in the case of ordinary usufructuary 
mortgages. 

A suit for redemption of such a mortgage is 
governed by Article 148 of Schedule I to the Limi- 
tation Act and, therefore, the period for limitation is 
60 years from the date of the mortgage. L 

Lal V. Pazal . 

I— Merger of mortgage in decree, effect of 

'Decree-holder taking fresh mortgage — Priority Prior 
mortgage paid off — Mortgagee, position of. 

■Where a mortgage merges in a decree in favour 
of the mortgagee, his remedy is no longer that 
of a mortgagee, but is that of a person who 
holds a decree under which he is entitled to bring 
certain property to sale, and if he wishes to re- 
tain this position he should execute the dec ee, 
and not take a fresh mortgage the couaideratiou 

for which is tho decree. 

A prior mortgagee who obtains a decree upon 
his mortgage and after that decree is made abeo- 
lute takes a fresh mortgage a part coue.derat.on 
of which is the decretal amount, it being cus- 
tinctly stated that the decree is discharged - 
cannot claim priority over ioterniediate mortgagees 
A person who pays off a prior incumbrance 
without taking a dted of transfer is in uo ig 
position than the prior incumbrancer. 

Where a decree is obtained upon a mortgage, 
the decree, upon the making of an or e 
absolute, extinguishes the mortgage 
well ad the defendant's right to redeem, >y 
stituting for that security a right to 
ferred by the decree, and thenceforward „ , 

gagee'B remedy is uud-^rtho decree A 
V. Muhammad Uussain Khak, 1 U. P. ( • | 33 

V '’MoHgage-deed giving several 

mortgagee— Default made by m< rtj;agor i 
gagee, remedy of —Limitation, commeucem 


— Mortgagee paying money lor pr ^ 

property — I- osBOif'ion, order for ,w.t,ua.llv 

sequent mortgagee paying money c oi „ 

pbtaitting possession— Brior mortgag*^'^* p 


wi o rtgragre —contd. 

to— Prior mortgagee, suit by — Puisne mortgagee 
not made party, effect of — Redemption — Money 
paid to prior mortgagee, whether must be dis- 
charged before puisne mortgagee can be disposses. 
ged— Prior mortgage unenforceable for lapse of time, 
effect of — Limitation — Interest on money paid in 
redeeming prior mortgage, whether can be claimed 
by puisne mortgagee 549 

Mortgagee purchasing equity of redemption, 


— Lien, whether subsists 
Where a mortgagee purchases the interest of the 
mortgagor, the presumption is that his mortgage 
lien— would continue to subsist for his benefit. 
Siva Narayan Ram Marwari r. Hari Narayan 


Mortgagor, duty of, to pay public charges — 

Failure to perform duty — Sale of mortgaged pro- 
perty -Re-transfer to mortgagor— Mortgagee, 
position of. 574 

Mortgagor responsible for repairs — Mort- 


gagee, whether can carry out repairs — Charge 


by Muhammadan — Death of mortgagor — Sale 

of equity of redemption by widow — Kedemption, 
suit for, by son and daughters — Limitation 79 

• Pardana.iAtn ladies executing mortgage — In- 


dependent advice, necessity of— Interest with pro 
vision for compound interest, whether penal 555 
Prior and subsequent mortgages —Poreclosure 


suit by subsequent mortgagee — Purchase of equity 
of redemption bi/ prior mortgagee — Prior and sub- 
sequent mortgagees, rights of ~ Redemption. 

P. held two unregistered mortgages dated 25th 
December 1897 executed by D , tho original owner 
of the property. In 1909 D. executed a registered 
mortgage in favour of fl , who in 1913 instituted a 
suit for foreclosure without making P. a party to 
the suit and obtained a final decree on 9th May 1914. 
While this suit was pending, D- on 6th January 1914 
sold by registered sale-deed the mortgaged pro- 
perty to P. who instituted the present suit for 
possession. The trial Court held that the sale 
having been made pendente life was inoperative 
and allowed P. to redeem the mortgage of 
1909 in favour of H. The first Appellate Court, how’- 
ever, dismissed tho suit on tho gi-ound that as P. 
could not enforce his mortgage at the date of the 
foreclosure suit, all his rights were extinguished. P. 
appealed to tbo High Court and H. claimed for the 
first time to redeem P ’a mortgage: 

Held, that P. had a right to redeem U.'a mortgago 
of 1909, but H. as representative of tlic mortgagor 
had a better equity to redeem P. N Karniram- 
Nathukam i' IIakuro Iagannatu 374 

— — Property, nkether can be sold for arrears of 
interest 

Apart from special stipulation, mortgaged lands 
cannot bo sold for payment of interest in nrrear 
and u inortgacce has no right to demand such a halo, 
p C Setrl'cherla V Maharaja oe .Ikyporr, 17 A. 

L 1 694 a7 M L J. H: ' M- w. N. nOZ; M. 
l't'. U7; 2' Bo.\f L. H 914] 30 C. L. J. 209; 23 C. 
W. N- '0<3; 10 L W. 362. 183 

Rc(l‘'tnplion before certain period, 

as to, effect of icrin fixed Jor puyincHt—Falloto 
fCison, redemption in, procisioii as to — Suit, main* 
lainability of. 
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Tn cases where there is no stipulation restraining 
rodomption, but only a period is fixed for payment, 
the term fixed for payment can only be regarded as 
a protection for the debtor till the contrary intention 
is shown. 

Where a mortgage-deed in respect of houses or 
groves provides for redemption in the fallow season, 
such embargo has no significance, and it is not 
necessary that a suit for redemption of such mort- 
gage should be filed in the fallow season. O 

Anant Bam v Kalaw 830 

— Redemption — Integrity of mortgage broken 
with consent oj mortgagee — Redemption of remainder. 
Where the integrity of a mortgage is broken up 
with the consent of the mortgagee and a moiety is 
redeemed, neit >er he nor those whoclaim through him 
can afterwards invoke in their aid the rule which 
prohibits the breaking up of a mortgage so as to 
entitle a mortgagor to redeem any por ion thereof 
which he feels disposed to redeem. A Sardanand 
Raid. Sohawan Khan 815 

I — Redemption, suit for— Decree for redemp- 
tion — Ap|)lication for extension of time for pay- 
ment of money — Limitation 024 

• Redemption^ suit for— Plaint — Acknowledge 
m«als saving limitation, whether to be specially 
pleaded ^Limitation^-Date of mortgage —Burden of 
proof. 

In a suit to redeem a mortgage it was alleged 
that the mortgage was executed within sixty years 
before suit. The trial '?ourt dismissed the suit on 
the ground that the plaintiff had failed to prove the 
allegation and declined to consider certain acknow- 
led-'raeuts on which the plaintiff relied, on the 
ground that they had not been spe-nally pleaded in 
the plaint: 

Bel l, 1 1 ) that the plaintiff having pleaded that 
the mortgage was within limitation, it was not 
necessary for him to plead that the ackno^^ledg nents 
saved the operation of limitation; 

that the mortgvgje was the person in whoso 
possession the mo'tgigo deed wo ild naturally be, 
and that the ovideuco as to the exact da e of the 
morcga'c was, therefore, a mact;r within his 
peculiar fcnowiedge, so that the oarde-i of proving 
that the acknowlegimeuts were not given within s-xty 
years of the mortgage lay upon him. A Kamla Devi 

V. Goh Daval, / a L •. 10 ^ 233 

- Redemption by trespasscr,€^tect of — Mortgagor 
position of 

If a mortgagee allows a mere fcrespasssr, who his 
not perfected his title by adverse possess! in, t j 
redeem the mO’-tiago, the truoow.nris entitled to 
troat the transaction as a nullity 

Tho fact that a trespasser acquires by adverse 
poBsessiou the interest of a mortgagor, cannot vali- 
date a red 0 in,>tio:i effected by him before he acquired 
that interest. O ♦ASAVTdi.xoa v. ttAMpAL diNUH d 

0. L J. aiSj 1 U. P L a. tJ 0.* 4i >35 

—— Sale of mortgagor’s property in excou'.iou 
of decree obtained by s ).ne ocher creditor— t vto- 
uble distribution — .Mortgigse, position of 5 iO 

Subrogation —Purchaser in good faith rc< 
deeming mortgage —Vendor’s title dofective - 
Purchaser, position of 57 

I — suit — Doclaratiou that property was uot 


IVI o r tg'as'e — oon cid . 

sabjeot to certain lien, prayer for — Court-fee pay 
able 786 

' by tenant— Rent decree in favour of land- 
lord — Mortgage decree in favour of mortgagee — 
Purchasers, contest between — Priority 746 

' i - , usufructuary -Mortgagee, dispossession of, 
from portion of mortgaged property — Acguieseence 
— Transfer of Property Act (IV of 1882^, s. 68. 

A usufructuary mortgage stipulated that, in the 
event of dispossession of the mortgagee, he would be 
eucibled to damages or to interest at a specified rate. 
In the mortgagee entered into possession, but 

in April he was dispossessed of half the property. 
Later on, the mortgagor sold the equityof redemp- 
tion in the remaining half, and in April <1^16 the 
puiohaser forcibly dispossessed the mortgagee there- 
from. in May the mortgagee brought the 

preseat suit to recover the principal sum advanced, 
together with interest at the stipulated rate on half 
that sum for the period between april i90i and 
April m ' 6 : 

Held, that the plaintiff, having been dispossessed 
for U years and not having done anything during 
that ime either to obtain compensation from the 
m >rtgigor, or to realise from the mortgagor or from 
tue pr ipurty his mur gige-debt, or to claim additional 
security, or to enforce payment of interest, must be 
deemed to have acquiesced in the changed state of 
affairs and was consequently estopped from claiming 
interest P€Lt. CcHiT Mandab v - Gosai • Singh 816 

4 I 1 AUAII -Olaim of heirs entitl* 

ed to definite shares, whether joint cause of action 

746 

Decree against sotne of several heirs of deceased 
—Sale in execution oi decree — Ssirs not made parties 
to suit, whether bound by sale— Representation. 

A money decree was obtained agaiusc the estate 
of a deceased -vluliuminadan in a suit by a creditor 
in whicn the wido>v and tho step-mother of the 
deceased were impleaded as defendants. The 
dauguter of the deceased who was his principal heir 
was not made a ptrty bo the suit In execution of 
th>t decree the right, title and i iterest of the de- 
ceased in a house bclooging to him was sold: 

that the daughter of tJie deceased nut 
having b.:eQ male a party to the suit, her 
interest iu the house was not affected by the 
de.-ree and did not pass under the sale. 

Per Heiton, J -There cannot be a valid sale 
under a decree unless the property sold can properly 
be sold uader tho decree 8 Mirsha iuamksau. 

bHAGIRATHl MAHAOEV ABHYANKAR, 2A ROU. L. R. 3i9t 

Ai ti. 13 

— Dower — Widow in possession of estate in lieis 

of dowjr, whether liable to account for promts. 

A Muhammadan widow in possession of her 
deceased husband's estate in tieu of ths dower- 
debt due to her is not liable to account for the 
pr ides of the escats in hsr hands, if ths iaooois of tho 
estats does not exceed the amouat growing due for 
interest on the arrears of dower. C Alijan Bibi u. 
Safia Bisi 623 

• Dower — IKid no, right of, to possess estate of 
huib ind in lieu f umatisfied dower —Widow, whs* 
ther can alienate estate. 

•Vui’ea daia n Qiiaa widow ob;aia 3 possssiioa 
of her Uusbaad’s estate lavrfally, i. c, witUoit for^^ 
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Muhammadan Law-conta. 

or frand, she is entitled a<* against the ^ther heirs 
to retain possession of the entire estate till her 
olaim for dower is satisded, subject to an obligation 
to account for profits, and the cu-heirs cannot eject 
her without payment of that portion of the do«er 
debt which is chargeable to their share of the estate. 
In this sense and to this extent the right of the 
widow is analogous to that of a usufi actuary moit- 
gagee. She, however, cannot set up any such right 
of possession against creditors claiming to have the 
debts owing to them from the husband satisfied out 
of the estate She is not a secured creditor, her 
olaim for dower debt ranks equally with the claims 
of other creditors of her hubband. 

The heirs of a Aluhammadan brought a suit 
against his widow to recover his estare which the 
. widow was bolding in lieu of unsati>Bfrd dower; the 
amount of the dower was ascertained, au account 
of the profits received by the ^idow was taken 
and the plaintiffs were given a decree for po^Bession 
of their bhare of the estate on payment, within a 
specified time, by them of their share of the dower 
debt, failing wt.ich the suit was to stand dibinissed. 
The plaintiffs failed to pay, whereupon the widow 
made a gift of the entire estate to the sons and 
daughter of her sifter’s son, and the he rs then sued 
for possession of their share after her death. 

Heid, Hj that the suit was mainiainablo and was 
not barred by the rule of res judicota; ^ 

.;:i that a M nbaromadan widow in possession of 
her husband’s estate in lieu of unsatisfied dower 
cannot, under the A«uhammadan Law, alienate iho 
estate, though she may transfer her do«er debt or 
her right to retain possession " 

Maina blBI V \'ASI AHMAD, »7 A L. j. 1 u ^ 

L. K iH. U.) iCb , ff 

■„ Maraz-uUmaut, to— Gift in 7 

heir during maraz-ul-maut va'idityoJ-AppMcabUi- 

ity 01 doettine to sales nnd wtikis 

Where a man. who had been suffering from com 
sumption for more than a ye»r, made a gift of 

certL property in favour of his mother, ami it i as 

found that there had been a r«P>d;ncrcase m the 

disease about the time when the gift was made 

that the deceased «as under apprehension of the 

near approaeli of ileath: , . 

ileii, that iho rule of n,a™r.u;..uau( “PP' ” ’ 
transactioB unU that the gilt, being Ui av 

heirofthedeecased.wasaltogethervoid. 

The doctrine oi mataz.ul.maui is 
Koran, which ordains that the heirs must inherit. 

It does not aj-ply to u s-ale. . 

A wakj Clouted auring mfiraz-iW-mauf is > 

to the extent of one-.hird of the entire estate of 

A gift made during n.ornz.ul ""yj 

Of the heirsof the deceased is V 

Pazal Ahmad e. Kahim Bibi. lb A. L J. 

23b 


— Marrinee. 

rt7y of. effect o,^ CvrJ>ocr Ad M of 
Por a At uh;imiJiutiati iiiuii u*ge i»l *f 

is a prt/c-poi itoO t cftf''' "' f l f, .• t he 

witnesfces 'l hn l..er tliui t l.c \ ut il '' lo *-o‘ ‘ ^ 

girl at the n arrii ge wu» a minor \'on u no . - 

validity of the m.ni. inuMMuh » Jt 

the.Contract Act peiniits.a minor o actlas o,:.eut K 


Muhammadan Law— conta. 

ween the principal and a third person. C ERFANrD. 
PIN N uLLA V. Hadan Sheikh 583 

^ ■ Marriage, praoj of— Cohabitation, long — Pre- 

sumption — Doncing girl, position of. 

W here a person in the position ef a dancing girl 
of questionable antecedenls, whose connection with 
her employee was illegitimate from its inception, sets 
np a valid marriage at a particular time and place, 
such marriage cannot be inferred from mere circum* 
etantial evidence, nor from evidence of long.con- 
tinued and exclusive cohabitation on the ostensible 
footing of a lawful wife. A Shabban i.iBi v. 
KiuLiq Shah, b A. I>. J 7*^4 624 

— - - Minor — Mother, uhclher guardian'— Aliena- 

ticn ly mother cj n.inoi's property, tnlidity of 
A Muhammadan mother is not the guardian of 
her minor daughter, either de jute oi de jacto, and 
has no authority, either express or qualified, to convey 
property belonging to her minor daughter in favour 
of any person. Pat Qambduoin V, Fakbkuddin 

7f6 

Pre.emjfjon — Joint estate- Joint liah.lity 
■when ceases — Talab.histisl had, hetv to be made. 
Where Ihe liability to pay Government revenue 
is joint, the joint liability, for purposes of pre- 
emption, does not cease in the case of any co- 
sharer until his particular share has been par- 
titioned by the Revenue Auihorities 

Under the Mubamma* an i aw not only is it ne- 
cesfaiy that the iofob^i-istishhod should be made 
in tbe presence of witneises, but that they should 
bo asked lo bear testimony that the demand has 
b« en duly made. Fat Sabjug Sibuh v. Jagmohan 

Sl'^GH 4 <lJ 

_ Religious cudou'meiit—Tt iistee, power of, to 

create leases — Lease in perpetuity, ti hether ralid. 
Aci'ording to iibammadau Law, the trustee of a 
religious oidowment cannot grant a lease in per- 
petuity, nor can he cicate a lease of agricultural 
lunci lor a period exceeding tbiee years and of 
Ollier property for a period exceeding one year, 
p Zafar ALI r. Kishbn Chabd 7fe5 

.. V aqf— A/j'ena/ioa oj waqf property — Suit to 

set aside alienation and for }os$ession, iihelher 
maintainable. 

Any person interested in a naqf can sue to protect 
nati) property against strangers 

V' hen, therefore, uaqj property i.s mortgaged 
by the manager, any person interested in the naqf 
can sue lo huvo the nlienuticn set aside and the 
propel ty restored to the trust L A fimam r. IIamid- 

I’D-I'IN bUsAlX 799 

— ]yonian, competency of, to offiriate- as head 
mujuvur o1 an astana Right <>j Jcmales to hold 
rtliyi' us offices, doctnne oj. lintitutions oj 
Under uhamniaoan Law it is not incompetent 
for u woman to be a head ‘muimar c>f an udana. 

J or Abdur Rohtm, J — Excepting for local usages 
and customs to (he contrary, Ihere is r.o general 
vn>vi ion of M obnn imidnn Law against a woman 
cciiilizii g in any I'oimt'f leligions tiaching and 
j«u j-i nat't't-' doctriimt. tif ^ uhiiiiinuMlftn religion, 

< It I . 1 ' t OJ tl I Ui x ^ 1 huniinniltiii I « ligicu or ot 
iMi;- • III-' d^^a^ liny i-t w < ii;( n to ho.d a r« li;^'iouH C'tH( e 
:ii lit in ctitJ.in hiaJ loagoc ;nd cut-K-n'S and 
bv any abtt'luic injuiiClion of i.Lunimaaaii 
i-aw.^a 
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IVIuhaninnacIan LaW'-concid. 

A religious office can be beld by a woman unless 
there are duties of a religious nature which she 
cannot perform in person or by deputy, the burden 
of establishing which is on those who plead the 
exclusion, and, -in the absence of anything in the 
rules by the founder, the usage of the institution 
governs the case. 

Per Seskagiri Aitjar, J. — Except in cases of grants 
given for the express purpose of performing 
religious duties which are dependent on personal or 
sex capacity, there is no reason why a female, 
whether Hindu or Muhammadan, should be disen* 
titled to perform those duties. Wherever there are 
prodts which are payable to an heir in the discharge 
of duties appertaining to a religious office, it must 
bo taken as ageneral rule, subject to some exceptions, 
that women are competent to inherit these offices 
and to perform the duties appertaining to them. 
IVI Munnavaru Begam V. Mir Mabafalli, 41 M. 

hm ^ ^ 489 

lYluniCip^Iityt suit against — Parties^ proper. 

Where in a suit the claim of the plaintiff is directed 
against a .M unicipality as such, the only proper defend- 
ant to the suit is the Chairman in whoso name 
‘ilouo the Municipality can properly ho sued. C 
Tabafada Mazumdar i’. Satish banura Saba, C. 
W. N. 611; 46 < . 7Ka 993 

n/lurdGr — Ouilly, plea of, uhen should be accepted. 

Before a plea of guilty is accepted in a case in 
W'hich the accused is charged with murder, the 
record should clearly show that the person who is 
charged understands and admits such facts as would 
bring the offence within the definition of murder 
and that he does not plead any of the exceptions 
set out in the Penal Code. U B Xoa Han v . 
Empkror. 3 U. B. 11.11919) 137; 20 Or. L. J 640 780 
Negrotiable instrument— Holder in due 

course — Transaction, suspicious— Person taking 
in.'trument without enquiry, position of 537 
. Ilundi payable after one months inadmissible 

in cvidence-Suit fur recovery of original con- 
sideration, mnintainahility of — Limitation, commence- 
rnent of. 

A suit based upon two hundis payable in 30 days 
from the date of execution was brought more tliau 
three years from the date of the hiindis but within 
throe years from the expiry of the month within 
which the hundis were payable. The /luadi.s were 
not prt)porly stamped and were, therefore, inadmis- 
sible in evidence: 

Held, timt, nssiimijig tho plaintiff could main- 
tain the suit for the original consideration, tho suit, 
nut having been broughc within three years from tho 
date of payment of the original consideration, must 
be hold to be barred by limitation. 

7 ho circumstances under w’hich a creditor may 
sue on the original consideration when tho bill or 
note given by tho debtor to tho creditor for tho 
payment of the money at a future time becomes 
iniubnissible in evidence considered. C Gobi • da 
Kumar v. Ram Chandra, 29 0. L J, 608 943 

— Hundi written on more papers than one, 
validitij oi — duty. 

A hm.di may be wiitten on moro papers than 
ojic, proviiied the iiggregate value of the scjimp 
papers used represents the .correct value of the 
Stamp to which such kuyidi Is liable. C Biswanatb 


Negrotiable Instrument— oonou. 

Bhattachabjee V. Govinda Chandra Dae, 29 0. L. J. 
305: 23 c. W N. R34 88 

■ — — Pro-note, whether discharged by fresh pro- 
note — Liability on basis of previoue. pro-note} whether 
extinguished. 

A promissory-note may be discharged by a fresh 
note or by a cash payment, and when once dis- 
charged, the original note ceases to be in force 
against a signatory who did not execute the fresh 
note. 

A, B, 0 and D exeented a pro-note in favour of 
K. Later on K. accepted a fresh note from A,p arid 
C in renewal of the original note. E obtained 'a 
decree on this note against A, B and G and brought 
a suit against D on the first note: 

Held, that the suit was not maintainable as the 
execution of the second note operatod to discharge 
the liability of all the executants of the former 
note. L B Perianax Chetty v. KudupooDy 
Mallaya >0 L. B, R. 4; 12 Bub. L. T. R6 577 
Negrotiable lnst'*uments Act<XXVl 

of 1681), &s. 1,7,48 — Handi— Acceptance, 
whether must be in writing — Usage, local — Transfer 
of instrument — Assignynent, oral, validity of— 
Endorsement and assignment, distinction between. 
The definition of the word “acceptor”, as contained 
in section 7 of the Negotiable Instruments Act, 
leaves no doubt that an acceptance must be in 
writing, but, having regard to the provisions of 
section 1 of the Act, so far as regards instruments 
in an oriental language, a mercantile usage may 
be proved w’bich makes an acceptance by word of 
mouth as effectual against the drawee as an accept- 
ance in writing 

An endorsement is not tho only mode by which 
a negotiable instrument may bo transferred. It may 
be assigned otherwise, and the assiggiee can sue 
in his own name ♦^^he only difference being that an 
assignee has only tho right, title and interest of the 
assignor, while an endorsee has all the rights of a 
holder in due course. 

An assignment need not necessarily be in writing 
and may be oral. 

Where it W'as found that the plaintiff was the 
real beneficiary under a kundi to whom the money 
was to bo ultimately paid, that he was the holder of 
the hundi and that tho nominal endorsee did not 
claim any interest adverse to him: 

Held, that it must be presumed that there was 
an oral assignment of the hundi in favour of the 
^aintiff and that he had a right to sue upon it. 
P Panna Lal. Lacbuman Das V. Harqopal.Khdm 
Ram, 29 P. R. 1919 250 

Si 5 — Bill of Exchange, whether includes 

hundi. 

A Bill of Exchange may include a hundi, but 
it does not follow that a hundi includes a Bill of 
Exchange C Bjswanatm Bhattacharjeb v. Govinda 
Chandra Das, 29 C. L. J 306: 23 0. W. N. 634 88 

S. S— Bolder in due course — Transaction, 

SHspicioris — Person talcing instrument without 
enquiry, po<i7jo»a of 

A person who takes an instrument evidencing a 
ti*ansoction which excites the suspicion that there is 
something wrong in the transaction, does not act 
in good faith if he shuts bis eyes to the facts pre- 
sented to him and puts the suspicions Bside ^tbout 
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NeE'otiable Instruments Act— coatd. Negrotiabie Instruments Act-conoid. 


farther iaquiry aa.d is. therefore, aot a holder in due 
oourse. L B Grcbx v. Ba Lon, 12 Bub. L. T. IS 


Sb Zo—Promtasori/ note, execution of, by 
agent — Sattukkotta Ohebty firms, practice of — 
Vilasam of firm prefixed by execution to hts 
signature, effect of —^Principal debited with amount 
^ »n body of note — Liability of agent. 

Second defendant, who was thoagentof a Nattukkcttai 
Chetty, executed a pro>noCe in favour of the plaiotifi 
to which he put his signature prefixing his principal’s 
vilasam thereto. The amount was expressly debited 
to the principal, the ist defendant, in the body of 
the note: 

Held, that section 23 of the Negotiable Instruments 
Act did not apply as the executant expressly exclud* 
ed his personal liability, and that the 2ad defendant 
was not, therefore, liable. IVI Natesa Aivar v, 
CiATTAYA PiLLAI, 8 L. VV. BiZ 386 

SS. 37, 64, 66 — Hundi, suit on — 

Presentment, failure to make — Liability of drawer, 
i^^hether ceases. 

^^Plaintiti' sued upon a hundi drawn by the defend- 
ant on himself and payable in lei days. Defendant 
pleaded that chore liad been no presentment of tue 
hundi. it was found that the hundi was not 
presented and the plaiiititf’s suit was dismissed on 
the ground that, under section 64 of the Negotiable 
Instru'ments Act, the defendant wa.s not liable to 
the holder: 

Held, chat there was no necessity in this case for 
the bill to be presented for acceptance at all, the 
defendant, as drawer, being liable under section '67 
of the Negotiable Instruments Act as principal debtor 
and there being no separate drawee. 

The non-presentmout for payment at maturity of 
a hundi, or bill of exchange, the presoutment of 
which is requii’od by section 6:3 of the Negotiable 
Instruments Act, has not the effect of relieving the 
drawer from liability. 

Under the general lasvit is for the debtor to seek 
out the creditor for the purposes of performance. 

Presentment of a negotiable instrumont is not 
necessary in the case of a maker of the note, in 
order to render the acceptor liable, unless the note 
is, in the body of it, made payable at a particular 
place. N hACUMAN Prasad u. Uam ^Chanoka^ao, 

Id N. L. JEt. 1^8 

• SSb 64, 66 

Sb Agreement to pay interest, 

absence of, effect of—Liabilitij under s. oU, whether 
excluded — Inierest, when chargeable. 

The statutory liability imposed by section 80 of 
the Negotiable instruments Act upon the exe-.-u- 
taut of a prou.issory note to pay lutorcat is not 
excluded by tho absence of an agreement to pay 

interest. 

Under section bO of tlic Negetiuble InstiUuieiiLs 
Act, interest at s:.v per cent, per uimum is to bo 
calculated from liie date on wJiicb the cotisidora- 
litxundor the ins.niuiont ought to have been paid by 
the party charged, until tender or realization. 

In the absence *. f proof of a doiuaud beloie buH, 

■the plaintiff is entitled to iuterost at six per cent. 


per annum from the date of the suit. N Laxuibai 
V. BhAGWANT SlTARAU 106 

Northern India Canal and Drain>« 
agre Act (Vfll of 1873), s. 70<- 

Interfering with banks of canal— Offence— ^Penal 
Code {Act XLV of 1860), s. 430 — Mischef — Evidence 
necessary for conviction. 

Where a person interfered with the banks of a 
canal and the prosecution could not prove by the 
evidenoe of respectable persons that the act had 
caused or must have been known to be likely to 
cause a diminution of the supply of water for 
agricultural purposes: 

Reid, that a conviction onder section 430 of the 
Penal Code was improper and that a conviction 
under section 70 of the Northern India Canals and 
Drainage Aot was more appropriate. A Har Naraut 
V. Emfbror, 17 A. L. J. 686; 20 Cb. L. J. 425 20 1 

N. W. P. Rent Act (Xll of 1831), 

Sb O, scope of — Occupancy _ holding — Will, transfer 
by, validity of. 

The provisions of section 9 of the N. W. P. Rent 
Aot, Xll of 1861, rendered void the terms of any 
Will in existence on the date on whioh that Aot 
was passed, if those terms oontravened the prohibition 
against the transfer by Will of a right of ocoupanoy 
which was thereby enacted. A Maqadbo Misia v. 
Diropal Pande, i7 A. L. J. 381; 41 A. 356 1 46 

NulSence — Acts of several ‘persons constituting 
nuisance — Liability of all concerned — -Calling of 
azan, whether nuisance — Inherent right 


OpiumAct (I of 1878), sSb 5, 9, IO 

— Hules framed by Punjab Oovernment under s. b, 
r. 49 (3; ^f) — Retad vendor, whether bound to 
keep accounts—lUeyal possession of opium— Offetwe. 
Under rule 49 ^3; of the rules framed by the 
Punjab Uoverument under section 5 of the Opium 
Act, the holder of a retail liceuse for the sale of 
opium is bound to keep correct accounts of his daily 
sales. 

By virtue of the provisions of section lo of the 
Opium Act, in prosecutions under section 9 of tho 
Aot it must be presumed, until the contrary is proved, 
tliat all opium for whioh tho accused person is unable 
to account satisfactorily is opium in respect of which 
ho has uomtnitted an offence under the Aot. 

Tho accused, a licousod vendor of opium, falsified 
his sale accounts by showing sales iu excess of tho 
actual ttiuouut sold aud was thus ouablod to aoouuuu- 
ialo a certain amount of opium: 

Held, that the accused was guilty of au offouco 
under suction 9 <c;of tho Opium Act. P tl.urEHOK y 
Mu.ssHi Ham, 9 1'. li. 1919 Uu.j 20 Ok. L. J. 3,j7 

195 

Orissa Tenaocy Act (il of 1913), 

S. 3 1 (4) —Occupancy holding, bale (.//, in execution 
oj in^ucg decree— Object ivn that rights arc nut trans^ 
jeruble, whether lenubie. 

ll is open to an occupancy raigat to objoct to liio 
.J do of bis hoKlitig ill execution of a decree for 
,i t-.rjf, upon the ground Liiut iiis l igiita uro not 
•.r.tusl-jrable without the couBout of the UudlorJ. 

pa.t .dADUU Badua.n u. Jeuj Jkna, i r. L. 

139 
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* 

SS. 193,210 — “Court having jurisdiC‘ 


tion to deteimiM sail for the possession of land,'' 
whether includes Civil Court — Jurisdiction of Civtl 
and Revenue Courts— Civil Court, whether can 
determine rent. 

The provisions of section 210 of the Orissa 
Tenancy Act are general in their application and 
the words “the court having jurisdiction to deter- 
mine a suit for the possession of land” section 

mean any Court which has that juiisc-ictiou, unless 
it can be shown that that jurisdiction is taken away 
by some provision in the A^t itself. 

1 herclore, a civil Court has jurisdiction to 
determine the rent payable by a tenant under 
section -iiO 1 1 \,d of he Orissa Tenancy Act. i^at 
BANAMALI SaTNATU V. AKTABAN MAtJArATKA, P.h.^ 
72 222 

Papier Currency Act (II of l9IO>» 

SS. 26, prO^»—-^‘egotiabtelnstruments AcC^Xa. I'f ^ 
oj' ib-iiJtSS — Huudi i^atjabte to bearer — 

iiiedit^r and debror mentioned at top oj huudi — 
Huudi drtiujn on banker — Intended deposit of money 
(o cover draft — \'aluhtij oJ ImiKii—tndorsement by 
payee, effect oj, on nyht to dispute validity of 
liuiidi — hstoppel'^Ei'-dtncc Act oJ islaj, s. • •&. 

First dcleiidaut drew a hundi on a haugoon 
tiriu in which at the top he was described 
as thy debtor mid il»o yrd defendant as the creditor. 
The uiucori‘il portion oL the hundt was as follows: 
“tlie money wiUi i.ungoon current rate ol interest 
should be paid on deiiiuud to the person who brings 
this by the uaugoou hnn.” A’he 1st defendant had 
uo money with tiie hrm when he drew the hundi, 
but inteuded to make a deposit belore preaentatiou: 

Held, that the hundi was co>eroa by the proviso to 
section of the Taper currency Act and that the 
plaintiff was entitled to recover on the basis of it. 

Whore a huudi is drawn on a banker, an intended 
deposit before presentation would save the hundi 
under the proviso to section kb of the Taper 

Curroucy Act. ..... 

Ter 6eshayiri Aiyar, J . — Ihe policy of the proviso 
to seen -n ko of the i aper vurreucy act is to enable 
bortu customers to operate on actual or mteuued 
deposits i'bere is nothing against public policy m 
60 doing and a hundi can bo drawn on a bank 

against an inteuded deposit. 

1 be endorser of a negotiable instruincnt is estopped 
as against the endorsee from disputing the validity 
of the instrument. IVl Arumacualam diEXiiAU u, 
Narayanan Uhettiab, .^b M. L. j. au«; obiy/ id- 

N. *» 0 j y 1 j. W. 'iobi a M. 470 3uO 

T*arua.na.shin ladies executing mortgage — in- 
dependent advice, necessity of. 

In order to maac pardnmtshi/i ladies liable under 

a morigago executed by them, the mortgugeu must 
take tno olemeutary pjecautiouof teeing that the 

ladies have independent advice with regard to the 

transaction. Smt ACailasU v.uaaPBa v, nAXiKA.sNKsSA 
•ICuATUN . , 05>b 

P<*rtltion, pn/ftiit, whether pennxssible. 

Urdmarily, there cannot bo a partial partition, 
but the rule is elastic and has in several cases been 
departed trom If there is uo iucouvcuience, there 
can bo a partition of a joint dwelling house witiiout 
p;a Litiou of other joint propertiee. 


A testator -cannot legally restrain the partifcicm 
of a catcharibari and thus create a perpetuity. C 
Kali uhaban v. Kiranbala ubbi, 29 C. L, J. ^94 

948 

suit -Preliminary decree, omitting direc- 
tions for future mesne profits — Enquiry at time 
of passing hnal decree, whether permissible^ 

Penal Code (Act Xi-V of I860), 

SS. 76, 379, 457, 51 I -Previous convw^ 
Theft, attempt to commit Enhanced sentence, legaltty 

A previous convict entered an open thorned 
enclosure in which goats and sheep were kept, but 
on the owner being disturbed, he fled and was 
arrested near by. He was convicted under sections 
457/75 of the Tonal Code and sentenced to trans- 

porcation for life: . . . l v 

Retd, on appeal, that the only offence of 
could be convicted was one of attempted theft 
under sections divide I of the Penal Code and that as 
section 7-> did not apply to attempted offences, an 
enhanced sentence could not be inflicted upon him. 
P Ghasita V. KiiPkROK, 13 P. It. i9i9 Ob i 20 ^ 

J, 

.! s. 109— Abetment, what amounts to 

SS. 149, 304A, 325 — Causing death 

by rash or negligent act— Grievous hurt— leniences, 
separate, legality of. 

Accused, memoers of an unlawful assembly, 
convicted under section 3U4A of the Penal t/Ode 
for causing death by a rash and negligent 
the fallowing circumstances: Armed with latn%s 
they attacked the complainants; in the course or 
the affray a little girl, who was near by, revived a 
couple of blows on the head, from the effects oi 
wbicusbe liiud shortly after. Tne accused were a so 
convicted under sections 147 and 323 of the rena 
I’odo, and for the two offences were awarded separate 

Bonteucea to run consecutively: ons-s. 

Held, that the conviction under section 304A 
could not bo maintained and that the conviction 
alioulU have been under section 326 read with section 

14:4 of the < onal uode. 

As a rule it is unsound to pass cumulative 
toQces under section 1 47 and some other section of t e 
Tonal Uode, whore the latter of the two sections can 
only be applied by the aid of the 
section 449. KuRB t*. EmpbBOB, Id A. L. J. 

kO i^R. L. J. 617 T'5 

S. 1 66— Disobedience to order prbmolgat- 

ed by public servant — Alagistrate, whether can WT 
offence for disobedience of his own order ® ® 

S. 166 (Jiving false eoidence'^Prosecution, 


duly of, tu prove particular statement as false 

In a case under section iv3, Penal Oode, it 
must be proved beyond all reasonable doubt tha 
some particular portion of the statement alleged to 
have ueen made by the accused is false. P Empb^^ 
i>. Amolab itA.u, ko Ur u . j. 619 O/S# 

- Counterfeit coins, posses 


sion of -Hindu joint Ja?nily— Coins found 
verun.lixh of foint house— Presumption— Possessiopi Of 

manager. 

Lu order that coins may be connterfeit, it is 
essential that they should exactly resemble genoin® 
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coins, or that they should be of silver and not of 
some other inferior metal. It is sufficient if they 
are of the same size as the King’s coins and bear the 
imitation of the Crown and surrounding decorations 
as are found in a genuine coin. 

Some counterfeit coins and a mould for counter- 
feiting were found buried under the floor of the 
verandah of a house occupied by a Hindu joint 
family and the father as the head and managidg 
member of the family was convicted of being in 
possession of the articles found. It appeared that 
the verandah was used by the son of the accused 
as a shop, while the father looked after cultiva- 
tion, and, excepting the discovery of the articles, 
there was no evidence to account for their presence, 
or of the accused having been seen in possession of 
counterfeit coins or instruments for coining, or 
that he had ever used the verandah or carried on 
business in the shop: 

Hellj that, in the circumstances, the presumption 
that the managing member of a Hindu family 
must be held to be in possession of articles found 
in the family dwelling-house could ’not be used 
against the accused, because '«• although as head 
of the family he was supposed to have control over 
the house, it was impossible for him to know of 
tiny things placed by a junior member of the 
family in a place which was not shown to have 
been under his direct control, and(b) the evidence did 
not exclude the possibility of the articles lining 
been surreptitiously introduced by a stranger 
Amrit Sonar !•. Em[»eror, (19I9> Pat 220; -0 ( r. U 

J. 439j 4 P. L. .T. 526 2 

— S« 296 — C'-insing n distur^nnee, n-hat 

amounts to— Spreading false rumour, whether offence. 

The essential ingredient of an offcMico under 
section 21 (5 of the Penal Tode is the doing of an 
act which causes a disti-rhance. The mere 
spreading of false rumours, although they might 
result in most serious consequences, cannot bo 
described as “causing a disturbance ’’ A Mohammad 
Hcsain V. Emperor, iO ( r. L J. 421.; W A. L. J.^20 

SOO-Zfttayt”!/ supposed 


to he dead after inflicting gnerous /nirt— Death 
resulting from asph'yxiation— Culpable homicide 
Murder— "Causing death," meaning of. 

The accused struck his wife a blow on tho head 
with a plou-'hsharo. which rendered her senseless. 
He believed her to bo dead and m order to lay 
tho foundation for a false defeuce of suicide by 
hanging, which he afterwards set up, proceeded to 
hani her from a beam by a rope, which resulted 

in her death by asphyxiation: . . i e 

ifeld, that the accused could not be convicted of 
culpable homicide or of murder, though he was 

guilty of causing grievons hurt 

The eXBre.si.e> "eeueinK death" ... sect.oe 2W 
Indian Penal Code, means putting an end t.. a 

human life, and ah the th-ee iutcnti.ms mentio id 

in the section muM be directed eitl.er deUbetau y 
to putting an end to a buuuin life or ‘V 

which, to the kuuwkMljjo of lUo uccusoc, ^ • 
to eventuate in the putting un end o a ^ 
life. The knowb dge must have relerencc 
particular circumsratic's in which an .iccus.* > 
placed. The inrention of tl.e accused * - 


Penal Code— contd. 

judged, not in the light of actual circumstances, but 
in the light of what he supposed to be the ciroum- 
stancos. A man is not guilty of culpable homicide if 
his intention was directed to what he supposed to 
be a lifeless body. IVI Palani Goundan, In re, 20 
Or. L. J. 404j .37 M. L. J. '7: (1919) M. W. N. 340, 42 
M. .'47; 10 b. W 46; 26 M T. 6^_ 164 

— Dhalura ad 


ministered with intention to facilitate commission 
of robbery — Death caused by dhatura— Offence 

670 

S* 302 — Murder — Guilty, plea of, when 


should he accepted - Sentence, measure of. 

Accused was placed upon his trial for the murder 
of his child and stated to the Committing Magistrate 
that be thought he was the cause nf the child’s 
death, he was drunk and did not know what he 
did The plea of drunkenness was repeated to the 
Sessions Judge, who convicted him of murder and 
sentenced him to death: 

Held, that the sentence was, in the circumstances, 
most undesirable, without any evidence to ascertaiu 
whether there was or was n- t anything to jnstify 
a conviction for a lesser offence or for passing a 
sentence of transportation for life upon a conviction 
of murder. U B Nga Ban i- Emperor, 3 XJ. B R. 
1.37; 20C'r b J. 640 780 

SS. 304 ^ , 325f 149 -Causing death 

by- rash or negligent act— Grievous hurt- Sentences, 

separate, legality of 677 

SS« 326f 328, 302— Dhntura udmmis- 


tered uith intention to facilitate commission of 
robbery Death caused by dhatura Offence 
Whore dhaturn is administered to a person with 
fatal results with intent to facilitate the commission 
of robbery, no bard and fast rule can be laid down 
as to the section of the Penal Code under which 
the person administering the dhntura shonld bo 
convicted ' the circumstances of each particular 

case must be taken into consideration. P Sadhu r. 

Emperor, 9P R. 910 Cr.: 20 Cr. L. J. 5K» 670 

S, 339— IVrongful restraint -Landlord and 


tenant- Tenant holding over, position of— Landlord 
preventing tenant from entering preniises—Offence— 
Specific Htlief Act *1 of 1877), a 0. 

A tenant holding over has a position recognised 
by the law and has a right to retain possession of 
the premises he occupies even against tho landlord 
himself until di-possessed in due course of law. 

Theiofore, where a landlord blocked up tho 
Old ranee to a tenant’s rooms who was holding over 
and thus prevented him from entering tho rooms: 

Uel I that the landlord was guilty of wrongful 
restraint. B Ghulam Maiiomed c. Emperor, 2! Rom. 
f R 2f)r' 20 Cb T-. j. 417:43 R, 631 193 

SS. 363,365, 366, 36B-Kidnap. 

piiio-, trial and acquittal on charge of Trial, eub- 
8ouuent,for offences under ss '■'■G , ''OR. le:.ality of 
-i riminul Procedure Code (.4ct V of sv**), es '0.3, 
•t3" 4 H f^86 

J— SS. 396, 41 I - Daroity, o/, po.s- 

of, uhethvr €V dencc of guilt of dnenify _ 
ii\r.>n'tny stolen gned^. 

Tin; mere fact ih .t. prot c-rfy c'iolen in n d:K-ofty 
i« r..nuH with a p«‘r5-*>n is, in the nb^-mrenf ,>v|r|rnco 
coim'^cting him wilh th.* «' u-o:ty. no ground for 
bolding him gniltv • f dacoitv for imputing to 



INDIAN OASES. 


106$ 

Penal Code — contd. - . • 

him knowledge that the property was stolen by 
dttcoity. Such a person is, however, guilty of the 
offence of dishonestly receiving or retaining stolen 
property punishable under section 411 of the Penal 

Code. C Abshed Molla v. Emperor, 29 0. L.J. 


[1919 


. » 


825; 20 Cr. L. J. 626 _ 

s. 406 173 

SS. 408, 420 — Criminal breach of trust 

by servant — Cheating — Person mahing purchases 
on another' s behalf and remunerated by commission^ 
whether servant. 

A person who works for a firm in making pur. 
chases and is remunerated for his services by a 
commission on purchases made by him is, for the 
purpose of section 408 of the Penal Code, a servant 
of the firm. 

The accused was employed by a firm to purchase 
paddy and was entrusted with a large sum of money 
for the purpose, and his remuneration was a fixed 
commission on the paddy purchased by him. Instead 
of purchasing the paddy the accused diverted the 
greater portion of the money to his ow'n use. He 
was tried and convicted of cheating and dishonestly 
inducing the firm to deliver him the money, under 
section 420 of the Penal Code, and of criminal 
broach of tnist as a servant, under section 408 in 
respect of the same sum of money. The occu.<5ed's 
case was that he was a trader and not merely a 
buyer for the firm, and that the money was advanced 
to him by way of a loan for a specific purpose: 

Held, that the accused acted as the agent of the 
firm on whoso behalf he held the money and the 
property in it did not vest in him; that it was not 
a loan to him but a trust: that ho had been rightly 
convicted under section 408 of the Penal Code, but 
that the conviction of cheating w’ith respect to the 
saiiie sum of money could not bo maintained. L B 
Pyo Gyi V. Emperor, 12 Bur. L. T. 5P; 20 Cr L. J. 
613; 10 L B. R ai 673 

SS, 41 I, 396— Dacoity, proceeds of, 

possession of, whether evidence of crime of 
— Receiving stolen goods 685 

420, 406 —Cheating — Deception, 


proof of, whether necessary — property obtained for' one 
purpose used for another — Offence. 

To juBtify a conviction under section 420 of the 
Penal Code, deception must bo proved. Where in 
the absence of deception a person obtains property 
for one purpose and uses it for another, he is guilty 
(»f an offence under section 406, and not under 
section 420, of the Code. A Kaohdbir Kokmi i. Em- 
I’BKOB, 20 Ck. L. j. 413; 1 U. P L. R. (H. C.) 69 I 73 
_ SS. 420, 4D8*— Criminal breach of trust 

by servant— Cheating— Person making purchases 
on another’s behalf and remunerated by connius- 
sion, whether servant. 673 

s. 430 — Mischief — Evidence necessary 


for conviction — Northern India Canal and Drainage 
Act tVUI of 1873), s. 70— Interfering w'ith banks 

of canal — Offenoe 201 

S. 447 — Crtmtnai trespass — Warrant for 


delivery of land by Civil Court ~ Refusal of Amin to 
inspect documents showing rights in derogation of 
delivery tvarrant — Offence. 

An Amin of a Civil Court cannot be charged with 
criminal trespass for delivering property to a person 
covered by adelivery warrant of Court, although apor. 


Penal Code — conoid. 

tion of the property is claimed by a different person 
whose documents of title the Amin refuses to inspect 
or act upon. It is not for the Amin to deter- 
mine whether his superior officer might not have 
committed a mistake in issuing the warrant. 

A person assisting an Amin in doing his du^ 
cannot be held guilty of criminal trespass. M 
Nallaya Naick V. Emperor, lOL. W. 12j 20 

J. 560 847 

S. 448 — House-trespass— Building not th 

possession of complainant — Intention to aivnoy or 
insult, absence of. 

Complainant started a school in a building erected 
by public subscription. On another school being 
started his pupils all left him and h© closed down 
and went away. In his absence the accused took 
possession of the building on behalf of the rival 
school and started to hold certain classes in it; 

Held, tl) that the complainant was not the owner 
of the building nor had it been entrusted to him 
and that it was impossible to say that the accused 
intended to insult or annoy him; 

(2) that, therefore, th© accused were not guilty ot 
an offenoe under section 418 of the Penal Code. A 
Narain Dab v. Empkror, 17 A. L. J. 334; 20 Ce. L. J. 
463 - 

SS- 465, 467 — Forgery — Proof — Similari- 
ty of kandicriting, whether sufficient proof of offence. 
To convict an accused person as the forger of a 
document, the mere similarity of th© handwriting 
of the forged document with the writing of the 
accused, without other evidence of complicity, is in- 
soflScient. Whore a signature purports to have been 
forged, the strong similarity between the genuine 
and the forged signature is suggestive merely of a 
conspiracy that the genuine signature was obtained 
by a fraud upon the person whose signature was 
forged. In neither case can a cooviotion for forgery 
be maintained Pat Mohammad Kabiruddin ^ 
Emperor, 20 Cr. L. J. 534 7 74 

s. 504, conviction under— Order reqmr- 


ing security to keep peace, legality of 

Penalty. See Contract Act, s. 74 
Plaint. amendment of, by striking out certain 
claims — Suit, whether maintainable in respect m 
such claims 37o 

Pleading’S— Facts admitted whether need be 
proved. 

A fact admitted in the pleadings need not be 
proved C Gobinda Kubiar v. Ram Chanuba, 29 0. 
L. J. 608 945 

'■ , issue not raised in— Court, power of, to frame 

issue 

A Court is not justified in framing an issue on a 
question about which no dispute arises on the 
pleadings. Pat BAonwNATfl Kdbmi v. Deo Narain 
Bai. (1919) Pat.393 981 

Police Act (V of 1861), s. 34 (VII)- 

Ingredients oj offence — Obstracribn, etc. proof of. 
Unless it is proved that an act complained of was 
to the obstruction, inconvenience, annoyance, risk, 
danger or damage of the residents or ' passengers, 
there cannot be a conviction under section 34 of the 
Police Act. Pat Ram Cwabitar v. Emperor, 20 Ob. 
L. J. 45$ 34Q 
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Possession » su-tt for — Evidence insufficient — 
Title — Presumption — Adverse possession. 

Where in a suit for possession no evidence as 
to possession is j'iven by either side, or the evidence 
adduced is so unsatisfactory or insufficient as to 
leave the Court unable to arrive at a clear conclu* 
sion as to which party is in possession, the pre* 
sumption is that possession follows title. 
Bhikbad Bhunjan Narain Tbwabi V. UpendraNath 
Koy, .1919) Pat. 298; 4 P. L. J. 463 801 

Pre-emption— Sale-deed, price mentioned in, 
whether pre-emption price— Presamption 731 
— — , suit/or — Plaintiff joining with him persons 
having different rights inter se, effect of. 

In a suit for pre-emption against a stranger vendee 
the plaintiff does not lose his right by joining with 
him persons who have different rights inter se but 
whose rights are superior to those of the vendee. 
A SnEi»RAJ Singh v. Naik Sahai, 17 A. L. J. 391; ^ 
A. 423 _ ^ 

Presidency Small Cause Counts 

Act (XV of 1882)* S. Ejectment from 

part of house, fiutf for— Bent of portton sued Jor 
not exceeding Bt. 1,000— Jurisdiction of Small Cauxe 
Court- Question of title, decision of— Revision— High 
Court, interference by. 

A suit to eject a tenant of a portion of a house, 
the rent of which is less than 11 s. 1,0C0 per annum, 
is cognizable by a Presidency Small Cause Court, 
though the annual rent of the whole building exceeds 


Bs. 1,000. - * .t 

In such a suit, where the Court goes into the 

question of title to enable it to exercise jurisdiction, 

its order cannot be set aside hy the High Court as 
being without jurisdiction. Wl ^ enkatrarama 
C H ETTY Jti 7 I * W .610 ^ ~ 

Presidency Towns Insolvency Act 

(111 of 1909), S. 3S-0rder directing person 
to deliver property belonging to insolvent— Procedure 
Official Assignee, remedies oj— Costs of unsuccess- 
ful motion how to be met. * *i n 

Where the Official Assignee applies to the Court 
under section 36 of the Presidency T owns Insol- 
vency Act for an order against a pepon to deliver 
up property in bis possession belonging to the in- 
solvent, the only course open to him is to J'/ 

itself the examination of that person and ask the 
Court for an order that is justiGed by the admis^ious 

made or evidenec given by that person and without 

looking to any further evidence at all. 

Where the Official Assignee desires to proceed 

against a third person to recover from him property 

Snging to the insolvent, there are two courses 

open to him The one is to start an action against 
open lo Dim 4 is to proceed apainst 

that person and tno otner Iiua 

V • • • « T»» flio lutler case* the < onre iiua 

him m insolvency in tnc latiei 

a discretion to refuse to deal wi i i.y an 

motion and to direct that it be ‘ta 
action. The presenting of petitions 
Pules in bankruptcy makes procedure "'yy' 

As a general prin-iple. the co.ts of an unsu.cc.stui 

motion brougln, by the ^ .'V' , ^ 

careful he may have been, Tnn..t b- ‘-'-Y- 

but he may obtain an indl■Innlt^ k'Iii ' ^ _ 

interests the in *tioii is inade i. '.jJ ,« 

ceedings C SL■l;l-^H Cni’M'iu *00 - 

W. N- 431 , T, 

s. irrejcrencc—int.n ' 


Burden of proof. 


Presidency Towns Insolvency Act 

— c oncld. 

If a man on the eve o bankruptcy makes a 
payment to a particular creditor, the presumption 
immediately arises that he makes that payment 
with the dominant view of giving preference to 
that creditor over his other creditors. Vn here, 
hoivever, it is found on the evidence that the 
dominant motive was not to give preference, but 
to save his stock in trade from attachment and sale, 
the transaction cannot he annulled under section 
66 of the Presidency Towns Insolvency Act as a 
fraudulent preference. 

The burden of proving the intention of the debtor 
lies upon the Official Receiver who contests the 
payment, even if the debtor was insolvent at the 
time when he made the payment L B Officiai. 
Assignee u. M. C. £ham, lO L. B. R 8; 22 Bub. L. 

T. 85 591 

Principal and agrent — Broker employed to 
negotiate sale cf property of certain price — Principal 
/ai*»n <7 to convey — Damages for loss of brokerage, 
suit fer, by broker, maintainability of. 

Where a broker is employed to negotiate the sale 
of a house and'he finds a purchaser at the stipulated 
price, and arranges for his brokerage to be paid by 
him but the transaction is not completed owing to 
the owner failing to convey, the broker is entitled to 
damages on the basis of the brokerage whioh he 
would have received had the sale been completed. L 
B Gur Ldm Hpaw V. Camillo Camilatos, 10 L. B. R. 
15; 12 Bur. L. T 68 582 

Probate and Administration Act 

( / of 1881), s. 50 — Letters of Administra- 
tion, revocation of — Applicant, right of, to share in 
estate, barred, effect of. 

Where in an administration suit it is found that 
the plaintiff's claim against the administrator for a 
share in the estate is barred by limitation, the 
determination of that issue is res judicata as regards 
an application by the same plaintiff for a revocation 
of the grant of adininistration 

If an applicant has no right to claim his share of 
an estate from the administrator, he has no interest 
which would support an application for the revo- 
cation of the grant of Letters of Administration. 
L B AiiuuL Rahman v. Maung Min, 9 L. B R. 

27.H 355 

S- ZO ^Letters of Administration with Will 

annexed — Revocation, application for — Delay, long, 
effect of— Burden of proof. 

\\ hcr.« Letters of Administration with the Will 
aiincxoil buvo been giaiited to the widow of a 
<leceased person, an ajiplicution, made more than 
tbirly years afterwards, to call in the Letters 
and prove the Will in solemn form ought not to bo 
eiitcttained, especiiilly where the object of tho 
:i|>}>lieutioii is to prevent the tonus of tin- Will 
stiiiidiiig for so iiKuiy years, from b.-ing eiirried into 
rlV- ei in t)ie ease of an intestacy. In jiny caso, it is 
lor tho applicant to c-stablisli why flie Letters should 
1,.- in and tin- '' ill J.roved, having ullowed an 

Iia.lu, k ngtli of tun> t o <-ln p.'-i-. C I’iCAl L LL.INanI'A f. 

]{U*-J: NI.B.\ 593 

— • -- SS. 50» 78 — f'rvhdte — Probate Con/t 

fi.or.'r of to roll J I -/i n'l-iiiily Jrom executios 

}l I-. futenj oa failure to f\irni.-.k fresh security— 
cause,” ititaning of. 


1070 


INDIAN GAS£S. 


[Idl9 


Probate and Administration Act Probate and Administratidrt Act 

— contd. —conoid. 


A Probate Court is competent to require a 
new bond or additional security from the executors 
where the interest of the estate inquires it, and 
especially where some new situation arises such as 
an unforeseen increase of assets or the unexpected 
breakdown of the orij?inal surety or sureties. If the 
order of the Court calling upon the executor to 
furnish fresh security is not compled with, the 
Probate may be revoked 

Section f.0 of the Probate and Administrati >n Act 
is exhaustive and the explanation of the expression 
“just cause” is not merely illustrative 

The fourth clause of section 60 is not couBned 
to cases where the circumstances which have made 
the grant useless and inop*»rative were In exist- 
ence at the date of the grant though unknown 
to the t'ourt and to the parties concerned. 
The phraseology of the clause is sufficiently 
general to make it applicable to cases whore the 
circumstances contemplated have arisen since the 
date of the grant. 

The real object which the Piobate Court must 
alwu5’-s keep in view is the <lue and proper adminis- 
tration of the estate and the interests of the parties 
beneficially entitled thereto. C fuRRXDRA Natu v. 
Amrita LalPar, S9C. L.J. 4'r; W.N.76a 


S. 50 — RevncaHon of Letters of Administra- 

tion— ^Sufficient cause — Failure to file inventory^ 
ichether sufficient cause. 

Where an application is made years after the 
grant of Letters of Administration to revoke the 
Lettorj, cause must be shown why thii should be 
done. The mere fact that, tbe inventory required to 
be lilftl within fix months of the grant has not been 
filed is not a sutheient cause, unless it can bo shown 
tliat tin* itjvontory w;u witldieUl wilfully and 
unrojisoiiab' V. C IIemlata Dkhi v. Uaohaua.man 
Bankkjek 561 

s. 50 ^Rerncation of Prohnte — .Vo'ic^, 

nhvrnre of, whether "just vo'ise." 

Whore in an application for revocation of Probate 
on the gronml of abseiico of notice, it appeared 
that the applicant, though not cited, had parted 
with her interest by sale and was represented in 
tlm Probate proceedings by her vendee : 

Held, that, upa t f oin the fact that by reason 
of the sale the applicant had parted with licr interest 
in the estate, the me.c absence of noti.e was not 
“just caiiso” ’within the meaning of section eO of 
tli<i I’robalo and Administration Act for lioldinsr 
that the I’robato proceedings were defective iu 
sub.'iance and liable to be set- asido. N Mangla 

(lOCRi y Samson Siiai.om 24 

S. 64 —Letters of Administrationf whether 

can he grotited to person uhn u-a« member of joint 
Hindu /rt>rti/y with deceated — i/inda Law -Joint 
family Survivorship. 

A member of a joint Hindu family with a deceased 
person is not competont to apply for Letters of 
Administration to that person’s estate In such a 
case the ostuto passes by nirvivorship and there is 
nothing left tu adminifter P Uttam Dkvi v Dina 
Nath, 5fi P B. '» 651 

s. 78- -Probate Cott»f, whether bound to 

(akc security from eisecutors and administrators. 


Under the provisions of section 78 of tbe Pi^ohate 
and Administration Act the Probate Court is hound 
to take a bond in the case of administrators, but has 
a discretion in the case of executors. C SuBEKDi^ 
Nath v. Amrita Lai. Pal, 2d C. L, J. 496; 23 0. 

763 936 

S.86- Order passed by High Court npon 

appeal under s. 86— Appeal to Privy Co^cil, 
whether permissible S96 

s. 90 — Sanction for sale obtained by 


fraudulent misrepresentation — Sale, validity of 

884 

S. 90 — Will restricting power of executors to 


mortgage property — Mortgage in excess of jpou'ers, 
validity of. 

Whore a VVill directs tbe executors on the death 
of the testator, to sell his property to pay debts, 
that is a restriction on the power of the executors to 
mortgage the property for the payment of the debts. 
If the property is mortgaged by them, the mortage 
is voidable under section 90(4;, Probate and Adminis- 
tration Act, at the instance cf any other person 
interested in the property, that is, voidable at the 
instance of any one interested in the estate B 
Zainab Bibi i*. M. A. L. Chrtty Firm, 10 L. B. ^ 
12 Bor. L. T. low 568 

Probate proceeding's - ww, proof of— 

Will mide on deathbed in favour of spintual guide — 
Undue uifiuence — Court, duty of. 

Where it is sought to propound the Will of a 
deceased person made one day before his death in 
which the testator’s spiritual guide is named as the 
nnivorsal legatee, it is incumbent upon the Court to 
see that spiritual infiuence w'as not exercised impro- 
perly by terrifying the dying man or by holding out 
hopes of benefiting his soul 

In proceeding- upon an application for Probate of 
a Will, it appeared that the W ill }iad l2 witnesses 
and that the testntor did m t sign his own name, but 
hin name was written by hi^ uncle. When the first 
witness for the petitioner was giving evidence, he 
named five witnesses and proceeded to prove their 
signatures on the document The trial Judge, 
however, suggested that it was not necessary for him 
to prove more: 

Held, that this was a defect in procedure the Will 
required to be carefully scrutinised and it was 
necessary to place before the ourt all the available 
evidence so that the Judge c ould form a right 
conclusion having a free mind. C Basin‘1 Dasi v. 
Krishna Lai 1007 

PrOCedur© — Evidence led on all issues — Judg- 
ment on preliminary point, expediency of. 

The practice of trying a case till it is readj for 
judgment and then disposing of it on a preliminary 
point, condemned as tending to cause needless delay 
and unnecessary expense. A Arbi.'DAkeb Rai v. 
Jagesrar Kai, 7 A. L 829 

Waiver bv parties, effect of 881 

Profits, account of, suit fur, against lamhardar 
by proprietors — Limitation, commencement of 


Promissory not©, dee Negotiable Instrc- 

ME T 

Proprietor, whelhor can acquire status of ryol 

369 
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Provincial Insolvency Act (111 of 

1907)i S» 22- frespdss on property of sttavger 
— Remedy - Order of Insolvency Court on application 
under s. 22, finality of. 

Where in proceedings in insolvency a trespass is 
committed, whether by the Official Receiver or 
by anybody else, upon the property of a stranger 
to the proceedings, he has the ordinary right to seek 
redress in the ordinary Civil ('ourt. and is not 
bound to apply to the Insolvency Court. If, 
however, he does so apply under section 22 of the 
Provincial Insolvency Act, he must comply with 
the terms of that section, and if he obtains a 
decision upon the merits the decision is final A 
Bhairo Prosad r. Mr. S. P. 0. Dass, 17 A. L. 

1 U. P L. R IK UI. C » 113 

-- g, 24 — Jurisdiction of Insolvency Court to 


correct errors. 

An Insolvency Court has the same jurisdiction 
that the ordinary t ourtsof law pos&e-e under the 
livil Procedure Code to correct any mistake 
either of a clerk or of the parties themselves upon 
a question of fact, when a mistake is established. 

Where a creditor in insolvency proceedings has 
exhausted all the remedies open to him for 
rectifying an error, the Insolvency Court becomes 
Junctus officio and has no jurisdiction to euierium 
an application under seciion 24 of the I rovincial 
Insolvency Act. A Ra.m ChaNDER Sabcp r Mazhar 

Udssain, I U. P. L. K. ' H. C. . fc9 

3 1 . 32.— Insolvency — ^ortguyee, 


pobilionof—Inleresf, whether payable up to date of 

'vuvjnent. . , , . . 

A mortgagee of the propeity of an insolvent is 

not a person proving m the bankrupt s estate, 

he is a .-ecured creditor and is entitled to receive 

out of the sale of the mortgaged property hts 

principal and interest at the »ohr ,? 

date of payment and coats. A Jcgal Kivhore^ 

Bankim Chandra, »7 A. 1^ J. 480 i,^„# 

, gg 36f 37 — A/icn/ition btj ineolienf, 

annulment' of-Alienee, whether can prove jurl 

"here'al/tuenadon ‘'y 

is annulled under 
vmcial Insolveney Act by u.t 

which existed before tho 
were included in the con- 
Devi Dial c. Sundak 


the alienee may prove 
just antece<lont debts 
fraudulent Unnsfer but 
sideration therefor. P 

65 P. K. 1919 


Court, pouer oj, to grant „ proceodings 

Where pioperey .s ^old n ^ ^ciiascs 

and the sal© is contii rnecl^ the • mminst tho 

are not necessary parties to an RI'P 

order confirming tho sale. Provincial In- 

Where, under refus..s to grant 

solvency Act, Conn is con.pcteut to 

leave to appeal, tho High ki-uore c. I>hab Ims. 
grant such leav*‘- “ jvu.m* 695 

dii P. H* i9ivt OouKtS 

Provincial Small Art.fcs— 

• SmaZl Catuc C^'<n—Ju}ti'ltclwti,. 


Provincial Small Cause Courts 

Act — CODCld. 

A suit to recover Jrturta/a (a tax or rent leviable 
in the nature of house>rent for the occupation of 
houses is cognizable by a Small Cause Court. Pat 
Milne i*. Jaguoiian 961 

Art. 29 (c) —Suit ior recovery 

of money put into partnership business together 
with approximate profits, whether cognisable by 
Small Cause Court — Appeal, second, whether lies 
— Civil Procedure Code (Act V of i908^, O- VI, 
r. tl— Amendment of plaint, when can be allow- 
ed. 

The plaintiff brought a suit for the recoveiy of 
Bs 4 U advanced by him for the purposes of a 
partnership business which had since ceased to 
exist and also for Ks. 9 as appoximato profits arising 
out of the dealings with the money put into the 
business. '1 he lower Appellate Court dismissed the 
suit, bolding that it was not maintainable The 
plaintiff then preferred a secoed appeal to the 
High Court: 

Held, ■ 1) that no secoi.d appeal lay, as the value of 
the suit was under Rs 5CC and the suit, not being one 
for tho balance of partnership accounts, did not 
come within tho description of nuits given in clause 
1 , 0 / of Article 2y of Schedule II of the Provincial 
Small ( ause Couits Act; 

i‘Z) that leave to amend the plaint, to the effect 
that the plaintiff might be given a decree for such 
sum as might be found due to him after taking 
accounts, could not be given, as such amendnienb 
would involve the alteration of the entire nature of 
the suit. C hARAiN Prosau v Kameswak Adya 

435 

Public nuisance- / 7 DM 7 tcf/o«- to restrain 
public nuisance, suit for — Special damage, proof of 
— Inability to cemmit nuisance, whether special 
damage. 

Plaintiff brought a suit for a declaration that a 
certain passage closed by the defendant was n 
public passage and for an injunetjon restjjiiuing (ho 
defendant from obstructing the passage, alleging 
(hat by reason of the ob.'tiiiction caused by the 
dcfomlant ho could not enter or pa.vs over tlio 
pas.sage «tnd that he hod also sulfcred special duiin ge 
by being unable to erect scuHohhng on tho pussago 
for the repair of his house; 

Held, U that tho suit was not inainti.inublo in the 
abaei.eo of proof of special duninge beyond tliat 
t-uffered by the rest of tie public who used tho 
way and that ihe fact that the jtluintilT conhl not 
enter on or pass over tlio land was not .'JiiHieivnt 
proof of such damage! 

»2> that if the passage was a public highway, tho 
plaintiltwus not entitled to erect a sciillolding ru 
it and that he cotdd n<jt sue in respect of a 

nuisance when the special dunuige ho iisserttel 

his n inability i'» commit a iiuisanee. C Shyam 

LaL DkV r ^lA^.MA'^■HA NaTM fciARKAK 324 

Public Policy. See fONTUAiT Act, s. 28 . 

Sale of icligious cjttice, valitlitv ()f 979 

i-imjab Land Revenue Act (XVn of 
I •.»?)» S. 158(2) iXVii)~June^dn ti<ni 

('nil and li- i ■ >i i>v L'ou rt ' I'nr! ttion, Mti/ /’«/•, by 
r. rf.mt f.tr fii’ l t’’t,i, irhetlur CD' 7 «jVa 6 /c- by Civil 

(/ 'ttl. 
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Punjab Land Revenue Act— contd. 

Under section 158 (2) (icytt; of the Punjab Laud 
Kevenue Acta Civil Court has no jurisdiction to 
entertain a suit for partition of agricultural land 
brought by a tenant holding for a fixed term, Such 
a claim must be made in a Revenue Court. P 
Buan Singh v. Jagat Singh, 55 P. R. 1UL9 64S 

Punjab Municipal Act (111 of 191 !)» 

s. 47 — Contract with Committee not duly signed — 
Suif, whether maintainable. 

A contract entered into with a Municipal Com* 
mittoe which is not signed by the President, nor 
by the Vice-President nor by any member of the 
Committee, as required by section 47 of the Punjab 
Municipal Act, is not binding on the Committee. P 
Kishen Chand V. Municipal Committee OF Amritsar, 
i9 P. R. 1919 391 

s. 172, scope o/^Notice by Municipal 

Committee requiring demolition uf bridge constructed 
with permission, lalidity of — Injunction. 

Section ili of the Punjab .Uuuicipal Act does not 
contemplate that a permission once given by the 
Municipal Commictee should be withdrawn after 
a term of years. 

Plaintill obtaiuod permission from the Munich 
pality of Ludluaua to build a bridge across a drain in 
front of his house, on executing an agreement to 
the offoct that ho would, at the end of ten years, 
either apply for fresh periniasiou to maintain the 
bridge or permit its demolitiou. The ton years having 
elapsed and the plaintiff not having applied for fresh 
pertnissiou, the Municipality issued a notice under 
section i7^ of the Punjab Alunicipal Act calling upon 
l)jc plaintiff to demolish his bridge or obtain fresh 
penniBsion to maintain it. Thereupon the plaintiff 
instituted a suit for the issue of a perpetual iujuuc* 
tion against the Municipality restraining it from 
demolishing the bridge: 

Held, (I ) that the notice issued by the Muuicipali* 
ty was ultra vires-, 

(2) that the circumstauccs did not fall within the 
purview of section of the Punjab Municipal 

Act, and as the Municipality was exceeding its 
statutory powers, it could be restrained by an 
injunction. L Municipal Committee, Ludhiana u, 
Ahad Shah t:s3l 

S. 173— Depositing goods on street 

without permission — bile let out to third person — 
O^encc. 

The essence of an offence under section 173 of 
the Punjab Municipal Act is the placing of goods 
on a street without the permission of the Muuicipal 
Committee, but where such permission is not 
necessary, the Committee having farmed out its 
rights to a third person, no offence under the 
section can be committed. P 8akt Uam v Kmpehok, 
21 P. H. 1919 Ck.; 20 Ck L. J. 515 676 

— — SS« 195, 22S — Injunction to restrain 

Municipal Committee tram certain action, suit for, 
maintainability of — Appeal to Coinmissioner, failure 
to prefer, effect of. 

The mere fact that a person prefers not to appeal 
against the orders of a Municipal Committee to the 
Commissioner under section 22o of the Punjab 
Municipal Aot, does not deprive him of the right to 


Punjab Municipal* Act—conoid. 

bring a suit for an injunction restraining the Com- 
mittee from taking certain action. P Basanta Milt 
V. Municipal Committee, Hoshiahpub, 62 P. R. 1919 

70S 

■ . SS. 225, 195 — Injunction to restrain 

Muuicipal Committee from certain action, suit for, 
maintainability of — Appeal to Commissioner, 
failure to prefer, effect of 708 

Punjab Pre-emption Act (1 of 
1913), s. 15 (c), seconaly-Rnpar, 

whether divided into sub-divisions. 

Kupar is divided into well.recognised pattis which 
are “sub-divisions” within the meaning of section 16 
U) secondly of the Punjab Pre-emption Aot. P 
Shib Ram v. Maqsum Ali Khan, 40 P. R. 1919 394 
Punjab Tenancy Act (XVI of 1887), 

S« 8 — Occupancy rights, acquisition of — Agreement 
not to eject, proof of — Long occupation — Presumption 
Basiku opahus, position of. 

One of the cases in which occupancy rights may 
be decreed under section 8 of the Punjab Tenancy 
Act is where there has been a promise by the 
landlord never to eject the tenant. A promise of 
this character need not necessarily be explicit. It 
may be implied, and may be established by evident 
of the intention of the parties as shown by their 
actions. 

A promise not to eject, however, does not mean a 
promise not to eject under all circumstances 
whatsoever, but a promise not to eject *ta qaaur, 
that is, till commission of a fault against the. tenure. 

Where certain tenants and their predecessors had 
occupied certain land as basiku opahus for 109 years 
and for three full generations and had built houses 
ou the land occupied by them: 

Held, that under all the circumstances it must be 
inferred that there was an implied promise on behalf 
of the owners of the land not to eject the tenants 
tanasur, P Parman v. GhaNTHU, 60 P. E-. . 

484 

— — — - S. 77 (3) (d ) — Occupancy rights, suit to 
establish, by ejected tenant Jurisdiction of Civil 
and Revenue Courts, 

A suit by a person, other than a tenant, to establish 
his claim to a right of occupancy is not one under 
section 77, sub-section clause (dj of the Punjab 
Tenancy Act, and is, therefore, not excluded from 
the jurisdiction of the Civil Courts. 

Therefore a person, who has been dispossessed from 
his tenancy in accordance with a notice issued under 
section 43 of the Punjab Tonanoy Act, and after 
having instituted a suit to contest his liability to 
ejectment, cau sue in the Civil Court for possession of 
the land from which he had been ejected on the 
ground that he has a right of occupancy therein. 

Per Martincau, J . — The proviso to 8ub*aeotion (3) 
uf section 77 of the Punjab Tenancy Aot applies 
where in a suit cognizable by and instituted in a 
Civil Court it becomes necessary to decide any 
matter in respect of which any suit falling within 
one of the groups of the sub-section might bd 
instituted. P Parman v. Lhassu, 4i P. R. 1919 

443 

Putni Resrulation (VIII of 1819), 

S. I 4 — “Oa any other ground,” meaning of — Sole of 
putni in proceeding taken against wrong person, ualH 
dity of — Sale, whether can be set aside. 
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Putnl Refifulatlon — ooncld. 

Proceedings under the Putni Regulation taken for 
the realisation of arrears of ‘putni rent aie taken 
against the tenure and n'>t against the peroons, but 
the tenure oannot be sold by taking proceedings 
against wrong persons. 

The sale of a by taking proceedings against 

wrong persons is not absolutely void tiuoh a sale, 
unless set aside by proper proceedings under the 
Regulation, confers good title upon the puroba er. 

The words “on any other ground" in the second 
part of section 14 of the Putni Regulation are wide 
enough to cover the case of proceedings taken 
against wrong persons 

A purtni sold under the Putni Regulation was 
purchased by K. K. did not take any steps whatever 
for registration of his name at the xemindar's sherMa 
nor did he furnish security. The zemindar again 
sold the putni under the Regulation by taking 
proceedings against the old putnidur: 

ffeW, that the title of the purchaser could not be 
attacked, unless a suit was brought under the pro- 
visions of section 14 of the Putni Regulation for 
setting aside the sale. C Golam Sattar v. PRODyat 
Eduab Tagore, 29 I*. J 491 933 

Railways Act (IX of I890)f s, 72 — 

Contract Act JX of 18 s .5— ‘Goo./s de. 

, livered to he carried", loss of Liability oj Railway 
Company, extent of— Destruction of goods by 
firg for damages — Railway Company, liability 

A^ccording to section 72 of the Railways Act, the 
liability of a i ailway Company in respect of goods 
delivered to be carried is that of a bailee under 
section »6l of the Contract Act, and that liability 
can only be limited by agreement with the consignor 
provided that such agreement has been approved 

by the Governor- General in Council. 

The expression “goods delivered to bo carried la 
section of the Railways Act must bo read literally 

and according to its natural meaning. 

A person sent certain goods through his agent to 
the Sholapur Railway Station for carnage. A 
consignment note «as prepared and the goods were 
taken into the goodH yard, and after they bad been 
registered, weighed and marked 

into the goods forwarding shed by an official of the 
railway, who also took charge of the consignment 

note therefor: 

Held, that the goods were “delivered to be earned 
as soon as they were token into the goods for. 
warding shed and that the delivery was the delivery 
of the consignor, and his intention was to bo con- 

^^'^Where goods “delivered to he carried" were 
destroyed by fire and it was proved that the Kailuay 
Company had not taken all measures necessary for 
the protection of the poods against tire: 

fleid, that tte Railway Company was negligent 
and was liable in a suit for damages for the desirnc. 

tionof such good, ti 1 

INC Co V. Great India.n Peninsula Railwa^ .1 

Bom L R.*>0B , „ ^ 

Receiver, afpointment tf, effect 

of Receiver^ whether c<fn be distmhtd ui * 
oi Court- Execut -.on of decree— Buie of propc.ty m 
ewafody of Receiver, vttlidif]/ of. 


Receiver ^conoid. 

The rule that the possession of a Receiver may, 
not be disturbed without leave of the Court appoint* 
ing him does not apply so far as third 
persons are concerned, until the Receiver has been 
actually appointed and is in possession. It is not 
enough that an order has been made directing the 
appointment of a Receiver Until the appointment 
has been perfected and the Receiver is actually in 
possession, a creditor is not debarred from pro. 
ceeding to execution against properties in respect of 
which the Receiver has been appointed. 

When property is in the custody of a Receivev 
appointed by a Court, a sale of that property under 
an execution issued by another Court is not neces* 
sarily void but may be avoided by an appropriate 
process. C Kanailai. Jalan v. Manoo JJibi, O. 
L. J. 424; 23 C. W. N. flfi2 394 

■* ^appointment of — Sale of property — Auction, 
purchaser, payments made by— Sale set aside — Auc- 
tion-purchaser, whether catt recover amount spent by 
him from Receiver. 

In a mortgage suit the High Court, at the instauce 
of the mortgagee plaintiff, appointed a Receiver to 
take charge and po8»e£8ion of the mclgaged pro- 
perties and to hold them for the benefit of the 
parties The mortgaged pro.'erties were subsequently 
sold but the Receiver was not discharged. The 
auotion.purchaser, considering himself the full 
proprietor and oivner, continued to pay the revenue; 
the Receiver at the same time also paid the reveuuo 
on behalf of the judgment-debtor. Four years after, 
wards, the sale was set aside and the auotiou-pur. 
chaser applied to the Collector for refund of 
the amounts paid by him as revenue, and was met 
with the reply that the amounts were not available 
for refund he then applied to the High Court for 
an order on the .Receiver to re iinburse him for the 
amounts which were paid for the benefit of the 
estate, aud on behalf of the Receiver it was contend, 
ed that he was not subject to the orders of tho 
High ourt but that he was an officer subject to 
the orders of tho trial Court: 

Held, « I ) that the Receiver, having been appointed 
by the High • curt to which he had eubiniirod bis 
accounts, must bo regarded as au officer subject to 
tho orders of that Court: 

,2) that 80 far as the uuction-puichasor ivaa 
concerned, he was justified in considering that ho 
WHS the person liable to pay tho Govornmeut revonuo 
that became due during his auction-purchaso, on tho 
principle that ho became tho pr-priotor from tho 
date of the sale und the duty of puyii g tho rovenuo 
devolved upon him from that inoincnt; 

(3) that under the circumstances the proper order 
was to give tho auction. purchaser leave to kuo the 
Receiver in rospoct of his claim GunuiiAnAUHv 

AsKiM i’UAwAD i'. Ram 8ekiiak Prasah Singh 70S 

■, suit by, oragaiust, without leave of ‘ omc 

486 

Record of Rigrhts, entry in, value of - Pre- 

— Buidtn of pr of —Suit far juitif pi.v.'v? sjo/i 
o/ khudkasht laud — Defeuduft alleging occuf^aliuit 
ly tenants — Lund vnlC'dt as kliudkas'it in Ji- cor I of 
Rights, effect of 

In a buit iustitu'<d by the pluini’ffi making 
a d»‘chiralion ofilu'ir riglit to j'>ir«t p..)«>t‘3‘<i< . ivitfi 
the detciidaiits second party, ot some lands on the 
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Record of Rights— condd. 


allegation that the same formed part of the fchud- 
ku?ht lands of the maliks, the defendants second 
party, Avho alone contested the suit, denied that 
the lands in suit Tvere khtidkashl and alleged that 
the saino were held by tenants. The mouzak within 
which 'the lands in suit vrere situate belonged to 
the plaintiffs and the defendants second pirty 
in etpial shares, and the defendants second party 
licld a lease of the share of the plaintiffs and 
wore in possession of the whole of the mouzah. The 
Record of Rights published in 1898 showed that 
these lands were khudkahst lands: 

Held, that the on is was upon the defendants 
gecond party to show that the entry in the 
Record of Rights was wrong C Gajadhar Prasad 
Singh v. Shbo Nandan Frosao Singh, 23 C. W. >?. 

sot * *5 

— Presumption of correclness — Both parties 

repudiating entry, effect of 

Where both the plaintiff and the defendant in 
a suit repudiate an entry in the Record of Kigbts, 
the presumption arising from the Record of Rights 
may beheld to have been rebutted. C MuraliDiiar 
Aditya V ThakurDas Mondal 50 

Registration Act (XVI of 1908)* s< 

17 — (Tompromr^o rehtting to property not in Huif, 
irhethcr requires registration. 

So far as a compromise relates to property 
(•\traneous to the suit, it requires registration and 
if unregistered, is inadmissible in evidence. P 
Kartau SiNuJi t> Indar Singh, 31 P. R 191v» 273 

— 3 , n ^Document renouncing title —Re^istra^ 
(ion, wtxether necessary. 

A document which contains a declaration by a 
person that he holds no title in immoveable pio- 
ptMty of Rs ! 00 in value requires legistration, and, 
if it is unregistered, it cannot bo received as 
evidence of any transaction affecting such properly 
P K18HF.N CiiASD i*. Municipal Committee op 

Amritsar, 39 P. R. 919 _ 391 

S. 17— Partition of self-acquired property 

between sons— Registration, whether necessary 93 
- S, 32— Presentation of document for regis- 
tration hy am-mukhtar, validity of. 

The presentation of a document for registration 
hv a person holding an nm-tnukhiornamn empowering 
him to do all acts relating to the esocutaiu’s 
estate in various I'ourta and otbccs, among others 
“in the iJistrict Kegistration Office”, etc,, isa pre.-enia. 
tioH by a person duly authorised C HisWanath 
llHATTACllARJEK V. GoVINDA ClIANDRA DaS, t9 C- . . J. 


OS 23 C. W N. 534 

s. 49- Vnregistered document affecting 


„iori’ahie and iinmoveahle property- Admissihility in 
respect of inorenbte property. 

The fact that a document relating to immoveable 
Lud moveable property is not registered, would not 
prevent the party entitled from suing on that 
'hicument in respect of the moveable property 
B Uasmant Apraraov. Ramarai Hanmant, 21 Bom. 

L R 954 

S.87 — defect in, effect of. 

Improper registration of a document, or an er. or 
on the part of the Registrar, does not affect the 
validity of the document. C Biswanatii Bhatta- 
wHARJEE V. Govinda Ohandra Da3, 29 C. L. J. aoh 23 

o. W.N. 63i op 


RagfUlation XVII of \QOS- Mortgage — Fore* 

closure Title of mortgagee, when hecomen absolute 
— Notice, defective service of, effect of— Proof of 
service of notice Burden of proof. 

If, upon an application for foreclosure, proceed- 
ings are held in accordance with the provisions 
of Regulation XVII of UOfi, the title of the mort. 
gagee becomes absolute upon the expiry of the 
year of grace, although no suit is brought by the 
mortgagee for a declaration of his right as absolute 
owner of the mortgaged property. 

Where, upon an application for foreclosure, notices 
were issued to 71 and fif . and four others, the mort- 
gagors, and an endorsement on the notices on behalf 
of those on whom they purported to be served 
showed that three notices and a copy of the petition 
were received by R- for himself and two othew 
and the remaining three notices were received by S- 

for himself and two others: . . j . 

Held, t that due service of the notice had not 

been effected upon all the mortgagors, and that, 
therefore the mortgage had no been foreclosed, 
nor had the mortgagee acquired the absolute 


ownership of the property; 

2 that it lay upon the mortgagee to prove 
tliat notico of foreclosure bad been duly served 
upon the mortgagors. A .Tagdip Narain Hai v. Ram 
Sarup Khan, I U. P. L. R. til. C.) 59; 17 A. L. X 
G9l 

ReligrlOUS Office, sale of, validity of 979 

R 03 Juclica.td — See Civil Procedure Code.s. 

— Decree expressed in general terms — Judgment, 
' whether can be looked at. 

hero a decree is expressed in general terms, it 
is permissible to look to the judgment to ascertain 
what the real issues were in order to spo how far 
the decree operates ns 7*es judicata KaghU'^H 

KrRMi y Deo Nar«in Rai, t 'QUI’ P at. .-QS 981 


- in execution proceedings — Que.^fion decided at 
one stage, whether can be re-agitated, 

A decree directed that if possession of the pro- 
pertj’ in dispute was delivered hy the defendants 
to tho plaintiffs within on© month from the date 
thereof, tho 'defendants would not be held liable 
for mosno ptotUa but that if possession was not so 
delivered, tho defendants would be liable for mesne 
profits foi- tho period antecedent to and during the 
pendency of the suit The decree also contained ft 
directi . .11 that in the event of ascertainment of 
mc-no ])rofits tho shares of tho parties vvould be 
(irst determined and possession would bo delivered 
acerding to the shares so calculated The decree- 
liohlerH applied for execution of their decree, asking 
for delivery of possession and stating that an 
ujipHcation for ascertainment of mesne profits 
would be mnde separately. Tn answer to this 
application tho judgment-debtors objected that 
pos'Cssion had already been delivered by them to 
the decree-holders. The Court investigated the 
question in controversy and came to tho conclusion 
that possession had not been delivered. The extent 
of tho shares of tho parties was determined and 
possession was delivered accordingly Subsequently! 
the plaintiffs applied for ascertainment of mesne 
profits, w’heroup.on the judgment-debtors objected 
that mesne profits oould not be claimed as possession 
had noon .lelivered within one mouth from th© date 
of the decree; 
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Bel'if thaf- the question whetlier or not possession 
had been delivered was di ectly and aubscanti-dly 
in issue between the parties in the previous applica- 
tion for execution, and that the decision thereon 
must be deemed to be conclusive between them at 
all subsequent stages of the execution proceedings. 
C Makund Singh v. Saraswati Bibi, 29 C. L. J. ^5 


Landlord and tenant — Rent suit — Rato ^ 


rent, whether res judicata — 

Restitution -Auction-sale— Decree-holder par 
chaser Decree set aside — .ludgfnent-dc^u>^ 
whether entitled to re.stitution _ »»» 

Restitution of CO ij -gral rights, suk 

for Decree, form of fUUef awardahle. 

In a suit by the plaintiff for a declaration that 
the defendant No ■ was his wife and for Pos ®s. 
Sion of her as well as for any other proper rehef, 
the defnnce was that the suit was not 
that the defendant No. 1, who was a niinor was not 
properly -represented in the suit, 

marriage between the plaintiff ^nd the defendant 

Nr was not valid, bpcause the Vakil who acted for 
the wife at the marti'igo wa^ a minor an 
ceremonies nece-saiT for bad 

5 ^i:^i„nri:er 

defendants not to obstruc 

SeT?he^t sbtd It wffet: 

fe^n t^^r. — E^toix Mot. ^ 

iTyJ'lS^T see CIVIL PROCBPOBB s. 

Criminal PROCEDURE 1 CUE 

Riparian for irkjntior., rxicnt nf 

aho right ^ ti,e purpo-'O of irrigation nr 

a streamlet eithci ^ is „„ extraordinary 

for the purpose of mai . ^ g condition that 

use of the water and s«l t.t the 

the use shall not intcricre pat AIahabiR Saiiu r. 

water by other proprietors. Pat 

Ram Saban Saho th^ Or gi^^al 

Ru.esand Orders Of 

Slue of the caicuiLcA „ndcr~ 

Ch. XXXVIlI. Court-..uni. 

tation Act */X of Chapter XXXVi 1 1 

An application under i Original riido of the 

of the Rules and Or.lers o i,„t goverm-d 

Calcutta Uigh If’ .‘‘v t the imitation Act, 

by Article >*1 ol Schedule I to ^ 

bnt the period "'ith.n which suen ^P. 

be mane is not unhiuited ^ ^ 

an application »» v.dief bv suit wliich 

rule provides an liine given by Artiiio 

must bo instituted witlnu (-xercising iho 

8<t of Schedule i r of time is raided 

discretion when a qaostiuu oC Up-v. oi 


Rules and Orders— conoid. 

it must be considered whether the time allowed by 

that Arbi-lo ought nob to cover the application. 

As such an application can ^-nly be >iCoeded to in 
a summary procedure where there is no contest or 
doubt that the parties applying are capable of giving 
a full discharge for the amount claimed, the appli- 
cants should be referred to a suit if there is any 
contest between the parties which involves an 
inquiry. C Lakhimoni Dassi v. Dwijendra 
94 0 N 4 '"^; 4 *i C 249 9^1 

Ryot, ‘hether proprietor can acquire status of 


Security bond, execution of, for debt duo 
on promissory no+e Forbearance to sue for 
not sp citipd, whether good consideration 90^ 

ShamtUt. {?ee -'ustom ^ , 

Oo-sharer cultivating portion of eaamuot 


Remedy of other co-sbarers j 

share of, Avhether passes on sale of land 


S 'nail Cause suit tried as ordinary suit-— 
Appeal, whether lies 9o7 

Soecific performance— f^ontract for pur- 
chase of claim unconnected with immoveable 
property -Suit on breach of contract— Olaim 
agreed to be purchased barred at date of suit 
—Cc-pensation, absence of prayer for 

Court to award compensation 90o 

— Delay in bringing suit, effect of- Discretmn 

of Court ^ 

—render of areafer amount asking for execu- 
tion of contract different from original agreement 

The plaintiff entered into acontract with the defend- 
aut under which the defendant undertook to convey 
to the plaintiff one-sixteenrh share of a Zemindarion 
the tender by the plaintiff of one sixteenth of a 
certain sum The plaintiff tendered one- eighth part of 
that sum und wanted a conveyance of onc-cighth 

part of the Zemindari: , , x 

add that although a tender of a greater amount 

includes a smaller amount, yet as the plaintiff 
who made the tender called upon the defendant 
to perform a contract, different from the real agree- 
ment between them, the defendant was not bound to 
accept the tender C I A 1 KU^TH Natu De v. Benodk 

Spec-fic Relief Act (I of 1877), s.^| 

ss. 19, 21 (a) — Cort/r«ct for pnreUase 

of claim unconnected with xminweable property Suit 
on brc'ich of contract Claim agreed to be purchased 
Inrr.d at ate of xiit — Cumpenfatton, absence of 
oraaerfor -Power oj ourt to award compensation. 

In a case where the claim falls under Bection 21 
(„) of the spocilio Keli’ f Act nnd cannot be speei- 
Uc'llv enforced, tlio plaintiff is entitled to claim 
comncnsalion in the alternative umlor section 9, 
,n<l under the Kxplaiiation to that section, tho (^ourb 
L iiMi, precluded from granting it by tho circuin- 
bi inces that the contract haa become incapable of 
bu-ciiic performance and that there is no prayer for 

Xh reli-f iutho {'hunt .t 

UMiViid lilts agreed to puichaso from the {ihuntiffa 
a .uonev-chiim wl.ich tho latter had against a third 
por^ in The d. feiidanis having mado default, the 
piiiiuUtssuodon the void met but their plaint did noft 
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contnina prayerfor compensation. At the date of salt 
the claim vvhicb the d<fendants bad agreed to pnr* 
chase bad bccomo barred: 

Heldy that, »a the contract was not specibcally 
enforceable under section :i' a; of the SpeciBo 
Relief Act it was competent to the ( ourt to giant 
compensation under section 9 even though it was 
not asked for in the plaint. IVI OoEERJEE Cowasjee 
V. Sabiupathy Mcdaliar, 9 L. W. 471 908 

Si 2 I -Arbitration — Agreement to refer 
dispute — Suit by party to agreement, maintain* 
ability of — Stay of suit — Procedure &0 

■ Si 22 — Specific performance - Delay in 

hringing suit, effect of — Discretion oj Court. 

here a person allows a period of more than 
three years to elapse from' the failure of the defend- 
ant to complete a contract of sale before bringing 
a suit for specific performance of the contract, the 
inordinate delay, apart from any other act of the 
plaintiff which would amount to a waiver of his 
right to sue for specific performance, is suflScient 
to disentitle him to any relief, and the case is 
not one in which the discretion given by section 
2? of the Specific Belief Act should be exercised in 
favour of the plaintiff. P Lacuhuan Das v Knarak 
Singh, 67 P. R. »9i9 704 

— Si 2Sf applicability of. 

Section of the Specific Belief Act is inappli- 
cable to a case where an award has been in part 
performed C Tweedie v. .^ogesh hanora Rny 

999 

SS. 39, 41 57 

s. 42, proviso — Declaratio7i, suit for — 

Consequential relief, prayer for, when ?iece»t!ar{/ 

Temple trustee, coyiditional suspetision of- Trustees 
holding properties in relation— Suit to declare 
tiuspemion invalid, for injunction and f/.r emolu. 
ments PlaUttiff not entitled to possesnion at date 
of suit—Joiut possession of temple properties, 
absence of prayer Jor, effect of—Dismissal of suit — 
Procedure. 

A suit for a doclofatory decree ought not to bo 
dismissed on the ground that it is haired by 
the proviso to section 42 of the Specific Relief Act 
unless it is quite clear that the plaintiff ought to 
Ecc-k further relief nliich be has failed to claim 
The further relief which the section speaks of is 
such relief as flows directly from the dcclai’ation 
bought for and such us the plaintiff would bo able 
toclaim in an ordinary suit by virtue of the title 
bought to be declared 

Tlic plaintiff, one of twenty trustees of a temple, 
was suspended conditionally from the trusteeship 
uutil he paid a certain fine and delivered a plot of 
land to the remaining trustees Plaintiff sued for a 
ilfclaration that the order of suspension wus 
invalid, for an injunction restraining future iuter- 
feronce with his performance of the duties of the 
othco and for damages for loss of emoluments 
oaiised by the defendant’s obstruction. Accoiding 
to the usage of the temple, the trustees held pos- 
eeasion of its properties by rotation and plaintiff 
was not entitled to possession at the date of suit. 
The District -ludge directed the plaint to be 
aujended by adding a prayer for joint possession 


of the properties with the other trustees and oidered 
additional Court-fees to be paid on their value. As 
plaintiff failed to comply with the order, the suit 
was dismissed: 

Held, I ; that the only consequential relief 
inC'dental to and flowing out of the declaration had 
been asked for by the plaintiff, wz,, injonotion and 
damages, and that no further relief was neceesaryi 
( 2 ) that as the plaintiff was not entitled to 
po.^isession of the propenies at the date of suit, and 
the setting aside of the sii> pension order would in 
no way affect the possession of the temple and its 
properties, the plaintiff was not bound to ask for 
either joint or symbolical possession. IW Sivabama- 
linga V. Sabharatna, 9 L. W. h67j 1919) M. 

2lb; M. L. T.;-61j 36 M. L J. 624 822 

S, 55 — Injunction Noise, whether sufficient 
cause for issue of injunction Nuit-ance — Acf« oj 
several persons constituting nuisance^ LiahxUty of 
all concerned - Calling o/ azan, whether nuisancer- 
inherent right. 

Mere noise alone, on a proper case of nmsance 
being made out, is a sufficient ground for an injunc- 
tion. 

V^ ben a man, who is entitled to a limited right 
exercises it in excess so as to produce a nuisance 
and the nuhance cannot be abated without obstruct* 
ing the enjoyment of the right altogether, the 
exerexj-o of the right may be entirely stopped until 
means have been taken to reduce it altogether within 
its proper limits. 

The acta of two or more persons may, taken 
togeiber, constitute such a nuisance that the Court 
will restrain all from doing acts constituting the 
nuisance, although the annoyance occasioned by the 
acts of any one of them, if taken alone, would not 
amount to a nuisance. 

Plaintiffs sued for the issue of a perpetual injunc- 
tion restraining defendants from preventing ^plaint- 
iffs from calling out the azan and praying in their 
mosque It appeared that the defendants created 
noises and distuibances at the time of the calling 
out of the azan and at the time of the subsequent 
players, and the t’ourt found that it was done 
maliciously with the sole purpose of annoying 
and obstructing the plaintiffs in their religions 
observances and ceremouies: 

Held, I) that the defendants did not have an 
unlimited right to blow conches or beat drums, 
nor could each of them plead that the little noise 
created by him personally did not amount to a 
nuisaucc 

2 tliat tho plaintiffs had au inherent right to 
Call out tho azan from the mosque* 

(3 that tho plaintiffs were entitled to obtain au 
injunction. L Jawand SiNoH i'. Muhammad Di-n 

728 

^ — s. 56(h) -Trade-mark, infringement of-^ 

Injunction, suit Jor— Del iy, effect of . 

In a suit for an injuuctiou to restrain the defend- 
ant from using a trade-name and from infringing 
the plaintiff's trade-mark, it appeared that the 
plaintiff had taken no action boyoad sending a notice 
to the defenda t and that he had stcod by for five 
years before coming forward with a suit: 
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Held^ that, in the circumstances, the plaintiff was 
not entitled to the injunction, vitZc section 5 K) of 
the Speoilio Relief Act. P Varcados v MecLeod, 
45 P. R. I»t9 434 

Stamp Act (tlof 1899), Sch. I, Art. 

35* wi. (a;, t>Ub«Cl. (i)-Lea«e ofanhOi*— 

Agreement to pay rent daily — Stamp duty payable 
A tenant agreed to pay Rs. 6 ’ per month as rent 
for a shop and to pay the said rent at ''s. 2 per day; 

Held, that the tenancy was a monthly tenancy and 
that it came within Article 5, clause lai, sub.ciause 
(<;, of tichedule i to the Stamp Act and that, 
therefore, the proper stamp duty payable thereon 
was eight annas C Amolia, A. U. v. Ibrahim 
23 O. V7. K v«8i46C 4 

Succession Act (X of 1865)fS. 27- 

'Lineal descendant*, meaning of 

A ‘lineal descendant’, within the meaning of that 
term as used in section 'ofthe Succession Act, is 
the offspring of a lawful marriage, and not the 
offspring of a union which is not that of husband and 
wife U B SOPHIA Rlin v Maria David, 

L. T 4S:3 D B K.( 9 H 542 

Suit against dead person, mainfut/whititfr o/— 
Legal representatives, sabsiiVuiton of. ^ 

If a defendant is dead at the time of the 
institution of the suit, the plaintiff cannot go on 
with the suit by applying for the substitution of 
the heirs f the deceased defendant C Krista 

Law V Kum»r KuiBA.UA Kama noY I tO 

Te pie PI to recover share of , whether 

maiTitaiiuible^ ^ n j 

A suit to recover a definite sum of money alleged 

to be due to the plaintiff as his share in the offenngs 

of a temple is maintainable P Ganga Hebshad ^ 

Megh Baj, art P. R- 1 " y . . , 

Hereditary archaka, of, by temple 

trustees Interim suspension pending e-gntry- 
Enqui.y not held for long period-iuterim ordei 
trelted as punitive till vindication of character xn 
law ourt ^Validity of order- Rij/ht o/ archaka (o 
damages ard restoration of office -Liability oj temple 

'trustees o£ a temple have the right to make 
an irtsrim order suspending an hereditsry 

arcfcafca ponding enquiry into his 

previous notice, but such power sho-dd not bo e«r 

oised except in cases of urgency i cunL 

nature of the misconduot alleged and ^^her 

stances, immediate suspension of tho 

a necessity to safeguard the mtereste of the 

'“ciwever, the intended enquiry 

a reasonable rime after the . jnyalid aud 

the iHfcrtm order becomes illegal and ‘“^hd nua 

the archaka has the right to mamtam a suit for pc 

session of the office and for d^amagos. Poiu-t to 

In such a suit it is not the duty of the Couit to 

enq“nto and adjudge upon the 

the person suspended and to the order ^ 

charges are found to be true The 
ed to have an order by the trustees ^ 

himself and proper enquiry, before « 

Court’s order not bL-ing an adequate sub.tUutum 

%tere an ia'crna order of f 

\vair4s converted into an order to subsi- 


pended archaka vindicates his character in a Court of 
law, it becomes punitive and illegal 

The temple funds are liable for the claim for 
damages where the trustees, in passing such order, 
acted, in what they conceived to lie, for the best 
interests of the temple. IVI -Iagannatha Chabiar v, 
Seb.nu Bhattachariab, -lb M. L. J. abl; ti9lyj M. 

N 2tii. 4^, M 6ib 869 

Title by purchase* proof of. 

A person who sets up a title to property by 
purch>ise must prove that his vendor had a title in 
the pioperty sold P Golab Devi v. Mo -ji Ram, 
38 P. L R IMiH o75 

Tort— Servant and master — Liability of master for 
tort committed hy servant —Test — Burden of proof. 
Before a plaintiff can succeed in a suit for damages 
asainst a master for a wrung none by his tenants 
and servants, be must show that the act complained 
of was done iu the oour.* 2 e of something which was 
authorised by the master to be done. Pat 
DliAKESHWAK PRaSAD V MaN A « AL 7 S 3 

TraOC na»»10* u-e o/— /njunction Company, 
whether entitled to restrain rival company from 
using simtiar naine -Pfinciple, whether applicable to 
c/iartVabie societies — Pecuniary loss, whether essential 

Halice, whether n‘'cessary Failure to take objection 

at regi>trution, effect of — Sait, whether lies Jor mere 
honour or title 

A company is entitled to obtain an injunction to 
restrain a new company from carrying on the same 
kind of business as the old company under a name 
identical with or so similar to the plaintiff company’s 
name as to be calculated to deceive the persons 
dealing with the plaintiff company. 

This principle is independent of the statutory rule 
found in the * orapanies -Act, 19 1 -*, and does nob 
recoguise a diitinctiun between business concerns 
and charitable societies, provided it is shown tliat the 
similarity in names would cause pecuniary loss. 

Tho fact that the new company has been regis* 
tered and that the Registrar took no objection to the 
regUtnition does not preclude the old company from 
obtaining an injunction to restrain tho new company 
from carrying on tho same kind of busiuesM as that 
of the old company under a name calculated to 
deceive the public 

Asuit does not Ho for a mero honour or dignity 
unc> noected with any fees, profits or emoluments 
Malice is not an essential ingredient of tiie c mse 
of action in such cases. 

Tlie (iurkha Association, a Society registered under 
Act XXI of H' U sued co-tuin persons for an injunc. 
tiou restraining them from using «he term ‘Gurkha 
Sabha’ to describe tho rival charitable institution 
uUc'''cd to have been recenlly founded by them. 
It i\as alleged that the plaintiff As-ociation hud been 
ill existence for some time uinl ivas also known as 
tho Gurkha rfahha, that persona sending eub* 
sciiplions described it variously as tlio Gurkha 
Association or Gurkha Subha and that tho Society 
started by the dofendunta was likely to bo mistaken 
for the plaintiff’s and to divert to itself tho money 
iutoudod for the plaintiff; 

If old, that the facts as set out in tho plaint 
disclosed a cause ol' action aud tliut the plaiutiff’e 
liuic was maintaiuuldc. L* Associatio.-^ 

giiiLA V . Muhammad Umar 90^ 
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Transfer of Property Act (IV of 

1832), S. S —Tr itififer of expectancy, validity of 
^Comprotnise of dispute relating to succession, tvhe- 
they binding. 

Section 6 of the Transfer of Property Act does 
no more than enumerate certain rights which can- 
not be transferred, and does not impose any statutory 
prohibition against the formation of contracts 
relating to certain specified subjects as though they 
were contrary to public policy and forbidden. 

Though an imperfect act of transfer or an act 
purportTng to transfer rights mentioned in section 
6 confers no equitable interest on the transferee, 
an arrangemont or contract, supported by good 
consideration and otherwise binding in equity upon 
the parties thereto, is not deprived of its binding 
effect merely because one of the results of it is to 
put one of the parties in the same position as if he 
had taken a transfer from the person entitled to an. 
inheritance, if a transfer could be actually effected. 

K died leaving him surviving four sons P., H., 0. 
and N , who divided his property amongst themselves. 
H. died leaving a widow who married P AUerwards 
N died leaving a widow A dispute having arisen, 
P. and G can>e to an arrangement that, in considera- 
tion of P. being allowed to retain the property of H , 
ho would not claim N.'s property on the death of N 's 
widow But when the lattcrdied P brought the present 
suit against G.’s son for his share of N’s property. 
G.'s son relied on the arrangement between P and 
G The iJistricc .Tudge decreed the suit, holding that 
the arrangement relied upon amounted to an attempt 
to transfer the chance of an heir-apparent succeeding 
to an estate and was illegal under section k « of 
the Transfer of Property Act. On appeal to the 
High Co irt; 

Held, that the arrangement made by the plaintiff 
with defendants, having been made upon a boau fide 
dispute, was good as a contract and binding upon 
tho parties to ic and their successors A t lunti 
V . Parmal, 1 U. P. I*. R (U. C.; 9li 17 A. ' . 

S. 40 963 

- S. 5 I — Compensation for structures, suit 

for, u'hcther lies. _ 

A claim by a tenant for compensation for 

structures erected by him on the land let out to 
him cannot lie within tae scope of section -1 of the 
Transfer of Property Act, because a tenant cannot 
possibly believe in good faith that he is absolutely 
entitled to the land. N Bho.m3sw.\r u Lai. Bahadur 

gjjjoH 380 

67 -Property hypythecaied by 


security-bond, transfer of, rahdtty of—Tmus'eree 
taking in good faith— Burden of prooj. 

The execution of a security-bond in favour of a 
Court has not the effect of avoiding all subsequent 
alienations of the property hypothecated by the 

security-bond. 

Oefendaut No 2 got an ex p^rte decree in favour 
of the plaintiffs set aside by ©.xeentinga security- 
bond in favour of the > ourt hypothecating certain 
properties as security for the pa.ment of any 
money that might bo decreed asrainst him Subse- 
quontly, the plaintiffs obtained a decree for money 
u-'ainst the defendant No. , and in execution 
thereof some of the properties included in the 
security-bond were sold and purchased by the 
plaintiff. Before the sale, but after the esocutioa 


Transfer of Property Act-conea. ** 

of the security-bond, the defendant No. 1 pur- . 
chased these properties for value from the defendant 
No 2. The plaintiffs then brought this suit for a 
declaration that they by their auction-purchase had 
acquired a good title to the properties in suit and 
that the purchase by the defendant No. 1 was 

COlllXSlV0* 

Held,(\) that on the date of sale the defendant 
No 2 had no saleable interest left in him, and, 
therefore, the plaintiffs, who had purchased the 
right, title and interest of the judgment-debtor, could 
not claim any title by virtue of their auction- 

purchase; . 

i2> that the defendant No. 2 had a right to 
transfer the properties hypothecated in the security- 
bond subject to the lien c eated by the security- 
bond, but that if the plaintiffs, instead of executing 
the decree as a simple money-decree, had taken 
proper steps to enforce the security-bond in favour 
of the Court, the sale to defendant No. I 
have been ineffectual as against the lien created by 

the bond C Kamini Komar Roy v. Uira Lat,^^ 
2J C. W. N 769 

S. 53 Suit by attaching creditor to set 

aside fraudulent alienation by Judgment-debtor 
Suit brought in individual capacity, whether Itabie 
to dismissal— Representative suit, whether M^ssary 
—Amendment ot plaini Civil Procedure Code (Act 
VoJ m^),0 XXI, r t\3,App.D, Form 
A suit by an attaching decree-holder to set asiUd 
an alienation by the judgment-debtor as infringing 
section .51 of the Transfer of Property Act j3 nop 
liable to be dismissed merely on the ground tna 
it is not a representative suit on behalf of the 

genera! body of creditors ^ . 

Obiter Even an ordinary creditor suing to set 
aside an alienation under section 5S of the Transfer 
of Property .Act is under no obligation to sue m a 

representative character. . . 

I'er /. There is no rule either in the 

English orin the Indian law justifying the dismissal 
of a suit under section P3 of the Transfer of rro- 
perty Act because it is not brought in a represen- 
tative c»ipacity To avoid the diflSculty ^ of R 
multiplicity of suits, the Trial Court may, of its own 
motion, and should, if movedby the transferee-defend- 
ant, direct that a suit by a single creditor under 
the section should be amended so ns to make it a 
suit on behalf of all the creditors. The Court should 
also take care, when passing a decree setting twide 
a transfer even in a single creditor’s suit, to 
Form No >3 in App D, Civil Procedure code IVI 
KoTTARATJIIL PUTniVArURAYlL POKKER V BaLATHIL 

Pakkom Chamiravkandi, 25 M L T 47; (1919; M 
^Y. N. :h9; 9 h. W. 13S: 42 M. 143; 36 M. L. J. 231 

7 14 

s. 54 — Sato of immoveable propeiiy of less 

than R$ lOU in value by unregistered aeed, validity 
of—lJelirery of possession, effect of- 
' here a transfer is^ effected of immoveable property 
of less value than Ks. lUO by an unregistered 
instrumentand possession of the property passes to 
the vendee, the sale is valid and cannot be questioned. 
O Gulab V Laltu SixGii, 22 O. C. 6» 561 

s. 55(4) (b) 721 

s. 59 96^ 
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Transfernf Property Act— contd. 

■ - — S* 59 — Mortgage-' Attes^atio^^— ‘Burden of 
proof— ^ue>‘Hon of laxr or fact. 

It is a mixod question of law and fact whether 
or not the evidence adduced by a mortgagee suing 
on hia mortgage on whom the onus rests is sufficient 
to show that tho terms of section 59 of the Trans^rt^ 
Property Act have been duly complied with Pat 
DULHIN SUNDABI CnOUDHURAlN V. Behabi Lal, 

Pat 27» 328 

S« 65 (C)— Mortgage— Mortgagor, duty of, 

' to pay public charges Failure to perform duty 
Sale of mortg'^ged property — Re-trnnsfer to mortgagor 
— Mortgagee, position of. 

Under section 6 'C) of the Transfer of Property 

Act a mortgagor is bound to pay the levenue 
accruing due on the mortgaged property while he 
continues in possession. The mortgage is not extin- 
guished if he fails to perform that duty and the 
land is sold for arrears of revenue and the ^r- 
chaser re-sells the land to the mortgagor. The 
mortgagor, on his purchase from the auction- 
purchaser, is not entitled to plead for his own benefit 
that by reason of his failure to pay the revenue and 
consequent sale there has been a statutory extinction 
of the mortgage. LB I o Dwe v. K. ^ 
Chetty, 1 2 Buk. L. T. 41 

S. 67, applicability of— Severance of in- 

terest of mortgagees. 

Where there has been a severance of the interests of 
tlio mortgagees, section 67 of the Transfer of Property 
A t has no Application A -Uuhari Singh v. 
GAJ;lAHA..ni.L.J.731;lU.^ 

S, QJ—Securil!,-bond, manner of enforce' 

Where property is given as security for the 
payment of any money that might be decreed m 
a suit and tho security is sought to be cuforced, 
that should bo done by bringing a suit under section 
67 of the Transfer of Froiierty Act, and it makes 
no difference whether the security -bond is in favour 

of the Court or of a party to the suit , . . 

Under section 63 of the Transfer of Property .A ct 
it is not enough to show that a puroln.ae 
^iven in security was for good cousideiation It 
must abo be shown that tho Purch.se was 

fuitli. C Kamini Kumar Roy V. Hira Lat. lAL^ 3 

C. W. N. 769 . 

s 68 * 

~ s* 72, scope r.f— Mortgagee paying money 

for protection of properfy-Possession, order Jor 
deln^ry of— Subsequent moitgagec paying money 

tforc L Jolly oya.,.i..y 

payment to- Prior ,Un..y 

paid to prior mortgogee, whether mu.t be 

The' words of section 7 ' J-f the 'r'ons^r^ of^ 

perty Act are wide ,‘s°'obtaiii.'d the 

subsequent mortgagee uho lu (l,.|i^vry of 

execution department , n -nt.. tior. of - ho 

possession, and who paj's up or i k ^ . -if-rr 

property the money due to a prior mortgagee .t-.i 


Transfer of Property Act— contd. 

the passing of the order for delivery of possession 
but before he is actually put in possession under that 

order. , , 

If a prior mortgagee neglects to make a puisne 

mortgagee a party to his suit, the rights of the puisne 

mortgagee cannot be affected by the decree passed 

in such suit. x *xu.v 

A sale which does not affect the interest of the 

puisne mortgagee is not covered by section 7< of the 

Transfer of Property Act. 

Where a mortgagee makes a payment ci money 
which is not immediately necessary in order to save 
his security, the payment cannot bo brought within 
the provisions of section 7^. 

A usufi uctuary mortgagee who redeems a prior 
raorto-ageo can use the prior mortgage as a shield 
against a person Avho wants to dispossess him by 
payin'*- off his usufructuai’y mortgage, and can insist 
that the money due under both the usufructuary 
and tho prior simple mortgage which he has 
redeemed must be paid before he can be made to give 
up possession of the property. The fact that at the 
date the usufructuary mortgage was being redeemed 
tho prior simple mortgage was unemoiceable on 
account of lapse of.time will not affect the matter. 

In such a case the usufructuary mortgagee is 
entitled to claim interest which has accrued due 
since the date of payment on the money paid 
by him. O Gaya Pra.«ad v. Gur Dayal, 

32; o O. L <J. 270 


S« 72, scope of — Mortgagor responsible for 

repairs — Mortgagee, whether entitled to carry out re- 
pairs— (Utarge on mortgaged property. 
j^ection 7 ' of the Transfer of Property lot alldwa 
the mortgagee, in the absence of a contract to the 
contrary, to .spend such money as is necessary for 
ibo preservation of the property and add it to the 
principal. 

Where however, there is a condition in a mortgage- 
deed that tho moitgagtr is to be reap .nsiblo for 
repairs, the mortgHgee is not entitled to do the 
himself without notice to the mui-igugor and make th 
cost an additional charge ou tho property. L Mot! 

Ram V. Sant Ram 


- S. 


__ . . — Mortgage. — Mortgaged property sold 
in c.recution of rent decree agninst mortgagor — 
Charge on surplus sale- proceeds— Mortgagee, light 
of, to proceed (igain.-it properly. 

Where property yubjoct to a mortgage is sold 
in execution of a iciit-dccrco ngainst the mortgagor 
after the mongagee has got a decree on his mort- 
gag'*, the la'-ilgagco has a charge under section 73 
of tho liaiibfcr of Property Act upon tho surplus 
Kulo- proceeds that reniuiu iu Court after satis- 
facti' U C)f the rent decree, and tli.at charge con- 
tinues to subsist iiotwithstnnding that tho amount 
is drawn out of Court by the judgment-debtors and 
ctlier.^. The io"it'.;agec in tho first instance must 
see liow in'U‘h ho i-iiii rocovi r from tho judgment- 
debtor nn 1 ‘ her:' h:ivi! drav%'u out the surplus 
irv*:.i.‘y, uiid tliat -uin and any money which by 
r'*r, '.liable Mtigi'n -e h'* could have obtained out of 
the surplus |> Is ill or towards tho satisfaction 
of the iiiorrya"-'* d. cree cun"t»t be a charge t.n the 
,p,,. »g'igod p)-.i>«»-ty For any sum beyond that tho 
ic'-rtgagc decree will be capable of being executed in 
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Transfer of Property Act — contd. 

tlio u ual manner against the mortgaged property. O 
PARAMKSHW4R Daw v Anantr Bandhu Daw 333 
1 — - . — ^ s. 91 — R':df^inptiou — Reversioner^ whether 
entitled to redeem diirinj lifeiimeoj limited oivner. 
Durizjg the lifetime of a limited owner the rever- 
sioner has no more tliati a mere ><pes auccessu.nis and 
has not. therefore, a sutlicient interest in the pro- 
peity of that own r within the meaning of section 
of the -Transfer of Propez’Ly Acr to t-nable him to 
redeem a mortgage on that property effected by the 
said owner O Basant Singh e Kampal Singh, 6 
0. L J ^-*8 • U. I’. L. R. tJ. O.) 45 9 5 

s. lf‘0 963 

S. 101 — Mortgjgo— ''ortgagee pur has- 

ing equity of redemption— Lien, whether subsists 


SS. 105* I08(]b>* {C)~Leaf:e,ngricuh 

turaL Failure oj lessee to pay premium stipulated 
—Right of lessor to withhold possession — Right to 
possession under lease — Implied covenant — Contract 
Act IXoflHVZ'.s P. 

The definition of ‘lease’ in section lOR of the 
Transfer of Property Act applies to agricultural 
leases in India 

A lease is not a mere contra«'t but the transfer of 
an interest in iinino* cable property and the lessor is 
ijoi entitled to withhold p issessiou from the 1-ssee 
inereD because the latter has failed to pay the 
stipulated premium, unless tho document provides 
that t o lesaec is nut to have possession uniilrhe 
fnltilmeTit of a certain cou<liti> n. IVl Ka.ni>asam[ 
Pll.LAl V . UaM^SAMI -'avNADI, AtO Al. L. J. ai 1; V 
M. w N 9A: Ar' V|. or> 507 

s. 106 — Landlord and tenant — L •ase— 

ll-'nt pinjablc yearly, whether makes lease from 
year to year—Rolice t<t yuit, service of, mod*' of 
'I'lic more fact that rent is ex[ir6ssed in a 
lease as so much a year does not make the lease 
a h*Hso frtun 3 ’onr to year. 

U lioroi a tenant held certain land on which a 
(hvcllmg-housc was built and the rent was expro^so(] 
Tntho loas(; to lie, payable yearly: 

Held that under s'etion Oh of the Tran ferof 
Vropojiy Act a notice to cjuit served oi Hhadon 
0th te<|uiriiig ihe tenant to quit tlm land in the 
following month of Aswin was adequate. 

A <-ivil thxirt peon went to servo u notice mder 
section Oo of tlie rransfer of Property Act upon 
two ttmunis, one of whom was a par lanashin lady 
and the other a minor b )y lii-ing told that th“ lady 
Was indoors and that the hoy liad grme out t-» look 
after <-attle, tlio peon beat a drum, read the notice 
aloud and aHi.Kcd u copy of the notice to the 
wall of the liou-e. It. app ared, however, that there 
were servants piesent, but that no attempt was 
made to tender the notice to the servants or to 
find the boy and tender the notice to him: 

i/t'/d, that the <!or'ice of noti« o was not good, 
innbmuch as the drum b' atirg and tho atfixin«r of 
the iioiico to a wall were of no avail unless te idor 
or delivery was not practicable. C Bise>wak Hot 
1'. PiTAMBER N’ATH 44> 

s. 108 (h)- Compjn^Q.sj'on for imptove- 

ments 

At fommon Law the general rule as to com- 
pensation for improvements is that tho landlord 
i/ entitled to the possession of everything in th© 
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nature of real property on the determination of 
the term of the tenancy. But this rule is controlled 
by section 108 -h of the Transfer of .Property 
Act, by which the lessees may remove improve- 
ments during the continuance of the lease. N 
Bhuneskwar Lal Bahadur Singh 380 

s. I08(j) 953 

s. 103 (J> Landlord and tenant— I.ands 

granted for purposes of e:eoitug houses Transfer 
of osat raiyati holding — Landlord, con8ei^_qf. 
wheather necessary — Custom — Noakhali 

S. 109. 


Neither under section -09 of the Transfer of, 
Property Act nor under tho generillawof the land 
is it competent to an assignee of part of the demised 
premises to eje^t the tenant from that portion 
compulsorily during the period of the tenancy.. 
Even if section '^9 of the Transfer of Pi^operty Act 
is capable of »■ different construction, its operation 
should not bo extended to agricultural tenancies in 
this country IVl Pothiapdrayil Kannyan Baddvai^ 

V OhENNYANTGAKATH PdTIIIaPCRAYIIi ALtKUITI, 37 
M L. J. 47j 0 c. vV. H.5; lol9/ M W, N. 4Ul; 42 M. 

eo { 286 

- s. Ill (S’) -landlord and tenant— 
Le 'se - iCoi / saswatham lease — Denial of land- 
lo d’s title, effect of — Forfeiture —Derivative title,. 
discUimei.' of, effect of —Disclaimer, whether works 
forfeiture — Lease executed before enactment of 
Transfer of Property Act — Pre-roquisitea to forfei- 
ture — Ejectment, suit in 709 

s . 116 121 

S. I ly — E tchuTi^e — Covenant for return of 


property exchaxgedin event of obstruction Suit based 
on corenant Limitation Act (JX of 90K^, ScA I, Arts, 
MB, 43 — Vendee from party toexchange, position of, 
V' here parties to a deed of exchange covenant 
spcciHcally that, in the event of obstruction to 
oith-'r party’s enjoyment of the property exchanged, 
each should return to the other what is taken, the 
cuvenaut is in tho nature of a condition subsequent, 
and a suit bused on tho voveuant is governed by 
Article si and not by Article i io of Sohedulo I of 
the imitation Act. 

Tho defendant in such a suit cannot avail himself 
of the pica of a bona Jule purohaso from one of 
the parties to the exchange, as the transferee cannot 
get a larger estate than the trtnsferor. IVl Srinivasa 
Avyangakv, Kottappakki Johnsa Rowthbr, *v ^ 

6.1 939 

Trust, e,v«ra'»on of—Poiver in nature of tnwt— 
CoHit, duty of 

Per Scott, C. J i^ourt will not try to compel 
the execution of a trust where the terms of the 
trust are not ascertained or ascertainuble, but where 
a power in the nature of a trust has been ezecnied in 
professed compli .nco with tho authority given, tho 
onus of proving that the execution was a fraud on 
the power lie? on those who seek by ohallenging the 

execution to got possession of the property in the 

liniidH of those bcnedtiiig by th'^^ aot of the donee of 
tho power. B Shirinbai v. Katanbai, 2 BoJl L, ^ 

3c4 209 

Grant, construction of- Grant to specifu) 

ptrsons, described as servants of mos'iue, for expenses 
oJ lomp oil and f-r prayers for prosperity of Qovsnh 
ment — Trust, whether created* 


